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HAND DELIVERY

Re: Beaverhead and Big Hole River Rulemaking

Dear Council Members:

In recent weeks you have been provided copies of material from the Legislative Council and
from Mr. Lane and tv{s. Williams of Fish, Wildlife & Parks concenring the issues raised by the
Fishing Outfitters Association ofMontana (FOAM) in connection with the biennial rules
adopted for the Beaverhead and Big Hole Rivers. There are several key points which we would
like to address in connection with this information.

The Environmental Qualrty Council (EQC), as the rules committee forFis[ Wildlife & Parls,
is charged by statute to review compliance of rules promulgated by the agency with the
provisions of the MontanaAdministrative Procedures Act (lr4APA) and with the legislative
intent and delegation of authority by the statutes relied upon by the agency as authority for
promulgating rules. The basis for looking at legislative intent is to ensure that the appropriate
separation of powers required by the State Constitution is maintained. Article ltr, Section I of
the Montana Constitution provides as follows:

Separation ofPowers. The power of the government of this state is divided into three
distinct branches - legislative, executive, and judicial. No person or persons charged
with the exercise of power properly belonging to one branch shall exercise any power
properly belonging to either of the other branches except as in this constitution expressly
directed or permitted. I

The power to make laws is vested in the legislative branch. This power may be delegated to an
administrative agency if narrow and specific guidelines are given. InDouglas v. Judge,174
Mont. 32, 568 P2d 530 (1977), the Montana Supreme Court set forth the law regarding
delegation of legislative authority:

When the Legislature confers authority upon an adminisfiative agency, it must lay down
the policy reasons behind the statute and also provide standards and guides for the grant
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of power which has been made to the administrative agency. (Citations omitted). The
following general rule . . . has often been cited by this Court:

"The lawmakittg power may not be granted to an administrative body to be exercised
under the guise of administrative discretion. Accordingly, in ddlegating powers to an
adminisfative body with respect to the administration of statutes, the legislature must
ordinarily prescribe a policy, standard, or rule for their guidance and must not vest them
with an arbitrary and uncontrolled discretion with regard thereto, and a statute or
ordinance which is deficient in this respect is invalid. In other words, in order to avoid
the pure delegation of legislative power by the creation of an adminisfative agency, the
legislature must set limits on such agency's power and enjoin on it a certrain course of
procedure and rules of decision in the performance of its function; and if the legislature
fails to prescribe with reasonable clarity the limits of power delegated to an
administrative agency, or if those limits are too broad, its attemp to delegate is a nullity.

It is FOAM's position that the Montana Legislature made no delegation of authority to Fish,
Wildlife & Parks (FIVP) to enact broad social conflict rules. This position is supported by the
affidavits of former Representative Hal Harper and Senator Jon Ellingson which are attached
hereto as Exhibits "A" and "B" respectively which establish the legislative intent for HB 626.
The passage of IIB 626by the 1999 legislature resulted in the term "public welfare" being
amended into Section 87-l-303 (2), MCA. This provision is being relied upon by FWP as the
basis for their authority to regulate social issues on the Beaverhead and Big Hole Rivers. FWP is
making a broad interpretation of this term. However, it was the intent ofthe Legislature that the
term "public welfare" not be broadly interpreted to allow for the segregation of classes of
individuals and businesses and exclusion of those classes from the rivers of the state ofMontana.

EQC as the rules committee for FWP has the obligation to review the biennial rule promulgated
by FWP to determine if it is in compliance with the legislative intent of the authorizing statute
relied upon by the agency. The statutes governing the actions of a rules committee provides that
the committee determine if the rule in question was adopted in compliance with Sections 2-4-
302 through 305, of the Montana Code. Section 24-305 (3) provides in pertinent part that:

A statute granting the agency authority to uOopt rules clearly and specifically lists the
subject matter of the rule as a subject upon which the agency shall or may adopt rules
and the rule implements and relates to a subject matter or agency function that is clearly
and specifically included in a statute to which the grant of rule making authority extends.
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An examination of FIB 626 discloses no policy statements or specific guidelines for FWp to
make broad rules to regulate non-motorized social conflicts on the Beaverhead and Big Hole
Rivers. Other attempts to grant this authority this specific authority to FWP contained specific
policy statements and guidelines. See, for example, Senate Bill445 attached hereto as Exhibit
"C"' It is abundantly clear that no delegation of legislative authority to allow FWP this kind or
rulemaking authority was granted or was intended. As such, the biinnial rules for the
Beaverhead and Big Hole Rivers are invalid.

The other issue which FOAM has raised, in the alternative, is that the biennial rules were of
substantial public interest and required that FWP follow the rulemaking provisions of MApA.
FWP relies on an exception to MAPA which provides that MAPA doesnot need to be complied
with when an agency is making seasonal rules regarding the recreational use of water which
rules are posted for public notice by way of signs. It is FOAM's position that the exception to
MAPA contained in section 24-102 (l l) (d) does not apply to the biennial rules. The biennial
rules relate to matter of significant public interest anO specifrcally regulate the outfitting industry
by setting a moratorium on which outfitters can have the BeaverheaC ana Big Hole Rivers in
their operating plans. The rules further go on to restrict qualifying outfittersJo use of these
rivers to specific times and places. These rules regulate commlrcial activity of members of the
oufitting industry and thereby go well beyond recreational use of water.

EQC is required to determine if the provisions of MAPA should have been followed. An agency
is required to comply with MAPA when it enacts "rules of significant public interest". This term
has been defined as actions regarding matters that the ugrn"y knows to be of widespread citizen
interest. These matters include issues involving substantial hscal impact to or controversy
involving a particular class or goup of ind.ividuals. Clearly, Montana outfitters constitute a
class or group of individuals that are fiscally impacted by the biennial rule and it is unquestioned
that significant controversy surrounds this issue. See Afiidavits ofNicholas J. St. George and
Greg Smith attached as Exhibit'.D".

Finally, exceptions to MAPA are to be narrowly construed. See Section 1.3.204 (2),
Administrative Rules of Montana. A narrow construction of 24-102 (ll),MCA, does not
support the use of the exception to MAPA is this case. FOAM t qurri, tftut gqC determine that
FWP did not have legislative authority to enact the biennial rules and, in the alternative, that
the biennial rules are invalid as the procedural provisions ofMApA were not followed.

Very truly yours,

Thomas R. Anacker

enc.



EXHIBIT #13

AFFIDAVTT

STATE OF MONTANA )
:ss.

County of Lswis and Clark )

Harold o'Hal" Harper, being first duly sworn upon his oath, deposes and says that:

1. He served as a member of the Montana House of Representatives during the 56'b

Montana Legislature held during 1999 and represented House District 52 in Helena. Affiant's

address is 9 Comstock Road, Helen4 Montana 59601-5524.

2. During the 56s Montana Legislature, Affiant was the sponsor of House Bill626.

AJfiant's purpose and intent as sponsor of HB 626 was to enact a law which regulated the

operations of motor boats and jet skis. This bill was requested by Affiant's constituents who felt

deprived of the complete use of their cabins on lakes because of the operations of motorized

watercraft and who also wanted a pro-active method to avoid conflicts between motor boat and

jet ski operators with the public. Affiant also intended to provide an expansion of the

Department of Fish, Wildlife & Park's ("Department") authority to manage river conflicts that

may develop in the future. However, Affiant did not intend that the expansion of the

Department's authority would be to an extent that would cover circumstances such as are

covered by the Smith River Management Act and which were included in IB 445, namely

provisions that specifically identiff and limit classes of recreational users and classes of

commercial outfitters. .

3. Affiant was the sponsor of the Smith River Management Act Bill. That Bill

contained specific statements of policy and intent as well as specific and detailed guidelines to

be followed by the Department. Affiant believes that specific legislation would be required

which contained similar detail to the Smith River Management Act before the Department

EvL.. A,



would have authority to promulgate rules which deny a class of business operators and/or a class

of anglers from a river in the State of Montana

4. SB 445 was the bill introduced in the 56s legislative session that was intended to

provide the specific authority to the Department to address social conflicts on the Beaverhead

and Big Hole Rivers by regulating access to the rivers by certain commercial users. SB 445 was

vetoed and did not make it into law.

5. Affiant is aware that the Department is utilizing the language contained in Section

87-l-303, MCA, which was added as a result of the passage of FIB 626 as the authority to

regulate social conflicts and crowding issues on the Beaverhead and Big Hole Rivers. These

issues are being regulated by excluding an identified class of outfitters and an identified class of

anglers from the rivers. Affiant, as the sponsor of FIB 626, didnot intend a delegation of

authority to the Department to the extent it could segregate classes of commercial and

recreational users and restrict them from the rivers of the state. Affiant observes that there is an

inequity between the detailed guidelines contained in the Smith River Management Act which

govern conflict issues on that river and the lack of detail contained in FIBi626 which the

Department is applying to the remainder of the rivers in the state.

FURTI{ER AFFIANT SAYETH NOT.

th
DATEDthis 27' *dayof 

May,2001.

)
:ss.

Harold "Hal" Harper

STATE OF MONTANA



County of Lewis and Clark )

SUBSCRIBED AND SWORN to before me this t*O"tof May, 2001.

lsEALl Residing at: F.oac-/, g.*, vvtT
My commission expires: 6// zt / o?-

Notary Public for the State of Montana



COTPYAFFIDAVIT

STATE OF MONTANA )
:ss.

County oflewis and Clark )

EXHIBIT #13

Jon Ellingson, being first duly sworn upon his oath, deposes and says that:

l. He is currently a Montana State Senator in the 57t Legislahre representing Senate

District Number 33 from Missoula, Montana, and has an address of 430 Ryman Street, Missoula,

Montana 59802.

2. In the 56s Montana Legislature held in l999,healso served as a State Senator from

Senate District Number 33 from Missoula. During that legislative session, Affiant was a

member of the Senate Fish and Game Committee.

3. During the 56tr Montana Legislature, the Senate Fish and Game Committee held a

hearing and took executive action on House Bill626 introduced by Representative Hal Harper,

ID 52, Helena. Affiant was present and participated during the Senate Fish and Game

Committee hearing on IIB 626 onApril 8, 1999, and was present and participated during the

Senate Fish and Game Committee executive action which also occurred on April 8, 1999.

4. It was Affiant's intent as a Montana legislator that FIB 626 was to be a law that

regulated potential conflicts between motorized and non-motorized recreational users on

Montana's waters and was to be a law which granted specific authority to the Fish, Wildlife and

Parks Commission to establish speed limits for thE operation of personal watercraft. Attached to

this A{Iidavit, as Exhibit "A", is a copy of the passed version of FIB 626 which contains a

legislative intent statement. Affiant has reviewed said legislative intent statement and hereby

states that the statement correctly and accurately reflects Affiant's understanding of the purpose,

scope and intent of FIB 626.

EXHIBIT iIB:I



5. During the executive action taken on HB 626 onApril 8,l999,the Senate Fish and

Game Committee added a conceptual amendment to the bill. Affiant made the motion to

conceptually amend 1lfl,626. The scope and purpose of this conceptual amendment was to

specifically grant the Fish, Wildlife and Parks Commission authority to establish speed limits for

motorized watercraft on Montana waters under circumstances where safety was not necessarily

an issue. It was not Affiant's intent nor the intent of the Senate Fish and Game Committee,

according to Affiant's understanding, that the conceptual amendment grant the Fish, Wildlife

and Parks broad and unlimited authority to regulate any and all social conflicts on Montana's

waters outside those specifically provided for in IB 626.

FURTIIER AIIFL{NT SAYETH NOT. _

NA
DATED this h day of April,200l.

STATE OF MONTANA )
:ss.

County of Lewis and Clark )

SUBSCRIBED AND SWORN to before me this tq# day of April,200l.

Public for
lsEALl Residing atl

My commission expires:

Ellingson Affidavit Page2of 2
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560 Legislature

I

2

3

4 A BILL FOR AN ACT ENTITLED: "AN ACT REDUCING POTENTIAL CONFLTCTS BETWEEN RECREATIoNAL

5 'USERS OF MONTANA WATERS BY REVISING CERTATN t-AwE ON MOTORBOAT AND pERsONAL

e WATERCRAET OPERATION; REVISING THE RESTRICTION ON OPERANON OF A VESSEL IN PRoxIMIw

7 TO AN ANGLER. wnrenrOwu HururER OR DIVER; DESIGNATING CERTAIN RIVER STRETCHES AS

8 NO.WAKE ZONES; PROHIBTTTNG THE USE OF PERSONAL WATERCRAFT oN DESIGNATED RIVER

9 STRETCHES AND ON WATERS RESTRICTED .BY RULE OF TI{E FISH, WILDLIFE, AND PARKS

IO COMMISSION; ALLOWING THE FISH, WILDLIFE, AND PARKS COMMISSIoN To AboPT RULES FoR THE

I I OPERATION OF PERSONAL WATERCRAFT AND THE RESOLUTION OF CONFLICTS BETWEEN USERS OF

t2 MOTORIZED AND NONMOTORIZED BOATS ON MONTANA WATERS; AND AMENDTNG SECTTONS

13 23'2'525,23-2-531, AND 87-1-303, MCA; AND pRovtDtNG AN EFFEcflvE DATE.'

WHEREAS, Montana waters willexperience a great increase in traffic by recreationists ielebrating

the bicentennial of the Lewis and Clark expedition and retracing the routes of the famous explorers; and

WHEREAS, the increased recreational use of Montana waters by every manner of recreationist,

l8 motorized as well as nonmotorized users, has led to a corresponding increase in confticts between river

l9 users; and

20 WHEREAS, in other states, conflicts between recreational users of waters have escalated to the
21 point of violence and even deaths of recreationists; and

22 WHEREAS, the use of personalwatercraft has grown immensely in Montana, and the irresponsible
23 use of personal watercraft conflicts with the ability of lakeshore cabin owners and homeowners to enioy
24 their pursuit of happiness through peaceful relaxatign; and :

25 WHEREAS, it is in the interests of public health, safety, welfare, and protection of property that
a^

'o measures be taken in Montana to reduce potentialconflicts between recreational users of Montana waters
27 before this state experiences similbr problems.

28

29 BE 
'' ENAcTED BY THE LEGISLATURE oF THE STATE oF MoNTANA:

30

t4

r5

r6

l7

HOUSE BILL NO. 626

INTRODUCED BY H. HARPER, J. ELLINGSC

EXHIB IT REFERENCE BrLL: TNCLI]DES
COMMITTEE REPORT DATED

t{80626.06

EXHIBIT #13

HB 626

7

\?.hify
!$'uirba
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-2

6

7

8

9

13

Section 1. Section 2g-Z-528, MCA, is amended to read:
-23'2'525' Restticted areas. (11llo A person shalFso mav not anchor a vessel or other ob!3 for fishing or pleasure purposes on any body of water over which the state has iurisdiction in sJ*4 position c++obr'ruet that obstructs a passageway ordinarity used by other wssets. , . '-.,fl#i5 ' l2l l-*o A peison shdl mav not operate a pleasure vessel within 20 feet of the exterior

56th Legislature

of a water areE t{rHr $al is clearly marked by buoys or somi other distinguishing device as a
or swimming area' swimming areas sltll must be marked with white buoys having intemational o
markings in conformance with the uniform state waterway marking system by the owners of st cli
areas.

14

15

16

17

18

19

20

21

(41 lal l{o A person chall mav not purposely, knowingly, or negrigently operate 
" 

rotorbo"t upofl
the waters of this state within {€o 2oo feet of a tow-ftoat or buoy displaying a "diver-down" symbot, n
with a white slash, on a flag. .

(bl rhe motorboat may enter the*ee+oot 200-foot safety zone by use of sail or oar. In ifr
emergency or if there is insufficient water on either side of the *e$foot 2oo-foot safety zone to p""" ui

:;and stay out of the zone. the operator may use power within the zone but may not exceed no-wake.
speed. The burden of proving that an emergency exists or that there is insufficient water i, on tii22 operator:

23 {cl rhe fish, wildlife, and parks commission may by rule determine areas where estabtisrrment
24 of a :lo€l'{oot 200'foot safety zone is not allowed in order to provide for diver safety or the regulation of25 water traffic."

10 (31 No A person shall mav no@ operite
| 1 opcr?re a vesser within €e@5g+eo 7,g feet of a person engaged in fishing
l2' unless unavoidable.

Section Z. Section 23-2-53.t, MCA, is amended to read:
-23'2-531' Personal watetcraft operation. In addition to appticable provisions in this part, a

person may not operate a personal watercraft:

(11 unless a person operating or riding on the vessel is wearing a United states coast guard

26

27

28

29

30

w
lguidoa -2- HB 626
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I

2

3

4

5

o

7

8

9

r0

tl

12

r3

l4

r5

l6

17

r8

r9

20

approved type l, ll, lll, or V personal flotation device;

(21 if the vessel is equipped by the manufacturer with a lanyard type engine cutoff switch unless

the lanyard is attached to the operator's person, clothing, or personal flotation device as is appropriate

for the specific vessel;

(3}(a}exceptasp/ovidedforstanduppersona|watercraftinsubsection(3Xbl@

A WATERSKIER FRoM oR To A DocK oR sHoRE, at greater than no-wake speed within {€O 2OO feet of a dock,

swimmer,swimmingraft,nonmotorizedboat,oranchoredvesse|ona|akeor@

23++*+4+river; or -

(b) at greater than @ THE MINIMUM spEEp

NEcEssARY To oPERATE A personal waterbraft when leaving or returning directly from or to a dock or shore

for the purpose of launching or docking ; or

(4) on anv surface wate.rs restricted in whole or in oart bv rule of the fish. wildlife, and oarks

commission:

lEI in a reckless or negligent manner. Actions prohibited in 23-2-523 are considered reckless

operation. "

Section 87-l-303, MCA, is amended to read.:

Rules for use of lands and waters. (11The commission may adopt and enforce rules

lands that are acquired or held under easement by the commission or lands that it

Section 3.

'97-1-303.

governing uses of

or pnvate owner.

22 rules must be adopted in the interest of public health, public safety, and protection of property in

23 regulating the use of these lands. All lease and easement agreements must itemize uses as listed in

24 87-1-209.

25 Ql The commission may adopt and enforce iules governing recreational uses of'all pubtic fishing
26 reservoirs, public lakes, rivers, and streams that are legally accessible to the public or on reservoirs and
27 lakes that it operates under agreement with or in conjunction with a federal or state agency or private
28 owner. These rules must be adopted. in the interest of public health, public safety, puBLtc wELFARE, and
29 protection of property and oublic resources in regutating swimming, hunting, fishing, trapping, boating,
30 including but not timited to boating speed regulations, the operation of motor-driven boats, the ooeration

-3- HB 626\?51*"
\Divrrsr-oa
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2

3

4

5

6

7

8

9

10

1l

12

13

14

t5

16

17

18

19

20

22

23

24

25

26

27

28 integral part of Title 97, chapter I,
29 lsection 41.

30

Codification instruction. ISection 4l is intended to be codified as an
part 3, and the provisions of Titte g7, chapter 1, part 3, apply to

ffiriverc lnel G+'a--- ::,,

^,:":' 
:1 :::::t 

or at desisnated areas alons the shore of the reservoirs, rakes, rivers, and streams.||5.Areas regulated pursuant to the authority contained in this section must beI areas that are fegalty
aCCeS^sihla ?^ +lra -r|.t:^ TL^^- - | "::yaccessible to the public. These rules are subject to review and approval by the depanment of public heahhcttnand human services with regard to issues of public hearth and sanitation before becoming effective.
COOies of tha ?rrl.a m...+ arr^... rL-^ --rCopies of the rutes must show that endorsernent."

*.{
NEw sEcTtoN' section 4' Designation of certain river stretches as no-wake waters - pERsoNAL

WATERCRAFT usE pRoHtBrrED. ( I I In the interest of public health, safety, welfare, and protection of property
and public resources,

.:

l2'l

NO.WAKE SPEED.

'lQ This section may not be construed to limit the authority of the commission or department toenact by administrative rule or to enforce any other restrictions on any surface waters in the interests ofpublic health' safety' welfare' or protection of property or pubric resources or the resorution of confrictsbetween users of motorized and nonmotorizdd boats.

NEW SECT|ON. Section 5.

1
H80626.06!

il*pislafvc\Jctyrcc'
!!fuirioa -4-

HB 626



lO,n f-'gi'ttt""

. NEW SECT|ON. Section 6.t-

2

H80626.06

Effective date. IThis actl is effective Julr Jurue l, lggg.
. END.



f-"'
EXHIBIT #131999 Montana Legislature

.{b.::i* Biil -- Links

SENATE BILL NO. :+45

INTRODUCED BY C. SWYSGOOD. B. TASH

.qll ACT REQTTIRING GTTIDES, PROFESSIONAL GUIDES, .{]{D OUTFTTTERS WHO WIfiH TO
OPERATE ON MONTANA RIVIERS TO OBTAIN A],iD DISPIAY A]iI OIITFITTER BOAT TAG:
PRO\.MING RESTRICTIONS ON OU'IFITTING AI{D GUIDING ACTIVIT'T ON TIIE
BEq.vERTGAD AI\TD BIc H0LE RI\IERS; uRcINc TI{E DEP.{RTMENT oF FISII, WILDLIFE.
.q}ID P.{RKS TO FACILITATE A CONSENSUS PROCESS FOR ADDRESSING RNIER
CONFUCTS A]rID TO DEVELOP RII{ER RECREATION I\{ANAGEMENTPIA}*I PROPOSALS
A}TD SUGGESTING REQUIREMENTS TO BE INCLUDED IN TIIE PI-ANS; ESTABLISHING A}T
ACCOUNT; REQUIRING TIIE FISII, WILDLIFE, A]riD P.ARKS COMMIfiSION TO DEVELOP
RTILES REGARDING IMPLEMENTANON OF RECREA'TION RESOT]RCE MANAGEMENT
PL"WS FOR TIfi BE{VIERIIE{D A}ID BIG HOLE RIVERS: A}ID PROVIDING AN IMMEDL{TE
EFffiCTT1IE D^{TE.

BE IT ENAC]ED BY TIM LEGIfILATURE OF TIIE STATE OF MONTANA:

Section 1. Outfttter boat tag - legislative fmdings - requirements - administration (1)
Because of increased concem as to the use levels on certain rivers in Montana and the user conflicts,
resource and property damage concerns. and demands upon limited public facilities related to those
use ler.els, the legislature finds it necessary to distribute river recreation use as well as the economic
benefits gained from river use through the requirements ofthis section

(2) Beginning h{arch 1, 2000, aperson mal'not opBrate as aguide, professional guide, or oufrtter
on the w'atsx ofthis state without first obtaining an outfitter boat tag, as required by this section. Tlie
tag must be displal'ed. in amanner visible to enforcement personnel, on rvatercra* used for ouffitting
cr goidin-e activif on tlrese rivers. The tag assigned must iaclude the licensee's number and be of a
distinctive color and design. read from letl to right in.A,rabic mrmerals and block characters ofgood
proportion and ar least 3 inches tall. exclutling border or kim.

(-1) The board shall issue a tag to a person if that person meets all of the following requirements:

ta) The person has a valid grride. proti.-sional guide. or oufrlner license issued by the board.

I 1/7i 00

Exhibit ''c'r
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{bi Excepf as pror.ided in subsection i3){d}, the operating plan on file with t}re board as ofJanuary
1, 1999 under rvhicir the person will operate includes either ttre Beaverhead or Big Hole River.

ic) The cperating plan under r+'hich the person will operate has been amended to reflect all ofthe
lbiiar,ving lbr ouffittilg antl guiding *ctivit]' on the Beaverhead or Big Hole Rivers:

{i} An ouditter rvill limit larsrches to hlio boats at each staie or t}deral river access site each day.

tiii ,{n o*Stter's totai anrtr:al use of the Beaverhead and Big Hole Rivers will not exceed the
greater af either:

iA) the oufrltter's annual average use for the years 1995 through 1998; or

(Ei the outlitter's actual use for rhe year entling December 31, 1998.

tiiii A commercially launched watercraft rvill not contain more than four persons.

trt) A licensed outt-rtter n'ho had applied ts include the Beaverhead or Big Hole River in the
ouffiitfer's operalin-e pian prior to h{arch 31, 1999, but rvho has not generafed any historicai use on the
Beaverhearl or Big Hole River may also be issued atag to operate on those rivers pursuant to this
seciiori. Ifhistcrical use is the reconrmended measurernent ofuse in determining firture conmrercial iise
allac#ion on the Beaverhead Rir.er or the Big Hole River by an ouditter pusuant to this subsection {3}
{d}, historical use may include only that outlltter's antual use during 1999 or atotal of ?J0 launches,
r.l4richer.er is less.

{4j For the purposes of subsection (3i. a lar:nch is the equivalent of 2 client days.

(5] h calculafing the use prlrsuant to subsection (3){c}(ii}, an oufr-riter shall use the same time
periods far both rivers and may not combine periods ofuse *om both rivers tbr one river's
*:nlculations.

i6] .subject to subsection {?}, an outlitter r*'ho ha^c had an operating plan on file with the board prior
io ianuary i. i999. ihar iuciuiies eiiirer rhe Beaverireari or Big i{oie River or an ouiiiirer rvho meets tire
quaiitlcations of subsectioir {3}{di is allor.ved a minimum of 90 total launches each year, allocated
prcportionately betw.een the Beaverhead and Big Hole Ri*'ers based on the ouffitter's actual histaric
use on eacir ri"rer *r +n the use specified in subsectian (3Xd), if applicabie.

iT) The board shail develap nrles that limit the nurnber of ouditters that are guaranteed a minimum
of 9B launches. The rules must address hosi the application ofhistorical use paiterr intbrmation
maintainetl by the board is used to deiermine the limits.

{8i From the third Safurda,v in &{ay thrcu-gh Labor Day of any year, a commercial outtltter or guide
ma1'not launch any boats on Sarurdays in the tbllowing areas:

ia] on the Big Haie Rirrer fi-om Jenl'Llreek fishing access site to the salmonlly fishing access site;
and

{b } ou the Bear.erhead River *oui Cla,rk Canl,on Darn to the Herureberry tishing access site.

i9i It is the responsibitiry'' afthe reler.ant oudltter to provide to the board the operating plan
lrnp:ir'161.T.137.14,',biils!'billhtuEli's80.{4J.hhn 11i 7i 00
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amendment required by subsection {3}, includin-e documentation for the calculation of allow,ed
launches. The board shall process an application for amendment as provided by rule and may reject an
applicafion for inadequate proof of claimed historic river use levels.

i10i .fut oufrltter's bcat tag rnust be issued for $10 to ah{ontanaresident who has met fhe criferia of
tiris section anti appiicabie ruies. Ncnresitients shali pay $?50 to purchase or rerew' a tag, if ofherwise
qualified. A tag is valid for the licensing -"-ear in r,vhich it is issued and is nat kansferable. Iszuance of a
irrg ma,v- noi be consfreted as confer:irg aprope$ right. The boar',d shall deposit and use tag sale
proceeds as provided in subsection i13).

{11i Tlie board shall develop nrles to adrninister and enforce fhis section.

ill) There is an account iu fhe state speciai rellenue firnd. Money collected *orn the purchase of
tags prusuant to this section must be deposited in the account for use by the board of ouditters to be
e4pended tbr the preparation and issuance of ouditter boat tags and appropriare signage. In addition,
money received in the t-orm ofgi*s. grants, donations, or appropriations from any ofher source may
alsa be depasited in the account and used for commercial use mitigation measures that inciude leasing
or cther arrangements r,vith landowners far installaiion and maintenance oflvasfe management and ibr
sk*arnbank and soil stabiiizaiion reiaieri io wasie managemeni. Funriing ior commerciai use miiigation
mtasures rnust be jointly administered by the boar-d of ouditters and the depar-hnent offisir, r,vildlife.
^-..t.r--t,-,ilu F{ut\8,

Seciitn 2. De''r,'elopment of retreation resourre management plan -- nrles. {1} The legisiatur-e
urgres the departnent offish, rviidlife. and parks to facilitate agroup of interested parties from
tlu'rrughout the state to participate in a consensus process for addressing conllicts on the Beaverhead
ail{i Big Hole Rivers and to develap proposed recreation resource management plans for the
Beaverhead and Big Hcle Riv*rs.

i?i Shauld use allocation be ailor,ved for ouflitters in the management plan, the legislaiure urge*
'riiai iirose rrllocatians be govemed by tke tbllowing requirements:

t*i .4ny allocaiions ibr use to ou*-itters may nct be based on historical use and may noi displace
historical public recreatianal use.

ib] Allocaticns for u*e to ouffitters are not private properry and must be reailocated rvhen use ir
disconiinued.

i3) The legislature urges fhat the proposed plans be presented to the commission by Januarl' 1,
2001, ibr carnmission consideraJion. r

i4i {aj Upon receipt ofthe proposed management plan and after due consideration. the corunission
shail adcpt lules impletnenting recreation resource managernent plans for the Beaverhead and Bi-e Hoie
Ril'ers. based on the proposais develcpeci under subsection (1i. Rules must be adopted pursuaflt to
Title i, chapter 4, pari 3.

ibi The ntles must include provisicns for the adequate regulation and enlbrcement ofthe recreaticn
resotrce management plan. If commercial use allocation is the method selected and historicai use i.* ihe
mea-sureillenf of use. fhe ntles rrust provicle that commercia"l use generafed aller JanuarJ. 1, 1999. ma;"
not be inclurled il detetmitring commercial use allocatian. except as provided in [section ii-Tiidi].
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{cJ Ruies tnusl include pror''isions l}r a suitable r.va$e il}anagement grial irlanq the rir.ers.

t'J] It-';v"atersh*d 
-strcups, 

L:*fi]IiluniqF'fcnmr*-. ar-ea stakehoiders. r*cr*ationisis- and ather interested
parii+s experi+nce in*r*a,ted cofirerlr a.e to the r:se ievels on an*fher river in },{ailtana and a* io user
conl-licts- resotrrce and pr*perry'- iiati:age conf er'ils- and demanrir* upoil lirniied pubiic lacilities relared
to those use ierreis. a simiiar recc'ealic* res*ur-ce tnftnagement pian ma,v be pr*pcseri rbr that other rir.er
ancl presented t* ihe ccnmissicn lbr e*mideraiion. If iniplementation *f a -*imiiar resorlrce rnanaserRenl
pia;r i=esulis iir rr re{ktciiqrn i:r c'ecr-eaii*niri use {-rrr ih* river arrcier consideraiion, rules rnust pror.ide i}raf
the red*cti*n will be nade in e *ru::+rci*l *nii r+nresiile*t iise refher than in nonccfilmerciai. resident
u:-:*. ,{ny rules develci:ed !:y fhe r-cnuniu*sicn ;:r:r'i,ruant ta a similiu- r'ecreati*n res+rrr.F 'n.r*!!sF'r!Fr1r
pian *rust be adopted pursuant t* Tifie l- cirapr*r 4. ;:ait 3.

Secticn -3. ilodifrr*iian instrrcti**. i 1) l,leciion il is i:rtended to L''* cadified a.= an integr-al part of
Titie 37. chapter 4?. part 3. and fhe pr,:visiols oiTitle 37, chapter 4?. part 3, apirlS: to [s*crian 1].

ili [Section 2] is iniended t* be e*iiitled as an itiegS*l prirt 'a{Title 87. chaprer 1. anci r}r*
pr*visions of Titie $?. chapter 1, appl1. to lxecrion i].

Settion .l. Severability.Il-apar-t of lthis act] is invaiid. all vaiid paris that are severable from the
inr,'aiid part iemain in *ffe*t. If * part *f fltiris act] is inr.alid in *ne Dr:nore of its appiicaiior*r, the part
remains in effect in all valid applications fhaf are severable **m rh* invalid applicaticns.

section 5. Effertive #ate. iTiris acil is e*bcrive *fi passage cnii appraqal.
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AFFIDAVIT

STATE OF MONTANA

County ofBeaverhead)

)
:ss.

Nicholas J. St. Georgg being first duly sworn upon his oath, deposes and says that:

l. He is a resident ofthe State ofMontana and has an address of 610 N. Montana

Street, Dillon, Montana 59725.

2. That he is the majority shareholder in a Montana corporation known as Watershed

Inc., which own a fly fishing shop in Dillon called the Watenhed Fly Fishing Adventures.

3. During March of 1999, Affiant purchased the assets of a local Dillon area fly shop

known as the Fishing Headquarters, owned by Dick Sharon, a licensed outfitter in the State of

Montana. Mr. Sharon had a long history of outfiuing on the Beaverhead and Big Hole Rivers irt

southwest Mortana. These rivers are the local rivers for a fly shop located in Dillon, Montana.

The asset purchase included all assets such as inventory, client lists, guiding and outfitting

equipment but did not include the outfiuing licensg as that license is not transferable. Affiant

has been a guide in the State ofMontana rinr" {3*and is otherwise qualified to obtain an

outfitting license.

4. In June of 1999, the Montana Fistr, Wildlife and Parks Commission enacted a biennial

River Management Rule for the Beaverhead and Big Hole Rivers. The biennial rule placed a

moratorium on the number of outfitters that could operate on the Beaverhead and Big Hole

Rivers. If an individual did not have documented operaional use on the rivers priorto

December 31, 1998, and was not licensed with the Beaverhead and Big Hole Rivers included in

his operating plan by Julyl, 1999, that individual was prohibited from obtaining an outfitting

license which would allow operation on the Beaverhead and Big Hole Rivers.

5. Affrant purchased the assets ofthe Fishing Headquarters in March of 1999 with the

intention of owning and operating a full service fly fishing shop which would include outfitted

guiding as a centerpiece of its operations and also a centerpiece of its revenue generating
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activities. The primary locations for the outfitting operation would have been the Beaverhead

and Big Hole Rivers. At the time Affiant purchased the fly shop businesq he did not have a

history of operational use which could be documented on the Beaverhead and Big Hole Rivers.

6. The 1999 biennial rule and its 2001 replacement prohibit Affiant from obtaining an

outfitting license for his fly shop business to operate on the Beaverhead and Big Hole Rivers

during the peak periods ofthe fly fishing season.

7. Affiant's ability to operate his business to provide full services to his customers in his

fly shop's service area is limited by the biennial rule which in turn negatively impacts his ability

to earn revenue.

DATED thrs 2l day ofMay, ZOOL.

STATE OF MONTANA

County ofBeaverhead)

)
:ss.

SUBSCRIBED AND SWORN to before me this Lday ofMay, 2OOt.

lsEALl
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EXHIBIT #13

AFFID.{VII

STATE OF MONTANA

County ofMadison

Greg smith,'being firs dutl.sluoru upo'his oeth, deposes and srys rhat:
l ' He is a resident of the state of Montana and hos a business address of 205 s.

Main sneer' Twin Bridgeg Montane He is tbe o\MEr of,the Fo*r Rivers Fishing co.
Iocated in lwin Bridgeg Montana.

2' Affiant pruchased the F.our RiversFishing co. in the trter part of l ggg. The
purchasc incruded the inventory ofthe company, trre crient rists, and the outfitting
eguipmeam' but did uot include an CIcfters license whic&.wr.s n't transfereblq The Foru
Rivers Fishing co' wrs established in 1956 and provided a ftll range of serviccs to
arglers including a hmg hisory ofoutfrred.hips ootheBig tlole and.Beoverlpad Rivers

3' when Afrant purchasedthe FourRivers Fishing co- it weshis iatention of
operating a ftrr senrice ay shop inoruding tte provision of ornfittedtips on the
Beaverhead and Big Holc Rivers Affi"ot anticipated that a significant portion ofthe
Tevenueto be earned.bythe fly shop wourdbe dsrived forn o,rtfitting se,-,ices. whcn
Affiant was investigating the purchase ofthe fly shop, he contaoted the goard of
orrftters tbr the sta[e ofMontane rqardlng rvhat requiremenr rrcddhaveto bs met to
becorne an outfirter. The Boardof offiftersprovi<te.d Arliant with the technicar
reguiremcnts to becorne and o,tfiuer bur uo in formation was provided &at ,n+nagernent
plans w'ere being dweloped by anorher agencythat wor.rld re$rict A.ffiant from including
his horne rivers in his orpe4tions plan.

4' Ia Jnne of 199{ the lraontara rrse, wilatife and par&.s connrissle+ euacted a
biennial River Management Rule forthe Beaverhead and Big HoIe Rivers. The biennial
mle placed a merebriure on rLo nunrbcr of outfitters tbat could opentc on the
Beaverhead and Big Hole Riven- ffan individrul did not have docurnented operational

)
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use oa the rivers prior to December 3l, | 998, and was not ticensed witr the Beaverherd
aud Big I{oIe Rivcrs iDcluded in his operating phn by trrlyr, r99p,64;o{ividuai was
prohibited fom obtaining an outfining license wbich would ellow qrerrrirnr on the
BeanerherC end t}$Hole River*

5' At the ti*re A-ffant pruclased the fly shop bur{nesq hc did nst luve a history
ofoperational use whicL oould be documented on the Beavcrtrcecl md Big l{ole River$L

6. rtre t9g9 bie'nnirr nrre and irs 2@r rptrcemeot prohibft Atrant fiom
6lfsining an outfitting liceuse for his fly sop busincss to o,pcrate on the Beav€rhead aod,

Big Hole Rivers.durbg the peak poiods ofthe flyfisbing seeson.

7 - Affiant's abrtrty to operate his busines to provide filt scrvices ro his
custottts[sin his fly slrop's scrvico.area is lirnited by thc biennialrule which in tun,
negatively impacts his ability to earn re'venue. The gross receipts fiom Affant,s fly sop
have dropped fiom approximatery gl2g,o00.0o iD r99g to approxinrtely $601000.00 per
year ftEing 1999 and 2000. The continued existence ofAffanr,s busines is in jeo,p*dy
as a rosrlt of.the restricnions contaircd in the hie*nri*l nrle tbss ofAfHul,s busirross
would be a ssvere brow to thc weil being ofAftiant's faurity as rvelr as a ross to the
comaunity of Tufln Bridges.

DATED &s e+ day ofMay, 2001.

STATE OF MONTANA

County of Madison

&M
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Srnirh
)
:ss.

)

SUaSCRTBED AND.$WORN to before.ne Uisfl4.dzyofMay, 2001.
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