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I. PURPOSE 

This report for the M u s s e l s h e l l  R ive r  e r a i n a g e  below 
Roundup, B a s i n  40C, i s  d e s i g n e d  t o  d e s c r i b e  the major d i f f e r e n c e s  
between the Water C o u r t  V e r i f i c a t i o n  Manual used t o  review claims 
i n  t h i s  basin and t h e  Water R i g h t  Claims Examination Rules  
adopted  by t h e  Montana Supreme Cour t  on J u l y  7 ,  1987. I n  
a d d i t i o n #  the r e p o r t  e s t i m a t e s  how much t i m e  would be r e q u i r e d  to 
re-examine B a s i n  40C claims u s i n g  t h e  Supreme Court  Rules. 

T h i s  r e p o r t  is w r i t t e n  by t h e  Department  of N a t u r a l  
Resources  and C o n s e r v a t i o n  (Department) i n  r e s p o n s e  to the 
August 6 and August  191 1987 o r d e r s  from Ch ie f  Water Judge W. W. 
L e s s l e y ,  and t o  t h e  Feb rua ry  1 9 ,  1 9 8 6  s t i p u l a t i o n  between the 
Montana Water Court and s e v e r a l  p a r t i e s  b e f o r e  t h e  Montana 
Supreme C o u r t  (Cause Nos. 8 5 - 3 4 S r  85-468, and 85-493.) The 

- o r d e r s ,  a t t a c h e d  t o  this r e p o r t #  a d d r e s s  t h e  issue of 
re -examina t ion  of  basins a l r e a d y  reviewed by t h e  Department.  

B a s i n  40C claims have n o t  been fully reviewed u s i n g  t h e  
Water C o u r t  v e r i f i c a t i o n  proceduzes .  A temporary p r e l i m i n a r y  o r  
p r e l i m i n a r y  d e c r e e  has n o t  been i s s u e d .  The b a s i n  has n o t  been 
examined using the newly a d o p t e d  Supreme C o u r t  r u l e s .  

Based on t h e  i n f o r m a t i o n  p r e s e n t e d  i n  this comparison 
r e p o r t ,  the Water C o u r t  may r e q u i r e  re -examina t ion  by t h e  
Department of a p o r t i o n  or  all of t h i s  b a s i n  b e f o r e  issuing a \ t emporary  p r e l i m i n a r y  or p r e l i m i n a r y  d e c r e e .  
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IS SUMMARY 

This report outlines areas of the procedures used to 
examine claims in the Musselshell River drainage below Roundup, 
Basin 40C, that have significantly changed as s result of the 
Supreme Court Whter Right Claim Examination ~ules. Over one-half 
of the new procedures are siqnificantly different from past 
procedures. This means that if the water right claims in this 
basin were to be re-examined under the new procedures, the 
information reported to the Water Court - the information it uses 
in preparing the decree - would be substantially 6ifferent. The 
consistency and accuracy of the decree should be improved using 
the new. procedures, 

This report provides information needed to decide if Basin 
40C claims should be re-examined. The report identifies the 
claim review procedures into three categories - Substantial 
Differences, Minor Differences, and Substantially Equivalent. 
Substantially different procedures would change decree 
information critical to the water right, e.g., flow rate. 

. Procedures listed as minor differences would not have a 
significant effect on critical water right information. All 
procedures not fitting the first two categories were listed as 
substantially equivalent. The comparison of procedures for 
Musselshell River drainage below Roundup, Basin 4 0 C I  shows 53% 
substantial differences, 26% minor differences, and 21% 
ubstantially equivalent. 

The phrase "water right claim review proceduresm covers a 
broad area. .In the past, the process was titled mverification.w 
Under the new rules, the process is called "examination," 
Regardless of title, the process includes two broad categories. 
First, "claim review procedures" covers the process by which the 
Department gathers information about t h e  claimed water rights. 
Second, it covers the process by which that information is 
reported to the Water Court and, ultimately, to the public, 

In the area of collecting data, the Department's ability 
to gather information from claimants has been greatly expanded 
under the new Supreme Court rules. Generally, when Basin 40C was 
verified, the Department's ability to contact claimants was 
limited by the Water Court to those situations specified in its 
Water Riqht- Claim Verif.ication Manual. Since the manual did not 
anticipate every situation where communication with the claimant 
was needed, the claim review was restricted. In the future, the 
department may contact claimants whenever issues on claims are 
unresolved by routine examination procedures. 

The Water Court's verification procedures used in 
reviewing claims In this basin allowed the Department to change 
many key items of the water right claim without notifying the 
claimant. Under the new procedures, the Department will not 
change claimed items, unless the claimant is notified or there is 
an amendment to the  claim. 
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Also, the Department may now have g r e a t e r  authorization t G  
conduct field investigations. In Basin 40Cl no fie16 
investigations were requested because the Water Court made it 
clear it was reluctant to authorize any. 

The second major change in claim review procedures is in 
reporting information to the Water Court. When Basin 40C was 
verified, much information was gathered which, at the direction 
of the Water Court, was not reported as issues. Under the new 
procedures, such information will be reported to the Conrt. For 
example, in checking irrigated acres, the reviewer had two 
choices - listing acreages as irrigated or not. There was no 
direction to report to the Court additional information such as 
instances of obvious prolonged non-use or apparent incremental 
development, except for possibly noting it in the claim file. In 
the future, issues such as these will be reported to the Water 
Court. 

Under the new Montana Supreme Court examination rules mu 
more information may be r 
likely to result in more 
Water Court and potential 
amendments from claimants 
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Increased freedom to communicate with the claimants during 
the examination of this basin is likely to result in more 
accurate data, may result in more amendments to claims, and 
therefore, may reduce objections to the decree when it i s  
issued. There are many issues involving claimed water rights in 
Basin 40C which are yet undiscoveredr unreported, or unresolved. 
More issues would have been identified had the claims been 
reviewed under the new rules with increased claimant 
involvement. A re-examination of the basin under the new rules 
would have the same benefits. 
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Water r i g h t  claims i n  t h e  M u s s e l s h e l l  River  d ra inage  below 
Roundup, Basin 40Cr were reviewed by t h e  Department: from July, 
1984 t o  December, 1985 u s i n g  the Water Cour t  v e r i f i c a t i o n  
p rocedures .  This bas in  i s  n o t  c o n s i d e r e d  fully v e r i f i e d .  

D i f f e r e n c e s  between t h e  past verification p r o c e d u r e s  and 
t h e  new examina t ion  p r o c e d u r e s  a r e  i d e n t i f i e d  i n  T a b l e  1. The 
t a b l e  lists t h e  various e l e m e n t s  and i s s u e s  i nvo lved  i n  t h e  
rev iew of each  w a t e r  right claim. Three  columns c a t e g o r i z e  t h e  
l e v e l s  of d i f f e r e n c e  which t h e  Department  p e r c e i v e s  e x i s t  between 
the p a s t  and new procedures. Tne t h r e e  c a t e g o r i e s  are as 
f o l l o w s :  

- S u b s t a n t i a l  D i f f e r e n c e s :  A p p l i c a t i o n  of s u b s t a n i  t a l l y  
d i f f e r e n t  examina t ion  p r o c e d u r e s  may have  a major 
impact on t h e  i n f o r m a t i o n  p rov ided  t o  t h e  Water Court .  

- Minor D i f f e r e n c e s :  ~ p p l i c a t i o n  of examina t ion  
p r o c e d u r e s  w i t h  minor d i f f e r e n c e s  is  n o t  l i k e l y  t o  
change  t h e  i n f o r m a t i o n  p rov ided  t o  t h e  Water Cour t .  

- S u b s t a n t i a l l y  E q u i v a l e n t :  A p p l i c a t i o n  of examina t ion  
p r o c e d u r e s  i n  t h e s e  areas would n o t  change t h e  
i n f o r m a t i o n  p rov ided  t o  t h e  Water Court. 

The e x a m i n a t i o n  of any e l emen t  o r  i s s u e  which  i s  
s u b s t a n t i a l l y  d i f f e r e n t  from p a s t  v e r i f i c a t i o n  p r o c e d u r e s  i s  
discussed i n  t h i s  s e c t i o n .  P r o c e d u r e s  with minor d i f f e r e n c e s  and 
p r o c e d u r e s  s u b s t a n t i a l l y  t h e  same are n o t  discussed. 

Also  p r o v i d e d  as Appendix A i s  a l i s t  of s t a t i s t i c s  on the 
claims i n  t h i s  basin. Three  o t h e r  a p p e n d i c e s  are a v a i l a b l e  upon 
r e q u e s t  from the Department.  Appendices  B and C p r o v i d e  d e t a i l e d  
d i s c u s s i o n s  on the Water Cour t  v e r i f i c a t i o n  p r o c e d u r e s  and t h e  
examina t ion  p r o c e d u r e s  adop ted  by t h e  Supr  erne Court .  Appendix D 
p r o v i d e s  a g e n e r a l  h i s t o r y  of Montana1 s a d j u d i c a t i o n  program. 
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2 .  DNRC PURPOSE AND ROLE 

The  purpose and r o l e  of t h e  Departntenr i n  claim 
examina t ion  has been t o  assist t h e  Water Cour t  by p r o v i d i n g  
i n f o r m a t i o n  f o r  t h e  a d j u d i c a t i o n  of w a t e r  r i g h t s .  I n  t h e  past, 
t h e  Department  was r e s t r i c t e d  t o  p r o v i d i n g  o n l y  the i n f o r m a t i o n  
t h e  Water C o u r t  r e q u e s t e d .  In t h e  f u t u r e  under t h e  new rules 
adop ted  by t h e  Supreme Couzt ,  t h e  Department  w i l l  conduct  a 
c o n s i d e r a b l y  more thorough factual rev iew and will r e p o r t  any 
i n f o r m a t i o n  that a p p e a r s  p e r t i n e n t  t o  t h e  f u l l  unde r s t and ing  of 
t h e  water: r i g h t .  

2 .  EXAMI'NATION VS. VERIFICATION 

I n  t h e  p a s t ,  the l i m i t s  of v e r i f i c a t i o n  p r o c e d u r e s  had 
been e s t a b l i s h e d  by t h e  Water Cour t  and were c o n s t a n t l y  changing  
w i t h o u t  a f o r m a l  p r o c e s s .  Now t h e  l i m i t s  of f a c t u a l  examina t ion  
p r o c e d u r e s  have been e s t a b l i s h e d  by Supreme Court r u l e s  and w i l l  
be implemented by t h e  Department  w i t h  t h e  Water C o u r t ' s  
gu idance .  The new r u l e s  i n v o l v e  p u b l i c  r ev i ew and a more f o r m a l  
p r o c e s s  r e q u i r e d  for changing  them. 

The new examina t ion  p r o c e d u r e s  w i l l  be c o n s i s t e n t l y  
a p p l i e d  , w i t h i n  a b a s i n  as w e l l  as between b a s i n s ,  I n  t h e  past, 
p r o c e d u r e s  which changed d u r i n g  t h e  c o u r s e  of a basin 
v e r i f i c a t i o n  were  . g e n e r a l l y  n o t  r e t r o a c t i v e l y  applied,  r e s u l t i n g  
i n  unequal  t r e a t m e n t  i n  r ev i ewing  and objecting t o  t h e  claims i n  
t h i s  b a s i n .  

Dur ing  t h e  c o u r s e  o f  a p p l y i n g  t h e  Water Cour t 
v e r i f i c a t i o n  p r o c e d u r e s  i n  t h i s  b a s i n ,  f i v e  procedural u p d a t e s  
o c c u r r e d  c o n t a i n i n g  c l e r i c a l ,  p t o c e s s i n g ,  and s u b s t a n t i v e  p o l i c y  
changes.  The s u b s t a n t i v e  p o l i c y  changes w i l l  be add res sed  under 
the r e s p e c t i v e  water r i g h t  e l emen t s  a f f e c t e d .  These changes  
r e s u l t e d  i n  a v a r i a t i o n  of p r o c e d u r e s  w i t h i n  and between b a s i n s .  

The new Supreme Cour t  r u l e s  w i l l  encourage  c o n s i s t e n c y  of 
t h e  r ev i ew p r o c e s s ,  i n c r e a s e  water uset p a r t i c i p a t i o n  i n  t h e  
p r o c e s s ,  and promote  g r e a t e r  accuracy i n  the r e s u l t i n g  decrees, 

3.  CLAIMANT COMTACT 

Past Water C o u r t  v e r i f i c a t i o n  p o l  i c y  l i m i t e d  c l a i m a n t  
contact t o  specific s i t u a t i o n s ,  and i n  some situations on ly  w i t h  
Water Cour t  approval. Items on claims were changed without 
n o t i f y i n g  t h e  c l a i m a n t  of the a l t e r a t i o n s .  

The new p r o c e d u r e s  g r e a t l y  expand the use of c l a i m a n t  
c o n t a c t .  C l a i m a n t s  may be c o n t a c t e d  by t h e  Department whenever 
any e lement  o f  a water r i g h t  is  u n c l e a r ?  q u e s t i o n a b l e ?  ox 
c o n t a i n s  d i s c r e p a n c i e s  t h a t  canno t  be r e s o l v e d  by r o u t i n e  
examination methods. T h i s  procedure will i n c r e a s e  efficiency , 
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save time! provide e q u a l  treatment t o  all c l a i m a n t s ,  and increase 
the accuracy of t h e  i n f o r m a t i o n  pzesented t o  t h e  Wate; C o u r t .  

With more c l a i m a n t  c o n t a c t  before decree issuance, the 
number of i n a c c u r a c i e s  and i n c o n s i s t e n c i e s  s h o u i d  be reduced .  
In fo rma t ion  p r e s e n t e d  t o  the Watez Cour t  will be better 
unders tood  by t h e  parties p r i o r  t o  t h e  o b j e c t i o n  s t a g e .  The  
n e c e s s i t y  of objections by c l a i m a n t s  t o  t h e i r  own c l a i m s  or  
o t h e r s  should  be r educed ,  

4 .  FIELD INVESTIGATIONS 

Under p a s t  p o l i c y ,  f i e l d  i n v e s t i g a t i o n s  were t o  be 
conducted  o n l y  w i t h  Water C o u r t  a p p r o v a l .  The Water C o u r t ' s  
v e r i f i c a t i o n  manual i n s i s t e d  t h a t  f i e l d  i n v e s t i g a t i o n s  be kep t  t o  
a minimum. 

Due t o  the Water C o u r t ' s  r e l u c t a n c e  t o  a u t h o r i z e  field 
i n v e s t i g a t i o n s ,  none were r e q u e s t e d ,  even though s i t u a t i o n 6  were 
encoun te red  where  f i e l d  i n v e s t i g a t i o n s  appeared n e c e s s a r y .  I n  
t h e s e  s i t u a t i o n s ,  t h e  claims were assumed t o  be c o r r e c t  w i t h o u t  
s u p p o r t i n g  documen ta t ion ,  o r  i n  some c a s e s  a t  the d i r e c t i o n  of 
t h e  Water C o u r t ,  a remark was added t o  t h e  a b s t r a c t  of t h e  
c l a im .  This may r e s u l t  i n  t h e  d e c r e e i n g  of i n a c c u r a t e  c l a i m s  
based  on i n c o r r e c t  a s sumpt ions  which may n o t  be a d d r e s s e d  d u r i n g  
t h e  o b j e c t i o n  p r o c e s s .  

I n  the f u t u r e ,  a b l a n k e t  a u t h o r i z a t i o n  may be i s s u e d  by 
t h e  Water C o u r t  a l l o w i n g  t h e  Department t o  c o n d u c t  f i e l d  
i n v e s t i g a t i o n s .  F i e l d  i n v e s t i g a t i o n s  would t h e n  be conducted 
when a c l a imed  r i g h t  a p p e a r s  t o  be e r roneous ,  e x a g g e r a t e d ,  or 
n o n e x i s t e n t  , and r o u t i n e  examination p r o c e d u r e s  fail t o  r e s o l v e  
t h e  d i s c r e p a n c i e s .  

C l a r i f i c a t i o n  i s  t h e  process by which e l e m e n t s  of a water 
r i g h t  are made more comple te ,  clear, c o n c i s e  and i n t e r p r e t a b l e  
w i t h o u t  changing  t h e  i n t e n t  of t h e  c la imed i n f o r m a t i o n .  Most 
c l a r i f i c a t i o n  changes  i n v o l v e  making l e g a l  l a n d  d e s c r i p t i o n s  more 
c o r r e c t  and c o n c i s e  according t o  t h e  c l a i m a n t ' s  map and o t h e r  
r e f e r e n c e  data,  making owner names and a d d r e s s e s  c o n s i s t e n t ,  and 
s t a n d a r d i z i n g  s o u r c e  naroes. 

I n  t h e  past, items were  g e n e r a l l y  c l a r i f i e d  w i t h o u t  
c l a i m a n t  c o n t a c t  when t h e  claimed i n t e n t  was r e a s o n a b l y  clear.  
More a c c u r a t e  c l a r i f i c a t i o n  c o u l d  have been made i f  c l a i m a n t  
c o n t a c t  had been encouraged.  In the f u t u r e ,  t h e  c l a i m a n t  will be 
c o n t a c t e d  whenever t h e  c la imed intent i s  u n c l e a r .  The chance' of 
making i n c o r r e c t  a s sumpt ions  w i l l  be reduced.  
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Items which are c l a r i f i e d  under the new rules w i l l  be 
n o t e d  i a  t h e  decree as  having  been changedr  whereas i n  t h e  past  
no notation was used. Witnout going  thzough t h e  claims again and 
marking t h e  c l a r i f i e d  items, people  r ev i ewing  t h e  decree, if 
issued under  t h e  past p r o c e d u r e s r  would not know which claimed 
items were changed through t h e  c l a r i f i c a t i o n  process. 

6. AMENDMENTS TO CLAIMS 

Under t h e  pas t  v e c i f  i c a t i o n  procedures, c l a i m a n t s  could 
amend t h e i r  claims a t  any t i m e  p r ior  t o  t h e  i s s u a n c e  of a 
temporary p r e l i m i n a r y  o r  p r e l i m i n a r y  d e c r e e .  When the amendment 
was r e c e i v e d ,  t h e  claim was updated t o  reflect the  amendment. 

Under t h e  new r u l e s ?  an amendment t o  a claim r e q u i r e s  a 
w r i t t e n  r e q u e s t .  The r e q u e s t  must i n c l u d e  t h e  amended 
i n f o r m a t i o n ,  the d a t e ,  the r e a s o n  f o r  the amendment? and t h e  
n o t a r i z e d  s i g n a t u r e  of a t  leas t  one c l a i m a n t .  When the 
Department  r e c e i v e s  the amendment, t h e  i n f o r m a t i o n  i n  t h e  claim 
f i l e  w i l l  be updated.  A remark w i l l  be added t o  t h e  d e c r e e  
n o t i n g  t h e  amendment. Example: "The flow rate was amended by 
t h e  claimant on 4/15/87.' 

T h i s  p r o c e d u r e  w i l l  a l e r t  p e o p l e  r e v i e w i n g  t h e  d e c r e e  
t h a t  the claim h a s  been amended. The r ev i ewer  will t hen  be a b l e  
t o  e v a l u a t e  t h e  submi t t ed  amendment. 

7.  TRANSFERS 

P r e v i o u s l y ,  when a water r i g h t  t r a n s f e r  was r e c e i v e d  
p r i o r  t o  f i n a l  d e c r e e ,  t h e  owner sh ip  was n o t  upda ted  t o  show t h e  
new owner of t h e  water r i g h t .  The i n t e g r i t y  of the c e n t r a l i z e d  
r e c o r d  sys t em mandated by t h e  s ta te  c o n s t i t u t i o n  and l aw  was not 
accurately main ta ined .  

Under t h e  new p r o c e d u r e s ,  t h e  ownership w i l l  be changed 
as soon  as a t r a n s f e r  is r e c e i v e d .  The new owner w i l l  be l i s t e d  
a s  t h e  owner of the r i g h t  and t h e  o l d  owner will be ma in t a ined  
f o r  n o t i c e  pu rposes .  

8 .  CEfAmGE IN APPROPRI'ATXON RIGHT 

Past Water C o u r t  v e r i f i c a t i o n  p o l i c y  provided t h a t  a 
pre-July 1, 1973  e x i s t i n g  w a t e r  right with an essociated 
A u t h o r i z a t i o n  To Change a t t a c h e d  would be reviewed as c la imed.  
This o f t e n  meant  t h e  post-June 3 0 ,  1 9 7 3  change was reviewed and 
d e c r e e d  w i t h  no  examina t ion  of t h e  u n d e r l y i n g  h i s t o r i c a l  r i g h t .  

The new pxocedures  state t h a t  t h e  Department w i l l  a t t e m p t  
t o  examine a claim i n v o l v i n g  a n  A u t h o r i z a t i o n  To Change as  it  
historically existed prior t o  July 1, 1973, The claimant may be 



contacted and a field i n v e s t i g a t i o n  may be conducted.  Tha 
o r i g i n a l  claix  will n o t  be updated t o  ref lect  the change u n t i l  
after t h e  f i n a l  deczee. If t h e  claimed right. r e f l e c t s  e 
pos t - June  30  1973  change, this will be r e p o r t e d  i n  the 
Depar tmen t ' s  report., whereas i n  t h e  past this issue was not 
addressed. The new p rocedure  shou ld  r e s u l t  i n  equal treatment of 
a11 h i s t o r i c a l  water r i g h t s ,  

9.  NO RIGET 

Claims were  "no r i g h t e d "  i.e. i n i t i a l l y  den ied ,  by 
a p - x o v a l  of t h e  Water Cour t  under p a s t  v e r i f i c a t i o n  p r o c e d u r e s  i n  
s i t u a t i o n s  such as  b l ank  c l a i m s ,  g r o s s l y  d e f i c i e n t  ciains,  
a p p a r e n t l y  nonper f  e c t e d  claims, f u t u r e  use claims, and d u p l i c a t e d  
claims. This "no r i g h t n  a s s e s s m e n t  by t h e  Watex Cour t  g e n e r a l l y  
meant t h a t  t h e  c l a imed  w a t e r  r i g h t  had no l e g a l  b a s i s  i n  f a c t .  
C la iman t s  c o u l d  only  o b j e c t  t o  t h e  d e c r e e  as an  avenue f o r  r e l i e f  
i f  they f e l t  this as ses smen t  by t h e  Water Court was i n c o r r e c t .  

Under new p r o c e d u r e s ,  c l a i m s  w i l l  n o t  be "no r i g h t e d n  
d u r i n g  t h e  Ilepar txuentl s examina t ion .  The c l a i m a n t  w i l l  be 
c o n t a c t e d  for a n  e x p l a n a t i o n  if a claim i n d i c a t e s  one of t h e  
d i s c r e p a n c i e s  s t a t e d  above,  o r  i s  of  q u e s t i o n a b l e  b e n e f i c i a l  
use .  I f  claimant c o n t a c t  is  i n c o n c l u s i v e ,  t h e  i s s u e  w i l l  be 
n o t e d ,  g e n e r a l l y  s t a t i n g  t h a t  b e n e f i c i a l  u s e  of water p r i o r  t o  
J u l y  1, 1973 i s  q u e s t i o n a b l e .  T h i s  w i l l  r e s u l t  i n  e l i m i n a t i n g  
t h e  p o s s i b i l i t y  of m i s i n t e r p r e t i n g  t h e  c l a i m a n t ' s  i n t e n t  and 
i n c o r r e c t l y  "no r i g h t i n g n  a c l a i m  where t h e  c l a i m a n t  d o e s  n o t  
ceview t h e  d e c r e e  o r  p a r t i c i p a t e  i n  t h e  o b j e c t i o n  p r o c e s s .  

10 .  OWNER NAME AND ADDRESS 

P a s t  Water C o u r t  v e r i f i c a t i o n  p o l i c y  l i m i t e d  c l a i m a n t  
c o n t a c t  r e j i a rd iny  ownersh ip  issues. For example,  i f  t h e  claims 
by more t h a n  one p a r t y  exceeded a fo rmer ly  d e c r e e d  flow rate,  t h e  
Water Cout t a u t h o r i z e d  a remark for each  c l a i m  i n d i c a t i n g  t h e  
overc la imed s t a t u s  of t h e  f o r m e r l y  dec reed  r i g h t .  

Under t h e  new r u l e s ,  ownersh ip  issues, such as  a n  
overc la imed f o r m e r l y  dec reed  flow rate or a p l a c e  of use c l a imed  
by more than one c l a i m a n t ,  w i l l  be r e s e a r c h e d .  This may i n c l u d e  
owner sh ip  chocks  a t  t h e  county c o u r t h o u s e ,  more p r e c i s e  mapping, 
and c o n t a c t i n g  t h e  v a r i o u s  c l a i m a n t s  i nvo lved .  Unreso lved  i s s u e s  
r e g a r d i n g  owner sh ip  of p r o p e r t y  w i l l  be r e p o r t e d  t o  t h e  Water 
Court. 

11. POfNT OF DIVERSION 

Checking t h e  p o i n t  of d i v e r s i o n  (POD) using t h e  past  
v e r i f i c a t i o n  p r o c e d u r e s  was n o t  c o n s i d e r e d  a major p roduc t ion .  
I f  t h e  claimed POD c o u l d  n o t  be substantiated f r o m  the claimant's 
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maF and o t h e r  d a t a  sources, it  was accepted as c l a i m e d .  T h e r e  
was generally no c l a i m a n t  c o n c a c t  when the claimed POD was 
questionable.  When the claimed P O D  was i n c o n s i s t e n t  w i t h  t h e  
da ta  s o u r c e s ,  t h e  c l a i m e t  i n f o r m a t i o n  was changed co what 
appeared  c o r r e c t ,  w i thou t  c o n t a c t i n g  t h e  claimant. 

The r e s u l t  was t h a t  many PODS used i n  common by more t h a n  
one c l a i m a n t  may have  r e c e i v e d  d i f f e r e n t  l e g a l  l a n d  
d e s c r i p t i o n s .  No a t t e m p t  was made t o  d e t e r m i n e  t h e  a c t u a l  
c o n d i t i o n  or  operating s t a t u s  of t h e  d i v e r s i o n .  

The new p r o c e d u r e s  r e q u i r e  check ing  the c la imed POD 
a g a i n s t  t h e  claimant's  map as  well as o t h e r  r e f e r e n c e s .  If the 
POD canno t  be s u b s t a n t i a t e d  o r  a p p e a r s  t o  be  i n  e r r o r ,  t h e  
c l a i m a n t  may be c o n t a c t e d  o r  a field i n v e s t i g a t i o n  conducted.  I n  
c e r t a i n  s i t u a t i o n s  where t h e  e n t i r e  r i g h t  i s  u n c l e a r ,  a 
q u e s t i o n n a i r e  may be s e n t  r e q u e s t i n g  i n f o r m a t i o n  r e g a r d i n g  the . 
r i g h t  i n c l u d i n g  i n f o r m a t i o n  on t h e  POD such  as i t s  c o n d i t i o n ,  
s i z e ,  and o p e x a t i n g  status.  

An e f f o r t  w i l l  be made t o  a s s u r e  t h a t  common PODVs used 
for more than one claim are i d e n t i f i e d  c o n s i s t e n t l y .  Unresolved 
issues r e g a r d i n g  discrepancies  i n  t h e  c l a imed  POD w i l l  be 
r e p o r t e d  t o  the Water Court. 

12. MEANS OF DIVERSION 

I n  t h e  past, t h e  means o f  d i v e r s i o n  was checked p r i m a r i l y  
t o  con£ i r m  that  t h e  claimed means of d i v e r s i o n  was correct ly  
deno ted  i n  the c e n t r a l i z e d  r e c o r d  system. The review was n o t  
e x t e n s i v e .  The c la imed means of d i v e r  sio 'n was generally a c c e p t e d  
as c la imed and u s u a l l y  no c l a i m a n t  c o n t a c t  was conducted.  
Minimal e f f o r t  was made t o  c o n s i s t e n t l y  i d e n t i f y  similar means of 
d i v e r s i o n .  

As a result, a wide r a n y e  of d e s c r i p t i o n s  were used t o  
d e s c r i b e  i d e n t i c a l  o r  v e r y  s imilar :  s y s t e m s  f o r  diverting water .  

The new r u l e s  c a l l  f o r  c h e c k i n g  t h e  claimed means of 
d i v e r s i o n  a g a i n s t  the claimant's map as  well as o t h e r  r e f e r e n c e s ,  
i n c l u d i n g  when neces sa ry ,  c l a i m a n t  c o n t a c t  o r  a f i e l d  
i n v e s t i g a t i o n .  An e f f o r t  w i l l  be made t h a t  s i m i l a r  t y p e s  of 
diversion means are i d e n t i f i e d  c o n s i s t e n t l y .  Unresolved issues 
r e g a r d i n g  d i s c r e p a n c i e s  i n  the claimed means of d i v e r s i o n  w i l l  be 
r e p o r t e d  t o  t h e  Water Court .  

RESERVOIRS 

R e s e r v o i r s  were v e r i f i e d  i n  t h e  p a s t  u s i n g  a e r i a l  
pho tog raphs  and USGS t o p o g r a p h i c  maps. ff t h e  r e s e r v o i r  was not 
v i s i b l e  an t h e  r e f e r e n c e  d a t a ,  i t  was g e n e r a l l y  a c c e p t e d . a s  
claimed. Unclaimed r e s e r v o i r s  t h a t  appeared t o  be assocrated 



w i t h  the right were  added t o  t h e  r i g h t  w i t n o u t  claimant contact. 
I n £  o rma t ion  was not gathered or' the s i z e ,  c o n d i t i o n ,  or other 
characteristics of t h e  r e s e r v o i r .  

This p r o c e d u r e  r e s u l t e d  i n  adding  r e s e r v o i r s  t o  a water 
r i g h t ,  whether  i t  was c la imed or unclaimed, wi thou t  r e g a r d  f o r  
i ts use, d a t e  of development ,  o r  o t h e r  d a t a  a b o u t  t h e  r e s e r v o i r .  

R e s e r v o i r s  w i l l  be reviewed more c l o s e l y  i n  t h e  future. 
Tf t h e  r e s e r v o i r  c a n n o t  be s u b s t a n t i a t e d  from t h e  d a t a  sources ,  
or i s  i d e n t i f i e d  but not c l a imed ,  t h e  c l a i m a n t  w i l l  be c o n t a c t e d  
and a f i e l d  i n v e s t i g a t i o n  may be conducted .  I f  t h o  c la imed 
volume i s  g r e a t e r  t h a n  1 5  a c r e - f e e t ,  a q u e s t i o n n a i r e  may 
be s e n t  r e q u e s t i n g  i n f o r m a t i o n  r e g a r z i n g  t h e  r e s e r v o i r .  
G e n e r a l l y ,  q u e s t i o n n a i r e s  will n o t  be sent for: r e s e r v o i r s  when 
the claimed volume i s  less t h a n  15 a c r e - f e e t .  Any r e s e r v o i r  
found  t o  be breached, washed o u t ,  i n  a s t a t e  of nonuse,  or to 
have o the r  a n o m a l i e s ,  w i l l  be r e p o r t e d  t o  the Water Cour t .  

14. TYPE OF IRRIGATION SYSTEM 

I n  t h e  past, the c la imed type of i r r i g a t i o n  system was 
g e n e r a l l y  accepted. Very l i t t l e  e f f o r t  was al lowed t o  de t e rmine  
the accu racy  of t h e  claim, whether  t h e  c la imed sys tem was t h e  
h i s t o r i c  system, or whether  t h e  h i s t o r i c  sys tem had been changed 
t o  t h e  p r e s e s n t  sys tem be ing  used.  If t h e  decree were i s s u e d  
u s i n g  t h e  past p r o c e d u r e s ,  t h e  type of i r r i g a t i o n  sys tem would 
n a t  be i d e n t i f i e d  i n  t h e  d e c r e e .  

The new r u l e s  d i c t a t e  a more c a r e f u l  s c r u t i n y  of t h e  type 
of i r r i g a t i o n  system i n  use p r e s e n t l y  and h i s t o r i c a l l y .  The 
accuracy of t h e '  c la imed f l o w  rate and volume may be de te rmined  by 
the  type of system.  S e v e r a l  d a t a  s o u r c e s  may be used t o  check 
t h e  c l a imed  type of system. The c l a i m a n t  may be c o n t a c t e d  f o r  a n  
e x p l a n a t i o n  if questions a r i s e .  The type of i r r i g a t i o n  system 
w i l l  be i d e n t i f i e d  i n  t h e  decree. 

15 .  PLACE O F  USE (IRRIGATION CLAIMS) 

In v e r i f y i n g  the c la imed i r r i g a t e d  acres i n  this basin, 

- t h e  c l a imed  p l a c e  of use (POU) had t o  appear 
i r r i g a b l e  from t h e  c la imed POD u s i n g  t h e  cla imed 
method of i r r i g a t i o n ;  and 

- ae r i a l  pho tog raphs  had t o  show e i t h e r  p r e s e n t  
i r r i g a t i o n  o r  a c r e a g e  with i n d i c a t i o n s  of pa s t  
i r r i g a t i o n ;  o r  

- t h e  Water Resources  Survey (WRS) m a t e r i a l s  had t o  
i n d i c a t e  i r r i g a t i o n .  



Minor POU d i s c r e p a n c i e s  i n  t h e  c l a i m a n t ' s  file were n o t  
r e s o l v e d  due  t o  l imited claimant contact al lowed unuer t h e  
p r e v i o u s  v e r i f i c a t i o r ,  p ~ o c e d u r e s .  Only large d i s c r e p e n c i e s  were 
handled by c l a i m a n t  contast. W i d e n c e  or' prolonged nonuse of a n  
i r r i g a t i o n  r i ~ h t  o r  d i s t i n c t  evidence of i n c r e m e n t a l  development 
was n o t  r e p o r t e d  t o  e i t h e r  t h e  Water Court or the p u b l i c .  The 
Water C o u r t  o r a l l y  instructed t h e  Department t o  ignore s u c h  
s i t u a t i o n s  - t h a t  i t  was up t o  o t h e r  c l a i m a n t ' s  i n  t h e  b a s i n  t o  
discover  and o b j e c t  t o  t h e s e  i s s u e s .  

Under t h e  new p r o c e d u r e s ,  a t  l e a s t  two outside d a t a  
sources a r e  t o  be used i n  examining t h e  c la imed POU. A d a t a  
s o u r c e  m u s t  show e v i d e n c e  of p r e s e n t  i r r i g a t i o n  f o r  t h e  
c l a imed  i r r i g a t e d  acres t o  be coun ted ,  If d i f f e r e n c e s  between 
t h e  c la imed POU and e i t h e r  d a t a  s o u r c e  e x i s t ,  t h e  c l a i m a n t  w i l l  
be contacted and a f i e l d  i n v e s t i g a t i o n  may be conducted.  

The Department  w i l l  a l s o  c o n t a c t  claimants when t h e i r  
i n t e n t  i s  u n c l e a r  or when o t h e r  POU df s c r e p a n c i e s  occu r .  When 
the review of t h e  c l a imed  POU shows e v i d e n c e  of nonuse, 
i n c r e m e n t a l  development ,  or othez: d i s c r e p a n c i e s ,  t h e s e  issues 
w i l l  be r e p o r t e d  t o  t h e  Water Cour t .  

Xn the past, no f i e l d  i n v e s t i g a t i o n s  were conducted  t o  
help r e s o l v e  POU problems. I n  t h e  future, f i e l d  i n v e s t i g a t i o n s  
may be conducted t o  g a t h e r  more f a c t s .  

I n  summary, t h e r e  a r e  numerous i r r i g a t i o n  claims that 
under  r e - examina t ion  would be " v e r i f i e d "  with a much higher 
d e g r e e  of accuracy due  p r i m a r i l y  t o  i n c r e a s e d  c l a i m a n t  c o n t r a c t ,  
i n c r e a s e d  f i e l d  i n v e s t i g a t i o n s  r and i n c r e a s e d  i d e n t i f i c a t i o n  of 
i s s u e s .  A w i d e r  range of d a t a  and issues would be r e p o r t e d  t o  
t h e  Water Cour to 

16. VOLUME (IRRIGATION CLAIMS) 

Under past p r o c e d u r e s ,  the Water Cour t  e s t a b l i s h e d  
maximum volume s t a n d a r d s  based  on t h e  method of i r r i g a t i o n  and 
t h e  climatic area. When t h e  claimed volume was g r e a t e r  khan the 
s t a n d a r d s ,  a remark was added t o  t h e  c l a i m  stating t h a t  the  Water 
Court would se t  a hearing t o  d e t e r m i n e  t h e  issue. Claims for 
less t h a n  t h e  s t a n d a r d  volume were g e n e r a l l y  a c c e p t e d  as 
c la imed.  volumea c o u l d  not be changed unless t h e  c l a i m a n t  
requested a n  amendment i n  w r i t i n g .  On claims exceed ing  the Water 
C o u r t  s t a n d a r d ,  no c l a i m a n t  c o n t a c t  was pursued  t o  de t e rmine  t h e  
a c t u a l  volume. 

I n  t h e  f u t u r e ,  a  volume will n o t  be decreed f o r  d i rect  
flow i r r i g a t i o n  c l a i m s ,  but t h r e e  o t h e r  g roups  of i r r i g a t i o n  
claims w i l l  be dec reed  volumes. 



- Wate~spreading systems will be decreed the =:aimed 
volume. T h e s e  sys tems w i l l  be compared to 
consumpt ive  u s e  g u i d e l i n e s  establisned i n  t h e  new 
r u l e s .  For volumes exceed ing  t h e  g u i d e l i n e s  a n  
a t t e m p t  w i l l  be made t o  i d e n t i f y  t h e  actual volume. 

- I r r i g a t i o n  sys t ems  u s i n g  stozed water from r e s e r v o i r s  
w i l l  be d e c r e e d  the claimed volume. When t h e  claimed 
volume e x c e e d s  1 5  a c r e - f e e t ,  d a t a  will be g a t h e r e d  
c o n c e r n i n g  t h e  r e s e r v o i r  Eor t h e  Water Court's 
analysis. 

- Direct f l ow  i r r i g a t i o n  claims p r e v i o u s l y  decreed by 
volume i n  d i s t r i c t  c o u r t  d e c r e e s  w i l l  be d e c r e e d  the 
claimed volume. A remark w i l l .  be added t o  t h e  d e c r e e  
citing t h e  fo rmer  decree. 

Unreso lved  issues r e g a r d i n g  d i s c r e p a n c i e s  i n  t h e  claimed 
volume w i l l  be r e p o r t e d  t o  the Water Cour t .  

The v e r i f i c a t i o n  i n  t h i s  basin was conduc ted  u s i n g  volume 
s t a n d a r d s  based  on  a 1 9 7 3  c l i m a t i c  area map f o r  Montana compiled 
by the USDA S o i l  C o n s e r v a t i o n  Service.  F u t u r e  claim examina t ion  
w i l l  u s e  an upda t ed  USDA climatic area map p u b l i s h e d  i n  1986. I n  
c e r t a i n  areas of t h e  b a s i n ,  t h e  c r o p  water use r e q u i r e m e n t s  a r e  
d i f f e r e n t  between t h e  two maps a s  t h e  c l i m a t i c  area d e s i g n a t i o n s  
have changed. 

17. FLW RATE (DOMESTIC CLAIMS) 

Under the p a s t  p r o c e d u r e s ,  t h e  Water C o u r t  established a 
f l ow  rate g u i d e l i n e  for d o m e s t i c  u s e  of  40 gpm. Claims were 
rev iewed against t h i s  g u i d e l i n e  as f o l l o w s .  

- Claimed f l o w  rates  less  t h a n  o r  e q u a l  t o  4 0  gpm were 
a c c e p t e d  a s  c l a imed .  

- Claimed f low rates o v e r  40 gpm were checked f o r  
s u p p o r t i n g  documen ta t i on  of t h e  actual flow r a t e ,  
i n c l u d i n g  c l a i m a n t  c o n t a c t .  If the flow rate was 
undocumentedr the f low r a t e  was r e d u c e a  t o  25 gpm 
w i t h o u t  notifying t h e  c l a i m a n t .  I f  t h e  flow rate wzs 
documented,  i t  was left as claimed. 

- If no f low  r a t e  was c la imed,  t h e  Depar tment  
a u t o m a t i c a l l y  a s s i g n e d  25 gpm w i t h o u t  n o t i f y i n g  t h e  
c l a i m a n t .  

- For  d o m e s t i c  claims with r e s e r v o i r s ,  a flow r a t e  
would n o t  be d e c r e e d .  No flow ra te  figure would 
appea r  i n  t h e  decree. 
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Under t h e  new procedures, domestic f iow rates less t han  
35 gprn will be decreed as c la imed.  The Department will c o n t a c t  
c l a i m a n t s  claiming a flow r a t e  greater t h a n  35 gpm or c l a i m i n g  
flow rates t h a t  appea r  t o  be insufficient t o  satisfy t h e  
purpose. C l a i m s  i n v o l v i n g  onstream reservoirs will not be 
decreed a flow r a t e .  For o f f  stream r e s e r v o i r  claims, the flow 
rate w i l l  be examined using a guideline de te rmined  by t h e  
c a p a c i t y  of t h e  d i v e r s i o n  and conveyance system.  

Claimed f low rates w i l l  not be changed u n l e s s  amended by 
the c l a i m a n t .  U n s u b s t a n t i a t e d  c l a i m e d  flow r a t e s  greater t h a n  35  
gpm w i l l  be r e p o r t e d  t o  t h e  Water Court .  

18. FLCW RATE (STOCKWATER CLAIMS) 

Under t h e  past p rocedures ,  t h e  Water C o u r t  e s t a b l i s h e d  a 
g u i d e l i n e  for s tockwa te r  u s e  of 40 gpm. Claims were reviewed 
a g a i n s t  t h i s  guideline as f o l l o w s .  

- Claimed f low rates less t h a n  or e q u a l  t o  40 gpm f o r  
wells, pumps, a s  g r a v i t y  flow p i p e l i n e s  were accepted 
as c la imed.  

- Claimed f low rates o v e r  40 gpm f o r  wells, pumps, or  
g r a v i t y  f l o w  p i p e l i n e s  were checked f o r  suppor  t i n 9  
documenta t ion  of t h e  a c t u a l  f low rate,  i n c l u d i n g  
c l a i m a n t  c o n t a c t .  If t h e  f low r a t e  was undocumented, 
i t  was reduced  t o  25 ypm w i t h o u t  n o t i f y i n g  t h e  
c l a i m a n t .  I f  t h e  f l a w  r a t e  was documented, i t  was 
l e f t  as c la imed.  

- ~f no f low r a t e  was c l a imed  f o r  w e l l s ,  pumps, o r  
gravity flow pipelines, t h e  Department  a u t o m a t i c a l l y  
a s s i g n e d  25 gpm w i t h o u t  n o t i f y i n g  t h e  c l a i m a n t ,  

- Claimed f low rates for s t o c k  drinking  d i r e c t  from 
surf ace water, i n c l u d i n g  r e s e r v o i r s ,  and for s p r i n g s  
were reduced  t o  zero. No flow r a t e  f i g u r e  would 
a p p e a r  i n  *he dec ree .  

Under the  new r u l e s ,  t h e  f low r a t e  g u i d e l i n e  for 
s t o c k w a t e r  claims u s i n g  wells, pumps, g r a v i t y - f l o w  p i p e l i n e s ,  o r  
springs is 35 gpm. All claims below 35 gpm w i l l  be dec reed  as 
c la imed.  The c l a i m a n t s  of c l a i m s  exceeding t h e  g u i d e l i n e  or 
c l a i m i n g  a v e r y  low flow r a t e  w i l l  be c o n t a c t e d  and r e q u e s t e d  t o  
s u b m i t  addi tiona-1 documentat ion.  Claims i n v o l v i n g  d i r e c t  surface 
water ~ t o c k  use and o n s t r e m  reservoirs w i l l  n o t  be dec reed  a 
f l o w  r a t e .  For o f f s t t e a m  r e s e r v o i r  c l a i m s ,  t h e  f low r a t e  w i l l  be 
examined u s i n g  a g u i d e l i n e  de te rmined  by t h e  c a p a c i t y  of t h e  
d i v e r s i o n  and conveyance system. 



T h e  Department w i i l  no l o n g e ~  reduce or increase cLaime2 
f l o w  rates without an amendrnen~ submitted by t h e  c la imant .  
U n s u b s t a n t i a t e d  claimed flow rates above t h e  35 gpm guideline 
w i l l  be r e p o r t e d  t o  t h e  Watez Cour t .  

19. VOLUME (STOCK CLAIMS) 

I n  B a s i n  40C, volumes on stock c l a i m s  were not reviewed 
and were n o t  t o  be d e c r e e d  a n  acre-foot volume f i g u r e .  I n s t e a d ,  
a l l  s t o c k w a t e r  c l a i m s  would receive t w o  remarks g e n e r a l l y  
d e f i n i n g  t h e  volume f o r  stock a t  3 0  g a l l o n s  pe r  day per animal 
u n i t .  

I n  t h e  f u t u r e ,  a volume w i l l  n o t  be dec reed  f o r  d i r e c t  
surface w a t e r  stock u s e  i n c l u d i n g  headga te -d i t ch  d i v e r s i o n s  b u t  a 
remark w i l l  appear on t h e  decree a b s t r a c t  l i m i t i n g  t h e  volume t o  
30 g a l l o n s  per day p e r  an ima l  u n i t .  Two groups of s tockwa te r  
claims w i l l  be dec reed  volumes.  

- Wells, s p r i n g s ,  pumped d i v e r s i o n s ,  and g r a v i t y  flow 
p i p e l i n e s  w i l l  be dec reed  t h e  c la imed volume. These 
systems w i l l  be compared t o  a g u i d e l i n e  of 1.5 
a c r e - f e e t  per stock t a n k  o r  p o i n t  of u s e .  

- Stockwater  claims i n v o l v i n g  r e s e r v o i r s  w i l l  be 
d e c r e e d  t h e  c la imed volume. When t h e  c l a i m e d  volume 
exceeds  1 5  acre-feet, d a t a  w i l l  be g a t h e r e d  
concez n ing  t h e  r e s e r v o i r  f o r  t h e  Water Court ' s 
a n a l y s i s .  

Unreso lved  i s s u e s  r e g a r d i n g  d i s c r e p a n c i e s  i n  t h e  c la imed 
volume w i l l  b e  r e p o r t e d  t o  the Water Court .  

20, PURPOSES (OTEER USE CLAIMS) 

Under t h e  p r e v i o u s  p rocedures ,  t h e  Water C o u r t  de te rmined  
"no right" on c e r t a i n  c l a imed  pu rposes ,  e.g., e r o s i o n  c o n t r o l  
claims, and r e c r e a t i o n ,  f i s h  & w i l d l i f e  and w i l d l i f e  c l a i m s  with 
no d i v e r s i o n ,  impoundment, or wi thdrawal .  This was done w i t h o u t  
p r i o r  n o t i f i c a t i o n  or d i s c u s s i o n  w i t h  the c l a iman t .  

When more t h a n  one pu rpose  was i n d i c a t e d  on the c l a i m  
form, t h e  Water C o u r t  v e r i f i c a t i o n  manual prov ided  i n s t r u c t i o n s  
for s u b o r d i n a t i n g  uses as i n c i d e n t a l ,  or p r o c e d u r e s  for 
generating i m p l i e d  c l ~ i m s .  The claimant was n o t  consulted.  

I n  t h e  f u t u r e ,  claims f o r  p u r p o s e s  p r e v i o u s l y  l a b e l e d  "no 
ziyhtn would be dec reed  as  cla imed w i t h  a  remark r e p o r t i n g  t h e  
legal i s s u e  t o  the Water Court. Cla iman t s  w i l l  be c o n t a c t e d  t o  
resolve m u l t i p l e  c la imed uses on one form. G r e a t e r  e f f o r t  will 
be expended t o  c o n s i s t e n t l y  identify s i m i l a r  c la imed purposes. 



F rom-DNRi WRD 

Unresolved issues regarding d i s c r e p a n c i e s  i n  t h ~  claimed puzpose 
w i l l  be r e p o r t e d  t o  t h e  Watez Couzt. 

Under t h e  past p r o c e d u r e s ,  with a few e x c e p t i o n s ,  flow 
r a t e s  were decreed as claimed w i t h o u t  review by t h e  Department. 
The e x c e p t i o n s  were 

- when no f l o w  rate was c l a imed  foz s purpose  that 
would be d e c r e e d  a  f l ow r a t e ,  t h e  Water Cour t  was 
c o n t a c t e d ;  

- when e v i d e n c e  i n  t h e  claim cast doubt  on t h e  claimed 
flow r a t e ,  t h e  Water C o u r t  was c o n t a c t e d ;  

- mining,  power g e n e r a t i o n ,  and fish raceways  cla imed 
f low r a t e s  more than 100  miners i n c h e s  were compared 
w i t h  t h e  average a n n u a l  f l o w  of t h e  c l a imed  source. 
If t h e  c l a imed  f low s a t e  was g r e a t e r  than t h e  average 
a n n u a l  f l W r  it would be reduced  t o  t h e  average  flow 
ra te  ( r e g a r d l e s s  of t h e  p e r i o d  of d i v e r s i o n ,  system 
c a p a c i t y  , or peak d i s c h a r g e )  w i t h  no c l a i m a n t  
c o n t a c t ;  and 

- flow r a t e s  were n o t  t o  be d e c r e e d  f o r  r e c r e a t i o n ,  
fish s w i l d l i f e ,  w i l d l i f e ,  and n a v i g a t i o n  e x c e p t i n g  
"Murphy Rightsn and c e r t a i n  r e c r e a t i o n  uses involving 
a d i v e r s i o n *  

The new rules  r e q u i r e  an examina t ion  of t h e  c la imed f low 
r a t e s .  The c l a imed  f low rates, which w i l l  be d e c r e e d ,  w i l l  be 
compare? t o  wha t  is customary and r e a s o n a b l e  f o r  t h e  specific 
purpose .  Claims i n v o l v i n g  ons t r eam r e s e r v o i r s  w i l l  n o t  be 
d e c r e e d  a flow rate.  For of  fstream r e s e r v o i r  claims, t h e  flow 
r a t e  w i l l  be examined u s i n g  a g u i d e l i n e  de te rmined  by t h e  
c a p a c i t y  of the d i v e r s i o n  and conveyance system. The c l a i m a n t  
may be c o n t a c t e d  i f  t h e  c la imed f low rate d i f f e r s  from the 
. i d e n t i . f  i e d  g u i d e l i n e  f o r  the purpose c l a imed-  

There  will be no flow rate examination for r e c r e a t i o n ,  
f i s h  & w i l d l i f e ,  w i l d l i f e ,  or n a v i g a t i o n  pu rposes  except when a 
pumped d i v e r s i o n ,  headgate,  or  g t a v i t y  f low p i p e l i n e  i s  
invo lved .  The fact of no examina t ion  f o r  these purposes w i l l  be 
r e p o r t e d  t o  t h e  Water Cour t .  

Unresolved i s s u e s  r e g a r d i n g  d i s c r e p a n c i e s  i n  t h e  claimed 
flow rate  w i l l .  be r e p o r t e d  t o  t h e  Water Cour t .  

22 VOLUMES (OTBER USE CLAIMS) 

During the past v e r i f i c a t i o n ,  volumes were n o t  c r i t i c a l l y  
r ev i ewed ,  b u t  were a c c e p t e d  as  c la imed.  Mo c l a i m a n t  c o n t a c t  was 
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conducted  c o n c e r n i n 2  volumes. Water Court standards woul6 have 
been appl ied a u t o r n a t i c z l l y  when t h e  volumes were decreed. 

- CL aimed volumes f o r  agr icul t u r  a1 spray ing y r  eatez 
than 5 AFiyr  would be reduced  t o  5 AF/yz .  

- Claimed volumes f o r  i n d u s t r i a l ,  commercial ,  and 
mining uses would be l i m i t e d  t o  the amount t h e  flow 
r a t e  c o u l d  d e l i v e r  f o r  twe lve  hours a day for the 
c la imed p e r i o d  of use.  Claimed volumes exceed ing  t h e  
standard would be reduced, u n l e s s  documentation 
s u b s t a n t i a t e d  a g r e a t e r  volume. 

- Volumes were no t  t o  be decreed f o r  r e c r e a t i o n ,  f i s h  & 
w i l d l i f e ,  w i l d l i f e ,  and n a v i g a t i o n  claims excepting 
*Murphy Rights" and certain r e c r e a t i o n  u s e s  i n v o l v i n g  
a d i v e r s i o n .  For these r i g h t s  n o t  to be decreed a 
volume, a remark would appear i n  t h e  decree defining 
them as  nonconsumptive uses of water. 

Under the new rules, volumes w i l l  be d e c r e e d  as claimed,  
The c l a imed  volume will be examined and compared t o  w h a t  i s  
cus tomary  and r e a s o n a b l e  fo r  the s p e c i f i c  purpose .  The c l a i m a n t  
w i l l  be c o n t a c t e d  if t h e  c l a imed  volume d i f f e r s  from the 
i d e n t i f i e d  g u i d e l i n e .  

- There w i l l  be no volume examina t ion  f o r  r e c r e a t i o n ,  
fish & w i l d l i f e ,  w i l d l i f e ,  or n a v i g a t i o n  p u r p o s e s  as  
no g u i d e l i n e s  have  been i d e n t i f i e d  i n  t h e  Montana 
Supreme C o u r t  Claim Examinat ion Rules. The fac t  of 
n o  examina t ion  f o r  these purposes  w i l l  be reported t o  
t h e  Water Cour t. 

- Other use claims i n v o l v i n g  r e s e r v o i r s  w i l l  be d e c r e e d  
t h e  c l a i m e d  volume. When t h e  c l a imed  volume exceeds  
15 ac re - f ee t ,  d a t a  w i l l  be gathered c o n c e r n i n g  the 
reservoir f o r  t h e  Wate~: C o u r t P s  a n a l y s i s ,  

- There  w i l l  be no use of t h e  nonconsumptive use remark 
to d e f i n e  c l a imed  p u r p o s e s  a s  nonconsumptive uses of 
watex. 

Unresolved i s s u e s  r e g a r d i n g  d i s c r e p a n c i e s  i n  t h e  claimed 
volume w i l l  be r e p o r t e d  t o  the Water Cour t .  



N. ESTIMRTED TIME FOR RE-EYLAMPNA,TIOK 

The estimated time required t o  fully re-examine the 
M u s s e l a h e l l  R i v e r  d r a i n a g e  below Roundup, Basin 40Cl  u t i l i x  ing 
two f u l l - t i m e  D e p a r t m e n t  pe r sonne l  is i . 5  years. To the extent 
that Department p e r s o n n e l  are  used  t o  re-exarnine c l a i m s ,  those 
personnel w i l l  not be ava i l ab le  f o r  i n i t i a l  examine t ion .  

The formula used t o  estimate time required t o  re-examine 
claims is: 

ST c l a i m s  + I R  c l a i m s  + DM c l a i m s  + OT claims 
Years = 8 c l a ims /day  2 c la ims/day  6 c la ims/day  2 .5 claims/day 

- * - - - _ - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  ----------------------------------------------------------- 
250 workina d a y s  

year 

S i x  r e f e r e n c e s  were used to e s t i m a t e  t h e  time frame t o  
re-examine this b a s i n .  

1. A l e t t e r  dated August 181 1 9 8 7  addressed t o  the 
Water C o u r t  from Gary F r i t z ,  A d m i n i s t r a t o r ,  Water 
Resources  Div i s ion ,  DNRC. 

2, A r ev iew of the monthly p r o g r e s s  r e p o r t s  for  the 
Lewistown Water Rights F i e l d  O f f  ice A d j u d i c a t i o n  
staff. 

3. A d i s c u s s i o n  w i t h  t h e  Records S e c t i o n  S u p e r v i s o r ,  
Wates R i g h t s  Bureau,  DNRC, conce rn ing  t h e  time 
needed to process the re-examined claims. 

4. A rev iew of   as in' 40C claims. 

5. A review of the  new Supreme Court r u l e s .  

6, The time t a k e n  f o r  the  o r i g i n a l  v e r i f i c a t i o n  of 
B a s i n  40C with a f u l l  s t a f f  of three pe r sons  as 
compared to the time needed f o r  re-examination w i t h  
a s t a f f  of two persons. 

The time r e q u i r e d  t o  comple te  re -examinat ion  i s  only  an 
e s t i m a t e ,  s i n c e  extensive r e-examination has n o t  t a k e n  place 
p r e v i o u s l y ,  and because no r e-examination with t h e  new Supreme 
C o u r t  rules has been done. This estimate does  n o t  accbunt  f o r  
o t h e r  duties and a c t i v i t i e s  r e q u i r e d  of t h e  Department 
Adjudication Program s t a f f ,  s u c h ,  as public a s s i s t a n c e ,  Wet,er 
Cour t  a s s i s t a n c e  i n v o l v i n g  pos t -dec ree  a c t i v i t i e s ,  water  r i y h t  
transfers p r o c e s s i n g ,  and new a p p r o p r i a t i o n s  program a s s i s t a n c e .  
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Total Claims* 

N t a n b e r  ot of Right 
!!3q~ of Q a i m  CL aims F i l e d  U s e  &creed Other 

Irrigation 
Domestic 
Stock 
Other Uses 
Canmercial 
Fish and Wildlife 
Industr id 
Lawn and Garden 
Municipal 
Oil W e l l  Flooding 
Fecreatian 
Wildlife 
Flood Control 

mtdL 

L a b  Claims 

Forty-three (43) aaims have been s W t t e d  after the 500 p.m., April 
30, 1982 f i l ing  deadline. One (1) of these claims is an implied 
claim, kased on a late claim. 

Implied Claims 

Six (6) implied claims have been generated in this basin. 

F i l i n q  Fee Not Reae-ived 

Filing fees have not teen received for five (5) claims. None of these 
claims are inplied claims. P;U other claims in .this basin were 
accrmpanied by the proper fee. 

Interbasin Transfers 

There w e r e  thirty-one (31) inkerbasin transfer claims in Basin 40C. 
AU of these claims took water frcan either Basin 40A or 40C and used 
it in Basins MA, 40C, or 40EJ. 

Tkrminated Claims 

There were twenty-f ive (25) c la im terminated by the Department: during 
the filing perid which have not been examimd. %ere are ten (10) 
additional claims that have been texminated by claimants. 

*Includes late claims and irqilied claims. 
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IN TRE WATER COURTS OF THE STATE O_F' KOppTANP.. . . . . . . . . . . . . . . . . . . . .  

IN RE: RESUMING ISSUANCE OF BASIN DECREES 
AND ALLOWING MOTIONS FOR RE-EXAMINP.TION 

O R D E R  

I t  is t h i s  Court's intent to proceed fully w i t h  the 

adjudication of pre-July 1, 1273 existing water r i g h t s  es the 

Leg i s l a tu re  has authorized and d i r e c t e d .  . . 

As part of t h e  ongoing adjudication, it is now 
.a 

necessary for the Departnent of ~ a t i r 2 l  Resources & Conservation 
n .- - . .. . 'to resume the claim examination a c t i v i t i e s  performed under 

. . 
Sect ion 85-2-243 MCA. Since J u l y  1 5  ,' 1987,  t h i s  claim 

. - - .. .- .. . - .. 
examination -process has beenegoyerned by t h e  water Righ t  C l a i m  

Examination Rules , . . i ssued by t h e  Montana Supreme Court  on Ju ly  7, 

. . 
The i s s u e  remzins, however,'-of the course t o  be 

followed in t h o s e  bas ins  already exzinined by t h e  begsrtnent under 

t h e  previous examinat ion procedures , 'but  nc t  y e t - i s s u e d  as t h e  

appropriate '  te~porary p r e l i m i n a r y  o r  p r e l i m i n a r y  decree. The - 
question i s  whether t h e r e  i s  a need for these basins to be 

r:e-examined, either.partially o r  w h o l l y ,  under  t h e  new Water 

~ i ~ h t '  claim Examination Rules, 

The d e t e r m i n a t i o n  of whether any re-examination is 

necessary t o  a proper a d j u d i c a t i o n  w i l l  be made by t h i s  Court, 

subject  t o  review by t h e  Montanz Supreme Court, A s  the Supreme 

C o u r t  has r e c e n t l y  stated; 
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"It has been suggested t o  u s  by counsel for 
the Washington Water Power Company and f o r  t h e  
Montana Power Company, that t h e  ver i f i ca= ion  
process t h a t  has been used heretofore is 
inadequate to i n s u r e  accuracy in t h e  weter 
rights decrees and fairness t o  a l l  claimants, 
These parties suggest t h a t  t h e  new 
ve r i f i ca t ion  ru les  should be applied equally 

-. - - -- .. t o  all water r i g h t s  clzims, including t h o s e  
-water-rights claims which have been the 
subject of temporary preliminary decrees 
heretofore entered by t h e  water courts. 

A s  we have interpreted (Section) 85-2-243,  
MCA, and do now i n t e r p r e t  it, t h e  DNRC i s  
required t o  'conduct f i e l d  inves t iga t ion  of 

. - . . -_ .  - -._...A_.-_ . . claims t h a t  t h e  water judge i n  consultation 
. .  . - with tha Department determines warrant 

. . .. . 
.$ nvestigation;.. . . I  It is clearly the 

. . . ..- 
. . - - .  . - -  - . statutory i n t e n t ,  that as t o  past v e r i f i e d  

.. cleims or t h o s e  t o  be ve r i f i ed  under the-rules - : - . . . .- -. - .. .I I . -. - -. . - 
. . 

. ' now promulgated;'DNRC may consul t  with the 
. . . . . . - .: water iudue about such v e r i f i c a t i o n  but t h e  - . . . . . . . .. . - .  - .  . . . . : final determination is  t o  be made by the water . . . . --'------:.-.----.-"--fudge. -The r o l e  of DNRC i s  consultatory . . - . - . . - . . . _ - 

. -  - .  . 
- .  . only. ' The DNRC, undey (Sec t ion)  85-2-243,'. 

. . 
. .  . . ,. . ' MCA, is  ' subject  to the  d i rec t ion  of t h e  water 

. . .- a - .  - -  -.. - . . --'judge1 i n  all matters per taining t o  t h e  ' . 
. .- - - .  . ---- :. - - a d j u d i c a t i o n  of existing water rights." 

.. . .- , 
. ,  . - >- .-. . . - -  ____ .  . .._. _ _ _  _ . .  .-.Order Adopting Water R i q h t  C l a i m  Examination, 

Rules, pege 2 ,  . (July 7 ,  1987) (Emphasis - 
supplied) . 

-.  - .. - _ _ I .  

- , - The -Department has r e c e n t l y  informed this &urt thet 
. . 

l e g i s l a t i v e  ' r e d i c t i o n s  ' in opeecting budget  wili ira&tically 

, reduce the l e v e l  of field of2,ice claim examinat ion serv ices  and 

- -  - -. . personn.el, apparently by as  much as two-thirds. Under these . 

c o n d i t i o n s  It is l o g i c a l  that any subs tan t i a l  re-examination of 

. claims will impact t h e  examination of new basins .  

on the bas is  of information provided by the DNRC, the re  

are cu r ren t ly  f i v e  basins i n  which the claim examinat ion process' 

under the previous  "verification manualn has  been fully completed 

but no decree has .yet been i s s u e d .  Those basins ar,e: 

-2-  



1. Basin Q O K  - Whitewater Creek 
2 .  B a s h  43k - S h i e l d s  River 
3 .  B a s i n  40C - Musselshell  Eiver below ~ o u n d u p  
4 .  B a s i n  41G - Jefferson River 
5.    as in 41C - Ruby River 

' These b a s i n s  are essentially ready t c  be i s s u e d  as the 

appropriate temporary pre l iminary  o r  preliminary decree, Any 

I dec i s ion  to re-examine these basins now, considering the DNRC's 

I l i m i t e d  examination resources, should  be made only where the re  is 

I . . a clear necessity for such re -examina t ion .  

. . . 30 assist this C o u r t  i n  de termining the.need f o r  
. . - ...- . . . . , - .  . . . - 

re-examination, it is hereby, 

- . ORDERED, that the DNRC may, w i th in  30 days from the 

-. , -.. . . .date-of  this Order,, prepare . -and . f i l e  wi th  the Water Court, a 
w 

, *. 
.Motion f o r  Order t o  Re-Examinen i n  zny of t h e  f i v e  bas ins  , 

addressed by t h i s  .Order. such motion s h a l l  be filed i n  

. . accordance w i t h  the Montana Rules of C i v i l  ProceZure and R u l e  - . 

1-11 of the Water Right C l a i m  Examinztion Rules, i ssued by t h e  

Montana Supreme Court, J u l y  7, 1987. 

--.-. - - . . -;I.:- FURTHER ORDERED, that any such ~ o t i o n  t o  Re-Examine 

sha l l  include: 
1. A precise and  detailed explanat ion of any al leged 

deficiencies i n  t h e  previous  DNRC examina t ion  of claims 
. . -  . .  under t h e  o l d  "verification mznual." 

* 2 .  A prec ise  and d e t a i l e d  e x p l a n a t i o n  of how such 
zlleged deficiencies would be addressed and corrected by 
re-examination under t h e  new water R i g h t  C l a i m  Examination 
R u l e s .  

3. A r e a s o n a b l e ,  good-fa i th  estimate of how long  any 
such re-examinat ion  would t a k e ,  and haw many, full-time 
field office p e r s o n n e l  would be committed t o  t h e  5 

ze-examination e f fo r t s ,  
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4. A precise statement d e t a i l i n g  how any such 
re-examination efforts would affect the examination of new 
cf zims. 

FURTHER ORDERED, t h a t  if no Motion to ~e-examine is 

f i l e d  i n  a p s r t i c u l a r  basin within the 30 day time frame, t h e  

Water Court will conclude that the DNRC couid find no need t o  

re-examine that basin. 

FURTHER ORDERED, that the DNRC s h a l l  no t  take act ion to 

re-examine any claims in any basin without the express 

authorization and approval of this C o u r t .  
.? 

DATED t h i s  day of ~ i ~ o s t ,  1987. 1 .. 

. . . . . . . .  - . *.- - . .- . . . . . .  . .- 
. . . .  ..L .- . -. . . W. W. Lessley 
. . .  . -.-.-.L7 .-:.- .. .......... . . . . .  Lhief Water Judge . . 

. . .  
c- 



IN THE WATER COUFtTS O U H E  

IN THE MATTER OF THE ADJUDICATION 
OF THE EXISTING RIGBTS TO THE USE 
OF ALL THE WATER, BOTB SURFACE AND 

.::UNDERGROUND, WITHIN ALL WATER BASINS 
IN THE STATE OF MONTANA. 

STATE : OF MONTANA 

O R D E R  

On t h e  b a s i s '  of information supplied by t h e  Department of 

Natural Resources and ~onservation, (~epar tment ) ,  it appears 

t h a t  claim examination under the "verification manualn 
c: 

procedures has been fully completed ' in  the following f i v e  

bas i n s  : 

 asi in 4 0 ~  - whitewater Creek 
Basin 434 - shields River 
Basin 40C -3usse l she l l  River Below Roundup 
Basin 41G - Jefferson River 
Basin 41C - Ruby River 

Before these baslns  are issued as temporary preliminary o r  

preliminary decrees, the n e c e s s i t y  of re-exemining these basins 

under t h e  Water Right C l a i m  Examination Rules shall be 

c o n s i d e r e d .  

To assist the Water Court i n  determining such necessity, 

and under t h e  authority of Sec. 85-2-243, MCA, i t  is HEREBY 

ORDERED that t h e  Department s h a l l ,  within 30 days from the 

date of this Order, submit t o  the  Water Court, a statement 

deta i l ing  any substantial differences between the claim 

examination procedures set forth i n  the  ate^ Right Claim 
Examinat ion Rules and t h o s e  conducted  in t h e  f ive  bas ins  

pursuant to the "ver i f i ca t ion  



FURTHER ORDERED that the  Department shall, for each b a s h  

3isteb in t h i s  Order, provide a good-fai th estimate of t h e  t i m e  

which would be required to fully examine each basin under t h e  

procedures s e t  f o r t h  .. . i n  t h e  Water R i g h t  C l a i m  Examination Rules.-. 
. .  . " ."" ..I -. .- 

DATED thi6' 17 day of August, 1987. 

Chief water- j u d g e  

cc: Honorable Justice John Sheehy 
r 




