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The examination of water rights in Montana’s statewide adjudication is controlled
by the Montana Supreme Court Water Right Claim Examination Rules (Supreme Court
Rules). An “examination manual” sets out the procedures to implement the Supreme
Court Rules. The DNRC Water Resources Specialist in the Regional Offices then
examines each claim in accordance with the examination manual. Supreme Court “issue
remarks” are added to water right claims to point out issues of fact or law (or to clarify a
specific element of a claim).

The process is as follows (proposed additions to the present process are highlight
in italics):

Claims are examined a basin at a time, and within the basin, by ownership.
Claimant Notification and Meeting # 1

Once all of a water right owner’s water right claims are examined, if any one of
the water right claims in the group requires contact, the claimant is notified by the
DNRC. ’

The notification will include a statement that all Supreme Court issue remarks
raised as a result of the claims examination process will be resolved through:

) a voluntary amendment by the claimant resolving the issue remark
prior to going before the Water Court;

2) an adversary objection proceeding before the Water Court; or

3) an “on-motion” proceeding before the Water Court.

A meeting between the water right claimant and the DNRC is scheduled to
discuss the claims.

In a Meeting with the claimant:

1. DNRC explains the examination process and the Water Court process, and
how the Water Court will address unresolved factual issues.




The claimant is responsible for amending the claim or providing
additional evidence to support the claim sufficient to resolve the
issue remark. (Claimant must bring forward the same information
that would have been required to not have the remark put on in the

first place.)

2. Atto factual issues, DNRC presents its examination findings and supporting
documents to the claimant, .and attempts to work with the claimant to resolve
Supreme Court issue remarks and clarify elements of the claims.

3. DNRC informs Claimant that any unresolved Supreme Court issue remarks
remain on the water right abstract until resolved through objection by other
parties or by “on motion” proceedings before the Water Court.

Potential Meeting #2 - Additional Claimant Contact regarding decree
exceeded remarks and ownership remarks

Prior decreed rights are indexed, and claims based on these old decrees are A
matched and logged in. Decree exceeded situations can occur if the total claims based on
a specific prior decreed right exceed the amount of water originally decreed for that right.

Overlapping ownership occurs when the claimed place of use by one entity
overlaps onto the claimed place of use of another entity.

Once all claims in a basin are examined, the DNRC Water Resources Specialist
looks for decree exceeded issues and overlapping ownership issues. Contact is made
with a claimant again in an attempt to resolve these types of issues. If the claimant
declines to meet with DNRC to resolve claims examination or factual issues, or if the
claimant is unable or unwilling to provide documentation in support of the original claim,
the Supreme Court decree exceeded and ownership remarks remain on the decree

abstracts.

Next step: DNRC informs Claimant that any unresolved Supreme Court issue
remarks remain on the water right abstract until resolved through objection by other
parties or by “on motion” proceedings before the Water Court.

Completion of Examination

Once all response timeframes have been met the basin is considered fully
examined. The main office then runs a set of indexes to complete an error check of the
entire basin. These checks look for consistency in remarks, source names, ditch names
and location, points of diversion to the nearest 1/41/41/4, priority dates, reserved rights,
late claims, multiple uses, reservoirs, owners, flow rates, volumes, springs, subdivisions,
etc. Corrections are then made if necessary and a Summary Report (basically a draft
decree) is sent to the Water Court.

After minor corrections, if needed, the Water Court issues the decree.



Water Court Resolution of Supreme Court Issue Remarks Not Addressed Through
Claim Examination Process or Through Objection

1y

2)

3)

Pre-hearing Procedures

The Water Court will call in on its own motion all claims containing Supreme
Court “issue remarks” that have not been resolved through objections. The
objection list would read “On Motion of the Water Court.”

A “pre-hearing conference” or “status conference” is set up for claims with
“issue remarks” before a Water Master who will ultimately not hear the case at
trial. The claimant and the DNRC claims examiner are both present. The Water
Master asks the DNRC examiner to briefly discuss the basis of the Supreme Court
issue remarks. The claimant is then asked to briefly discuss the claim as filed and
respond to the Supreme Court issue remarks. The Water Master would ask that
the claimant and the DNRC examiner continue to meet, if necessary, to further
discuss the claim and the Supreme Court issue remarks and report back by a
certain date as to whether the Supreme Court issue remarks can be resolved.

The Water Master would review and approve any amendments the claimant
makes in regard to resolving the Supreme Court issue remarks, or would set the
case for hearing in front of another Water Master if resolution is not possible.

Hearing Procedures

1) A new impartial Water Master is called in to hear the “on motion” case.

2)

3)

4)

A pretrial hearing would be held to set the hearing date, explain the process to
claimants and answer any procedural questions so claimants are not intimidated

by the process.

At the hearing, the DNRC examiner testifies as to the basis of the Supreme Court
issue remark. The examiner can be asked questions by the claimant and the
Water Master. The claimant then testifies regarding their claim and responds to
the questions raised by the Supreme Court issue remark, and can be questioned by
the Water Master.

The Water Master issues a Master’s Report recommending to the Chief Water
Judge how the claim should be decreed.



