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December 14, 1993 

11 Dear Larry: 

I 

I Thank you for your October 13, 1993, letter inqu'iag into DNRC's policy in prncessiag 
permit applications under the Upper I)/lissouri River Basin Closure (RB395). Your concern focused 
on ground water permits for consumptive u>e in the Gallatin Valley. You appsrently objeczd to 

, permit AppEcatian No. 83286-4l.X by Frederick and Betsy Fehsenfeld for a ground water -11 for 
1 .irrigation o f  29 acres. 
i 

Lany Peterman, Administrator 
Fisheries Division 
Department of Fiih, Wild= and Parks 
1420 East S'rwth Avenue 
P.O. Box 20071 
Helena, MT 59620-0701 

The FehsenfeTd permit application was received on Waber 13, 1992. The Cpper Missouri 
Closure was effective on Awl 16, 1993. The legislation applies to  all' permit applications received 
by DNRC &r the dective date. As such the F e h d e l d  permit was not subject to the c1mu-e  

that apply to the Upper Missouri River Basin 
defined as "water that is beneath the land  dace or 
or other body af surface water and that is not 
water." The key words in the ground water definition 

surface water." " I m ~ r e d l v '  siraplv means 
without the intervention af another object or cause.- 

1 appropriation of water by meam of a weIl or iniiitration 
gallery placed horizontoIly beneath the stream bed or vercially adiacent to  the stream be4 where I surface water  edsts. In rueh an?nstnnce. appropriation w o t  i n d i e  s d f e  asp inia the 

I 
r,ppropnnrion systcrn. This ground water interpretation is SFsistent for G f i v e  current DNRC 
surface water rule closlrres in highly appropriated basins. 

UnHke the Upper Clark Fork River Basin Closure, the Upper blissouri River Basin a o s m  - 
does n&require the submission of a re= prepared by a professiond enginer or hydrologist .' 
veri&ng the relationship between surface and ground water. In the Upper Missouri River Basin 
Closure area the DNRC requires information from the pennit applicant as t o  whether the 
appIicant's propased well uses pound water that is directly or immediately connected to d a c e  

If the Departriient 'determines that it has jurisdi&on over the application and provides 
public &ice of the'2pplication, objectors have the opportunity to' address wheiher the application 

C 
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meeta tbe c n ~  for issuance and may a@ que$&n the Department's determination regarding - 
. conae&n ta &ace water. ' ' ' ' ' - -k+ 

Consistent with our interpretation bf the d&nition of ground water in other closed basins, 
we do not feel the gruund water defmitian for the Upper Missouri Basin Closure includes those 
appropriations such as the Fehsenfeld proposed well that is one-third to 'one-half mile &om the 
Gallatin River- Lany, the ststutoly requh&ent seems quite ~ w ;  t h a t w E o u n d  * 
water applications will be covered. by the domire, You may want t o  seek an amendment to  the 
sta&te if you feel instream values me being iingiacted by ground water use, 

I hope this letter clarifies our interpretation of ground water appropriations in the upper 
Missouri River Basin Closure area., If not  or if I can be of firrf;her assisihnce, feel kee t o  contact 
me. , , 

~ a G r -  ' ~ e ~ c e s  Division 

3 Gl?/pb 

bopy: Bozeman Regional Ofiice 
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' 1 ,  

i 

M E M O R A N D U M  

TO: Scott Compton, Manager r' Bozernan Water Resources Regional Office 
B 3 b o n .  Manager 

b v r e  % GIasgow Water Resources Regional Offic~s 
T.J. Reynolds, Manager 
Helena Water Resources Regional Office 

=gij%S~~- 'zer. 
Lewistown Water Resou~<s Regional Office 

Rmdd J. Guse, Supervisor 
New Appropriations Program 

. . 

DATE: v January 6,1994 

' SUBJECT: DNRC's Policy Concerning Consumptive Groundwater Permit Appiications in the Upper Missouri 
River Bash Closure Area 

Attached is a copy of a letter dated December 14, 1993, from Gary Fritz to Larry Peterman of FW&P. Please read it 
careful y, 

This letter sets forth our interpretation of the Upper Missouri River Basin Closure, that speaficaIly concerns 
consumptive groundwater pennit applications. 

&be get an application for groundwater for a'consurnptive use (except for domestic, municipal, 'or &ck uses) where 
we de*, by using reasonable information availableaus, that it is "immediately w directly" connected to surface 

8 water, we cannot it under the dosure, because i t  would be considered surface watq. 
-E:T - - 

@you m2t determine from information available, that the source by definition is surface or groundwater, you 
should request the applicant to provide additioid information to prove that it is groundwater. Lack of sufficient 
informatian to shdw the saurce is groundwater would require us under the closure to reject the application. You 
could also request assistance from bivision hydrogeologi& in reviewing available information h'&ch case. 

If available ikformation canvinces you that the source is groundwater you can process i t  As you would expect, the 
types of wells that we're concerned about here would be located fairly close to a surface source. Each'apphtion in 
this category must be reviewed and assessed on its own facbal information before we can decide ;7"wecari2ccept the 
application for processing or not. - 

If you have specific questions or mnierns related 'to this topic, please call. 

NOTE: All managers sent this memo with attachment needs to make sure that all your staff, who may be processing - 
,this type of pennit application has an opportunity to read this memo and attachment; and retain a copy for 
future reference. Be aware that this'same memo and attached letter would apply the same manner to the 
Teton River aosure (SectionsL85-2-329 and 85-2-330, MCA), the Jefferson/Madison River Closure (Section 85-2- 
340 and 85-2-34, MCA), as well as h e  Upper Missouri River Basin Uosura found in Section 85-2-92 and 85- 
2-343; MCA. You should also refer to my memos of April implemented the three 
legislative . . river basin closures. 

RG/pb LC.  

\--='. 
ktachment (1) 
Copies to: Larry Holman 
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Vivian Lighthiter 




