
ENVIRONMENTAL QUALITY 
COUNCIL. 2003-2004 

, . . . -. . ,, , 
, , ,  . . , , . , . . .< . . . . , . . . . 

. , 

,... . . Clark Fork River Basin 

I 
Two Reasons for this Presentation 

1 Management plan must by statute be 

I 
considered for adoption in the State Water 
Plan; and 
Some of its recommendations have 

1 implications for statutory and , administrative changes. 
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Who Is the Clark Fork Task Force? 
. Cm%ewation rnstrl,15 

Local Gwmnmentr  
- Fng-n Mmlsy, nrwlilr Coumy 

!>*I Path". sn*lar. coetnly Comn(..bn 
E d r c r x n c n t a l ~ g a i w z ~ l o n s  
- U o u  CliRotd, <:Ink Tmkro-linan - I lydrqwv~r UllKlie, 
- IioIy Ffanr. P r L  Mnnmna 
- S l m  Try. Avida CarpnMhn - Inlgolion Di5irldy 
- nin 51mk. 14nl b a d  of r.o.,wnl . Wnlerslled Grmlp- 
- Elnm Danor, F l l t l ~ n l  Bn in  Comd.rim 
- Jim mmmors. Upper CImk Folk R l w  Baln  SMarinp Comminar 
- I i r l w y  IIRcL*R P11.r Rm*1 Wmr F o r m  
- Fred l.urie. BlscHmlChSlsngs - Tribes 
- P I I  Tas#rnqcmr. Cnnbdrmt*d 5dl.h and Kootcnai Tnbs* 

. Legi.;lslwc 
- nen v.,len .tnrhran. F .  of i~a 

Plan Adoption 
All ~ r ~ e ~ n l ~ e r s  but the Tribal represer~tative voted to adopt 
tile plan. 
The posilior~ of tlte Tribes is. "[Clark Fork River] Basin 
atfjfldicatior~ and subsequent effective water 
rnnrrag~rner~t planning are dependent upon 
q~rsi~tification and selllement of Basin reserved water 
righls ... O h e  Tribes, the United States, and the State of 
Montana are i r~  the process of negotiating a compact to 
effect the quantification and settlement of Tribal reserved 
rights. Becar~se of this ongoing process, the Tribes have 
determined that it would be premature for the Tribes to 
sign as uccrpling the Plan." 

Why Prepare a Water Management 
Plan for the Clark Fork Basin? 

Concern about future availability of water 
arose during tlie relicensing of Avista's 
Noxon Rapids & Cabinet Gorge Project. - Agreement between the State and Avista 
that would have provided for future water 
development and protection of junior users 
was negotiated but not implemented. 

* 2001 Legislature passed HB 397. 
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Three Statutory Topics 

HB397 mandated a plan to develop 
strategies to: 
Protect the security of water rights; 
Promote the orderly development 
of water; and 
Provide for the Conservation of 
Water. 

Hydropower Water Rights 
And Basin Water Use 

Hydropower rights pose a potential 
constraint on .unior water rights, and 
on water avai able for future use in 
the basin. 

I 
The risk that these constraints will 
actually be imposed is unknown. 
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Nature of t-lyclropo~vcr Constraint 
Avista's riyhls total 50,000 cfs, almost all of the 
flows leaving the basin. 
Rights filled on average only 8% of the tirne, 
predon~inontly dc~rir~y 22 days in May and June 
of wet years. 
Surface water (ar~d groundwater connected to 
surface water) may be legally available for future 
basin appropriations only when Avista's rights 
are filled. 
All water users witti rights jirrlior to Avista (1951. 
1959 8 1974) arid the PF'L Montana dams at 
Kerr (1920) and Thompson Falls (1909 & 1992) 
appear to be at risk much of the time. n 

What Can Be Done? 
Cliallenge the hydropower rights. 
Use existing rights to develop water. 
Close the basil1 to new rights, 
Condemri ihe hydiopower rights. 
Subordinate hydropower rights to new 
uses. 
Store rnore peak runoff in the ground. 
Contract for water from Hungry Horse 
Reservoir. 

! I  

Recornrnendatio~i Regarding 
Hydropower Water Rights and 

Basin Water Use 
The State of Montana should open 
discussions with the Bureau of Reclamation 
to determine the availability and cost of 
temporary and long-term contracting 
options, and to determine a quantity of firm 
storage available from Hungry Horse 
Rese~voir for water use in Montana. 
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To Provide for Increased Security 
of Water Rights 

Need to decide who has the right to use 
how much water, where, when, and for 
what purpose 
Increase the practicality of enforcing 
water rights 
Improve water rights administration 

To Decide Who Has the Right to Use How 
Much Water, Where, When, and for What 

Purpose, the State Should: 
Complete the state-wide adjudication of 
water rights. 
Ensure that the adjudication results in 
durable and accurate water rights. 
Together with the CS&K Tribes, resolve 
as rapidly as possible the status of tribal 
reserved water rights through negotiation 
or litigation. . 

I ,  

To Decide Who Has the Right to Use How 
Much Water, Where, When, and for What 

Purpose, the State Should: 

Resolve the status of the hydropower 
rights. 
Quantify the physical availability of 
water - We don't know how much 
surface water is physically available 
for appropriation, nor its relationship 
to groundwater. 
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Illcrease the Practicality of 
Er~forcing Water Rights 

The Slate should act to reduce the burden on 
existing water righls holders to protect their 
riyhls througl~ the lvllowing actions: 
UNRC shot~ld i~ivestiyate and enforce water 
rights. 
DlJRC shorlld administer a program that trains. 
s@lects, and evaluates water commissioners. - Cost of waler co~ninissioners should be shared 
by all rights holders according to their share of 
the total basin vratsr rights. 

lniprove waler rights administration 

The legislature and the DNRC should work 
together to ensure that the DNRC has 
adequate furldirig and staffing to carry out 
its water related responsibilities in a 

lricrease the Practicality of 
Enforcing Water Rights 

I'dew law shoultl authorize judges to award 
attorney fees to a private party bringing a 
successful action against an illegal use of 
water when diversions are made without a 
water use pertnil or existing water right. 



State Actions to Provide for the 
Orderly Development of Water 

Complete the adjudication. 

'The water rights permitting requirements 
and process should change by requiring an 
evaluation of cumulative impacts before 
granting surface or groundwater permits. 
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State Actions to Provide for the 
Orderly Development of Water 

Regulate and manage surface and groundwater as if it 
is one resource by: 
- Amending the 35 gpmllO acre-feet exemption to 

require a permit for groundwater wells that are 
developed as part d a common project, such as a 
subdivision . 

- Developing a legally defensible definition of a 
hydrologic connection between surface and 
groundwater. 

- Requiring applicants for a groundwater permit to 
provide information demonstrating the nature of the 
surface-groundwater connection. 
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State Actions to Provide for the 
Orderly Development of Water 

If leasable water is available, the State should 
issue water leases as well as new water right 
permits to allow new water developments. 
The State should develop rules to provide for 
groundwater augmentation to enhance basin 
water supplies. 
The Legislative Water Policy Committee should 
be re-established to increase the focus on water 
issues and water education for legislators. 
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State Actions to Provide for the 
Orderly Developrnent of Water 

The Leg~slature should appoint interim 
cornrnittees to consider 
-The ongoiriy water rights adjudication; 

arid 
-Establishing specialized water courts to 

oversee water administration instead of 
relying district courts. 
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Conclusions 
Water is the only natural resource which 
the state claims to own and by our 
Constitution is charged with allocating. 
After two years of work on the Clark Force 
River f3asin water management plan, the 
Task Force has concluded that the state is 
not giving its best effort to this allocation 
task 

21 

-- 

Conclusions 
In particular the state must. 

Cornplete the adjudication including quantifying 
the tribal right so that Mol~tanans know who has 
the legal right to use how much water, where, 
when and for what purpose 
F)repare for fulure water management by. 
- Taking a more active role in enforcing water rights, so 

tliat eriforce~~~ent is a practical reality. 
- 0edir:ating rriore resources to water rights 

ndr~~iriistration, so Montanans do not have to wait 
years lo obtairi tho liecessary permits lo use waler. 

- Detlicatiny more resources to acquiring basic 
ililormalioli ahu t  our water resource. and particularly 
groundwater. 2 1  



Specific Legislative Proposals 

Resolution directing the DNRC to enter into negotiations 
with the BOR to determine the availahil~ty and cost of 
Hungry Horse water for which Ihe State might contract to 
su port existing water use and future water devetoprrient 
in rhe Clark Fork River basin. 
Bill roviding for continuation of the Task Force to 
coninue development of the plan and monitor its 
implementation 
Bill to allow a person who successfully enjoins an illegal 
use of water to collect attorney's fees. - Bill to clarify the 359 m110 acre-fl-yr exemption to 
require a permit for t te  development of 2 or more wells 
from the same source for common projects such as 
subdivisions. 




