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WATER RIGHTS 

WATER INFRASTRUCTURE 

WATER SUPPLY 

BEST OF TIMES, WORST OF TIMES 

WE HAVE A RELATIVELY YOUNG, PROGRESSIVE, DYNAMIC WATER LAW 

IN THE MONTANA WATER USE ACT FOUND IN TITLE 85. WRITTEN WITH THE 

WISDOM GAINED BY WATCHING THE EXPERIENCES OF OTHERS. BUT, WE GOT A 

LATE START. AND IN THE MOST ESSENTIAL WAY, WE HAVEN'T BEEN VERY 

GOOD AT CATCHING UP. 

WE AT THE WATER RESOURCES DIVISION HAVE SUPPLIED THE COUNCIL WITH 

NEARLY 60 CITES TO DOCUMENTS RELATING TO THE AREAS OF CONCERN IN HJ4. 

I HAVE A LIST OF ABOUT 30 AREAS OF ISSUES THAT WE ARE CURRNETLY 

WORKING ON. 

BUT FOR THE MOMENT I WILL FOCUS ON THE MONTANA WATER USE ACT. IT 

WAS PASSED IN 1973 AND WAS OUR FIRST COMPREHENSIVE WATER USE ACT 

FOR MONTANA. WE ARE THE LAST WESTERN STATE TO ADOPT SUCH AN ACT. 

WYOMING HAS HAD A STRUCTURE SINCE THE LATE 1800s; OTHER STATES SINCE 

THE EARLY 1900s. 

IT HAS MANY VERY GOOD THINGS IN IT. 

RECOGNIZES THE UNIFIED NATURE OF THE RESOURCE - THAT SURFACE 

WATER AND GROUND WATER ARE BOTH PART OF AN INTEGRATED 

HYDROLOGIC SYSTEM. EXPAND. 

HAS A BROAD DEFINITION OF BENEFICIAL USE AND HAS NO 

PRIORITIZATION OF USES. ALLOWS FOR ENTREPRENEURSHIP AND THE 

ABILITY TO SEEK VALUE. 
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ALLOWS FOR CDs, MUNICIPALITIES, DFWP, AND DEQ TO RESERVE WATER 

FOR FUTURE USE. WE'VE DONE A LOT OF OUR FUTURE SUPPLY WORK. 

ALSO ADDRESSED TO A LIMITED EXTENT SOME INSTREAM FLOW ISSUES. 

ALLOWS FOR CLOSURES AND CONTROLLED GROUNDWATER AREAS. 

FLEXIBILITY TO CUSTOMIZE THESE TO THE NEEDS OF THE PROBLEM AND 

THE USES IN THE AREA. 

CONTAINS THE RWRCC AND NEGOTIATION OF FEDERAL AND TRIBAL 

RESERVED RIGHTS. 

ALLOWS FOR THE LEASING OF WATER RIGHTS. 

ALLOWS FOR LEASING FOR INSTREAM FLOWS FOR FISHERIES. 

ALLOWS FOR SALVAGE. THIS IS UNUSUAL IN THE WESTERN STATES. 

ALLOWS FOR ENFORCEABLE DECREES AND THE CERTIFICATION OF 

INDIVIDUAL RIGHTS OR GROUPS OF RIGHTS. 

ESTABLISHES ENFORCEMENT AT THE LOCAL LEVEL BY LOCAL WATER 

COMMISSIONERS APPOINTED AND SUPERVISED BY LOCAL DISTRICT 

COURT JUDGES AND PAID FOR BY LOCAL WATER USERS. SOMETHING WE 

FORGET. 

WITH ALL THESE GOING FOR US, WHY ARE WE STRUGGLING? 

FIRSTLY, WATER IS AN EXTREMELY BASIC ESSENTIAL OF LIFE THAT 

PEOPLE STRUGGLE OVER. WE ALL KNOW THE MARK TWAIN QUOTE. 

NATURAL RESOURCES ISSUES GENERALLY ARE INCREASINGLY COMPLEX 

AND CONTENTIOUS. 

OUR POPULATION, LAND USE, AND WATER USE PATTERNS ARE 

CHANGING. IN OUR URBANIZING AREAS WE ARE NOW STRUGGLING 

OVER SUPLIES. WE HAVE MORE USES TRYING TO FIT TOGETHER ON A 

SINGLE SUPPLY. 

WE ARE IN THE FIFTH YEAR OF A VERY DEEP DROUGHT. (WE ARE IN SOME 

WAYS WORSE OFF THAN THE 30s DUST BOWL. BUT WE LEARNED A LOT 

BACK THEN. WE HAVE DIVERSIFIED OUR AG ECONOMY, BUILT A LOT OF 



STORAGE, BUILT A LOT OF IRRIGATION, PUT IN PLACE FINANCIAL SAFETY 

NETS, AND N THE LAST 15 YEARS WE HAVE LEARNED TO PREPARE.) 

LASTLY, WE HAVE NOT BEEN VERY GOOD AT BUILDING THE FOUNDATION UPON 

WHICH THE ENTIRE STRUCTURE MUST STAND. WE HAVE NOT MADE ADEQUATE 

PROGRESS IN THE STATEWIDE ADJUDICATION OF WATER RIGHTS. WE HAVE 

ALOWED THE SYSTEM TO STRUGGLE ALONG WITH AN UNACCEPTABLE LEVEL 

OF UNCERTAINTY AND WITH VIRTUALLY NO MECHANISM FOR ENFORCEMENT. 

LUCKILY, THIS CAN BE IMPROVED UPON WITHOUT MAJOR SURGERY. WITH 

JUDGE LOBLE'S ENCOURAGEMENT, WITH THE WORK OF MANY LOCAL WATER 

USERS AND DNRC STAFFERS, AND THE STRONG COOPERATION OF SOME 

DISTRICT COURT JUDGES WE ARE SEEING THAT EVEN INITIAL EFFORTS TO 

MAKE THE SYSTEM WORK AS DESIGNED HAS REAL BENEFITS. WE HAVE TO GET 

MORE STEAMS TO THE POINT WHERE THEY HAVE AN ENFORCEABLE DECREE. 

THIS CAN PUT AN END TO ILLEGAL AND EXCESSIVE DIVERSIONS. IT ALSO 

PROVIDES LEVERAGE TO DEVELOP WATER MANAGEMENT AGREEMENTS THAT 

ARE BASED ON HYDROLOGY, LIKE RETURN FLOWS. IF THE ALTERNATIVE IS 

PAYING FOR ADMINISTRATION BY PROIRITY DATE, WHICH IS BLIND TO 

HYDROLOGY, THEN THE PREFERRED OPTION BECOMES A COOPERATIVE 

PROGRAM THAT SQUEEZES THE MOST OUT OF THE HYDROLOGY AND PUTS IT 

WHERE IT DOES THE MOST GOOD ACROSS THE ENTIRE LOCAL ECONOMY. 

A LOT OF THE FOCUS OF HJ4, THINGS LIKE CONSERVATION, CONVEYENCE 

EFFICIENCY, RETURN FLOWS, AND STORAGE, ARE THINGS THAT WE ARE 

WORKING ON. BUT THEY ARE ALMOST ALWAYS UNDER THE CLOUD OF 

UNCERTAINTY AND INACCURACY. THIS CAUSES INEFFICIENCIES. IT CAUSES 

LACK OF INITIATIVE IN A SYSTEM THAT IS SET UP TO FAVOR PERSONAL 

INITIATIVE. IT MAKES INVESTMENT MORE RISKY OR TOO RISKY. DEALING 

WITH IT TAKES TIME, AND IT TAKES TIME AWAY FROM MORE PRODUCTIVE 

WORK. IT MAKES US VULNERABLE TO CHALLENGES FROM OUR NEIGHBORING 



STATES AND FROM CANADA, AND FROM OUR FRIENDS IN THE FEDERAL AND 

TRIBAL GOVERNMENTS. 

SO WHILE THERE MAY BE A LOT OF WATER ISSUES, ONE STANDS AS PRIMARY 

WE MUST FINISH BUILDING THE FOUNDATION; WE MUST ACCELLERATE THE 

STATEWIDE ADJUDICATION OF WATER RIGHTS. 


