
TO: Da3&Ever, h " t o r  o o f . 0 ~ ~ ~  a d  U g e :  and B o , - F i g  

FROM: Domy & W Q ~  UP 
Josqh Gomeiiz 

I m: :* . .. ConStitdiadQ oL'M- %G-uity wit4 k~esnaari Act 
C 

E ?ssss'~OO>' ls-vc session, the M o m  Le- enacted SB 133, which is to be 
c i A d  z5 &e ~ ~ c d  -3pity Captla hvfstmeat Act" (the "Act"). =e Aci auikuijcs &e 
i+scmce o f ~ ~ r s t o  -ak&L%eoffemr;!~inv&b&gktsbegtSI! 
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cez& *.ate i n v ' e q t  h d s  iirtc11dec!,ta cncomage es6nomic F ~ & p n i a t  iu M O P ,  Y&a 
r . . . &= u'to && .& ~~~~0~ of=.& AstM&&lzp +b @5c 
i I 
h-.-.' a q s e  ad m O P i a f i &  c-~~~*M$$- b&m&, ae ~b&&y w 

z&e &&& r * & of& tdy&ke ~ v * h  td-ote r&,*&&' 
devehpmut . 

Sum~aarjr of  the Act 

Tke ~ q c s e  of -Sle Act is to b&t & State by , a . t t  outdf-sbte -remure hvesh~en; 
-h is  htmed in pv16kg  pity q i t d  md aa--&ty capitd to bfmtana b b m  to 
nourish seed and vesRrre ca?,iial m&xy ia MOP- a d  to - w e  lead 1 4  
h ~ e " a s ,  tc stnaggea the State's etamay a d  build a sigui6canq p6..n~rcl"cC sapid 
m a r :  tb WTC the n& of MDSI- b h s s e s -  (SB 133, S d m  2) To &icolt this 
2- ths M W h 3 e s  &e Mm&a @ISTI C@ hvestamt Barlid (the 3oard"), a Stltt  
'soad c;sllsi&g of 5vt mclnbm -0-d by &e Gove.zmr, md arAhoriZes it t o  ccmrWwit5 a 
~&@ated investor p u y  to &lcp,eat ao'k-mt jlan qprovsd 3y the Bond The 
iesipatedYl'~est01 pq is to o m - ,  capitalize and d d s t e r  ~e Montanz Zpi;3p Fvd, 
a &fad, 3 c  M m t a s  Evexpsa Fud, axch am &wte mvcsbmt his. (Xi., S e d p s  4 
10) T'e chimed in~estor ,grr& ,is as0 t o  sattract with %vestton TO pmride api;alfor thc 
Fm& 

h~eS&e&s w:* & *erg.- F'md z e . ~  b.e &.C: fn a $*r 
b u i i n k s e  he-& trtiie Stzie or 50% of= &-ASS sales'~~eiP& 5oq p ~ : b ~ - c s  
p~c@&ypr&ei 62 $5 SA& or services pviw -W'aMo~daa bcafim Qd;"sa&ozl" 
s(L0)) 5 5s  c3*cr wt* tht B a ~ ~  &e 6esiwec1 k~es~cdr'&o.up b to %at irs 
eie~=i&m phfa ~e &- ?&d a ~ c v i u e  && fo2 m e  $1 k~-d ?JY &e 

/- 
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&fOFt:; 7*v ?& $ id q p g & e  pm7oi$~ of b d  k y e m e & ,  &€ a&ygEd &~es*&i . . 
goup s& '0 c w =  r m m  of S 1 of w-~p- cpitd 01 cez -qk ' i y  c q i d  B be b V ~ d  
jn &ri- b u t i a ~ a  or pnjcts 3~ p d n r y  S Z ~ Q ~  bcskessss h e a e a t d  kt the S k i 5  or 
&+s 50% of heir goss sales rc;e$s 5 m  ?roducs ~ c i p ~ y p r o ~ c ~  i %e Siitt oi 
services provided %in a Moztaaa I o ~ o n "  (Id., Secfim IO(2)) A % o m  bushes cc 
proj cd" ncsas m mtity with at bast 50% of ds q l s y e e s  o r  ass& io+& -L Moam~ '(I&: . 
Secticm 3(8)) '2qzk-y cqitai" memi stack or o a c  omemhip om is in a piivate . i ~ s  
ud 'be~4mriiy ~ ~ i ' t "  zmns ~ec*mC, ~~~!e;~wclpe s u b o r ~ d  or cozversbie'ioas ar 
dej: &ti&. (id.; S e d a  3(6), (2 1)) 

Tn - w e  ~ & v i d ~ &  ?Q a e s t  k tbe hi!$, f~ -Act m i o ~ h  
ihe desi@ izlvwtoT , e o ~ i o  c o m t  with isvwiors for a schedaled r e t i i  of c a p S  an6 a 
nie of re- on ed wh?J is pmmd by c&catcs to be issrzed by b e  B a d .  (the 
C (Id.. S d m  5(4), 8(6Xa)) T5e g u a m A d   mu;^ and rsic ofrekm are sh~ ec: 
io qpmval by ths BBcPt and kiher &-crib& by a ~3.a-f2p. r r te  ofrtmm kqosed by the . 
Act. (Id,, S d o n  5(4)) At the b e  of the kvestmat, the Board is TO issue a C d c a t c  to tbe 
~ v d i h y  which cm be dezaei for tax credits. Lid., Section 8) The C d c z t e ' i s  M e a b l e  
md the Bo&5 is 70 eskbestablis3, with tbe Deparbmt ofRmmye, 2 aysm of re@st&a for a e  
tax C T ~ ~ S -  (Id., Sections 6,8) E the actaa! r e t i  or =a of re- does not meet a e  s&ddd 
r e s t  and rate of re- iP ;he COP- the bolder is mtttJed to rdea tbe C&caze to reflect 
t%e Muence in value as a tax credit zg& kdi~dua;Z h e r r e  tzxes, carpordon liceast 
orhmzwekp=mium taxes. (Jd-, S&oa 8,.16,17, 18) Theamoup,+ of tzx credits is 
by the -4cr to f 60 &on, a znaxbm of $12 rr;iflion to be rdcexaed i r ~  a sjngie yezr on a first- 
CCrPe, ikst ssend basis (Id.,  don 8) A C V ~ c a t e  for k x  ca&t m y  be carid f ~ m d  for 
12 yarr, bra t~ m T b  =not be olaimed before JLy 1,201 0 or x f k  July 1,203 i. (Id. 
Section 8(2), (a). The Certidcak i s  b-g on .the B o d  md tho, D-mt of Lvmue once 
mtal is _ w o p i M  to tht Ftxds. (Id., Section 8(10)) 

Htbe reton! CZJ investaext &c& the schehiI& r;ne of reimq f e :  I & ~ I W E ~  of 
cqmscs an6 ~qp to 10°/o o f  net r e d i d  pins (which m y  be  awed to the dcsigmezl in7rtstol. 
,map a 4  s p d e i i  hesturs), &e excess momt  (defined as "~rmds' ') is is be rekvestd k 
the M a m a  Eqaly Fund lmtil t3$r F u ~ d  has imested or reserve5 for i ; r ? v e a ~ $  $60 d l i c n  
(Id., Sedons 3(13);10(6)) When this con&tim hccs hem ne< 75% of procsds wodd thezi3c 
&W..W AO- B v t i g r k  Fbui a d  &e t d g  25% ta 6 e  S t z k  gaekd b c i  latii 
h e  M~~~tar rz  Evagcea Fund has or resend fa inv&zr~art $60 -&OL fJd-, Secdm 
.10(~5)) ThefeacSes, all proceeds wodd3e diskiiuted to the State g m d  fmd (a) F i i  
years a ? ?  o?gmkz&on of the R d s ,  invments are to be Y ~ o i d & d  md any p r o d  
dqoslteci iz &e St g m d  fund (Id.., Sda 1 O(8)). 

Although the Act may ewmudly increase State gmed fmd ;ivmi~es, it woda IIO~ do so 
m t i  eo.eifier or boa pacis me capitajizd at $60 zail~on. SO long aP ~ c i i ~ c a t e 5  E e  
0ux.s-t- the Act s e e s  &e StSe ;a gmamee t b e ' s c W u l d  r e r i  and rate. of of 
q i t a l  pzoesed to privafe investors U& '&a stxc-, &e S'& Is a m ~ 5 ~ g  pz? of the rislt: 
of i n v ~ e a t  i~ the Fa& in rmrrt src\ced& r W ~ g  fro= a hi@ei k weed a z e  of 
r c t n  d rhc ecor~omic dweiopci~a?.t &scted to i z i  in -bc S i i  km k.e&nerri sack by 
The Fm&. - 
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Tne Publie Fupm~ Clause md Ult - q p r  ogrirtlons Clause . 
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1vr0 p ~ - ~ i s i o a s  of&? 1972 M d t  C . ~ ~ o r  a g p e ~  rc &Late the . . 

cois5%~omX+y of&e Act 'hc Pubkc ? q o s e  ame z d  the ~ r n p 1 & 5 ~ 1 , ~  Ciause. 'The 
iXcLb1.i~ P4zse  C m e  stip?dai& tria "[tlaxet~ shail be levied by g e s d  laws forpzbiic 
yiposes." (Mom. COXST., an. Vm, 4 I (iF72)) Tne Aznpiiatim Gar?se s p i r e s  hi 'Yzjo 
+prqdfon shall be s&e for ieligious, cbuitzble, industrid, exkcaiiord, or benevolent 
p v s e s  ro any gipt~ idiviEnal, pdvate w&a,, or prit.are c o q o d o n  ;lot mder wmol 
of tbc sbte." @~OLYT. CONST., at. V, $ 1 1  (5) (1972)) The svo m a  r-t caw dedced hy fie 
hfoasaa  Sopreme 9terpmbg &ese two clanses dcrrtnatelp sug,ots; tbat &e Act m y  
mk2pa3s c ~ ~ m d o z d ~ ~ ~ ~ .  For aaore extended disxssion ofkwt tvo constimioxd 
p v i s i o c s  md the cadking d & w  that have m ~ ~ ~ d  sm Ehgson, Mat Yan asl 
bfdwney, Jezy CD., :%bZk Pwposd &ndEcmopdc Developmi ,  51 Morn. L. REV. 956 
(i990).- We would be hqpy-~o fmd to you,a capy.of the at yo- q u e s t )  

h a d h  v. Srmo. 222 Mmt. 478,523 P.2d 227 (19862, t6e Nmma Supsae Corn 
c u s i d e d  tie ~ h l i i o ~ i  of l e W m 6 a r  d o r i z e d  &e Mcm- -3xmonic 
Development B o d  ( * e ' W ; B " )  to Taise money 5x ~ ~ o ~ c  dm!opmest projects t xough  

, - .th~, ;@JZIIW of mmue bands. Piia law wtharizd the MEDB to issr;e its revexas bon& ior - 
~ ~ o ~ c  d e v e i c p d  purposes, bw&w bcmds were secured cmiy by & mcnues of rLe . ~, 

-I pnje=rs i k a  w m  h& The legislath at issa in XoUm &mized the MEDB b 
a-ee k e  payneat of its r e m e  bor& or mcd mxh bods wi-& fi;nds 5 +he 
h-Sdat hvesheat  Eimd m en s o r t  to raake .the h d s  mop marbbble a d  reduce th!: 
&ecii7e irt& rate c l r z l o a ~ ~  to pdvr~e 'bwincsscs AJ&aaiivdyJ the 3e@iadon allowed -5e 
&ED3 to lam frmds in &e h4tat.t h v m  Fune to a capital iese7ic z m u l t  securing 

. *wme bonds of as cr s- the W J  of a fbaced lo= Fund in the h-*e 
h v ~ ~ 1 t  +d were e v e d  m principal part froa wd sevgmcc tdXes. - 

The COG f d h e  le- ~ c o n s d ~ n z l &  -public PlPposc Chase a d  the 
Pqpm-griazkn Claw! - co J severance tax;s m .& Ja-%#ie Invesha? F?md w m  
used io "63 guaaties of -@va~e debts and obiima." (Id, at 45, 723  id at 232) The 

- Cou t  o E d  no ratimaie fix its 301ding ai~d cited ope case, Y " . m  Wdfme Gmrn 'n v. m, 
141 Muat 500,379 P.2d 107 (1963)~ sbich hv&&ted &e appmprizt~an of pwLc W to pay 
d e  szl2%e.s o f  f ie  secrethies of two pivzte vet-' o r P & t i ~  W e  &e Court in pl 

casehad held economic devdopme~t was a valig public p q o s t  m m a k l y  a 
linchpin for m qdysis of thest twp a d d  ckns'es), at l& 51 ths q d t m e  of ion- 
i2X revanes ( F i c k  v- & k 3 d  Corcrrfy, i 55 Mod 258,470 ?A 257 ( 2  TO)), the Court .113 . 

Ro6!uw failed to  &cuss '2is or any ot;les yrecvdmt Pre.s~~~~&ly, tbe Cam's @lici? &ode 
w s  m n c ~ c  ceve!~-q W;,th the ke5ts it im&&iy'cc;9fks on pI5va2e 
@es, is zot .- d c i e a ;  9ublic purpose n d s r  the Public h q c s e  Q € . e  a d  &e .A+ppriauen_ 
Cia- & gZ-e of -a ,W=IXS to m e  b ~ n , d s  . 










