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Board ABCs

A = Adoption of Policies and A Look ack
B = Board Issues
C = Criteria for Board Creation,

Summary :
Senate Joint Resolution 35 provides an opportuni

the pubhc pohcy objectives underlylng current statutes
issues related to creating new boards and look
crqss-lunsdlctlonal disputes or to dissolve boz

f Policies and A Look Back

This section will'; ‘
. the purposes of reg
who is licensed; 7=
the definition of a board,« i

- “the purposes of a board; and
+.+ a history of boards in Montana.

;pohcy questions and reviews of’
1} profess1ons and occupations;

ming whether practitioners of a profession or an occupation should be 11censed1 is the
Legislature job. The decision usually boils down to whether the protection of public health, safety,
and welfare outweighs a laissez-faire approach of letting competition govern the market. Regulatlon
can result in limiting competition both through costs incurred from regulation and from certain
professions or occupations being able to use government as an aide in exercising control over
similar professions or occupations. A 1990 report by the Federal Trade Commission found that

"Licensing is one form of regulation. Some states distinguish between various forms. The 59th
Legislature adopted uniform references to licensing, removing the term "certification", for example.
Because of this change, licensing will be used here as the typical form of regulation.



"occupational licensing frequently increases prices and imposes substantial costs on consumers." *
Various rationales support the idea of regulation. One scholarly view is that regulation is likely to
occur if any of the following may be present: limited information about providers or services,
transactlons that are involuntary (such as emergency medical services), and unequal distribution of
services.” A study of Minnesota's occupational regulation provided four criteria for determining
whether regulation is needed.

. Whether the unregulated practice of an occupation may harm or endanger the
health, safety, and welfare of citizens, and whether the potential foriaann 1s
recogmzable and not remote;

. Whether the practice of an occupation requires,
and whether the public needs and will benefit:
continuing occupational ability;

posmve.

The Legislature through its policysetting role decides whe
balance, necessary benefits and protections for the public

CP:OHQY Is consumer protection a sufficient re:
hoice --Does Montana want fixed criteri
occupations?

Who is licensed?
The Department of Labor and Indus hich handles most licensing duties for boards in Montana,
has more than 63,000 Montana licenisees on vatious mailing lists. Some duplication exists. For

example, both barbershops and the;barber w rkmg in the’shop must be licensed, even when this is a
: ve'more than one license. Even if all 63,000

ustries of these workers, see the following chart.

¢ among the largest that have licensees. They receive

ed to the Department of Labor and Industry. One of the largest

nose in education, licensed by the Board of Educatlon through the

»% and Susan Foster, "The Costs and Benefits of Occupational Regulation", Bureau of
Trade Commission, October 1990, (Executive Summary, p. V).

Allan Fels, et al., "Occupational Regulation", APEC Regulatory Reform Symposium, September
1998, p. 4.

*Office of the Legislative Auditor, State of Minnesota, "Occupational Regulation", February
1999, (Summary, pp. xiv and xv).
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Chart: Montana Employment by Industry Grouping, 2004, Department of Labor & Industry
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What is a board?

In deciding who is regulated, the Legislature also decides by whom--either a department or a board.
Black's Law Dictionary defines a board as "a group of persons having managerial, supervisory, or
advisory powers". The word "or" means that a board does not necessarily exercise all of the powers.
In Montana, some boards are managerial and not advisory. For example, the Board of Livestock
directs the Department of Livestock. The Board of Investments manages Montana's investment
portfolio. The Coal Board and the Hard Rock Mining Impact Board supervise distribution of mining
impact grants. These types of boards are not the focus of Senate Joint Resolution 35, which deals
with professional and occupational licensing boards.

Of the professions and occupations licensed in Montana, the majority have licensing boards that set
competency-to-practice requirements and exercise disciplinary authority for those professions or
occupations that the Legislature has determined to be appropriate to regulate. In some cases the
Legislature has assigned licensing and disciplinary duties to a department. Among the occupations
without boards are those involving addiction counselors, athletic agents, elevator
inspectors/contractors/mechanics, athletic agents, and fire prevention officers. Water treatment plant
operators have an advisory council that reports to the Board of Environmental Review, under the
Department of Environmental Quality. In other cases a board might be authorized but not assigned
either licensure or discipline tasks. For example, in creating the Board of Private Alternative
Adolescent Residential or Outdoor Programs the 59th Legislature exempted the board from
disciplinary provisions that apply to most boards in Title 37, chapter 1, and instead provided for
registration of relevant programs and examination of registration data to determine if additional
regulation or standards are needed. The board will register but not license.

What is the purpose of a board?

The Department of Labor and Industry, to which most of Montana's professional and occupational
licensing boards are administratively attached, provides new board members with a Board Member
Training Manual compiled by the National Clearinghouse on Licensure, Enforcement and
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Regulation (CLEAR). The booklet states:

Occupational licensing is an exercise of the state's inherent police power to protect
the health, safety and welfare of its citizens. Generally accepted criteria for granting
licensure include:

(1) unqualified practice poses a serious risk to a consumer's life, health, safety or
economic well-being;

(2) such risks are likely to occur;

(3) the public cannot accurately Judge a practitioner's qualifications; and '

(4) benefits to the public clearly outweigh potential harmful effects‘mf licensure (such
as a decrease in the supply of practitioners).

Failure to meet these criteria, in general, indicates that. 'f-aensure"ls ;n@tjmstaﬁed or
that some altematlve form of regulation such as regi ation or cem»ﬁca 'c'nmay be
appropriate.’ :

A further declaration of policy regarding the executive brandhs use:of departmentsa'efemses‘
boards in 2-15-101(1), MCA, before giving the followmgs t of purpose in 2-15-101(2):

ter to create a structure
j}tﬂ the needs of the

It is the public policy of this state and the purpose of this ¢
of the executive branch of state government which is respon
people of this state and sufficiently flexible to meet changing.
strengthen the executive capacity to administer effectively and ciﬁelently at all
levels; to encourage greater public participation in state governmenzt to effect the
grouping of state agencies into a reasonable numb dggartments primarily
according to function; to provide that the responsibi 3fhe executive branch
of state government for the implementation of programs-and policies is clearly fixed
and ascertainable; and to eliminate overlapping and duphcanon of effort with the
executive branch of state govemment

Key to this statement of policy and purpose are the con31derat10ns for:
. responsiveness to the needs of Montanans; =~
. flexibility to meet changmg conditions; -
. greater public participation;

line of ‘obyiois authority; : and
clear- cut"b@nndanes that': avoi duphcated effort.

These purposes are: umlar to.recomm ndatlons proposed in 1997 to the Pew Health Professions
Commission for state regulation of healthcare workers built around the acronymn "S.A.F.E.":
. Standardized where appropriate;

Accountable to the public;
. - Flexible to supportoptimal access to a safe and competent health care workforce; and
. Effective and Eﬂ cient in protecting and promoting the public's health, safety and welfare.®

: k:'szusmess Standards Division, Montana Department of Labor and Industry, Montana Board
Member Training Manual, complled by the National Clearinghouse on Licensure, Enforcement and

Regulation (CLEAR), copyright in 1987 by the Council of State Governments. Manual updated
4/25/2005. Reference from p. 11.

®Christine Gragnola and Elizabeth Stone, Considering the Future of Health Care Workforce
Regulation, San Francisco, CA: UCSF Center for the Health Professions (December 1997), p. 4.
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These activities are not solely the realm of a board. The Pew Health Professions Commission noted
the following weaknesses in a system of regulation by peers:
dominance of boards by professionals, which can limit public accountability and promote
self-interest in rulemaking;

. - definitions of scopes of practice that may grant some licensed occupations a monopoly or
otherwise restrict access by consumers to a range of practitioners;

. lack of reassessment of competencies after the initial granting of a license;

. standards that are state-based rather than national (this criteria diminishes for states that use
national standards, as Montana does in many professions/occupations); ~

. limited 1nformat10n regarding a practitioner's competence;

* . regulation of professions and occupatlons that is not 1ntegrated public or

consumer pI'OtCCthIl systems

The benefits of a board are that it can involve members of'thie pubhc and pe
knowledgeable about the occupation or profession and pre
perhaps, to offer services intended to benefit the professio
members, which allows for policy cohesion as well as way
constituents in government. A Legislature can decide whe

problems.

-
folicy | board?

--Should a board handi
handling one or both?

History in Montana

in the operatlons 4
1970 Commission

recommendmg an overal General Chronology of Boards/Departments
structure. In 1971 the De

Professional and Occupatic sing Pre-1970 ~Independent Boards

(DPOL) became the attached ‘administrative 1971 E)%iﬁag’%enr:l Eficpe"r?gﬁfgs'(%‘sloir;d
structure for the professional and occupational 1981 »DPOpL named Dept. of Commerce
licensing boards. Operations began August 1, 2001 »Boards transferred to Dept of Labor
1972.1In 1981, that department was renamed the and Industry

Department of Commierce. In 2001, the
legislature assigned most of the profess1ona1 and
llcensmg boards and programs to the Department of Labor and Industry, which separated the boards

L] Fioncchio, CM Dower, NT Blick, CM Gragnola and the Taskforce on Health Care
Workforce Regulation, Strengthening Consumer Protection: Priorities for Health Care Workforce
Regulation, San Francisco, CA: Pew Health Profession Commission (October 1998), p. 2.
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into two bureaus under the Business Standards Division.

The view among some board watchers is that board reorganizations and restructurings run in cycles.
DPOL reorganized in 1980 following a critical legislative audit. The effort to improve efficiencies
included proposals to centralize legal services, licensing, and other administrative services. At that
time DPOL handled 30 boards, most of which still exist. Others, like the Board of Massage
Therapists, the Board of Osteopaths and the Board of Podiatry Exammers either no longer have
boards (massage therapists) or have combined with other boards. '

As indicated in a December 1980 report by the Legislative Audit Committe:
envisioned for the DPOL was nothing like the actual form. Instead of the
units providing central
services, licensing, and
legal services, boards
continued to operate

Vision of 1970s Dept. of P

somewhat CLTaI :
autonomously. The Budgets, efc. Applica

boards appeared to
control staffing rather
than the department
coordmatmg staffing for

from that envisioned in the 1970s, although the ! Dcpartm
2001 has some similarities.

In the wake of the 2001 reorganizatior
recommended that the department:
improve its administrative ciency;
seek statutory authority to set unifo
establish ‘procedures

outine hcensmg respon51b1hty to the department;
edures

.; related to professmnal assistance programs;
: rocedur for compliance inspections; and

The Department of Labor ; ustry introduced legislation in the 2005 session addressing
standardization related to fées’and licensing responsibilities. Department staff have said that they

ate introducing legr ation in the 2007 session implementing other audit recommendations.

®James Gillett, Report to the Legislature, Performance Audit of the Department of Professional
and Occupational Licensing, December 1980, pp. 9-10.

*Legislative Audit Division, Report to the Legislature on Professional and Occupational
Licensing, June 2004.
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Board Issues

Once the decision is made to have a board, the Legislature may consider what type of board, the role
or meaning of administrative attachment, membersth on the board, whether special stafﬁng is
needed, the approach to budgeting, and the role of boards in maintaining the profession's or
occupation's integrity through disciplinary actions, continuing education, or other means.

Types of Boards

. Title vs. Practice Boards

The boards under the SJR 35 study are professional and occupatis

generally means that they have licensing, disciplinary, and fegulatory functi
profession or an occupation. Depending on how the statutés phrase hcensmgﬁr
boards are either a "title" board, a "practice" board, or bof :
requested, HB 461, introduced in the 2005 session, would
licensed athletic trainers the right to call themselves by ac
not require that all athletic trainers be licensed. Similarly,
title board--only those who are licensed may be called land;
can do similar work without being licensed if they do net«<all th ; dscape architects. A
title board regulates some members of the profession o 10 ghts a person's

profession to pay higher fees. An argumeni. against txﬂe boar the public's health, safety, or
welfare is not necessarily protected b ”bofh "title” and "practice" boards. A
board that requires a license in order
profession. A board that is both a ti

Policy
Choice

s provided for in 2-15-124, MCA, a statute that requires the
quahﬁcaﬁons and numb members to be prescnbed by law. Unless otherwise provided, at
leastone member has to attorney. The statute also specifies how the governor is to appoint the
members and that membership is subject to Senate confirmation, except that a member may begin
serving even before the Senate takes action. Other provisions require the governor to appoint the
presiding officer of a quasi-judicial board, allows the governor to remove a member for cause, and
spells out vacancy appointments, payment for services, and that a majority of membership
constitutes a:quorum. Various board statutes may include reference to 2-15- 124, with no
distinguishing criteria for that reference. A sampling of quasi-judicial boards is below and in
Appendix 1.

Certain boards are quasi-]

The following boards, including those that are not professional or occupational licensing boards,
have a quasi-judicial designation. Professional/occupational licensing boards are in bold.
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. Board of Alternative Health Care (except no attorney is required to be appointed)

. Board of Clinical Laboratory Science Practitioners (except no attorney is required to be
appointed)
. Board of Environmental Review (attached to the Department of Environmental Quality)
. Hard Rock Mining Impact Board (except no attorney is required to-be appointed -- attached
" to the Department of Commerce)
. Board of Housing (attached to the Department of Commerce) o,

. Board of Respiratory Care Practitioners (except no attorney is required

Conservation)
Board of Social Work Examiners and Professional:Cpounsel
Board of Milk Control (attached to Department of Live:
Board of Investments (attached to the Departmentof Comme
Board of Research and Commercialization Technology (att

Commerce)

"created under Title 2,
atlvely attached to the
d engage in other quasi-

Authority exists under Title 37, chapter 1, MCA, for a lice
chapter 15, that regulates a profess1on or occupatlon and
department as provided in 2-15-121" to hold hearings, isstie su
judicial activities without having the specific designati
quasi-judicial for licensing boards raises questions 4l
few licensing boards with that designation.

Policy judicial function defined in 2 TJ»,
Choice boards and aspects tha

' --Are quasi-judicial designations forjscensmg pards needed or should the general

authority to subpoena hold hearings, authorize depositions, investigate, convene

' in 37-14307, MCA, be sufficient?

statute applying to most boards, 2-15-121, MCA, regards
t and states, in part, that an agency (mcludmg a board):

m uasi-judicial function" as "an adjudicatory function exercised by an
agen /, involving the exercise 6f judgment and discretion in making determinations in controversies.
rm includes but is n(ﬁ‘.t limited to the functions of:
(a) interpreting, applymg, and enforcing existing rules and laws;
-~ (b) granting or.denying privileges, rights, or benefits;
{c) 1 1ssu1ng, ispending, or revoking licenses, permits, and certificates;
d): ng rights and interests of adverse parties;
ng and passing on facts;
Gid ardmg compensation;
(g) fixing prices;
(h) ordering action or abatement of actions;
(i) adopting procedural rules;
(j) holding hearings; and
(k) any other act necessary to the performance of a quasi-judicial function.
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(a) exercise its quasi-judicial, quasi-legislative, licensing, and policymaking
functions independently of the department and without approval or control of the
department;

(b) submit its budgetary requests through the department;

(c) submit reports required of it by law or by the governor through the department.

The statute goes on to outline requirements for the department head and for the department,
including the provision of staff for the agency unless otherwise provided in Title 2, chapter 15,
MCA. As indicated under the budget section below, the control of a budget may resﬂ’c in more than
administrative control. This statute was enacted in 1971, the same year beas ere attached to the
DPOL.

--Does the administrative attachment Ianguag' e its intended

Policy
Choice

Board membership

. Size of boards and representation
Boards currently vary in size from three members to 11
from more than one specialization, others from just oné
licensees. Another seven-member board has 1,570

Policy
Choice

functions: )
1) preventing the board from being ‘selfe;s“ervmg by, for example, restricting the number of licensees
to limit competltlon and e

2) representing the const 3 eneral public.

--Are public members needed?

--Should the:number of public members on a board be proportional to the number of
members oithe board?

--Should the role of public members be enhanced to protect public health and safety?

""The Board of Athletics, which manages and controls semiprofessional wrestling or boxing
contests, licenses participants and organizations involved in the contests but a board member may not
have a conflict of interest as defined in 23-3-403, MCA.
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. Term length
If a board is not a quasi-judicial board, which requires the governor to appoint members to staggered
terms that coincide with the governor's term, then the length of term varies considerably among
boards. Some boards are for 3 years; some are for 5 years. Some terms are staggered so that
memberships do not all change at once. For some boards with members that represent more than
one constituency, there is no reference to staggering the terms of members of that constituency so
they are not all replaced at once. Some boards have no limits on the number of terms a member can
serve. Statutes do not clearly indicate if a board member must be appointed for a fullsterm, which
would allow short-term appointments of persons who would not have to meet app val from the
Senate, if approval is required. Some boards require or allow members wht
continue to serve until a replacement is named.

--Is there a reason to limit terms?

Policy --Is there an optimum number of years for a
Choice | __ghould there be consistency among boar:
consecutive terms? ‘
--Should there be a requirement for appointm
an expired term if the statute allows a member to serve un

board membgr's t

a full term? Is there"a purpose to
lacement is named?

Staffing
Staffing issues involve questions of autonomy and b

regarding administrative attachment and the his
reorganization.

=diréctor or executive secretary?
--If no criteria are needed and the department is allowed to hire and assign staff on
an as-needed basis as provided in Chapter 467, Laws of 2005, then are the statutes
providing specifically for certain staffing still necessary?
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. Questions of autonomy -- all staffing
The meaning of "administratively attached” is pivotal for staffing under the current structure
because the day-to-day work of boards ends up being done by department personnel rather than
personnel whose loyalty is perceived to be solely with one board. The difference between past
policy and current policy is somewhat akin to the concept of "hired by the department, work for the
board" and "hired by the department, work for the department.” Not all boards seem comfortable
with the idea that the citizen (essentially volunteer) board members are able to conduct their
business without approval or control of the department--as specified in 2-15-121(1)(a}, MCA--if
department staff is handling all but the decisionmaking for program issues.and all @{ the budgetary
concerns--as provided in 2-15-121(2)(a) and (2)(b), MCA. According to . artient of Labor and
Industry personnel, other boards seem to have no concerns about the arg

along functional lines rather than board-spec1ﬁc stafﬁng '
the primary ones are that staff can be more efficient if:
(1) their time is spent on a limited number of functions for ]
(2) the knowledge about board issues is held by more than o
manager, as happened in the past.

ne board or similar’ ds, and
instead of just one program

Policy regarding hcensmg boards in comparlson i
Choice | Horseracing, with their own hmng function?

Budgeting

ative attachment says, in essence, that a board
ing functions "independently of the department
artment". The statute also makes budgeting the

e board 1s attached. The budgeted money comes from

101, MCA, is reqmmd assess its se :me costs against the board "comrnensurate w1th costs",
tension exists between the.department's perception of what is needed for a budget and what the
board feels it can charge for licensing and other fees. As many grant writers know, indirect costs or
what the department calls arecharges" can cover either first-rate or lesser rent, equipment, and
administrative costs. Not being in charge of assembling their own budgets saves boards much time
but requires an element oftrust regarding the department's perception of how to keep costs within a
range affordable for eachboard. The department's adoption of the new organizational structure has
womed some boards as'they transition to a budget that means they are having to pay more, in line
ment says are commensurate costs no longer SUbSldlZCd by other boards.

idded i 1mplemented under Chapter 467, Laws of 2005 (HB 182), is that, as amended, 37-
1-101, MCA, requires the department to "notify the appropriate legislative interim committee when
a board cannot operate in a cost-effective manner". However, no policy suggests what happens next.
Notification of budget problems could result, for example, in a directive or a suggestion for boards
to merge, an automatic request for an audit of department recharges and board finances, or
dissolution of a board with the department assuming licensing and disciplinary functions.
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--What is the intent of the Legislature regarding board financing?
Policy --What does the Legislature want to happen if a board is not operating in a cost-
Choice effective manner?

Role of boards in maintaining professional or occupational integrity
. Regulation

As specified in the duties of boards in 37-1-131, MCA", the primary duties are to, handle licensing
and discipline. The phrase that relates to "conduct of the members of the professibn or occupation
within the board's jurisdiction” similarly regulates people, and z ot the or occupation.
Statutes specific to boards and programs may involve more § .the profession oL,
occupation. For example, the duties for the Board of Pharmat of the practicgiof
pharmacy”. Not all boards have that level of specificity. F example,&, ¥ Bo g
list of duties says the board may "adopt rules for the admi tratmnﬁfﬂus chap
of electrical contractors, and for the examination and lice
electricians." The general statement of adopting rules of
association with the purpose of the chapter that states prote

"2The statute reads:
"37-1-131. Duties of boards -- quorum r
department shall:
(1) set and enforce standards and rules‘@overnin;
conduct of the members of the particular profession or accupal
(2) sit in judgment in hearings for the suspension, revoc
or potential member of the particular prefessxon or occupatlon :
hearings must be conducted by a hearings 2
(3) suspend, revoke, or den 4

~ (b) determine the standards content, type, and method of examination requ1red for licensure or
atement of a license; the acceptable level of performance for each examination, and the standards
itations for reexamination if an applicant fails an examination;
(c) examine a,pphcants for licensure at reasonable places and times as determmed by the board

ntmumg education for licensure as provided in 37-1-306. If the board or
ites continuing education for continued licensure, the board or department may not audit
or verity continuing education requirements as a precondition for renewing the license, certification, or
registration. The board or department may conduct random audits of up to 50% of all licensees with
renewed licenses for documentary verification of the continuing education requirement after the renewal
period closes.

(8) A board may, at the board's discretion, request the applicant to make a personal appearance
before the board for nonroutine license applications as defined by the board."
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people of this state from the danger of electrically caused shocks, fires, and explosions" and the
protection of property from similar dangers might be construed broadly or narrowly. Rules adopted
by the State Electrical Board relate primarily to licensing of the various practitioners in the field.
Attorneys for both the department to which a board is administratively attached and for the interim
committee responsible for monitoring the board's administrative rules under 5-5-215(1)(a), MCA,
provide oversight to make certain that a board does not overstep its legislative authority.

- --Is the legislative intent for a board to regulate the profession or occupatlon as well
Eﬂg‘i’ge as the practitioners? ,

--Does the Legislature clearly define for each board the limi
authority?

Sav.

. Discipline

occupation or profession. Montana specifically grants dis':
MCA. One purpose for discipline is to protect the public

gons can ch
‘about imsdemeanor or felony

applicants or Verify complmnce with
of sanctions, and proc '

public safety was limited. For example,
nsees were disciplined for failing to display a license
‘aA member of the public using the department's

Related to the 2004 Legislative“Audit concerns about the difficulty for the public to assess a board's
disciplinary actions is a similar emphasis by the Pew Health Professions Commission, which noted

"*Montana does not automatically bar a person convicted of a crime from obtaining a license
under 37-1-203, MCA.

“Legislative Audit Division, op. cit., 2004, pp. 58-59.
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All boards should make publicly available licensee profiles that include such
information as education, private certifications, continuing competence assurances,
disciplinary actions and sanctions taken by the board, hospital or workplace, criminal
convictions and malpractice settlements. "

--Does the Legislature want to be more specific in statute about disciplinary

Policy provisions?
Choice --Would more information about disciplinary specifics be helpful to the: pubhc and to
practitioners?
. Support for licensees

Duties for boards affiliated with the Department of Labor
131, MCA, arequirement to consult with the department
expansion, under existing legislation...". Programs initiate
the professional assistance programs that some healthcaré
otherwise rehabilitate licensees "who are found to be phys
intemperance or the excessive use of addictive [or narcotic}dra
substance."'® The program highlights a question of how the Legi
board provide a variety of services for all licensees as well as regu

1, or any other drug or
eives boards. Should a

S (see below). That, too, isa
ectlng the pubhc S health

8 report whether continuing education is sufficient to maintain
g'healthcare prov1ders Among other findings, the Commission

'SLJ Fioncchio, et al., op. cit., 1998, p. 17.

*The language is similar for the Board of Medical Examiners in 37-3-203(4), which was added
in 1987, the Board of Dentistry in 37-4-311, and the Board of Nursing in 37-8-202(1)(i), which
references narcotic rather than addictive drugs.
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--Should the board itself be involved in providing continuing education?
--Should boards set continuing competence standards?

. Interaction of the board with the public and licensees

One of the concems raised in the SJR 35 survey (see Appendix II for a copy of the survey) centered
on the difficulty of knowing where to lodge a complaint and where to find information. One of the
survey questions asked where licensees (or others) went for information. Newsletteg_sf%ad the
highest response (31.53% of respondents) of four positive choices. (The ﬁhers inchaded: word of
mouth at 1 1.45%, the Internet at 8.42%, and annual meetings at 3.67%. Ano; for "generally

] y the Department
of Labor and Industry on putting information on its websne, d the hml, of people wh@
apparently use the website for information purposes, ther , v
process. A common complaint site or phone number mig]
between a board and its licensees or the public.

! bf Labor and Industry.
ora professmn w1th

Policy --What is the legislativ
Choice | --Does public member:

d Creation, Maintenance, and Dissolution

The Leglslatzure typ1ca11 ards at the request of a professional or occupational constituency
seeking to"codify the board e entity, with the associated credentialing that comes from
licensing and other benefits-as well as responsibilities. Usually the constituency provides a public
rationale for the existence of a board in terms of protecting public health, safety, welfare, or the
"common good". On at}east one occasion, a constituent group successfully promulgated a
statewide initiative to create a state Board of Denturitry through Initiative No. 97 in 1984, which
assed 194,285 to.17l 448. The 1987 Legislature, following a Legislative Audit requested by the
approved a merger of the Board of Dentistry and the Board of Denturitry'’ and
ise laws to control creation of new boards.

""The legislation requesting the audit specified that a merger should be proposed if fewer than 30
denturists were licensed by October 1, 1986.
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. Sunrise laws _
Between 1987 and 1993 the Legislature required a Legislative Audit Committee report to be
attached to any legislation reported out of a committee that established a new occupational or
professional licensing board. Apparently stung by the Board of Denturitry initiative in 1984, the
1987 Legislature also required a Legislative Audit Committee review of any initiative affecting new
or existing licensing boards. The sunrise provisions had a short life, possibly because of the added
workload for the Legislative Audit Committee or a department that might be asked to study the need
for a new licensing board.

Among the provisions of the sunnse statutes was the 1ntent to ﬁes‘tabhsh a g board only if:

evaluate whether the practitioner is compe
. the public is not protected effectively by oth

The sunrise statutes also stated that the purpose of the 1
number of licensing boards consistent with adequate 1

how the above criteria applied as well as supply-info
significantly increase the cost of services to'the publiy

boards that came into being while
Board, the Board of Real Est i

ir practices would overlap with practices of physical therapists as
lthca.re practmoners Dlscussmns ensued regardmg the

well as _ursés and vario
appropnateness of dual li

18Sc:ct1on 1(2), Chapter 266, Laws of 1876. The original is written "no new licensing board...
unless...
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There is a perception among some people who want to create a new board that the current process
gives more power to existing boards whose disapproval of adding new board associates usually
translates into a diminished chance of legislation being approved to expand the existing board.
Some of those wanting to be licensed see the status quo as a way of limiting competition. A letter
from the Business League for Massage Therapy & Bodywork (BLMTB) in response to a survey
conducted in relation to SJR 35 pointed out the organization's frustrations with scope of practice
1SSUcCs:

protectionism does nothing to protect the consumer,
services, drives up costs, and stifles development of

legislative process and legislators tend to side wi ﬁ
and their needs rather than look very carefully at th
profession.!®

Poli --Does the Legislature want to provide a process f
olicy include, for example, the use of an ad;
Choice
boards such as overlapping function
Board maintenance

Board maintenance includes dealin
boards have overlapping scopes of g

y added to this section of board
should continue to be separate from

practice noting:

~This fragmented, competitive and adversarial regulatory activity ignores the fact that
chmcal practice is no longer based on exclusive professional or occupational

omains.: Collaborative teams of health care practitioners who often share some

" elements of practice authority are more the rule than the exception in today's health

*®Letter to the Economic Affairs Committee from the Business League for Massage Therapy &
Bodywork, August 22, 2005.
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care systems.?

The scope of practice concern affects many occupations and professions, not just healthcare. For
example, one respondent in the SJR 35 survey whose employer is cross-training "instrument people”
and electricians urged that "instrument people" be licensed for work that is similar to the work done
by electricians. "Although there are a few common tasks," he wrote, "they are two separate trades".
His fear is that "instrument people" may end up running conduit for new equipment, which in highly
explosive surroundings could result in a catastrophic accident.

Policy

Choice

2°LJ Fioncchio, et al., op. cit., 1998, p. 24.
#'LJ Fioncchio, et al., op. cit., 1998, p. 29.
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Polic --Sh_oqld pgrsonnel and the facilities in which they operafte all come _w_ithin. the
Choic):le administrative reaim of the same department or should licensing efficiencies for
personnel, which requires similar applications, renewals, and investigations, remain
more of a personnel issue than an issue for the associated field in which the
personnel practice?
Board dissolution

The 1977 Legislature enacted sunset provisions for dissolution of boards. Although initially boards
automatically faced termination and had to prove their reason for being, the Legislature modified
that approach in 1983. Until 1993 one interim committee reviewed all boards but the statutes
providing for this review were repealed.

Currently boards are subject to periodic review by the Legislative Audit Committee. The governor is
to submit a list of recommended terminations before September 1 in each even-numbered year,
pursuant to 2-8-105, MCA. The Legislative Audit Committee then reviews the bodies on that list or
among "suggestions from legislators and legislative committees” and recommends "in the form of a
bill" to the next Legislature any agencies or programs that:should-be terminated subject to a
performance audit. The statutes in Title 2, section 8, part 1, MCA, provide timelines for action and
allow for reinstatement legislatively.

--Is the current system of dissolution effective?

Policy --Would a different system more politically palatable? For example, should the

Choice Legislature assign review of suggested board dissolutions to a temporary advisory
committee appointed by the department to which a board is administratively attached?

Conclusion
The Economic Affairs Interim Committee has the choice of deciding whether current
policies for licensing boards are working as intended and whether new ones are
needed. The SJR 35 study augments the latest Legislative Audit Committee's
performance review that proposed ways to improve effectiveness and efficiency. The
policies proposed in this report highlight issues affecting boards and pose
suggestions for new board creation or the dissolution of boards. The Economic
Affairs Interim Committee can choose among these policies or suggest others and
assign them to a work group that has signed up for the SJR 35 study to conduct an in-
depth review and provide comments.
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Appendix I: Boards and Programs by Type, Membership, Terms, Statutory Site, Executive Officer (if any), Purpose Statement

Statutory

37-13-102 ne, sa. we,
T 37, ¢ch26 & 37-26-102 he. sa, we,
Board of Alternative Health Care |yes noatty [1to5 (6 total) 85 3/none 4 yr staggered |ch27 37-27-102 affects lives
Board of Architects ]1 to3 (4total) | 1,194 |14+Bearlier/0 3yrs T37,¢ch 65 ‘137'55"01 he. sa. we |
23-3-401 - 23-3-
LBoard of Athletics no (3 total 1081 |00 3 yr staggered 611 no ref
10,101 [86+37eariier/69
Board of Chiropractors 1103 (4total) 553 [23+14earlier/16 |2 consec term |3 yrs T37,chi2
Board of Ciinical Laboratory
Science Practitioners yes, noatty [1t04 (5total) 896  |0/0 2 consec term |4 yr staggered (T 37, ch34 37-34-102 he, sa. we
T 37,ch4; T 37,
board of Dentistry 2108 (10total) | 1208 |29+15earlier/4 5 yrs ch2s no ref
37-68-101 he, sa.
Electrical Board 2103 (510l 4,050 |103+23earien3s 5 yr staggered |T 37, ch68 prp'ty
Board of Environmental Review es
: L el Ten e 50 84100 sedic| Snisas
37-19-701 he. 52. we
37-18-802 he.fin
Board of Funeral Service 1105 (6 total) 462 |12+3earlier/2 5 yr staggered [T 37, ch19 stability
[Board of Hearing Aid Dispensers 2105 (7 total) 83 18+2earlier/0 |2 consec term |3 wrs 37-15-101 he.we
Exec Sec 23-
Board of Horseracing 5to2 (7 total) ~1,500 3 yr staggered |T 23, ch4 4-106 no ref
37-686-102 Ii, he, po'ty,
Board of Landscape Architects 2103 (5 total) 102 [0/0 8 consec yrs |4 yrs T 37, chéé we
T37,ch3;T37,ché
T37,¢ch13: 37-3-101 he.ha.sa.we
122+73earlier/ T37.ch25; Exec Sec 37-[37.3-202 poi. 37-25
Board of Medical Examiners 2109 (11 total) 6,771 (12 4 yr staggered |T37.¢h20 3-211 101 he, 53, we
L 176+76earlier Exec Dir 37-
Board of Nursing 207 (Stotal) | 14,281 [/62 2 consec term |4 yr staggered |T 37. ch8 8-204 37-8-101 li-he
Brd-Nursing Home Agministrators 1104 (5+ total) 243 |0/0 5yrs T 37, cho no ref
Board of Occugpational Therapy 2 consec,
Practice 2103 (5 total) 363 [0/0 compl. terms |4 yr staggered [T 37, ch24 37-24-102 he, sa. we
Board of Optometry | 1t03 (dtotal) | 282 |3+4earlier/1 4 yr staggered |T 37.ch 10 37-10-105 he,sa,we
t’ l 87+earher Exec Dir 37-
Board of Qutfitters |1106 (7 total) ‘;2,593 45/110 3 yr staggered (T 37, ch47 47-202 no ref for brd pumose
N T 2 consec, L‘nSPeCtor 37-(37-7-102 statement re
Board of Pharmacy 2104 (6 total) 3,555 |19+4 earlier/14 |compl. terms |5 yr staggered |T37,¢ch7 7-104 he, sa. we
{Brd -Physical Therapy Examiners 1104 (5total) 988 4+1earlier/2 2 consec term |3 wrs T 37, ¢ch 11 no ref
Board of Plumbers 3106 (9 total) 1,525  |41+5earier13 4 yrs T 37, ch 69 no ref
Board of Private Security Patrol
| Officers and Investigators | 1106 (7 total) 1,570 | 1+3 earier/2 3 yr staggered |T 37, ch 60 37-60-103 he. sa. we
E)ard of Professional Engineeﬁ’ 37-67-301 I, he. [
Land Surveyors 2107 (9 total) 10,003 [12+8earlier/d | 4 yrs T 37,ch67 propenty
A.G. as board 2 consec, T
Board of Psychologists atty, ex officio ({2105 (7 total) 226 10ffive compl. terms |3 yrs T 37,¢ch17 37-17-101 he.sa.we
) no consec 5 yr
Board of Public Accountants 1to 4 (5 total) 4,126 |19+5earlier/1 |terms 5 yrs T 37, ¢ch 50 no ref
'Board of Radiologic Technologists 1106 (7 total) 1,303 ]3/none 3yrs T37,ch14 37-14-101 ne.sawe |
Board of Real Estate Appraisers 2105 (7 total) 419 [27+48eariier/11 |2 consec term |3 yr staggered |T 37, ch 54 no ref |
Exec Sec
198+125 2 terms, incl. may be hired
Board of Realty Regulation 21to 3 (5 total) 4,977 |earlier/31 term portions |4 yr staggered |T 37, ch 51 37-51-208  [no ref
Brd-Respiratory Care Practitioners|yes, no atty |1 to 4 (5 total) 809  |2+1earlier/0 T 37, ch28 37-28-101 he, sa. we
Board of Sanitarians 1102 (3 total) 186 1/none 3 yr staggered |T 37, ch 40 no ref [
Board of Social Work Examiners 37-22-101 com'n good,
& Professional Counselors es ‘m 6 (7 total) 1,315 [21+4eariier/2 per 2-15-124 LT 37,ch23 37-23-101 com'n good
Board of Speech Language i 2 consec,
Pathologists & Audiologists 1to 4 {5 total) 365  |0/0 compl. terms |3 yrs T37.chi15 37-15-101 he.sa,we
no ref exc for
5

30+1earlier/7

- '{f‘

S

T37.ch18

T37.ch43

euthanasia tc

B7AZ01he we
37-43-101he, we




Appendix Il: Results of Professional and Occupational Licensing Survey, August 2005

[Survey questions TOTAL Big Board |Smali Board [interested Pa |
[Total spiit to show all responses/responses 107/22/2005 026 515 668/381 170 / 86 218 /130
Current or former board member - "yes” 10.91% |
Current or former board member - "no” 89.09%
Section A ‘
1) Main Benefits of a licensing board? u
Credentialing 62.10% 63.17% 61.76% 69.27%|
[ Discipline 50.86%| _ 52.40%| 42.94% 67.43%)
[ Continuing education assistance 32.28% 32.93% 28.82% 41.28%
[ Limitations on competition 7.24% 7.04% 5.88% 9.17%
Protection of public health & safety 63.50% 64.97% 55.29% 75.69%
[ Consumer protection 56.91%|  58.38% 51.76% 65.60%
Other 6.59% 5.69% 5.88% 10.09%
2) Licensure in general limits competition-"yes" 6.80% 5.24% 4.71% 10.09%
3) A board's activities heips to ensure public health and .
safety-"yes" 72.57% 74.10% 67.06% 81.65%
4) Licensure by board enhances credibity-'yes' 72.68%] _ 74.55% 67.06% 82.57%
2 RS e T 5 v %
Section B-1 TOTAL Big Board |Small Board |interested Pal
1) Board meets: Too frequently 0.43% 0.30% 1.18% 0.46%
As necessary 13.50% 12.57% 19.41% 11.93%
L Too little 2.81% 2.69% 2.35% 3.21%|
2) Board reviews administrative rules: Once a year 2.38% 1.95% 4.12% 2.75%)
More than once a year 4.32% 2.99% 9.41% 5.05%
Board does not adopt rules 0.00% 0.00% 0.00% 0.00%
On a fixed schedule throughout the ye 5.94% 2.10% 1.18% 2.75%
3) Attorney familiarity with board subject matter-"yes" 6.80% 5.84% 9.41% 8.72%
4) Board modifies view per board counsel-"aiways" ' ~ 2.16% (1.65% 4.71% 2.75%
sometimes 5.72% 4.79% 8.24% 6.88%
rarely to never 0.32% 0.30% 0.58% 0.46%
5) Board attorney disagreement w/ counsel-"always" 0.22% 0.00% 1.18% 0.00%
sometimes 2.70% 2.84% 2.35% 5.05%
rarely to never | 1.84% 1.95% 1.76% 2.29%
6) Subject matter overiaps with another board-"yes" 2.70% _ 2.69% 2.94% 2.29%
7) If overlap, combined board better able to handle-"yes” ~1.08%] _ 0.75% 1.76%] ~0.92%
8) If overlap, legisiation better able {o address-"yes" 2.05%)] __ 2.25% 059%] 1.83%
Section B-2 _ TOTAL  |Big Board [Small Board |Interested Party
1) Budgeted travel by board is justified - “yes" 53.35% 55.39% 82.35% 44.04%
2) Board needs to review every application - "yes" 44.82% 44.91% 58.82% 34.40%
i . s b v - 2, s . ;" 2 : ,‘v ik m‘.» e ! SR 454 & 55 ;
3} Department's ljcense staff adequate for routine app-yes 52.59% 53.74% 64.71% 44.50%
Denarimen sestaftategimie Strvatis anpdind™ 3t SRR DRRS el E s RV RN
4) Department OK to discipiine minor infractions - "yes" 40.82% 42.22% 45.29% 35.78%
5) Department OK to discipline major infractions - "yes" 53.89% 55.39% 61.76% 47.71%
6) Public member OK on disciplinary panel - "yes" 36.07% 34.73% 45.88% 33.49%
7) it not board member, feedback frequency: "always” 2.48% 1.95% 2.35% 5.50%|
sometimes 23.65%)  22.90% 32,84% 22.02%
[ rarely 10 never 36.07%| 38.77% 38.24% 24.77%)
18) If not board member, stay informed by: "Newsletters” 31.53%|  36.23% 23.53% 20.18%]
Internet 8.42% 7.19% 15.88% 5.96%
Annual meetings 3.67% 2.25% 10.00% 4.59% |
Word of mouth 11.45% 10.93% 15.29% 12.84%
Generally don't cart 2.48% 2.10% 4.71% 2.29%
Other 4.75% 5,09% 2.35% 7.80%
9 Maximum‘number of board members/— "yes" 61.34% 62.72% 70.59% 52.29%
_10 Rel“a_’t‘idn)shj” /t?ét_weenvboard'mgmberslli‘censeéws‘- es ' ' 2376% = 2410% 2941% e :20:64%
T1) Equivaient rafio of public members to specialized. 1.1 3.24% _ 3.74% —235%] 3.21%)
1 public member to 2 or 3 specialists 55.28% 55.69% 67.06% 48.62%)|
2 or 3 public members to 1 specialist 3.78% 3.44% 4.71% 3.67%)
12m'l'/err_fj limit f9r bqarq members'-" es'i 53.35% 55.54% 58.82% 43.12%
13) Multispecialty board w/ ea. specialty represented-yes 56.48% 56.44% 71.18% 48.17%
AN e LS SRR A O R TR O O ers Sl O e
ed_ to 1~_r¢ /sr ecial - 16.66% 14.97% 21.18% 6.06%

15) Muitis ecia"l' boaré:l re(uV|resw1”+ repis| eciél w es”

25.16%

3

25 75%|

Aies ﬁ@mﬁ_ : W?M,’:?"» i i‘ %1




Appendix li: Results of Professional and Occupational Licensing Survey, August 2005

ISection € | |Big Board |Smali Board |Interested Party |
1) Everyone in discipline licensed -"yes" 90.06% 91.02% 95.29% 90.83%
Evenpesiniiseiiindicinsedindtin it s T A
2) Regulation of titie protects public-"yes" 38.55% 39.67% 36.47% 43.58%
3) Licensing criteria best set by statute and rule 73.00% 74.24% 67.65% 77.52%
Licensing criteria best set by rule not statute - 21.71% 22.31% 22.35% 18.81%
4) Scope of practice set by statute 49.14% 51.35% 41.18% 51.38%
5) If single specialty board = higher fees, is multispecialty
board with lower fees preferable-"yes" 48.60% 48.80% 46.47% _ 47.71%
6) Process for combining boards based on: similar function 65.23% 64.37% 67.06% 66.97%
cost efficiencies 27.21% 26.50% 25.29% 32.57%
dual licensing/overiapping scope of practice 58.86% 58.53% 62.94% 58.26%
line of authority/supervision by 1 over another 27.00% 28.89% 22.35% 31.19%
Criteria most important for creating a board: yes yes yes yes
7) addresses public health or safety through licensing 80.35% 83.68% 76.47% 79.36%
8) addresses public health, safety w/ disciplinary regs 51.40% 54.34% 40.59% 54.13%
9) addresses consumer protection through licensing 58.10% 58.38% 62.94% 54.13%
10) addresses consumer protection w/ disciplinary reg 24.95% 26.05% 24.12% 22.94%
11) provides practitioner w/ credentials-e.g. insurance 19.98% 18.26% 24.12% 22.94%
12) provides practitioner w/ means 1o regulate practice 39.52% 38.77% 45.88% 37.61%
13) other 3.24% 2.54% 4.71% 3.21%
Process for dissolution of board based on:
14) board doesn' set fees adequate to meet budget-yes 22.89% 23.05% 19.41% 23.39%
15) no complaints or other indication public at risk-yes 31.75% 33.38% 22.35% 33.94%
16) sunset provision -yes 58.32% 61.23% 48.24% 58.72%
z\; : i ‘AA ‘s .A 2 ,‘ & 3 i 5 . 'f;’;& . % u :AM ”;‘:f 3 2 3 ik Hesibr : 2 5 A hcatiulfiimt ‘ﬁ«u‘v B - ,v: ede
17) criteria other than sunset - yes 36.93% 37.13% 34.12% 39.91%
18) other - yes 5.51% 5.24% 5.88% 5.96%
actharsegtt . o e Bl e PR 2D - ETEEIe 2248
Responses by Board or Program
Addiction Counselors (program) 4
Aliernative Health Care 4
Architects 26
Athletics 1
Barbers and Cosmetologists 36
Boilers, Blasters, Crane Operators (program) 24
Chiropractors 5
Clinical Laboratory Science Practitioners 26
Dentistry 17
Electrical Board 53
Fire Prevention (program) 5
Funeral Service 18
Hearing Aid Dispensers 4
Horseracing 1
Landscape Architects 11
Medical Examiners 83
Nursing 164
Nursing Home Administrators 8
Occupational Therapy Practice : 2
Optometry : 0
Outfitters 6
Pharmacy 12
Physical Therapy Examiners 7
Plumbers 18
Private Security Patro! Officers/investigators 14
Professional Engineers and Land Surveyors 68
Psychalogists 9
Public Accountants 43
Radiologic Technologists 8
Real Estate Appraisers 19
Reaity Regulation 39
| Respiratory Care Practitioners 4
Sanitarians 12
Social Work Examiners & Professional Counselors ) 47
Speech Language Pathologists & Audiologists 28
Veterinary Medicine 8
Water Treaiment Piant Operators (program) 1
Water Well Contractors 2




