Montana Code Annotated 2005

15-30-101. Definitions. For the purpose of this chapter, unless otherwise
required by the context, the following definitions apply:

(18) (a) "Montana source income" means:

(i) wages, salary, tips, and other compensation for services
performed in the state or while a resident of the state;

!(ii) gain attributable to the sale or other transfer of tangible property

located in the state, sold or otherwise transferred while a resident of the

state, or used or held in connection with a trade, business, or occupation

carried on in the state;
(ii) gain attributable to the sale or other transfer of intangible property

received or accrued while a resident of the state: . . .
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA '

NOTICE OF PUBLIC HEARING
ON PROPOSED AMENDMENT

+

In the matter of the proposed
amendment of ARM 42.2.304
relating to Montana source
income

— e e e

TO: All Concerned Persons

1. On December 29, 2005, at 9:00 a.m., a public hearing
will be held in the Director's Office (Fourth Floor)
Conference Room of the Sam W. Mitchell Building, at Helena,
Montana, to consider the amendment of the above-stated rule
relating to Montana source income.

Individuals planning to attend the hearing shall enter
the building through the east doors of the Sam W. Mitchell

Building, 125 North Roberts, Helena, Montana.

2. The Department of Revenue will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing or need an alternative
accessible format of . this notice. If you require an
accommodation, contact the Department of Revenue no later than
5:00 p.m., December 18, 2005, to advise us of the nature of
the accommodation that you need. Please contact Cleo
Anderson, Department of Revenue, Director's Office, P.0O. Box

7701, Helena, Montana 59604-7701; telephone (406) 444-5828;

fax (406) 444-3696; or e-mail candersonfmt.gov.

3. The rule proposed to be amended provides as follows,
stricken matter interlined, new matter underlined:

42.2.304 DEFINITIONS The terms used by the department
are, in great part, defined in Tiles 15, 16, 39, and 72,‘MCA.
In addition to these statutory definitions, the following
definitions apply to ARM Title 42, wunless context of a
particular chapter or rule provides otherwise:

(1) through (28) remain the same. _

(29) "Montana source income”" 1is defined in 15-30-101,
MCA, and the statute should be consulted to determine whether
particular incom€ is "Montana source income" obligating a
nonresident to file a Montana individual income tax return,
and a pass-through entity to file a Montana information

return. In general, all income from work performed in the
state, real or personal .property located in the state, and

business conducted in the state is Montana source income. For
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example: : :

(a) Gain realized from transfer of real or personal.
property located in the state remains Montana source income
notwithstanding that recognition of the gain is deferred and
regardless of the deferral mechanism.

(b) Gain realized from an installment sale of Montana
property retains its Montana source income character and must
be reported as the payments are received. "

(c) Gain realized on the transfer of Montana property in
a like-kind exchange retains its Montana source income
character and must be reported when the gain is recognized in
a subsequent taxable transaction.

{30) through (53) remain the same.

AUTH: 15-1-201, 15-30-305, 15-31-501, 16-1-303, 16-10-
104, and 16-11-103, MCA

IMP: 15-1-102, 15-1-601, 15-30-101, 15-30-105, 15-30-
131, 15-30-1101, 15-30-1102, 15-30-1111, 15-30-1112, 15-30-
1113, 15-30-1121, and 15-31-101 and Title 15, chapter 31, part
3, MCA

REASONABLE NECESSITY: The department is proposing to
amend ARM 42.2.304 to augment the definition of "Montana
source income" because gquestions have arisen about whether
gain realized from the sale of Montana property somehow loses
its character as Montana source income when the gain is not
recognized and the tax is not determined until a later year or:
the happening of a future event.

4. Concerned persons may submit their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to:

Cleo Anderson
Department of Revenue
Director's Office
P.O. Box 7701
Helena, Montana 59604-7701
and must be received no later than January 6, 2006.

5. Cleo Anderson, Department of Revenue, Director's
Office, has been designated to preside over and conduct the
hearing. '

6. An electronic copy of this Notice of Public Hearing

is available through the Department's site on the World Wide
Web at www.mt.gov/revenue, under "for your reference"; "DOR
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administrative rules"; and "upcoming events and proposed rule _

changes." The Department strives to make the electronic copy
of this Notice of Public Hearing conform to the official
version of the Notice, as printed in the Montana
Administrative Register, but advises all concerned persons
that in the event of a discrepancy between the official
printed text of the Notice and the electronic version of the
Notice, only the official printed text will be considered. 1In
addition, although the Department strives to keep its website
accessible at all times, concerned persons should be aware
that - the website may be unavailable during some periods, due
to system maintenance or technical problems.

7. The Department of Revenue maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request,
which includes the name and mailing address of the person to
receive notices and specifies that the person wishes .to
receive notices regarding particular subject matter or
matters. Such written request may be mailed or delivered to
the person in 4 above or faxed to the office at. (406) 444-
3696, or may be made by completing a request form at any rules
hearing held by the Department of Revenue.

8. The bill sponsor notice requirements of 2-4-302, MCA,
do not apply. ‘

/s/ Cleo Anderson /s/ Dan R. Bucks
CLEO ANDERSON DAN R. BUCKS
Rule Reviewer Director of Revenue

Certified to Secretary of State November 28, 2005
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Current Law
Sale of Property without 1031 Exchange

Montana Property Montana Property
Purchased Sold
($10 million) ($15 million)

$5 Million in Montana
Source Income

Realized and Recognized for
Tax Purposes

For Both Residents and Non-Residents

All Property is Commercial or Investment Property; Impact of Depreciation Deductions Ignored



Current Law
Sale of Property with 1031 Exchange

Montana Property Montana Property Wyoming Wyoming
Purchased Sold Replacement Replacement

$10 million $15 million Property Property Sold, No
Purchased Further Deferral

\ I $15Qion $17 million
$5 Million in Montana Source I
Income Realized

$2 Million in Wyoming Source
Tax Deferred per 1031 Exchange Income Realized, Tax Deferral Ends

Montana resident: ~ Pays Montana tax at end of deferral on total of $7 million in gains
(Montana and Wyoming source income)

Non-resident: Pays Montana tax at end of deferral on total of $5 million in Montana
source income

All Property is Commercial or Investment Property; Impact of Depreciation Deductions Ignored
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' Rule Opponents Proposal
Sale of Property with 1031 Exchange

Montana Property Montana Property Wyoming Wyoming
Purchased Sold Replacement Replacement

$10 Million $15 Million Property Property Sold, No
Purchased Further Deferral

\ I 515 gi]lion $17 Million

$5 Million in Montana Source
Income Realized $2 Million in Wyoming Source
Income Realized, Tax Deferral Ends

Tax Deferred per 1031 Exchange

Montana resident: ~ Pays Montana tax at end of deferral on total of $7 million of gains
(Montana and Wyoming source income)

Non-resident: Pays no Montana tax at end of deferral despite having realized $5
million in Montana source income

All Property is Commercial or Investment Property; Impact of Depreciation Deductions Ignored




