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Purpose

This paper provides general background for the Senate Joint Resolution No. 24 (SJR 24) study

of prison population growth and alternative sentencing and offers for discussion a basic study

plan to help guide and focus the Law and Justice Interim Committee's SJR 24 study activities.

Overview

Challenges and trends

Policymakers in the area of criminal justice must make decisions about crimes, causes, and

consequences, how to reduce crime and recidivism, how to protect public safety, and how to

prioritize spending.  Overcrowding in prisons and the high cost of incarceration remain perennial

challenges for policymakers.  When substance abuse or mental illness is a factor in criminal

behavior, the key policy questions involve addressing underlying causes and providing effective

consequences.  Nationally, policy in this area is shifting from a focus on punishment and

incarceration to "nonsecure" treatment alternatives to prison.  These "diversion alternatives" are

often viewed as an effective way to manage overcrowding, control costs, motivate offenders to

participate in rehabilitation, and lower recidivism rates.  

Diversion programs

For discussion purposes, diversion programs may be grouped into three categories:

(1) "prebooking" programs (e.g., crisis intervention when law enforcement first becomes

involved); (2) "postbooking" programs (e.g., bail, plea, and sentencing arrangements), which

include operating special courts (e.g., drug, mental health, and treatment courts) in which a
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judge and treatment team providing case management supervision of an offender throughout a

treatment regimen; and (3) "postprison" programs (e.g, parole, prerelease, discharge planning,

and reentry programs).

Montana context 

Corrections

The Department of Corrections supervises more than 12,000 offenders.  The vast majority of

these offenders (77%) are managed in adult community corrections programs.  Only about 23%

(or roughly 3,100) are incarcerated.  The cost of incarceration is significantly higher than the

cost of community corrections programs.1  Nearly 50% of Department of Corrections' general

fund expenditures are for adult secure custody, while about 25% are for adult community

corrections.2    

Montana's overall offender population has grown an average of about 5% annually since 2002

(about 24.5% in total growth during that period).  Most of the growth has occurred in community

corrections.  Montana's prison population grew a total of about 12% since 2002 or about 2.4%

annually.3  

In FY 2005 and FY 2006, Department of Corrections' expenditures grew an average of about

9% over the biennium primarily because of the growth in the number of offenders committed to

the Department of Corrections.4

Substance abuse offenses are among the most common offenses for which adults are

sentenced to Department of Corrections' supervision.  The top ranking offense for both men and

women is drug possession.  Felony driving under the influence (DUI) is the 3rd most common
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offense among men and the 6th most common offense among women.  The sale of drugs ranks

as the 5th most common offense among both men and women.  Mental illness is also a

significant factor in criminal behavior.  Nationally, about 16% of incarcerated offenders suffer

from a serious mental illness.5

Montana's incarceration rate (i.e., the number of offenders who are sentenced to more than 1

year in prison) is 360 for every 100,000 residents.  When compared with incarceration rates in

other states, Montana's incarceration rate ranked 31st and was 17% below the national

average.6

Overcrowding remains a concern at Montana State Prison (MSP) and especially at the Montana

Women's Prison (MWP).  Both facilities must manage numbers that exceed the facility operating

capacity.  Although the average daily population at the MSP in FY 2006 exceeded the prison's

capacity of 1,467 by only 29 inmates, the Department of Corrections projects a growth rate of

6% annually, which would put MSP's population well beyond its capacity by 2011.  The MWP is

already operating well beyond its capacity of 194, with an average daily population of 264. 

Furthermore, the MWP population is expected to increase much more dramatically (17% in

each of the next 5 years).7  

Attachment A provides a Department of Corrections' table that breaks out the adult corrections

population by program type and capacity and shows the projected "growth beyond capacity" by

FY 2011.8  

Crisis intervention
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Section 53-21-139, MCA, requires that the Department of Public Health and Human Services

(DPHHS) establish crisis intervention programs to provide 24-hour emergency admission and

care of persons suffering from a mental disorder and placement in a safe community

environment as an alternative to placement in jail.  The DPHHS is also required to assist

counties in developing crisis intervention programs and providing for emergency community

placements as an alternative to jail.

The city of Billings recently established a Community Crisis Center and has hosted training for

emergency responders statewide to help provide crisis intervention to people with mental illness

and substance abuse problems.9  Attachment B is an article by the National Alliance on Mental

Illness evaluating (from the advocate's perspective) Montana's crisis intervention and Assertive

Community Treatment programs.  Montana is credited for its Assertive Community Treatment

programs, but faulted for a lack of psychiatric beds available in community hospitals.  The lack

of community-based capacity to treat mental illness is cited as contributing to the inappropriate

"criminalization" of mental illness.

Sentencing laws

Montana law authorizes broad judicial discretion in sentencing.  With respect to drug-related

offenses, section 45-9-202, MCA, states that judges may impose an "alternative" sentence,

including commitment to a Department of Corrections' residential drug treatment program. 

Similar provisions govern penalties for driving under the influence (DUI) of drugs or alcohol.

Although these provisions, contained in Title 61, chapter 8, part 7, MCA, state minimum and

maximum periods of incarceration, the Department of Corrections is authorized to place an

offender in a residential alcohol treatment program approved by the Department or operated in

the state prison. 

Attachment C provides an article on state sentencing reforms.  Although the article is several

years old (2002), it analyzes alternative sentencing as a reasonable response to what the article

states was an "unprecedented thirty-year rise in the prison population" caused in part by a
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"tough on crime" movement, which supported stepped-up law enforcement efforts, the

imposition of mandatory minimum sentences, and the scaling back of parole release. 

Treatment courts

Under inherent judicial authority, any District Court or court of limited jurisdiction may establish a

special court, including a drug treatment court or mental health court.  To spell out this inherent

authority, Montana enacted in 2005 the "Drug Offender Accountability and Treatment Act".   The

Act, codified as Title 46, chapter 1, part 11, MCA, defines a drug offender as "a person charged

with a drug-related offense or an offense in which substance abuse is determined to have been

a significant factor in the commission of an offense".10   With the consent of the prosecutor, the

defense attorney, and the court, a drug offender may voluntarily participate in a drug treatment

program, which is supervised by the judge and a drug treatment court team, as an alternative to

incarceration.  The court may impose various sanctions if the court finds that the offender is not

making satisfactory progress.  

A similar law, effective July 1, 2007, spells out the court's authority to establish a mental health

court as a means to provide "incentives and sanctions intended to assist a participant, whose

conduct has resulted in a criminal violation, in receiving the needed treatment and life skills to

prevent further criminal behavior associated with the mental disorder".11  

Several Montana and tribal courts have secured federal funding grants from the Bureau of

Justice Assistance for drug courts, including juvenile drug courts.  The funds are used to pay for

the cost of court-ordered evaluations, monitoring, drug tests, and treatment.  Montana's only

mental health court (so far) began operating in Missoula County in 2006. 

For the 2009 biennium, the Montana Legislature appropriated $747,500 in general funds for

drug treatment courts.  House Bill No. 2 from the 2007 special session states that the funds may

be used only "to provide grants to drug treatment courts and for up to one full-time

administrator, ongoing review of the operations of drug treatment courts, and the development
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of policies necessary to administer the provision of grants to drug treatment courts".

With respect to federal funding, Attachment D provides overview of federal grant funding

activity for treatment court planning and implementation in Montana. 

To provide more background on the purpose and operation of treatment courts in general,

Attachment E  offers a general overview of drug courts and Attachment F is an article

providing a national snapshot of mental health courts based on a 2005 survey. 

The SJR 24 study

Corrections Advisory Council

Senate Joint Resolution No. 24, a bill by request of the Senate Judiciary Committee, was 

carried by Sen. Laslovich (D-Anaconda), the committee's presiding officer.  Testimony during

hearings on the bill indicated that the impetus for the study resolution was a recommendation

from the Corrections Advisory Council, particularly advisory council members Sen. Steve Gallus

(D-Butte) and Gail Gutsche who were interested in examining California's Proposition 36.  That

proposition, entitled the Substance Abuse and Crime Prevention Act, passed in California in

2000.  The Corrections Advisory Council voted unanimously on November 30, 2006, to

recommend that a law similar to Proposition 36 be studied and implemented in Montana.  

California's Proposition 36

According to the Drug Policy Alliance, an organization that supported Proposition 36 in

California and that is supporting similar initiatives in other states, the primary purpose of

Proposition 36 was to enact a state law favoring treatment rather than incarceration for

nonviolent drug offenders.  Arguments made in favor of this act were that diverting offenders

from incarceration to community-based treatment relieves overcrowding in jails and prisons, is

less costly, and reduces recidivism.  Proposition 36 provided that first- and second-time

nonviolent simple drug possession offenders may be sentenced to chemical dependency

treatment programs rather than to jail or prison. The proposition did not address mental health.
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Study rationale

Evidently, to provide that the SJR 24 study would be broader than just a consideration of

California's Proposition 36, SJR 24 does not mention the proposition.  Rather, language in SJR

24 cites the following as the rationale for the study:

C growth in Montana's incarceration rate, growth in Montana's adult corrections population,

and growth in the Department of Corrections' budget;

C the high percentage of offenders who have been diagnosed with chemical dependency,

substance abuse, or mental illness;

C that treatment is proving to be an effective tool in rehabilitation of offenders; and

C successes in other states.

Study tasks

The resolution outlines the following study tasks:

C study secure care diversion for certain nonviolent offenders;

C examine the impacts of diversion and treatment; and

C estimate the overall effects of nonsecure care treatment alternatives on the state budget.

Study objectives

The resolution identifies the following study objectives:

C provide recommendations to the corrections systems and the judiciary to alleviate prison



Page 8 of  11

population growth;

C propose revisions to laws (i.e., legislation) "related to secure care placement guidelines

and treatment alternatives for certain nonviolent offenders";

C collaborate with the Corrections Advisory Council; and

C report to the 61st Montana Legislature, each tribal government, and the Governor.

Study questions

The following represents staff's analysis of the study questions that need to be answered in

completing the study tasks outlined in SJR 24.  These questions are offered as a basic starting

point for discussion by the Law and Justice Interim Committee as well as by stakeholders and

for further development as the study moves forward. 

I. Study secure care diversion of certain nonviolent offenders

A. Defining the scope

(1) What qualifies as "secure care diversion"?

(a) Should the study examine diversion from jail?

(b) Should the study examine prebooking, postbooking, and/or

postprison programs? 

(2) What  nonviolent offenses should be considered as "eligible" for "secure

care diversion?

B. Substance abuse offenders 

(1) How many offenders convicted of simple drug possession are in a state

prison? In adult community corrections? 

(a) How do these offenders break out by number of times that they

have offended (e.g., first-time offenders, second-time offenders,

etc.)? 

(b) How many of these offenders were incarcerated as a result of
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probation violations?  

(c) How many of these offenders were incarcerated as a result of

parole violations? 

(2) What other offenses have a substance abuse/chemical dependency

component that should be considered for "secure care diversion"?

C. Offenders with mental illness

(1) What nonviolent offenses are most commonly a factor of serious mental

illness?

(a) How many of these nonviolent offenders are incarcerated and in

which facilities?

(b) How many of these nonviolent offenders are handled in

community corrections and in which programs?

(2) Which nonviolent offenders with mental illness should be considered for

"secure care diversion"?

II. Examine the impacts of diversion and treatment

A. Having identified the nonviolent offenders who should be considered for "secure

care diversion", what types of "secure care diversion" should be provided?

B. If these programs were provided, what would be the impact:

(1) on adult corrections

(2) on communities

III. Estimate the overall effects of nonsecure care treatment alternatives on the state budget

A. What is the state budget for adult corrections, and what are the short-term and

long-term "cost drivers"? 

B. If nonsecure care treatment alternatives are provided for the identified nonviolent
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offenders, how would the state budget be affected in the short-term? long-term? 

Study phases and next steps

Whatever the answer to the above questions, the study plan for SJR 24 will involve three basic

study phases: 

Phase I - Identify Problems 

This study phase involves gathering and discussing information in a broad context

(though hopefully focused to some extent based on the answers to the questions posed

above).  Site visits, testimony from program personnel and stakeholders, and staff

research and data collection focus on gathering information necessary to define the key

issues.  By the end of this phase, Committee members should have defined the

problems on which the Committee should spend its time.  

Phase II - Options

After the Committee has identified the key issues, Committee activities focus on

identifying policy options.  During this phase, Committee activities can be focused on

inviting speakers to provide testimony on specific programs and to discuss alternative

approaches.  Typically, testimony from stakeholders, staff analysis, and reports from

working groups analyze the strengths and weaknesses (or pros and cons) of various

policy options.

Phase III - Recommendations

During this phase of a study, the Committee selects which options are most feasible and

begins to develop recommendations.  Committee meeting agendas typically focus on

discussions and work sessions to finalize recommendations and Committee bill drafts.

Typically, at least two meetings are required to accomplish each phase of a study, which means

a total of six committee meetings.  The more that the Committee is able to focus the study and

define problems at the outset, the more time that can be devoted to analyzing options and

developing recommendations. 
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In discussing SJR 24, the Committee should keep in mind that the Committee will also be

undertaking three other studies: 

C HJR 26 on mental health and corrections;

C HJR 50 on precommitment psychiatric evaluations; and 

C SJR 6 on juvenile justice.  

Each of these studies is addressed in a separate primer.

Cl0425 7187shma.


