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As requested bythe Chairman, the Department has prepared a point bypoint analysis of the
changes to staffie proposed in the draft handed out to the Cpmminee on lvlarch 6, 2008. In
the future we will try to have a similar document prepared prior to submission of any draft
proposal.

The Depanment has been wo*ing *fth MCA 85-2-360 through 85-2-369 for a year and
believes that the very detailed text of the statutes limits the discretion of the Department to a
point that permit applicant's costs and risls are unnecessarily high. The Department may
also see increased costs associarcd with litigation over the detail in the statute. In proposing
the changes to these statutes, the Department's intent is to tryand keep the goals of HB S31
to protect senior water right holden and provide a process to get a ground water permit in a
closed basin but reduce the detail. Byreducing the detail, we believe the Depanment can be
more flexible when faced with the facts of each proposed development we can reduce the
possibfiry of technicalities being the basis for denial of permits which will, in tum, reduce
the risk of litigation to the applicant and to the Department, and we can make the
application process under these provisions more attractive to rhe development community.
\fffhatwe do knowis we are seeingveryfewF{B 831 applications andwe are toldthatthe
reason is cost, risk and the ease of using exempt wells as a source of drinking water for
subdivisions.

The following nanative tries to give the C-ommiuee some pe$pective as to the purposes and
reasons we are proposing the changes ro statute. Again I would ask the Committee to take
these amendments in the same context as the draft reporu prepared by kgislative staff.
This is not an official agency legislative proposal; rather it is intended to focus the debate on
the permiaing process in closed basins.

. Changes to 85-2-360:

1. Page 1, Line 5: 85-2-32L is addedto include the MlkRiverclosure.
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2. Page L, Lines 5-10: These changes would require mitigation in order to
consumptively use groundwater in a closed basin. The Department is coruidering
these changes because of two facts: C.onsumptive use of groundwater will result in
net depletion of surface water over time, and basins were closed to new surface
warer uses because the kgislature or the Depanment determined that surface water

Based on these reasons, the proposed
changes eliminate the statutory questions of whether consumptive use of ground
water will cause net depletion (ft *rll) and whether net depletion will cause advene
affect (in a closed bxin there is no legally available surface water). By eliminating
these questions, applicants will know they have to offset consumptive use through
mitigation which will rrxake tlie process more certain and eliminate objections and
legal actions to determine if there is net depletion an#or adverse affect.

3. Page 1, Lines 11, 12: This change excludes the non-consumptive use of ground
'water from the requirements of mitigation. The Department is seeing an increase in
applications for use of ground warcr through "heat pumps" for climate control in
buildings. This is a non-consumptive rse of grotrnd water and should not require
nxugauon.

4. Page 1, Lnes 13-22: Same as lines 5-10 above.

5. Page 1, Lnes 23-26: CJarifythat if ).r develop a well for the pu{pose of conducting
$drogeologic tests, the rrse of the well must cease until a water right is obtained.

6. Page 1, Lnes 27-34: Same as in lines 5-10 above.

7. Page 1, Lines 37-39: Simplifythe language of the statute.

Changes to85-2-361:

8. Page 1, Lines 48, 49: This change brings the requirement to have a qualified
professional from (u) below in order to simplifyt}e wording of the section.

9. Page 1, Lines 49-55: These changes list the topics that our professional bdro-
geologists need in a hydrogeologic assessment associated with a ground water
development to evaluate the application. This begins to simplify and clarify the
detail of section 351.

10. Page 1, Lines 55-58; Line 1 on Page 2: These changes pull together criteria to
evaluate water quality in the ht'rogeologic assessment.

11. Page 2, Lines 1-5: These changes eliminate a long list of different sur{ace water
bodies. Note that on Page 1, Line 54 there is a reference to surface water. Surface
water is already defined in nrle 136.12.L0t(6a)l to include this list so these changes
are intended to simplifythe language of the section while retaining its pu{pose.



L2.Page 2, Lines 8-12: These changes are intended to clarify and simplify what an
applicant needs to show in predicting net depletions: the divened amount, the
consumed amount and the amount retumed. Ag"in the pqpose of the original
language is maintained but the language is simplified.

13. Page 2, Lines L6-20: This requirement is moved to Page 1, Lines 48 and49.

14. Page 2, Lines 2L-242 This sub.section has been very difficult for the Depanment to
administer as it may lead an applicant to submit an application that we can not
process under 85-2-3tl MCA criteria. (In other words, if the effects cross the
boundaries described in the.existing sub-section the applicant may ignore these
effects based upon this provision. Iio*.rr.r, the Depanment could noi ignore the
impacts beyond the boundaryidentified in the subsection under 85-2-3tl.MC"\ if
it had the potential to advenely affect a water rilht holder owside of the boundary)
Rather than dictating an anificial surface area boundary in statute, the Department
believes that the "qualified professional" should be allowed to define the extent of
the influence of ground warcr development for the basis the hydrogeologic
assessment. This eliminates potential con{lict between the Depanment, the
applicant, and the objecton.

15. Page 2, Lines 25-56: These changes eliminate the specific list of requirements for
aquifer properties and aquifer boundaries. The Depanment believes the "qualified
professional" would have sufficient legislative guidance provided on Page 1, Lines 51
through Page 2 Line L, to develop a bdrogeologic assessment. These changes
would simplify the statute and eliminat€ the potential for law suits over technical
ovenifhts in an application urhile maintaining the purpose of the provisions.

16. Page 2, Lines 57,58;Page 3 Lines 1-8: These changes clarifythe data requirements
prior to submission to the Bureau of Mines and Geologyfor inclusion in the ground
water data base. The Department receives applications where the initial
hydrogeologic assessment is in effor. Through the deficiency lener process, as well
as consulation with the applicant's "qualified professional" these errors are
corrected. These changes clarifythat it is the corrected hldrogeologic assessment as
deemed byth. Depanment that is senr to the Bureau.

Changes to 85-2-362:

LT.Page 3, Linesl5-21: These changes simplify statute by requiring mitigation of net
depletions not mitigation of nec depletions that cause adverse affect. Ag"itt, thit
statute only impacts closed basins and in closed basins the Legislamre or the
Department has determined that the surface water is fullyappropriated.

18. Page 3, Lines 23-58;Page 4 Lines 1-4: These changes clanfy and simplifyuthat is
required in a mitigation plan byeliminating the duplicate requirements for mitigation
plan; and aquifer. rgc^harge plans. .Yet th9 changes keep the. unique water quality
requirements needed for aquifer recharge plans in a sep:uate sub-section.



19. Page 4, Lines 5-8: These changes are intended to identifyproposals and actions that
can not be considered a "mitigation" pl"r. These mirror a C.olorado statute
excluding the elimination of vegetation to reduce consumptive use and the paving or
covering of land with harrd surfaces aga:r;' eliminating consumptive use as
components of a mitigation plan.

2O.Page 4, Line 11 and Lines 13, 14: This change again eliminates the question of
adverse affect and focuses mitigation on net depletion.

Changes to8*2-634:

2L.Page4, Lines 23 - 26:These changes coordinate the acceptance of the waterright
permit application with required discharge permits issued by th. Department of
Environmenul Qualicy. However, ratherthan requiring the applicant to have abeady
obtained the discharye permit fiom DEQ before applyrrg to DNRC for a water
right (a sequential process that delap the submission of the water right permit
application and incrcases the overall time fnme for the developer) the changes
provide for a coordinated but parallel process that should protect water qualiry and
reduce overall time frames. It is important to norc that i" (2) Lnes 27-29 the
Department cannot issue the permit uffil the DEQ discharge permit is issued.

Changes to8r2-639i

22. Page 4 Lines 47, 4SzReiterates that once aquifer rcsdng is completed *y use of the
'water shall cease.
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DRAFT - H8831 AMENDMENTS 3/13/08

85-2-350.  Ground water  appropr iat ion r ight  in  c losed basins.  (1)  An appl icat ion
for a ground water appropriation right in a basin closed pursuant to_85-2-330,
85 -2 -336 ,  85 -2 -34L ,  85 -2 -343 ,  o r  85 -2 -344  o t  adm in i s t ra t i ve l y  c l osed  pu rsuan t  t o
85 -2 -31 -9  o r  85 -2 -321  mus t  be  accompan ied  by  a  @
hyglg"gggf _"_g!.--eeE_"F_".rc"qo-f_

+*--a net dePletion
ef-to surface water_lgreuan!_to 85-2-36L; and must be accompanied by att_gq,lilet
recharge or mitigat.ion plan as provided in 85-2-362, if the assessmenL predicts
a net depletion to surface water.neeessary:

LZt- --uses-non-consumpLiwe Lo the-e9grq"-grg
exempt, from the requirements in (l_) above.

+e
€.H.+-

*n--SF-*-*}63?

-F )_{b-F-rf the applicant has used the water f or the purpose of conducting

t.est:!ng, the applicant shafl  terminate the use of
th. t"t"r 

"tt"r 
t."t i.tg i. .ff i  . r 'ailuil Eo terminate use of the water

rneymu€+ result in a fine of not more than $1,OOO for each day of the violaLion.

empl+es w+eh gE a 36i l
( a )

i€a
is tshe eaese ef tshe adverse ef€eets. A determination of whether or noL there is
an adverse effect on a prior appropriator as the result of a new appropriaLion
right is a determination that must be made by the department based on the
amount, location, and duration of €he-"-ameu*e--e+-net depletion. €hat--ean*ses-+he

+€a

@sely af€eeeed-
(5X+ The priority date for an appropriation righL that is granEed to an

entity whose permit, application was returned afLer April 11, 2006, and before
May 3, 2007, because of the departmentrs interpretation of a court decision is
the date of the init ial application to the department.

85-2-361.  Bydrogeologic assessmenE --  def in i t ioa - -  min imun requi renents.
(1)  (a)  For  the purposes of  85-2-360 through 85-2-362,  r rhydrogeologic
assessmentrr means a report €er prepared by a hydrogeologist, a qualif ied
scientisL, or a qualif ied l icensed. professional- engineer @

@tha tdesc r i bes thegeo1o9"y ,hyd rogeo1og i cenv i ronmen t i nc Iud ing
hydraulic propert,ies and boundaries, i-s{-e*e

a n d p r e d i c t e d n e t d e p 1 e t i o n , i f a n y , i n c 1 u d i n g t h e
amount, t,iming, and l-ocation of aay--net depletiory- le€e:* surface water within
ttre potentiatly-afiEEted area. Further, the report must, describe water guality
with _regard to_-$rg_p-lgv:gigtE_c!_Z!:!:110 and 85-2-364, and
method Lhat $ri1l be used at the time of any type of injection or introduction of
water  to the aqui fer  to  ensure compf iance wi th 75-5-410 and 85-2-364 and Lhe

Terri fulclaughlin
Water Rights Bureau. DNRC
444-6631
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DRAFT - H8831 AMEN'DMENTS 3II3IO8
water quality laws rgrde_r Ti_Ele 75, chapter _5.

;
mi

@
(b) In predicting net depletion of surface water from a proposed use,

considerat,ion must be given, at a minj-mum, Lo:
(i) the actual amount diverted and consumed; and
(ii) any arner*nEs EhaE will l :kely be lesE ilt eenver*anee; if a*yi and

wheEher a&)r lests arner*rrEs are IosE Ee tshe sysEem €hreugh evapera€4en er eEher
ien--er

e+her-+ean+=and
(iiii+) any return flows from the proposed use, including but not limited

to any treated hrastewatei' return flows if the treated wastewater that is
considered effluent meets the requirements of 75-5-410 and 85-2-364

seienE*sE; or a qualif ied l ieerrsed pre€ess*er+a} erlgineer EhaE *neerperaEes fer

@i€*+

iree

ies-r
i*s

(it*) Ehe pararnetsers ef Ehe aqui€er sysEem w*tsh*n Ehe area idenE*sied *n

(B) wheEher Ehe aquifer is eenf*ned er r**eenfired;

e+-meweme++,-
i*

*e+eep+e+i^ea-7
(v) evideaee o€ watser availabil*€yi and
(vi) tshe .leeats*ens ef aII we}ls er eEher seurees of ground wa€er of reeerd

wiEhin Ehe area idenEi f ied in  s"Lseets ien (?)  (a)  ( i ) .

€ha€-:i+eludes-:.

€5_}-}64J---and

eonrtrl l{anee witsh 75 5 {1S an* 9$ 2 354 and Ehe wa€er qtra}i€}r }aws nnder TiEle ?5i
e+apger_+-

(3) The hydregeelegie aeeessme+E Fm*sts inelude an analys*s ef wheEher tshe
i
depleEie"r of surfaee waEer in Ehe area deseribed {n eubseeEier+ (2) (a} (*) and Ehe

(?+) The final corrected hydrogeologic assessment,, the model
previded, the test well data, and other

i f  used
related

2 o f  4Terri McLaughlin
\{ater Riglrts Eureau. DNRC
444-6S31
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DRAFT - H8831 AMENDMENTS 3/13/08
information must, be submit.ted. to the department. The department shall submit
this information from a correcL and complete application to the bureau of mines
and geology. The that j-nformation
submitted pursuant to this section is ent,ered into the ground water information
cent.er database as part of the ground water assessment program. The department
glg_lu€gu €ha1l- determine the reg+Ire4_f_ormat of the infqrmation lg_glfgw_g*Iy
into tfre ground w;ier-database-

(15) An entity that has previously conducted some tlpe of hydrogeologic
assessment, may submit t,he information from that assessment as the hydrogeologic
assessment required by this section if the information meets the criteria and
requirements of this section.

85'2-352. Aquifer recharge or nitigation plans in closed baEins -- mininun
requirements. (1) _49_eSF:U*:r recharge or miti_9_glron_pl+n__Uug!__plgl{iqg*_gEdence
gf how the glgn will offs_el_lbg_fgglred_ggglg!__of net depletion to sue_face
waler from an appropriat.ion of water, including at a minimum:{*J--4n-app}iear+ts

+€n

reeearge-p+an-
€2) A nitsigaEie* plan mr*sts irrelude:
(a) the amor4]t. of wat.er reallocated through e

(b) t hange
or subst i tut ion;
(e) h9w the mitigalion water in the p_}an will _!g_!g!_lg- benefic_ial use;
(e) how the wat.er in t.he plan will be measured; and

(

i-€--+eqr+i:re+r
+el*

pt an +s regr*{red wj
(!e) ewidence that an application for a change in appropriation right, if

necessary, has been submitted.

Y; arrd

@
(2) In addiLlgn_le_ltre lggtfa_rgm

must also include:
*})--4dl aqt*J f er reeharge p

i:€--=eqi*Lred;

reeharge plan ie required wil l be eperaEed;

(g€t) a description of the process by which water wil l be reintroduced to
the aquifer;

(b) evidence that the appropriate water quality related permits have been
granted pursuant ,  to  T i t fe  75,  chapter  5,  and pursuant  to ?5-5-41-0 and 85-2-364;

Terri lVlclaughlin
VValer Righls Bureau. DNRC
444-e63 1
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DRAFT. H8831 AMENDMENTS 3/13/08
(h) evidenee eF waEer availabil iEy; and

(3) Mitigation water does not include the sa]vage of tributary waters by
the eradication_gf phreatophytes, nor does it include t,he-geg_of tributary_water
colfecEed from land surfaces t,hat have been made impermeable, thereby increasing
lhe runoff but not adding to the exist.ing supply of t,ributary water.

(4) The department may not require an applicant, through a mitigation plan
or an aquifer recharge plan, to provide more water than the quantity needed to
of fset  et  deplet ion.

(5) An appropriation right that rel-ies on a mitigation plan or aquifer
recharge plan to offset net depleLion of surface water €ha+-resi*Lbs-,i+--an

st be issued as a conditional permit
that reguires that the mitigation plan or aguifer recharge plan must be
exercised when the appropriation right is exercised.

85-2-354. Departnent permit coordination -- reguirements for aquifer
recharge plans. To ensure that the department and the departmenE of
environmental quality are coordinating their respective permitting activit ies:

(1) an applicant for a new appropriation right pursuant to 85-2-360 that
involves aguifer recharge and requires a discharge permit, shall provide
evidence that an application for the discharge permit has been submitted t.o the
appropriate agency;
*eeeesarll--and

(z) ttre department may not grant a new appropriation right pursuant to
-85-2-350 that involwes aguifer recharge unti l the discharge permit, if
necessary, has been obtained and presented to the department.

85-2-359.  Aqui fer  t ,eet ing,  test  wel I ,  or  moni tor iug wel l  data submiesion - '  not
benef ic ia l  uee.

(1) AIf aguifer testing data and other related information from test wells,
monit.oring wells, or other sources that is collected for the purpose of
obtaining a new appropriation right or a change in appropriation right must be
submitted to the department and the bureau of mines and geology in a form
prescribed by the department and the bureau of mines and geology. The bureau of
mines and geology sha1l ensure that information submitted pursuant to this
section is entered int.o the ground water information ceneer database as part of
the ground water assessment program.

(2) (a) Water testing or monitoring is not a beneficial use of water
requiring the fi l ing of a permit application.

(b) A permit is not reguired if the intent of a person is to conduct
aquifer tests, water quality tests, water level monitoringr ox other test,ing or
monitoring of a water source.

(c)  Upon complet ion of  the act iv i t ies descr ibed in (2)  (b) ,  the appl icant
shall terminate use of the water-

Terri Mclaughlin
Waler Rights Bureau. Dl\RC
444-6631
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