MEMORAMDUM

TO: JIM ELLIOTT, CHAIR

WATER POLICY INTERIM COMMITTEE
FROM: JOHN TUBBS, ADMINISTRATOR

WATER RESOURCES DIVISION, DNRC
SUBJECT: HB 831 PROPOSED AMENDMENTS SUMMARY
DATE: 4/15/2008
cC: JOE KOLMAN

As requested by the Chairman, the Department has prepared a point by point analysis of the
changes to statute proposed in the draft handed out to the Committee on March 6, 2008. In
the future we will try to have a similar document prepared prior to submission of any draft
proposal.

The Department has been working with MCA 85-2-360 through 85-2-369 for a year and
believes that the very detailed text of the statutes limits the discretion of the Departmenttoa
point that permit applicant’s costs and risks are unnecessarily high. The Department may
also see increased costs associated with litigation over the detail in the statute. In proposing
the changes to these statutes, the Department’s intent is to try and keep the goals of HB 831
to protect senior water right holders and provide a process to get a ground water permit in a
closed basin but reduce the detail. By reducing the detail, we believe the Department can be
more flexible when faced with the facts of each proposed development we can reduce the
possibility of technicalities being the basis for denial of permits which will, in turn, reduce
the risk of litigation to the applicant and to the Department, and we can make the
application process under these provisions more attractive to the development community.
What we do know is we are seeing very few HB 831 applications and we are told that the

reason is cost, risk and the ease of using exempt wells as a source of drinking water for
subdivisions.

The following narrative tries to give the Committee some perspective as to the purposes and
reasons we are proposing the changes to statute. Again I would ask the Committee to take
these amendments in the same context as the draft reports prepared by Legislative staff.
This 1s not an official agency legislative proposal; rather it is intended to focus the debate on
the permitting process in closed basins.

¢  Changes to 85-2-360:

1. Page 1, Line 5: 85-2-321 is added to include the Milk River closure.
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2.
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Page 1, Lines 5-10: These changes would require mitigation in order to
consumptively use groundwater in a closed basin. The Department is considering
these changes because of two facts: Consumptive use of groundwater will result in
net depletion of surface water over time, and basins were closed to new surface
water uses because the Legislature or the Department determined that surface water
has been fully appropriated in the basin. Based on these reasons, the proposed
changes eliminate the statutory questions of whether consumptive use of ground
water will cause net depletion (it will) and whether net depletion will cause adverse
affect (in a closed basin there is no legally available surface water). By eliminating
these questions, applicants will know they have to offset consumptive use through
mitigation which will make -the process more certain and eliminate objections and
legal actions to determine if there is net depletion and/ or adverse affect.

Page 1, Lines 11, 12: This change excludes the non-consumptive use of ground
water from the requirements of mitigation. The Department is seeing an increase in
applications for use of ground water through “heat pumps” for climate control in
buildings. This is a non-consumptive use of ground water and should not require
mitigation.

Page 1, Lines 13-22: Same as lines 5-10 above.

Page 1, Lines 23-26: Clarify that if you develop a well for the purpose of conducting
hydrogeologic tests, the use of the well must cease until a water right is obtained.

Page 1, Lines 27-34: Same as in lines 5-10 above.

Page 1, Lines 37-39: Simplify the language of the statute.

Changes to 85-2-361:

8.

10.

11.

Page 1, Lines 48, 49: This change brings the requirement to have a qualified
professional from (ii) below in order to simplify the wording of the section.

Page 1, Lines 49-55: These changes list the topics that our professional hydro-
geologists need in a hydrogeologic assessment associated with a ground water
development to evaluate the application. This begins to simplify and clanfy the
detail of section 361.

Page 1, Lines 55-58; Line ‘1 on Page 2: These changes pull together criteria to
evaluate water quality in the hydrogeologic assessment.

Page 2, Lines 1-5: These changes eliminate a long list of different surface water
bodies. Note that on Page 1, Line 54 there is a reference to surface water. Surface
water is already defined in rule [36.12.101(64)] to include this list so these changes
are intended to simplify the language of the section while retaining its purpose.




12. Page 2, Lines 8-12: These changes are intended to clarify and simplify what an
applicant needs to show in predicting net depletions: the diverted amount, the
consumed amount and the amount retuned. Again the purpose of the original
language is maintained but the language is simplified.

13. Page 2, Lines 16-20: This requirement is moved to Page 1, Lines 48 and 49.

14. Page 2, Lines 21-24: This sub-section has been very difficult for the Department to
administer as it may lead an applicant to submit an application that we can not
process under 85-2-311 MCA criteria. (In other words, if the effects cross the
boundaries described in the .existing sub-section the applicant may ignore these
effects based upon this provision. However, the Department could not ignore the
impacts beyond the boundary identified in the sub-section under 85-2-311. MCA, if
it had the potential to adversely affect a water right holder outside of the boundary)
Rather than dictating an antificial surface area boundary in statute, the Department
believes that the “qualified professional” should be allowed to define the extent of
the influence of ground water development for the basis the hydrogeologic
assessment.  This eliminates potential conflict between the Department, the
applicant, and the objectors.

15. Page 2, Lines 25-56: These changes eliminate the specific list of requirements for
aquifer properties and aquifer boundaries. The Department believes the “qualified
professional” would have sufficient legislative guidance provided on Page 1, Lines 51
through Page 2 Line 1, to develop a hydrogeologic assessment. These changes
would simplify the statute and eliminate the potential for law suits over technical
oversights in an application while maintaining the purpose of the provisions.

16. Page 2, Lines 57, 58; Page 3 Lines 1-8: These changes clarify the data requirements
prior to submission to the Bureau of Mines and Geology for inclusion in the ground
water data base. The Department receives applications where the initial
hydrogeologic assessment is in error. Through the deficiency letter process, as well
as consultation with the applicant’s “qualified professional” these errors are
corrected. These changes clanify that it is the corrected hydrogeologic assessment as
deemed by the Department that is sent to the Bureau.

e  Changes to 85-2-362:

17. Page 3, Lines15-21: These changes simplify statute by requiring mitigation of net
depletions not mitigation of net depletions that cause adverse affect. Again, this
statute only impacts closed basins and in closed basins the Legislature or the
Department has determined that the surface water is fully appropriated.

18. Page 3, Lines 23-58; Page 4 Lines 1-4: These changes clarify and simplify what s
required in a mitigation plan by eliminating the duplicate requirements for mitigation
plans and aquifer recharge plans. Yet the changes keep the unique water quality
requirements needed for aquifer recharge plans in a separate sub-section.




19. Page 4, Lines 5-8: These changes are intended to identify proposals and actions that
can not be considered a “mitigation” plan. These mirror a Colorado statute
excluding the elimination of vegetation to reduce consumptive use and the paving or
covering of land with hard surfaces again eliminating consumptive use as
components of a mitigation plan.

20. Page 4, Line 11 and Lines 13, 14: This change again eliminates the question of
adverse affect and focuses mitigation on net depletion.

e  Changes to 85-2-634:

21. Page 4, Lines 23 - 26: These changes coordinate the acceptance of the water right
permit application with required discharge permits issued by the Department of
Environmental Quality. However, rather than requiring the applicant to have already
obtained the discharge permit from DEQ before applying to DNRC for a water
right (a sequential process that delays the submission of the water right permit
application and increases the overall time frame for the developer) the changes
provide for a coordinated but parallel process that should protect water quality and
reduce overall time frames. It is important to note that in (2) Lines 27-29 the
Department cannot issue the permit until the DEQ discharge permit is issued.

e  Changes to 85-2-639:

22. Page 4 Lines 47, 48: Reiterates that once aquifer testing is completed any use of the
water shall cease.
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85-2-360. Ground water appropriation right in closed basins. (1) An application
for a ground water appropriation right in a basin closed pursuant to 85-2-330,
85-2-336, 85-2-341, 85-2-343, or 85-2-344 or administratively closed - pursuant to

85-2-319 or 85-2-321 must be accompanied by a bkydregeoclogic-assessment
hydrogeologic assessment of —that—has—been—conducted-pursuant-te—85-2-361—+te
prediet—whether—the-proposed—appropriationright—will -result—in—= net depletion

of-to surface water pursuant to 85-2-361; and must be accompanied by an aqulfer
recharge or mitigation plan as provided in 85-2-362, if the assessment predicts
a net depletion to surface water.necessary-

(2) Ground water applications for uses non-consumptive to the source are

exempt from the requirements in (1) above.

(3)%b+—If the applicant has used the water for the purpose of conducting
%he—hydfegee%eg&e—assessmeﬁ% testing, the applicant shall terminate the use of
the water_ after testing is completed. Failure to terminate use of the water
~_1mas€ result in a fine of not more than $1, 000 for each day of the violation.

is~%he—eaase—e£—%he—aévefse—eééee% A determlnatlon of whether or not there is
an adverse effect on a prior appropriator as the result of a new appropriation
right is a determination that must be made by the department based on the

amount, 1ocatlon, and duration of ehe—ameuﬂe—eé—net depletlon %ha%—ea&ses—%he

{5)+46} The priority date for an appropriation right that is granted to an
entity whose permit application was returned after April 11, 2006, and before
May 3, 2007, because of the department's interpretation of a court decision is
the date of the initial application to the department.

85-2-361. Hydrogeologic assessment -- definition -- minimum requirements.
(1) (a) For the purposes of 85-2-360 through 85-2-362, "hydrogeologic
assessment" means a report f£er prepared by a hydrogeologist, a qualified

scientist, or a quallfled licensed profe551ona1 englneer %he—pfeieee—éef—ef

Ehe—p}aee~ef~use~that descrlbes the geology, hydrogeologlc env1ronment 1ncluq_~g
hydraulic properties and boundaries, water—eguality-with regard-to—the provisions
of—75-5-416—and-85-2-364,—and predicted net depletion, if any, including the
amount, timing, and location of amynet depletion; tofer surface water within
the potentially affected area. Further, the report must describe water quality
with regard to the provisions of 75-5-410 and 85-2-364, and any water treatment
method that will be used at the time of any type of injection or introduction of
water to the aquifer to ensure compliance with 75-5-410 and 85-2-364 and the

Terri Mclaughlin 1of4
Water Rights Bureau, DNRC
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water quallty laws under Tltle 75, chapter 5. ﬂieseaea:beé-—a:&—subseet—teﬁ-—é%)——(-aé—

(b) In predicting net depletion of surface water from a proposed use,
consideration must be given, at a minimum, to:
(i) the actual amount diverted and consumed; and fer-like-benefieial-usess

to any treated wastewater return flows if the treated wastewater that is
considered effluent meets the requirements of 75-5-410 and 85-2-364.

(24) The final corrected hydrogeologlc assessment, the model if used
provided, the test well data, the monitering well -data;r and other related
Terri McLaughlin 20f4
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information must be submitted to the department. The department shall submit
this information from a correct and complete application to the bureau of mines
and geology. The bureau of mines and geology shall ensure that information
submitted pursuant to this section is entered into the ground water information
center database as part of the ground water assessment program. The department
and bureau shall determine the required format of the information to allow entry
into the ground water database

(35) An entity that has previously conducted some type of hydrogeologic
assessment may submit the information from that assessment as the hydrogeologic
assessment required by this section if the information meets the criteria and
requirements of this section.

85-2-362. Aquifer recharge or mitigation plans in closed basins -- minimum
requirements. (1) An aquifer recharge or mitigation plan must provide evidence
of how the plan will offset the required amount of net depletion to surface

(a) the amount of water reallocated through exchange or substitution;
(b} timing and location, generally, of water reallocated through exchange
or substitution;
(c) how the mitigation water in the plan will be put to beneficial use;
(e) how the water in the plan will be measured; and

(o o ] o the o1 1 bencEicial ’

(fe) evidence that an application for a change in appropriation right, if
necessary, has been submitted.

& §¥i ¥ aP?f@Pﬂ?&:&J&eﬁ-' 3
(2)In addition to the requirements listed in (1), an aquifer recharge plan
must also include:

(ag) a description of the process by which water will be reintroduced to
the aquifer;

(b) evidence that the appropriate water quality related permits have been
granted pursuant to Title 75, chapter 5, and pursuant to 75-5-410 and 85-2-364;

Terri McLaughlin 3o0f4
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(3) Mitigation water does not include the salvage of tributary waters by
the eradication of phreatophytes, nor does it include the use of tributary water
collected from land surfaces that have been made impermeable, thereby increasing
the runoff but not adding to the existing supply of tributary water.

(4) The department may not require an applicant, through a mitigation plan
or an aquifer recharge plan, to provide more water than the gquantity needed to
offset the adverse-effects—on—a prier-appropriateor—eaused—by—-the-net depletion.

(5) An appropriation right that relies on a mitigation plan or aquifer
recharge plan to offset net depletion of surface water that-results—in-an
adverse—effeet—on-a-prior-appropriater-must be issued as a conditional permit
that requires that the mitigation plan or aquifer recharge plan must be
exercised when the appropriation right is exercised.

85-2-364. Department permit coordination -- requirements for aquifer

recharge plans. To ensure that the department and the department of

environmental quality are coordinating their respective permitting activities:
(1) an applicant for a new appropriation right pursuant to 85-2-360 that

involves aquifer recharge and requires a discharge permit, shall provide

-evidence that an application for the discharge permit has been submitted to the

appropriate agency; thedepartment—with o ecopy of e relevant—dischargepermit—3if
reeessary;—and
(2) the department may not grant a new appropriation right pursuant to

‘85-2-360 that involves aquifer recharge until the discharge permit, if

necessary, has been obtained and presented to the department.

85-2-369. Aquifer testing, test well, or monitoring well data submission -- not
beneficial use. '

(1) All aquifer testing data and other related information from test wells,
monitoring wells, or other sources that is collected for the purpose of
obtaining a new appropriation right or a change in appropriation right must be
submitted to the department and the bureau of mines and geology in a form
prescribed by the department and the bureau of mines and geology. The bureau of
mines and geology shall ensure that information submitted pursuant to this
section is entered into the ground water information center database as part of
the ground water assessment program.

(2) (a) Water testing or monitoring is not a beneficial use of water
requiring the filing of a permit application.

(b) A permit is not required if the intent of a person is to conduct
aquifer tests, water quality tests, water level monitoring, or other testing or
monitoring of a water source.

(c) Upon completion of the activities described in (2) (b), the applicant
shall terminate use of the water.
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