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MONTANA FIRST JIIDICIAL DISTRICT COURT
LEWIS AND CLARK COUNTY

Cause No. BDV-2008-325

Respondents.

Hearing in this matter was held on April 21. 2008 on Petitioner's recluest

for a writ of mandate.

Stipulated Facts

At the hearing, the parties stipulated the facts are true and conect:

1. On October 19,20A7, Petitioner Cameron Springs, LLC, began

the application process to obtain a permit to operate a gravel pit immediately soutir of

Interstate 90 ir: Belgrade, Montana. In conrpliance with Department of Environmental

Qualify (Department) requirerrents, Petitioner subrnitted an opencutpennit application

CAMERON SPRINGS, LLC,

Petitioner.

v.

MONTANA DEPARTIVTENT OF
ENVIRONMENTAL QUALITY;
and RICFIARD OPPER, its
Director.

ORDER

W.lrrn Por,rcY IxrBnrM CoMM.
APRrL 29,2008
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fonn and

4-432(t)

by December 2007lrad submitted all the documents required by Section 82-

and (2), MCA.

2. On January 30, 2008, the Department sent an e-mail to.Iesse

Chase, one of the principals of Cameron Springs acknowledging receipt of the

application materials and inforrnation and stating that Petitioner's application rvas

"acceptable," I{olvever, the Department's e-mail also stated that the permit for the

gravel pit would not be issued until the Department completed an environmental

assessment (EA). The Department's e-urail also statecl that, based on tlte arralysis iri

the EA, the Departmeut may also require mitigation of specific impacts that could

require changing portions of the plan of operations or other application nraterials, and

that a decision on the application would be renderecl once the process was cotnplete.

3. Altlrough more than sixty days have passed since the Departrnent

acknowledged receipt of an "acceptable application" frorn Petitioner, the Department

still has been unable to issue the permit or to begin the EA because tlie Department has

iusufficient personnel and resources. It is impossible for the Department to complete

an EA for this site within sixty days.

4. The proposed location of Petitioner's gravei pit is near tlo other

gravel businesses rvhich have been in operation for many years. Despite the long

iristory of gravel businesses in this inimediate arsa, a request for an emergency zoning

district iras recently been submitted to the Gallatin County Commission by individuals

opposed to Petitiouer's application ancl other opencnt mining permit applications for

the area.

5. If the zoning district is enacted as reqrrested belbre the

Departmerrt issues an opencut mining penuit to Petitioner, it is possible that

Petitioner's proposed operatiou rviil be subject to additional rsstrictions and rnay even

ORDER- Pngc 2
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be zoned out of existence befbre it can beein.

Staudard of Revierv

Pursuaut to $ 27-26 -|A2,MCA, a two-pad standard applies.to ths
issuance of a writ of nrandate. Franchi Lv. County of Jeffersgn,.274^
Mont. 272)908 P.zd [210,]212; State ei rel. Cliigholm.v. DiEtrict Cortrt
( 1986), 224 Mont. 441, 441,73r P .2d 324,325. First, the -writ is
ivailaijle r,vhen the parly requesting it is erjtitled to the perfomance of a
clear legal duty by the liarty agains-t whom the writ is- 1qqgl! rygfglE:
Bntte-Silve-r5owSch. Dis[. ].Ip. 1 ,274Mont. 1311, 906 P.zd [193'] 195'

, the district coirrt mustglalt the writ
if there is no plain, speedy, [nd adeqgate rernedy available in the
ordinary couuse of law. Franchi,908 P.2d at2I2; Stale ex:=el.So=bPs v'
Montaria Dep't oL$ocial aud Reirabilitative $ervs, (\-{onr 1-9.95), 906
p.Zd204,ZO'6, SZ, St.[ep. t t00, 116'l; 5 27-26-102(2), MCA. In
Chislrolrl, we clarified tlre inquiry: "A negative answet to the tirst
qr6mo" 6ars the issuance of tire ivrit, and,-irrespective of the anstvet to
tirat question, an affinnative ans\ryer to the secorid, divests the coufi of
anthority to issue it," Chisholm,T3l P.2d at 325.

Cor.nmon CaU$q r,. Argenblight, 276 Mont. 382, 390, 917 P.2d 425,430 (1996).

Discussion

Petitioner suggests that Montana statutes rccprile tire issuance of the rvrit

of nrandate. The Depaltnrent, on the other hand, suggests that this Court exercise its

discretion and not issue the',vrit of mandate and allow the Departrnent to go tluough

ttre EA procedure to see what conditions might need to be placecl on the proposed

mine.

This Court agrces with Petitioner. Fir:st, the Court concludes that

Petitioner is entitled to the perlbnlance of a clear legal duty by the Department.

Section 82-4-432(4Xa), MCA, provides that the Department shall, within thirty days,

review the application, inspect the proposed site, arrd notify applicant whether or not

the depaltnrent believes that the application is acceptable. Section 824-432(4)(c)'

MCA, allows an extension of the thirty-day review period. Hete, no extension of the

review was sought.

ORDBR - I'age 3
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The operative statute here is Section B2-4-432(4Xd), MCA, r.vhich

provides: "If the application is acceptable, the department shall. issue a pennit to the

operator that entitles the operator to eugage in the opencut operation on the laud

described in the application." (Emphasis added.) The Montana Supreme Court was

faced rvith a similar sihration in 1979. Kadillak v. Anaconda Co., 184 Mont. 127,602

P.2d,I47 (1g7g). In lfuclillak, the corul rvas faced l,vith an application under the Hard

Rock Mining Act which required action on an application within sixty days of its

receipt. The Montana Supreme Court noted that wheu a stahrtory time limit precludes

the statutory duty of preparing an environnrental irnpact statement (EIS), the EIS urust

yietd. Itudillak, at 136, 602 P.2d at 153.

Also in lftdillak, the supreme court uotsd that the requirement for

envirorrnrental irnpact statements is contained in Section 75-I-20I,lvICA, which

provides, in part: "The legislahrre authorizes and dilects that, to the fullest extent

possible . . . ." (Emphasis added.) Clearly, the legislature, pursuant to Section 75-l-

201, MCA, conteurpiated some sort of environmental revielv of an application such as

the one involved here.

The Department points to A.R.M. 17.4.607(3)(c) as recluiring

govemrnental agencies to preilare an EA whenever stahrtory requirements do not allorv

sufficient time fbr the agency to prepare an EIS. This administrative rule certainly

rnakes sense. Florvever, an adnrinish'ative rule cannot overtum the clear direction of

the legislature. Section 75-l -201, MCA, as noted above, suggests that an

environmental review of some type talce place "to the fullest Extent possibl-q." Here.

due to a variety of reasons, neither an EA nor an EIS can be preilared in tinre for the

Deparhnent to comply r,vith its statutory mandate under Section 82-4-432, MCA.

The l(adillak corrrt noted that it is a maxim of statutory construction that

ORDER - I'agc 4
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a specific statute lvili control the general. Iftdillak, at 136, 602P.zdat 153' Here'

Section 82-4-432,MCA, with its specific statutory requirenrent controls over: the

generai requirenrent of a1EA, or an EiS as contained in Title 75, MCA'

Althoggh the Deparhlent found the application acceptable ori January

30, 2008, r'ro fi.rrther action seems to have been taken. Iudeed, the Departlrent has uot

even lregun the EA. In its responsive brief, the Department infonns the Courl that

woulcl take at least three mouths to conrplete the EA. (Resp't's Bl',, at 6, ll. 13-14')

The Cogrt in no way rvishes to be critical of the Departr:rent. The Cor.rrt

recognizes that the Department is overworlcecl and understaffed. In additio[, it is faced

with statutory deadlines that appeflr not to be realistic in that they would not allow tlie

Depailment to concluct an EA within a reasonable time. The Court ftIrther realizes that

the proposed gravel pit is in a resiclential area aud involves a number of cornplex

issues, Horvever, the Cogrt does uot find auy authority for these practical difficulties

to overricle the Department's statutory obligation to issue a pernrit once it is found an

application to be acceptable.

I-Iaving cletermined that there is a clear legal duty to issue the pennit, the

Court must deternine whether the Petitioner h.as a plain, speedy, and adequate remedy

available in the ordinary course of law.

Flere, it would appear that the remedy available to the Petitioner is to

wait several rnonths for the Department to conduct an EA. The Departntent, as noted

above, tras indicated that the EA could take up to four months. Fttrtlier, the

Departrnent lias not even begun the EA as of the date of the hearing. On or about

May 6 or 7, 2008, the Gallatin Cor.rnty Corlmissioners nray rvell issue zoning

regulations that would prohibit Petitioner's proposed use of tlie land in question' If

that should occur, it is clear that the Petitioner rvill not have a speedy or adequate

ORDBR - Pngc 5
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renedy at all.

Again, the Court is not faulting the Departrnent, and the Court is quite

syn:patlietic to the De;rarttneut's plight. It appears that the burgeoning gror,vth of

Montana has put unusual dentands on the Department, Frulher, it would appear that

Section 87-4-437, MCA, wlrich has not be con0oversial in the past and has been

adequate for its heretofore intended puryoses, is now conceivably outdated as the

tinelines contained in the statute do not allow the Deparlment to do an adequate job of

revielving applications for opencut nrining pennits.

Based on the above, it is hereby ORDERED, ADJUDGED, AND

DECREED that the Department of Environmental Quality forthwith issue a permit

allolving operatiolr of the Carneron Splings grarrel pit as requested in the application

subrnitted and frund acceptable by the Deparhlrent.

DATED UrisJ[day of April 2008.

Frank C. Crowley/James L. Shuler
Jane B. Amdahl

TlJlvlS/curncron spring v drq order.rvpd

M. SHERLOCK
Court Judge
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