
Reasons why the Water Policy Interim Committee should clarify that
the cross-referenceto 76-3-501 in $76-3-5llo MCA, should be amended

to read *76-3-501(7)."
Presented by Myra L. Shults, consultant Land use Attorney

to MACo's Joint Powers Insurance Authorifv
April 30,2008

Section 76-3-511 was added to the law in 1995 as part of House Bill
52r, Chapter 471, Section 5. Attached as Exhibit I is the preamble to
Chapter 471. The statement of intent is to provide guidance to the board of
health and environmental sciences (now the Board of Environmental Review
[BER]), the department of health and environmental sciences (now DEe)
and local units of government.

Attached as Exhibit2 are copies of the first page of the introduced bill and
of Sections 5, 17 and 18 of a discussion draft of HB 521.

. The title of the bill on the first page demonstrates what was introduced
includes no reference to local units of government.

. The second two pages are Section 5 fwhich was codified as $76-3-
5111.

o The fourth page is Section 17, which amends 76-3-501in accordance
with Section 5.

o The fifth page is section 18, which amends 76-3-504 in accordance
with Section 5.

Attached as Exhibit 3 is a copy of 76-3-511 in 1995-the codified version of
Section 5 of HB 521. on the second page the Compiler's Comments state
that Section 5 applies to local units of government when they attempt to
regulate the control and disposal of sewage from private and public
buildings.

Attached as Exhibit 4 is a copy of both 76-3-501 and76-3-504 in lgg5,
which are a codification of Sections 17 and 18 of HB 521.

At the top of Exhibit 4 is a copy of 76-3-501 in 1995. Note that there
are only two subsections in that code section.

Attached as Exhibit 5 is a copy of 76-3-501 in 2005 which shows the former
subsection (1) on Exhibit 4 is now divided into 9 subsections and subsection
(2) on Exhibit 4 was deleted.

Wlrnn por,tcy Irrltnnnvr Counn

I AT;i:fl"



Attached as Exhibit 6 is a copy of the testimony of representatives of
Montana chamber of commerce, the Montana Building Industry
Association (MBIA) and the Montana Association of Realtors (MAR),
before the Senate Natural Resources Committee, indicating their support of
HB 521, which only included restrictions on regulations related to
environmental concerns, and for the Montana Subdivision and Platting Act,
for regulations related to water, septic and solid waste.

Request to the Committee. Because LC 5014 includes a correction to the
incorrect cross-reference to 76-3-504(1x0(iii),in76-3-511, as set forth in
Section 2 of the discussion draft bill, I am asking that this Committee also
clarifu the reference to 76-3-5u by adding "(7)" after that code section, in
accordance with the original intent of HB 52I (1995).

The reason for this request is because attorneys and judges are
misinterpreting the scope of g76-3-51 1, MCA.

In Lewis and clark county a judge in his order suggested that
$76-3-51 1 might be used for fire regulations (possibly because an attorney
suggested it).

In Gallatin County an attorney in a lawsuit claimed that the County
could not adopt regulations regarding remainder parcels because such a
regulation would violate 976-3-5I l.

cascade counfy faced a challenge to its proposed subdivision
regulations because of a claim certain provisions, other than those relating to
water, septic and solid waste, violated $76-3-51 1.

Flathead county has been sued by a Realtor claiming that many
provisions, other than those addressing water, septic and solid waste, in its
subdivision regulations are more stringent than comparable state regulations
and/or guidelinesfsee subsection (1) of 76-3-5111, including the requirement
for posted notice of a subdivision application. The County has also received
a threatening letter from an attorney for MBIA claiming the same thing, and
trlring to extend $76-3-51 1 to challenge such items in the subdivision
regulations as the requirement for bear-proof containers, landscaping
requirements and weed control.



By clariffing the cross-reference to 76-3-501 in Section 2 of LC 5014.
this committee will merely reflect the intent of the original bill.

Thank You
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ch.471 MONTANA SESSION. LAWS 1995

(2') The department of administration @
prepaing m ay twt pnepare working drawings for the construction of a building,
with the exception of repair or maintenance projects, when the total cost of the
construction will exceed $95p00 $75,000."

Section 2. Effective date. [This act] is effective July 1, 1995.

Approved April 14, 1995

CIIAPTER NO. 471

lIrB 5211

AN ACT REQUIRING CERTAIN S'TATE ADMINISTRATIVE AND LOCAL
AGENCIES TO JUSTITY THE ADOPTION OF RI'LES THAT ARE MORE
STRINGENT THAN CORRESPONDING FEDERAL REGULATIONS;
REQUIRING THE BOARD OF HEALTH.AND ENVIRONMENTAL
SCIENCES, THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL
SCIENCES, AND.LOCAL UNITS OF GOVERT{MENT TO REVIEW AND
REVISE CERTAIN RULES TO ENSURE COMPLIANCE WITH THIS ACT;
AMENDING SECTIONS 5O-2-7t6, 7 5-2-771, 7 5-2-301, 7 5-2-509, 7 5r3-20L,
75-5-20L, ?5-5.311, ?5-6-103, 75-t0-2O4, 75-10-405, 75-10-603, 76-3-501,
76-3-504, 76-4- 104, AND 80-15- 105, MCA; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE AND APPLICABILITY PROVISIONS.

WHEREAS, the federal government frequently regulates areas that are also
subject to state regulation; and

WHEREAS, differing state and federal policy goals and unique state
prerogatives frequently result in differertt levels of regulation, different
standards, and different requirements being imposed by state and federal
programs covering the same subject matter; and

WHEREAS, Montana must simultaneously move toward reducing
redundant and unnecessary regulation that dulls the state's competitive
advantage while being ever vigilant in the protection of the publiCs health,
safety, and welfare; and

WHEREAS, Montana's administrative agencies should consider applicable
federal standards when adopting, readopting, oramendingrules with analogous
federal counterparts; and

\ryIfiREAS, Montana's administrative agencies should analyze whether
analogoug federql standards suflidently proteC the health, safety, and welfare
of Montanals citizens; and

WIIEREAS, as part of the formal rylemaking pr(rcess, the public should be
advised,ofthe agencies'conclusions about whether analggous federal standards
sufficiently protect the health, safety, asd welfare pf Montana citizens.

STATEMENT OF INTENT
.A statement of intent is required for this bill in order to provide guidance to

the board of health and environmental sciences, the department of health and
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ADMINISTRATIVE AGENCY

RE STRINGENT THAN coRRESPONDING FEDERAL REGULAT|oNS; REourBtNG

THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES AND THE DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES TO REVIEWAND BEVISE CERTAIN RULES TO ENSURE COMPLIANCE WITH

THIS ACT; CREATING AN AFFIRMATIVE DEFENSE FOR VIOLATIONS OF CERTAIN RULES MORE

STRINGENT THAN CORRESPONDTNG FEDERAL RULES; AMENDING SECTIONS 75-2-111, 7b-2-3O1,

75-2-503,75-3-201 ,75-5-201, 75-5-31 1 ,  75-6- l  03 ,75-10-204, 75-10-405, AND 75-10-603, MCA; AND

PROVIDING AN IMMEDIATE EFFECTIVE DATE."

WHEREAS, the federal government frequently regulates areas that are also subject to state

regulation; and

WHEREAS, differing state and federal policy goals and unique state prerogatives frequently result

in different levels of regulation, different standards, and different requirements being imposed by state and

federal programs covering the same subject matter; and

WHEREAS, Montana must simultaneously move toward reducing redundant and unnecessary

regulation that dulls the state's'competitive advantage while being ever vigilant in the protection of the

public's health, safety, and welfare; and

WHEREAS, Montana's administrative agencies should consider applicable federal standards when

adopting, readopting, or amending rules with analogous federal counterparts; and

WHEREAS, Montana's administrative agencies should analyze whether analogous federalstandards

sufficiently protect the health, safety, and welfare of Montana's citizens; and

WHEREAS, as part of the formal rulemaking process, the public should be advised of the agencies'

conclusions about whether analogous federal standards sufficiently protect the health, safety, and welfare

of Montana citizens.

STATEMENT OF INTENT

A statement of intent is required for this bill in order to provide guidance to the board of health and
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1 rule. rf the local board determines that the rule is uore strlngent
2 than ctiurparable state regulations or gridelines, the local board shall
3 comply with this section by either revising the rule to'conforr to the
4 

'state 
regulatlon gruideline or by rnaking the written f indincj as

5 provided under subsectlon (2'l withln a rea'sonable period of tine not
6 to exceed L2. nonths after receiving the petition. A petitlon under
7 this section does not relieve the petitioner of the duty to ionpLy
I with the challenged rule. The local board Day charge a petition
9 fi l ing fee in an amount not to exceed g25O.

' 10 (b) A person rnay also petition the local board for a rule review,
'11 under subsection. (4) (a) if the local board adopts a rule after January
L2 Lt 1990 vhere no state regti lation or guldeline existed and, ihe state
13 governnent subsequently establishes a couparable regulation or
14 guideline that'ls less stringent than the previously adopted loca1
15 board rule.

1'5

L7 llEW FECTfO}{. Sectl,oa 5, Local regiulatlons no norc..atrlngeat
18 than stato regulatlots or guLdellaes. (1) After [the effective date
19 of this actJ, except as provided ln subsections (2', through (4) and
20 unless required by state law, a governing body nay not adopt a rule
2L under 76-j-so1 or 76-3-501(si (c) that Ls nore stringent than the
22 comparable state regulations or guid.elines that address the sane
23 circunstances. The governing body Day incorporate by reference
24 couparable state regulations or gruidelines.
25 (2) The governing body uay adopt a rule to implement 26-3-501
26 or ze-g-soc (5) (c) that is Dore stringent than conparable state
27 regrlhtlons or grldellnes orily'if the governing bocly makes a i,rritten
28 finding after a public hearing and publlc conment and based on
29 evidence ln the record that:
30 (a) the proposed local standard protects public health or the
31 environnent I anci

o
- 13 Dlscussion Draft __ z
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1 (b) that the local board standard or requirenent to be irnposed
2 can uitigate har:u to the public health or environment and is
3 achievable under current technology.
4 (3) The written flndlng nust reference information and any peer
5 reviewed scientific study contained in the record that forns the basis
6 for the governing body's conclusion. The rritten findlng nust also
7 include infornation fron the hearing record regarding the costs to the
8 regrulated connunity directly attributable to the proposed local
9 standard.

10 (41 (a) A person aff,ected by a rule of the governing body
11 adopted after January 1, 1990 and before [the effective date of this
L2 actl tbat that Person believes to be nore stringent, than conparable
13 state regrulatLons or gruLdellnes nay petition the governing body to
14 review the rule. If the governing body determines that the rule is

!s nore stringent than cornparable state regulations otr gruidelines, the
16 governing body shall conply vith this eection by either revising the
L7 rule to conform to the state regulation or gruidellne or by naking the
18 rrritten finding as provided, under subsection (2t within a reasonable
19 period of tlne not to exceed 12 nonths after receiving the petition.
20 A petition under this gection does not relieve the petitioner of the
2L duty to conply wlth the challenged rule. The governing body nay
22 charge a petitlon fLllng fee In an anount not to exceed $ZSo.
23 (b) A person nay also petitlon the governing body for a rule
24 revies under subsectlon (l) (a) tf the governing body adopts a rule
25 after January 1, 1990 vhere no state regulation or guidellne existed
26 and the state goverrunent subsequently establlshes a conparable
27 regrulatlon or guldellne that Ls less stringent than the previously
28 adopted governing body trul€.
2g

. 
g.stloa 6. sectLon 50-2-116, ! lcA, is anended to read:

50-2-l1cr Pottrl rad duttlr o! loctl iouqt. (1) Local boards ghall:

- 1{ Dlscusslon Dralt -- 2
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maintenance of the renoval and rernedial actions agreed upon for the
expected life of the actions i

(b) a hazardous saste disposal facil l ty is available to the
state of ltlontana that neets the specifications of the president and
conplies with the gequirernents of subt,itle c of the' federal. Solid
Waste Dlsposal Act for necessary offsite storage, destructl.on,

treatrnent, or secure dlsposition of the hazarhous substances; and
(c) the state of llontana siIl pay or enf,n*e ensure paynent of

a share .of the costs of. the renedlal action, includirig all future
naintenance. ri

Sectl,on'l?. Sectlon Z6-3-501, ! lCA, is anended to read: 
.

rr?6-3-501. Eocal subAlvlslon regrutatLoDs. (1) Before JuIy L,
1974, the governlnE body of every county, cityr' and town shall adopt
and provide 

.fo"'the. enforcernent and adnLnistration of subdivision

regulations"reasonably providing for the orderly developaent of their.
jurisdictional areasl for the coordinatlon of roads lrithin subdivided

fand with other roads, both existing and planned;.f,or the dedlcation

of, lland iot roadways and for public utllity easementsl for the
idprovernent of roadsl f,or the provision of adequate open spaces for
ttravel, light,, air, and recreatlonl. for the provl,sion of adequate
ttransportation, vater, gs! drainageT+ld r qlrbject Ba tha orovlsl,orrs

sanLtary f,acilltiee; for the
avoidance or ninftnizatlon of congestioni and for the avoidance of
subdivision rvhlch nould involve unnecessary environmental degrad,ation
and the avoidance of, danger of injury to heaLth, safety, or welfare
by reason of natural hazard or the labk of watbr, drainage, access,
transportation, br other public services or nould necessitate. an
excessive expenditure of public funds for the supply of such services..

(2) Review and approval pr dlsapproval of a Eubdivislon under
thls chapter.nay occur only under those regulations in effect at the
tine an apprlcation for approvar of a prelirninary plat or for an

- 33 DLscussLon Draft .-_ z
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1 extension under 76-3-6Lo is subroitted to the governingr body.'r
2

3 Srotlon 18. section 76-3-s04, McA, is anended to read:
4 [?6-3-50{. l'thlltla requircneats for suDdLvlsl.on rcgrulatLoac. The
5 subdivision regulations adopted under this chapter shallr dt a
6 nininrun:

7 (1) require the subdivider to subnit to the governing body an
8 environnental assessnent as prescribed in 76-3-603i.

9 (2'l establish procedures conslstent with this chapter for the
10 subnission and review of subdivision plats;

11 (3) prescribe the foru'and contents of preliminary plats and the
L2 . dwuments to acconpany final platsr.

13 (4) provid,e for the ident,ification of areas which, because of

t natural or ten-eatsed human-caused hazards, are unsuitable for
15 Eubdivision development and prohlblt subdLvlsl.ons in these areas
16 unless the hazards can be elirninated or overcome by apprdved
L7 construction technlques;

18 (5) prohibit subdivisions for buildlng purposes in areas located
19 within the floodway of a flood of 1oo-year frequency as defined by
20 Title 76, chapter 5, or determined to be subJect to flooding by the
2L governing body;

22 (6) pregc ibe etanderds for:'
23 (a) the desigrn and arrangenent of lots, . streets, and roadsl
24 (b) grrading and drainagei

25 (c) aubtect to the orovislons of regction 5L sater supply and
26 aevage and eolld saste dlsposal, nlrieh Fhat, at a nininun, ueet the
27 regrulations adopted by the departnent of heattlr and environnental
28 sclences under ?6-4-104 i

(d) th9 locatlon and lnstallatlon of utl l i tJ,es;

. .(7') provlde procedures for the adrninistration of the park and
3 open-spac€ regulrenents of thls chapter;

Dlscussion Draf,t -- 2
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76.9610. Palment for ertension 6f cbpital
ment may require a subdivider to pay or guarantee
the :eobts',of.eiteniling capital facilities :related tb
includingbdt not"lirnited topublic roads; sewbr lines;
stormdrains tb a subdi,tision., The :costs must.reasOn'a
impacts'directly attributtrble.to rthersdbdivision. A
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as proviaed under sub-sectidii''(a,;rithd-il-t1pad",sble;rioa 

"f 
time, not Io

exceed 12 months after receiving the petition. A petiiion rinder this section does
not relieve_the petitioner of the duty to complywith the challenged rule. The
qq:qr-mSg b@y may charge a petition filing'fee in. an ambunt not to exceed
$250.

&) -A person may also petition the governing body for a rule review under
subsectiou (4Xa) if the govenring body adopts a rule after January 1, 1gg0, in
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lishnent of fees or public participation rcquire:
m,efi!t." : .. , i i

Part 6
Local Review Procedure

nce- { thQ.t'ed;d, th;fi 
r-vi!

rent protects public health or
.  

' . . " { i  
: :  "  r .  . ,  .  , . ,

Tp"og can,Eitigate harm toxe under burrenC techuotor*
on1ariou and peer_revtebfr

il"ll:3fr}:Hffftrffis
l"!ffilftrekqdiecirstly
lvepni'ng body ado,pted' aSBrat person be-lieves' 6 b" ;;;guroe, tinef rnay petition thbtg jD*y determines that the
fll?lto*,o" Suidehpes, tfe

"Tffi?ESEiIT'ffiHt-P{ene4oa of timd" not'6rnon under this sectign doesIUS*',"rsl#etr
.  

: !

tody for a rule review under
Ie after January 1, lggO;il

i"Jii. X&"J*ti&i*1.lir .'ri i,"*" "' 
.itui"'z nil"s of .a secend*lqFp cry' or

within B miles of a frit-"iasd- citi, the counry governing'body shall'submit:the

;f6'ql[q],,,il1.Ttg thb'..i' ol to-fr govenidsbody ortts desigiiated'agent for

rcvidw una 
"o-p 

eoii tr"td ;iliq9:*-tfbdlii't'fi tu =it1?Fj..yr'ffi 
' a rural

school district, as descnibed in pO-O-4.15, the county gone1.11lng.bt[i 9i*tt
iilJa"[i'iii'"-.tr'i"r[pvJtt'"p'-eti'ii""v-qgt35ngll*l*T]i*f;;
"-i;i"ff tiffi ;fi;f;fdti;;i6:Fpg'ttv-*thFanqeoln-oi,elgdciiror
t*"i il';prcji,5iie?lil di;il,ui*l-itttn to -d appreve{ bv botb tue dt or

i3fffii"?T[ff#f$#r*ffi?r#ni"m;;*'t'!-uilipgttit;tn"-e"J"r"i"g bogy of the puniprydiry sfqft coordrnate rne

subdivision review ;i;;;;i"" pto*frG-iojisti"i"e atlpUcation of

'%$ffi SiJ:t?Hhtiff 55[p1lffJ"fa5$e'?'*usrr'zes11o
and this section ao 

"u:iriJitn"l"in*ity 
olce*ain municipalities to regulatg

'"'Sff *r*fl&f ,lHtr;Hfrffif ffil4l*''f fi fi"*r...s,*
498, L t9?5; aiairl. se* i, cu:'oss; t:!?-nznc'na-iriiz'ir'de6olpart)i apL fS' I' cu

eg, L rgar; ima se.c" 4 cb" 606' L 1096.
rcoinpilerrs Comments . tnrst€es; and -a{€ mino.r-cbangee in style'
*Tg;;'Arrr;;d-.,,t -ct 

pte" 606 in (2)O) Amenan'ent effectfircApril lS' 1995. liiit
inserted tbird seutence regarding a oounfy gov-

erdng body prqviding an informational gpy.ol-
a pJtlmini* zuUaivi-sioo ptat to school district
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(3) For purposes of this section,. ,,irrigation 
district,, meanB a districtesta-blished pursuant to Title gE, 

"hu;t"" 
Z.Ilirtory: En Sec. I, Cb. tgd, U iS-d-

part S
Local Regulations

76'8-50I. 
"q:3::l*yr"igl 

regurations. (1) Before Jury 1, t974, the::I^":':q!:d"gl::g,::_._Ty,"it",d.qq;*,h"ir-;.J"iiLaprovidefortheenrorcement and administration or *uaiyiri"l 
"J*r;ilil"reasonauy provid-ingfor the orderrv g"r"rofi;;;#i'x"iutiJdiltfifi;fr; ror the coordina-tion of roaas wiihin ;;tiG;;iiu,ri ;m 

"tnli--.ailuoth existing andplanned; for the dedication oilia f* 
"oua*uy. *i?il puuric utility ease-ments; for the improve'nent orroaas; io" tn" p"o""i.iii-"i".aiq"ate open Bpacesfor travel, light, ir,. aua 

"ec"eauil'f;; trt" i"orri"-ioo Jiii!q,.ut" transporta-rron' water, and drainage; gubjest td tn" p*"inio"r orz6J;r=i;;;fr'"igd;:tiou of eanitary facilitiei; i"" tirl ir"iil"* o"_mioimtaiiJ"iot congestion; andfor the avoidance or 
""6ai"i"ioiorTJ&^*-o,rra **r""-"iir"oessarJr environ-mentat degradation and the 

""oi 
a*r-dlr.Fr, 

"ft 
,^"*#ii' nu"rt, safery, orwelfare by reason of.naturJ u**i"" the Lck of-i;Li,-o^oug, access,transportation, or_other public r"*iJ"., or wourd ,r"""..itut" an excessiveexpenditure of public funds -f;fur"."infv "f 

r""U .-";;;:.,Q) Review-and^Tl9"ut or .isall-rivat 
"f;ilff;;;; under this chaprermav occur onrv under those regulatioirs in 

"n*iJii";ffi; application forapproval of a preliminary prat i" r"ir" 
"rtensionundJ" zo-g-6ro is submittedto the governing body.

Eistory: fu"3ec..O-, CU. E_qOJL lg7g; amd.€ec.-g,^C-h. _S_g1, L 1974 amd. Sec.20, Ch.i.i1.il3gg:*"* rcaa fr;rii6&6iiJi'"Hi sec. r,'cr. s-rslilrdrij, amd. sec. u, cb.
Compller's Commentefi s e a;i,diif dtupter.af .in (1), near *:fiffitd,,?1r,ffi :tA:{iL S}; "frt" Ltri$i*ilHt#i,q*f#j,tr#trffi'ggi*i?"'.lsiio.oucparticipaiion
i3;;T 

t 
"r"t". A.mendmeni enr".ti* eprrrli,

7_9-3.802. Repealed. Sec.4, Ch.296, L. 19g1.
^_^E.p"v' En Sec-. 6, Ch. 600, L i6zii"-a*zrs,Li-eiqfdi["iiirzrr.bbr,sG;;'ffa*Sff 

3'3*#l;lD?a;amd.sec.20,cru
76'8-503' Hearing on,Dr.oposed regurations. Before the governinebodv adopts subdivisio:r reeu6fio;s-;;;,ru,'rt to ze_zubr,li .tir hold a publichearing thereon ana sharilive rliuiriiTti* oritsinte;t-;" .i"pt such regula-tions and of the publi. rr"i"g tlip"iu*ii"";aili;;fffi;L" and prace ofthe hearing in a newspap"" oig!n-"iJ"i"qr*i* t";h; fi#y not ress than15 or more than B0 aays prior t-o irr" a"ilof the hearine.

,ttfff#* *""1['iiftlh.trghh:g,? "-l' s'"' 8, dittt.i re74; amd. sec.20, ch.
76'8d0{' Mrn+}l- requirementg for subdivision regura*ons;The subdivision rezulatioor uaiptJ;i"; th.,s chapter shail, at a minimum:(1) require ttrJ suuaiviaei ;;ffi;to the go-verni"fr"i, an environ-mental assessment as prescribea i" iO-g-6OS; 

-- o-'v-""'6 vvl
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(2) establish procedures consistent with this chapter for the submission
and review of subdivision plats;

(3) prescribe the form and contents of preliminary plats and the docu-
ments to accompany final plats;

(4) provide for the identifrcation of areas that, because of natural or
human-caused hazaxds, are unsuitable for subdivision development and pro-
hibit subdivisions in these areas unless the hazards can be eliminated or
overcome by approved construction techniques;

(5) prohibit subdivisions for building pur?oses in areas located within the
floodway of a flood of 100-year frequency as defined by fitle 76, chapter 5, or
deterrrined to be subject to flooding by the governing body;

(6) preecnibe standards for:
(a) the design and arrangement of lots, streets, and roads;
G) grading and drainage;
(e) subject to the prcvisions of 763-611, water supply and sewage and eolid

wagte disposal that, at a minimum, meet the regulations adopted by the
department of environmental quality under 76-4-L04;

(d) the location and installation of utilities;
(7) provide procedures for the administration of the park and open-space

requirements of this chapter;
(8) provide for the review of preliminary plats by affected public utilities

and those agencies of local, state, and federal government having a substantial
interest in a proposed subdivision. A utility or agency review may not delay the
goveming body's action on the plat beyond the time limits specified in this
chapter, and the failure of any agency to complete a review of a plat may not
be a basis for rejection ofthe plat by the governing body.

Ilirtoryr En" Sec.6, Ch. 600, L 197& amd. Sec.8, Cb. Stt4 L 1974; qm6. Sec.20, Ch.
218,L.1976; R.C.I!L 1947, 11.8888(2), (9)l amd. Soc. 1, Cb. 286, L 1981; amd. Sec. 17, Ch.
274,L 19811 amd. Sec" 298, Ch. 418, L 19961 and. Sec. 18, Cb.471.. L f996.
Compiler'e Connentc and made minor changes in atyle. Amendment

1996 Amendnvnta.' Chapter 418 in (6Xc) effective April 14, 1996.
substituted "department of environmental Applbdility: Section 2Z(g), ClL. 47L, L.
gualit5r" for "department ofhealth and environ- 1995, provided: ',(3) [This act] doee not apply to
mental sciences"; and made minor changes in theeetablishmentoffeesorpublicpartici-pi[ion
style- Anendment effective July 1, 1996. requirements.',

Chapter 471 in (6)(c), at beqinning, in-
aerted "subject to th,e provisions of?6-&611";

76-8-606. Provision for sunmarlr review of subdivisions. Local
subdivision regulations must include procedures for the summaEf review and
approval of subdivision plats containing five,or fewer parcels when proper
acsess to all lots is provided, when no land in the subdivision will be dedicated
to public use for parks or playgrounds, and wlien the plats have been approved
by the department of environmental quality whenever approval is required by
part 1 of chapter 4; however, reasonable local regulations may contain addi-
tional requirements for summary approval.

Eletory: En" Sec.6, Cb.600, L 1978; and. Sec.8, Cb" SS4 L 1974; amd. Sec.20, Ch.
2L3,L 19761 R.C.l[. 1947, 11-886{l(6h amd. Sec. 1, Ch.679, L D86; amd. Sec. t, Ch.l6q
L f987; amd. Seo. 28g,Cb,4IE, L. 1996.
compller'e coonente ronmental quality" for 'department of health

l99iAmendment' Chapter4lSnearendof and environmental sciencesr'; and made minor
first clause substituted "department of envi-



Copied from the 2005 Annotated Code:

76-3-501. Local subdivision regulations. The goveming body of every county,
city, and town shall adopt and provide for the enforcement and administration of
subdivision regulations reasonably providing for:

(l) the orderly development of their jurisdictional areas;
(2) the coordination of roads within subdivided land with other roads, both

existing and planned;
(3) the dedication of land for roadways and for public utility easements;
(a) the improvement of roads;
(5) the provision of adequate open spaces for travel, light, air, and recreation;
(6) the provision of adequate transportation, water, and drainage;
(7) subject to the provisions of 76-3-511, the regulation of sanitary facilities;
(8) the avoidance or minimization of congestion; and
(9) the avoidance of subdivisions that would involve unnecessary environmental

degradation and danger of injury to health, safety, or welfare by reason of natural hazafi,
or the lack of water, drainage, access, transportation, or other public services or that
would necessitate an excessive expenditure of public funds for the supply of the services.

History: En. sec.5, ch. 500, L.1973; amd. Sec.3, ch.334, L.1974; amd. Sec.20, ch. 213,L.
1975; R.c.M.1947,11-3863(part); amd. sec. t, ch.378, L. 1985; amd. sec. 12, ch. 471,L.199s;
amd. Sec. 2, Ch. 298,L. 2005.

Compiler's Comments:
2005 Amendment: Chapter 298 in inboductory clause at beginning deleted "Before July 1,

1974"; in (9) near beginning after "environmental degradation and" deleted uthe avoidance of'; deleted
former (2) that read: "(2) Review and approval or disapproval of a subdivision under this chapter may occur
only under those regulations in effect at the time an application for approval of a preliminary plat or for an
extension under 76-3-610 is submitted to the governing body"; and mide minor clanges in style.
Amendment effective April 19, 2005.



SENATE NATI RATJ RESOURCES COMMITTEE
Itlareb 27, 1995

page 3 of 10

sufficient evidence to prove Ehe permit, was revoked'in
reEaliat ion.

Mr- iroh-soa said Lhe county HealEh DeparLment completed tsheir
review and said it, looked |ood. DHES denied rris iplricaEion on
grounds thaE, Lhe nitrat,e levels in his well were coo tr:-gn. sEate
J3l_t.qires nLtrate levels t,o be berow 2.5, his level was 1.4.
DHES said thaE, was too high and was approaching 2.5. As a resurE
lt: tp" paid 9800 in attorney fees, an&-g10,000 of improvernents to
the house and.no permit. Tire cosL of Lhe tesE, co gel tr is permii-
re issued wourd be- f rom g10,0oo to g25,000.  He said i f  he
performed Ehat tesE,, he was sure they-wouId find anoEher reason
Eo deny his application. He reviewe& a leE.ter he received from
the DHES denyJ.ng his permit. see EI(ErBrr 3 for testimony, and
pnone conversation. He fert HB 521 woul-d reguire state lnd
county government Lo be accountabre for theii act.ions.

David srea, xoalaaa chamber of, cmerce, said in travering the
staEe he had tarked to gas station owners that had paid. glo,ooo
Eo $30,000 to reprace t in:<s and cap off f loor draini. He had
arso t,alked tso dry creaners wuo paid g25,oo0 in fees. Arr
lmplement dealer 

-in 
the Bozeman area who was buirding a wash

basin t,o wash tractors before he worked on them, t,olA him tt, cost
$300,000.  Businegses ask nt ,e l l  us what  the ru les are,  and why.n
The fiscal note rnakes it seem it, is more expensive to justify'
rules than it would be to wriee them co begi-n witn.

steve Trrrk{ew{cz, Montana Autonoblle Dearers .asgocr.at,Lon, said.
they support. HB 521. rf Montana goverrunent entit,l-es fl-nds lt Eoo
cumbersome or too e>rpensive to justify in writing st.andard.s more
stringent that, federal- rules, h6w can Montanans 6e required t,o
comply or afford the costs?

Rlley ifobnaon' NatLonal FederatLoa fndependent BusJ.nesaes, said
conErary.E,o what. a lot of people may berieve, smarr businesses
are not, in favor of rape ana pirrage of E,he envirorunent such ae
!he_wa!gq, air, eEc. troweverl the| do want, accounEability, 

"trato nEell us why.

cbrle.f,aeLeot, ExecutLve DLreetor, ltontaoa BuLldlng raduettY
asaoc{atLou, said the bullding J-ndust,ry deaLs with-sEate and.
locar regulaEions. There weie increaied regulaE,ions ina a void
9f any checks and balances that, had almosE gotten ouE. of control.
For the reasons already stat,ed, they supporE HB 521.

Kea Wtlllame, repreaentlag the Montana power Compaayr said it was
LqportranE to remember that federar sEandards hrere adopt,ed Eo
protect t'he enviroilnent, so when Ehe st.ate of Montana chooses to
go Peyond federar standards, t,he regulaE,ed comnnrniEy has a right,
Eo know Ehe scient,ific bagis for mole st,ringent sta;1dards. f[ey
urge a do paas on HB S2L.

GatI lbercromble, Execut,Lve Dl,rector, Dloalana petrolerrm
AesocLatLou, sald that HB 521 rlras a good birr. rt  wil l  create

950327NR. SM1



SENATE NATURiAIJ RESOURCES COMMITTEE
'  March  27 ,  1995

Page 4 of 10

bueiness and regulat,ory eff iciencies by al lowing f lexibi l i t , les Eo
accommodate special situations in Montana. The bil} would give
Mont,ana Ehe olportunity t,o apply further science Eo meet their
concerns.

Ton Ebzery, Attorney for Encon, ln BtIltDgB, said HB 521 had been
subject t.o 4 subcoruniEtee meeL.ings and a suicable compromise was
worked out. A lot of changes were made, and the bill provides
provisions t,hat, probably won'E be accepEable to all, buE that, was
often t,rue in a compromise. Ttre bill doesn,t sErip any
environmental 1aws, but for a rule t,o be more stringent than a
federar rure t,hey have to Justify it through a findings process.
There was a look-back provision Ehat provided a petition
mechanism for an affected party to obtain a review of an existing
rule adopted after January 1, L99O. Dtr. Ebzery said HB 521
represents a lot of work and reconunends a do pass.

Cbarles Brookg, Bllllngs Cbamber of Comerce, said they asked t,he
comnittee t,o consider a cost anal-ysis of any environmental
regulations. The bill would protecE, privaE,e propertry rights, and
5-nsgre that proposed mandates were fuffy fundld Ly ttre
Iegislature. The EPA in sett,ing their standards, goes through a
vgry scientific analysis and review by independent, scient.Lsti.
l6Lke Murphy, representLng Montaaa watbr Reeourceg AEsoclation,
said Ehey wish to go on record in support of IIB S2L.

Erlc wllllame, Pegasug Gord, said they support, EB 521 as amended.

Tom Daubert, represent!.ng Ash Grove Cemeut Company, said they
support the legislation. If anyone suggests Ehat the bill would
allow Ash Grove Cement, Company t,o pet,ition the staEe t.o review
the rules and role them back Lo make them weaker than Ehey were,
anyone who would say that, doesn'L undersEand the legislation.
If the Legislature directs a staEe agency to adopt. rules that.
lvere st,ricter than the federal rules, tshe agjency may do so. The
bill does not interfere with thaE provlsion.

rloba Schoatz, represeinttng the !fioutana AgeocLatloa of, Realtorg,
said their association supports trhe legislat ion. The bi lL wouLd
do a l-oE, Eo make sure tfral good science was used, and that,
unfunded mandaces on privatre eielzens do noE occur wj.thout good
reagon.

Don Allen' represeutlng Montana Wood Products Aggocl.atLoa, eaid
they were in support of HB 521. IE is imporEanE, that locaI
goverunents were involved, because they Eoo should be able to
justify requirements beyond the federal goverrurent.

Iroraa Frank, repreeentl.ag the lt{ontana Farm Bureau FederatLon,
said they support, HB 521 because iL was a good bilI.

Rex Dlaauel, representlag Ceaex Petroleum DJ.vleloa, Lauielr said
there was a lot of work that, wenE, inEo the biII and t,hey support
Ehe bi l l  as presenced Ln the House.
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