85-2-311. Criteria for issuance of permit. (1) A permit may be issued under this part prior to the adjudication of
existing water rights in a source of supply. In a permit proceeding under this part, there is no presumption that an
applicant for a permit cannot meet the statutory criteria of this section prior to the adjudication of existing water
rights pursuant to this chapter. In making a determination under this section, the department may not alter the terms
and conditions of an existing water right or an issued certificate, permit, or state water reservation. Except as
provided in subsections (3) and (4), the department shall issue a permit if the applicant proves by a preponderance of
evidence that the following criteria are met:

(a) (i) there is water physically available at the proposed point of diversion in the amount that the applicant
seeks to appropriate; and

(i) water can reasonably be considered legally available during the period in which the applicant seeks to
appropriate, in the amount requested, based on the records of the department and other evidence provided to the

department. Legal availability is determined using an analysis involving the following factors:
(A) identification of physical water availability;

(B) identification of existing legal demands on the source of supply throughout the area of potential impact
by the proposed use; and

(C) analysis of the evidence on physical water availability and the existing legal demands, including but
not limited to a comparison of the physical water supply at the proposed point of diversion with the existing legal
demands on the supply of water.

(c) the proposed means of diversion, construction, and operation of the appropriation works are adequate;
(d) the proposed use of water is a beneficial use;

(e) the applicant has a possessory interest or the written consent of the person with the possessory interest
in the property where the water is to be put to beneficial use, or if the proposed use has a point of diversion,
conveyance, or place of use on national forest system lands, the applicant has any written special use authorization
required by federal law to occupy, use, or traverse national forest system lands for the purpose of diversion,
impoundment, storage, transportation, withdrawal, use, or distribution of water under the permit;

(f) the water quality of a prior appropriator will not be adversely affected;

(g) the proposed use will be substantially in accordance with the classification of water set for the source
of supply pursnant to 75-5-301(1); and

(h) the ability of a discharge permitholder to satisfy effluent limitations of a permit issued in accordance
with Title 75, chapter 5, part 4, will not be adversely affected.

(2) The applicant is required to prove that the criteria in subsections (1)(f) through (1)(h) have been met
only if a valid objection is filed. A valid objection must contain substantial credible information establishing to the
satisfaction of the department that the criteria in subsection (1)(f), (1)(g), or (1)(h), as applicable, may not be met.
For the criteria set forth in subsection (1)(g), only the department of environmental quality or a local water quality
district established under Title 7, chapter 13, part 45, may file a valid objection.
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