
Unofficial Draft Copy 
As of: June 30, 2008 (2: SSpm) 

**** Bill No. **** 

Introduced By ************* 

By Request of the ********* 

A Bill for an Act entitled: "An Act generally revising water 

enforcement laws; allowing for the limited appointment of water 

masters as special masters in district court proceedings; 

requiring that protection of prior appropriators be given 

priority in judicial enforcement considerations; making the 

pursuit of voluntary compliance optional; amending sections 3-7- 

311, and 85-2-114, MCA." 

Be it enacted by the Legislature of the State of Montana: 

Section 1. Section 3-7-311, MCA, is amended to read: 

"3-7-311. Duties of water masters. (1) The water master has 

the general powers given to a master by Rule 53(c), M.R.Civ.P. 

(2) Within a reasonable time after June 30, 1983, the water 

master shall issue a report to the water judge meeting the 

requirements for the preliminary decree as specified in 85-2-231. 

(3) After a water judge issues a preliminary decree, the 

water master shall assist the water judge in the performance of 

the water division's further duties as ordered by the water 

judge . 
f 

water master may be appointed by a district court to serve as a 

s~ecial master to a district court for actions brousht pursuant 
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to 85-2-114 (1) and (3) and 85-5-301.It 

{Internal References to 3-7-311: None.) 

Section 2. Section 85-2-114, MCA, is amended to read: 

"05-2-114. Judicial enforcement. (1) If the department 

ascertains, by a means reasonably considered sufficient by it, 

that a person is wasting water, using water unlawfully, 

preventing water from moving to another person having a prior 

right to use the water, or violating a provision of this chapter, 

it may, a L i - l r a h  a i i c ~ ~ Q i a  have L a i l c d  L u  ubt-ail1 v u l a r r t a r p  

F""ld= .I - 
DULIacLLAull  \ I ; ; ,  petition the district 

court supervising the distribution of water among appropriators 

from the source to: 

(a) regulate the controlling works of an appropriation as 

may be necessary to prevent the wasting or unlawful use of water 

or to secure water to a person having a prior right to its use; 

(b) order the person wasting, unlawfully using, or 

interfering with another's rightful use of the water to cease and 

desist from doing so and to take steps that may be necessary to 

remedy the waste, unlawful use, or interference; or 

(c) issue a temporary, preliminary, or permanent injunction 

to prevent a violation of this chapter. Notwithstanding the . 

provisions of Title 27, chapter 19, part 3, a temporary 

restraining order must be granted if it clearly appears from the ' 

specific facts shown by affidavit or by the verified complaint ... 

that a provision of this chapter is being violated. 
- .m - *, 

.--I* . . , .,:+* 
(2) Upon the issuance of an order or injunction, the 
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department may attach to the controlling works a written notice, 

properly dated and signed, setting forth the fact that the 

controlling works have been properly regulated by it. The notice 

constitutes legal notice to all persons interested in the 

appropriation or distribution of the water. 

( 3 1 0  The department may also direct its own attorney or 

request the attorney general or county attorney to bring suit to 

enjoin the waste, unlawful use, interference, or violation. 

(b) The county attornev or the attornev qeneral may brinq 

suit to enioin the waste, unlawful use, interference, or 

violation without beinq reauested to do so bv the department. 

(4) The county attorney or the attornev seneral may 
i 

prosecute under 85-2-122(1) or bring an action under 85-2-122(2) 

without being requested to do so by the department. m m -  
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(5) A county attornev who takes action ~ursuant to 

subsections (3) or ( 4 )  may recruest assistance from the attorney 

seneral . 
(6) When enforcinq the wrovisions of this section, the 

department, the county attornev, and the attornev qeneral shall 

qive ~rioritv to ~rotectinq the water rishts of a wrior 

aw~ro~riator under an existinq water riqht, a certificate, a 

permit, or a state water reservation. 

W l 7 )  After considerinq the wrovisions of subsection 

(61,- the department &aft? mav attempt to obtain voluntary 

compliance through warning, conference, or any other appropriate 
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means before petitioning the district court under subsection (1). 

' f h ~ m p t s  An attempt to obtain voluntary compliance under this 

subsection must extend over a period of at least 7 days and may 

not exceed 30 working days." 

{ Internal References t o  85-2-114 : 
85-2-122x 85-2-122x1 

- END - 
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