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This report is a summary of the work of the Water Policy Interim Committee. Volumes of
information were presented to and reviewed by committee members. Some of that information is
referenced here or included in the appendixes. All of the information, including written minutes
and, in some cases, audio minutes, is available on the WPIC web site:

http://leg.mt.gov/css /lepo/2007_2008 /water_policy /default.asp
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Introduction

It is easy to lend mythical status to Montana's waters. From the Bitterroot to the Yellowstone and
all the water in between, Montana's rivers, creeks, lakes and man-made reservoirs play a
significant role in the state's history. We are as connected to the water that cuts between our
mountains and through our prairies as we are to the land itself.

Because of that relationship, it is difficult to overstate the importance o
State. We depend on water for irrigating crops, quenching ﬂne thirst of
enabling industry, generating power, preserving fish oncif vildlife habi
myriad of recreational opportunities.

to fhe Treasure

Water - mostly its quantity and quality - is a biennial to
has been more than a decade since the Legislature conve
examine water policy.

The creation of the Water Policy Interim Committe
head between 2005 and 2007. -

situation,
closed basuns,
appropriatiol

adversely df er right holder.

These circumstances set the's ge for the passage of House Bill 304, which created the Water
Policy Interim Committee. The committee was charged with studying a wide range of water issues
in‘order to guide Montana's water policy toward ensuring fair and reasonable use of Montana's
resources as demands on water increase while supplies remain the same or decrease.

As passed in 2005, HB 22 imposed a fee on every water right in the state. Water right
claims as well as provisional permits and certificates granted in the new appropriations process
were required to pay the fee until the statute terminated in 2015. However, the 2007 Legislature
repealed the fee provisions of HB22 and transferred $25 million in general fund revenue to the
water adjudication account to replace fee revenue and keep the process on the 2015 timeline.
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The tasks assigned to the committee and a brief summary of the WPIC responses are included in
Appendix A.

The committee met 10 times over the interim and ventured into closed basins to hear comments
from some of the Montanans most affected by water management policies. In addition to Helena
meetings, the WPIC held meetings in Dillon, Bozeman, Thompson Falls, Choteau, and Hamilton.




Montana water management framework

Similar to other western states, Montana water law is based on the prior appropriation doctrine.
The prior appropriation doctrine, which means first in time, first in right, evolved as western lands
were developed through mining and agriculture. The eastern United States is based on a

riparian doctrine which provides that property owners along the banks of a surface water source
have the right to use the water that runs through or is pooled on their property. !yase that aren't
located along a surface water body are not entitled to water.

the movement of water was extensive and it is probably
extensive than the federal irrigation projects.

useful or benefic f] purpose are hereby recognized and confirmed.
(2) The.use of all water that is now or may hereafter be appropriated for
sale, rent, distr bution, or other beneficial use, the right of way over the lands of
< athers for dll litches, drains, flumes, canals, and aqueducts necessarily used in
ction therewith, and the sites for reservoirs necessary for collecting and
g water shall be held to be a public use.

(3) All surface, underground, flood, and atmospheric waters within the
boundaries of the state are the property of the state for the use of its people and
are subject to appropriation for beneficial uses as provided by law.

(4) The legislature shall provide for the administration, control, and




regulation of water rights and shall establish a system of centralized records, in
addition to the present system of local records."

Because not all water use was required to be filed with the state or with the county there was no
way to quantify the water rights that are guaranteed through subsection (1) of Article IX, section
3.

Policy makers knew that these rights were recognized and confirmed, they just dldn't know who
had the right to use the water, where the water was put to benefucnal how much water was

s

water rights in the state of Montana that were in effect pr
Constitution.?

Subsection (4) of Article IX, section 3 required the legislatur
control, and regulation of water rights and to establish a syst
addition to the present system of local records.

entralized records, in

The Department of Natural Resources and Consen

ces and Conservation
y the water rights bureau and
am and the water adjudication

Woater in Montana is managed by the Department of N
(DNRC). The water rights process in the D partmeugffis m
is split into two program areas - the ney appropriations p
program.

The new opproprlahons program uddresse i »}atigﬁs for state based water rights or "new"

ists local wi férshed groups and water users to solve water management problems by
providing technical support to other DNRC bureaus, the Reserved Water Rights Compact

2 A more detailed description of the statewide adjudication and ancillary issues can be
found in the Legislative Environmental Policy Office Publication "Montana's Water: Where is it2
Who can use it?2 Who decides?" (2004) (http://leg.mt.gov/css/publications/lepo /default.asp).
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Commission, and other governmental entities.

The Water Operations Bureau administers the following programs:

. Dam Safety -- Ensures that the approximately 90 dams statewide that have the potential
to cause loss of life downstream if they fail, are properly constructed, maintained, and
operated.

. Flood plain Management -- Assists the 110 locally administered Flood plain‘mcmugement

programs throughout Montana in reducing the loss of life and structural property through
wise Flood plain development, and in reducing the loss of functlo \at ﬂood plains by
reducing the amount of erosion of stream banks due to unwise Flood [ Ialn development
throughout Montana.

te-owned water
anals and one 10

MW hydropower facility. The bureau is also
the Department of FlSh Wildlife, and Park

MC' gEcch*water division is presided over by a water judge. These water judges are dlstrlct
court judges who are also designated as water judges. Because of extremely large work loads
faced by district court judges most certified hearings and other water related controversies are
heard by the Water Court rather than by the water division water judges. However, based on
the accelerated pace of the statewide adjudication process there is a possibility that this practice
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may not be able to continue because of the Water Court workload related to decree issuance
and addressing all issue remarks prior to issuance of a final decree.

The Reserved Water Rights Compact Commission

The Reserved Water Rights Compact Commission was created in 1979 by the same legislation
that created the Water Court. At the time, the federal government was involved in litigation on
behalf of the seven reservations for their federal reserved water rights. The Commlssmn was
created in response to uncertainty about how, and in what court, the ad tion would proceed.

The Commission is a division of DNRC and is admlmstratlvely attached 'r the department for
budget purposes. The Commission's only mandate is to negotiate an equn‘ab rtionment and
division of the waters of the state between the tribes that, are clalming those waters (as ‘well as
nontribal federal users) and nontribal state water users. The' Comimission is not separ om the
adjudication process but is integral to it, and the outcome: entire statewide adjudication
process is critical to the work of the Commission.

Montana is the only state with a Compact Commission. Some othe tates are involved in

negotiation with the tribes and the federal government th ugh their €ys general or natural
ul because negotiations are conducted

1ot to.negotiate, then its reserved

s a part of the Montana statutes. Water compacts
ongress because of necessary authorizations and

whe‘re all parties consenf\to the decree and the decree conforms to applicable law. To date, the
Legislature has ap roved five tribal and several federal wclter compacts. The Northern Cheyenne

gress because of concerns of downstream states over water marketing provisions,
provisions are operational and have been approved by the Interior and Justice
Departments The Crow and Fort Belknap Compacts have been approved by the Legisiature but
are still waiting for federal approval and necessary legislation. The necessary federal legislation
appears to be moving forward but the outcome is unknown at this time. The Blackfeet Compact,
which is still under negotiation, will be of critical importance because of the St. Mary Project
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located at the headwaters of the Milk River. The water moving through the St. Mary Project is so
crucial to the entire Milk River Basin that there is language included in the Fort Belknap Compact
that if the St. Mary Project is not maintained to current standards, then the entire Fort Belknap
Compact is void. The Confederated Salish/Kootenai Compact is also still under negotiation and is
of a high priority because of the permitting freeze in place on the Flathead Reservation.

The Tribes brought water rights cases before the Montana Supreme Court and won, f%'und the
Supreme Court placed a moratorium on new state water rights permits until the \yg,,d’fer rights are
quantified.

A federal reserved water right is created when the federa governmenf eserves
Indian tribe, thereby impliedly reserving enough water to fulfill the purposes of
The federal reserved water rights doctrine was decided. in ut
questions arose as to what that means in terms of qucmf
not lapse from lack of utilization.



Montana Water Law Basics

In Montana, a person must have a water right prior to appropriating water and putting the water
to beneficial use, unless the use falls under exemptions provided for in 85-2-306, MCA:

. A permit is not required before constructing an impoundment or pit and ap roprlcmng
water for use by livestock if:
. the maximum capacity of the impoundment or pit is less tﬁcn 15 acre-feet;
. the appropriation is less than 30 acre-feet a y

. the appropriation is from a source other tha
. the impoundment or pit is to be constructed on and will.be a
of land that is owned or under the control ic
larger.
. Outside the boundaries of a controlled ground wc

before appropriating ground water by means of
maximum appropriation of 35 gallons a minute ol
year, except that a combined appropriation from the sami
or developed springs exceeding this Ilmltutuo 1 re
must be filed with DNRC)

that mclude a hydrogeologlc assessment, and, if necessary, a mitigation or aquifer recharge plan,
and ensures that a "senior” or prior surface water appropriator will not be adversely affected by
the new water use.



Applying for a new ground water permit in a closed basin is complex due in part to new statutes,
case law, and pending litigation on multiple issues. In general, it is more difficult to obtain an
appropriation in a closed basin than in a non-closed basin.

House Bill 831 is included in Appendix B. A flow chart outlining the closed basin groundwater
appropriation process is included in Appendix C.




Legal Issues in Closed Basins

Two court cases involving exempt uses in closed basins contributed to the changes passed in House
Bill 831 by the 2007 Legislature.

Closed basins in Montana date back to the administration and statewide adjudication of water
rights for determining the priority of post-1973 claims to water. It became clear that there were
significantly more adjudicated and legitimate nonod|ud|cc|ted claims to er tban there was
available water. The Legislature responded to this fact by en
- applications in the over appropriated basins.

The Legislature enacted basin closures for the Teton River basin, secﬂo s 85-2:329 cmd o
85-2-330, MCA, the Upper Clark Fork River basin, sections 85-2-335 through 85-2 338 CA,
the Jefferson River basin and Madison River basin, sectio 340 and 85-2- 341 MCA and
the Upper Missouri River basin, sections 85-2-342 and 85 A, and a temporary
subbasin closure for Bitterroot River subbasins, section 85- In addition, section
85-2-319, MCA, provides that in a highly opproprlated bosm or n, the Department of
Natural Resources and Conservation (DNRC) may by: rulé. reject p (I‘icclﬂons or modify or
condition permits already issued.

es that the DNRC may not

in closure statute p
: within the closed basin. New

With certain statutory exceptions, each b

accomponle “',pqred by a professional engineer or hydrologist oddressmg the
hydrologxc connechon '

the criteria of section 85-2-31 1, MCA, that the augmentation plan provided sufficient

3 In HB831, see revisions to sections 85-2-329(2), 85-2-340(2), and 85-2-342(2), MCA.
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augmentation water in amount, time, and location to replace depletions to senior water rights.
The legislative history for the basin closure statutes provides little insight with regard to the
exceptions to the basin closure statutes and indicates that most of the concerns giving rise to the

bills related to surface water.

The connection of ground water and surface water

ith River drainage, part
environmental

A dispute arose over applications for new ground water permits in the
of the Upper Missouri Rlver closed bosm. The DNRC prepored,ﬂa supplen

The supplemental environmental assessment further not
affects surface stream flows.

stream toward the well. The
ration. T}{\e DNR rogeologist reported that a
s'rream takes |onger to recover from estream capture of its tri butary ground water than from

. exception. The Legislature did not define
urface water” in any of the basin closure laws.

in exception to the Upper Missouri River basin closure law. Trout Unlimited
- parties initiated svit against the DNRC.

ation, DNRC adopted ARM 36.12.101(33), defining “immediately or directly

1o surface water” to mean ground water "which, when pumped at the flow rate
requested in the application and during the proposed period of diversion, induces surface water
infiltration." The definition again ignored water diverted from streams through prestream capture
of tributary ground water.
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In Montana Trout Unlimited v. Montana Department of Natural Resources and Conservation, the
Montana Supreme Court stated that the Upper Missouri River basin closure law serves, in part, to
protect senior water rights holders in the Upper Missouri River basin.*

The Court noted that the DNRC's interpretation of "immediately or directly” indicated that the
DNRC considered ground water to have an immediate or direct connection to surface water if
ground water "pumped at the flow rate requested in the application and during the proposed
period of diversion, induces surface water infiltration." This formal interp eta’non ‘embodied in
ARM 36.12. 101 (33) comported with the informal mterpre’rohon embod Tfetter from former

capture usually continues after pumping e ds'and may' erlods of time
to recover.

The second component, induced streambed mfclfr tion, usuq y has less impact on streamflow
depletion, and its effects dissipate soon after pumping ends

The Court determined that th& DNRC had fai iccount for the direct connection between
im capture of tributary ground water in its implementation of the
Upper Mis: aw despite possessing a wealth of information supporting the

connection.

The Court s'rggg | interpretation of the Upper Missouri River basin closure law

application' may object. The restriction on processing applications saves appropriators the time
and expense of having to defend their water rights every time a new applicant seeks to
appropriate water in the basin. The Legislature provided interested parties with greater
protection than the right to file objections and proceed to contested case hearings by insulating
them from the burden and expense of the objection process.
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The Municipal Exemption

House Bill 831 also addressed another issue that came to light in a court case: the definition of
what constituted a municipal use. In addition to the ground water exception in the Upper Missouri
River basin closure law there was an exception for a permit to appropriate water for domestic,
municipal, or stock use.

In 2004, the DNRC proposed to define "municipal use" as "uses associated with a water system
for municipalities and incorporated or unincorporated towns and cities”

Durmg the rulemakmg process, the DNRC fhen amended the "mumapal use finition from " uses

under the exemption.

According to the DNRC, it had issued numerous pe ,
that were not a town or city. The DNRC cited Mo ifer ‘a public utility that
‘ ted that the Legislature
sin closure laws in 1991 and

Expanding the definition of "municipal use" to permit private developers in the Upper Missouri
River basin to appropriate water for new subdivisions would most likely take a significant amount

5 Cause No. ADV-2006-454, First Judicial District (March 2007).
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of water away from the already over appropriated water source, resulting in not enough water
for the owners of the existing water. Judge McCarter concluded that the Legislature intended to
preserve the existing water rights by closing the Upper Missouri River basin to new
appropriations. She also concluded that the exceptions to the closure must be interpreted
narrowly to comply with the legislative intent.

The striking of the narrowly defined term "municipal use" in order to enable the DNRC to apply a
more liberal definition contravened the legislative intent and placed the existing 3 ater rights of

the plaintiffs in jeopardy. The plaintiffs were granted summary |udgmen which'had the effect of
reinstating the deflnmon of "municipal use."®

¢ The DNRC has appealed Lohmeier to the Montana Supreme Court.
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Water Management: Other States

As the Montana Legislature considers water law in Montana - including water management, water
availability, and water rights - it is appropriate to consider the approaches taken by other
western states that are subject to the prior appropriation doctrine. The states analyzed were
chosen because of the various factors affecting each of them and their similarities and differences
with regard to water management.

Arizona

&
i
ges Arizong's

for the lower division states and Mexico. Ari
directly related to how the Colorado Rlver is!
that have a right to a por'ﬂon of Colorado Rlver w

ed that groundwater resources were diminishing
anagement Code. The Legislature enacted the Code to

relieve the pi'Ob,/
demgnated A i

locate the state's limited groundwater resources to most
ds of the state; and

yvisions which include well drilling and abandonment standards, well registration
oundwater transportation restrictions, and, outside of an AMA, adequate water
supply requnremem‘s.

The second tier of the management structure is Irrigation Non-Expansion Areas or INAs. INAs are
in effect in areas where there was significant ground water overdraft but not severe enough to
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warrant an AMA designation. The management object in an INA is the prevention of further
declines in groundwater supplies primarily through prohibition of irrigation acreage expansion.
The ADWR generally does not regulate the quantity of water used within an INA, although water
users are required to file for underground storage and recovery permits, file notice of intent to
drill wells and obtain notices of irrigation authority to irrigate eligible lands. Also, owners of
non-exempt wells must use approved measuring devices and submit annual groundwoter pumping
reports.

The third tier and the most restrictive with regards to management are ’
Areas” or "AMAs". AMAs are statutorily designated areas
bosed on the magmtude of the groundwoter overdraft. T ‘/V '

"Active Management

recharged to the aquifer through rainfall or artificially
projects is maintained.

Each of the AMAs has a management plan that is developed b \
Background information and data concerning woter :

“then publishes it in a newspaper to serve as notice. The Division Engineer provides a
recommendation to the water court regarding whether or not the application should be approved.
Parties who have a concern regarding the application have an opportunity to oppose the
application. If there is no opposition the water court judge makes a determination and either
grants or denies the application. If the application is granted it is entered into the decree and
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enforced through the use of water commissioners. If there is opposition to the application, unless
the opposition can be alleviated by negotiations between the applicant and the opposing party,
the case goes before the water court for trial. If any party is unhappy with the outcome of a
case they can appeal the water court's decision to the Colorado Supreme Court.

Some priorities on major stream systems in Colorado date back to the 1850s. According to the
Colorado Division of Water Resources, most of the stream systems have been over-opprOprIOfed
since the 1 890 s. Surfoce woter appropriations moy still be allowed if they can ‘e shut off when

providing for protection to senior water rights.

Groundwater permitting in Colorado is broken into two
nonexempt wells.

Exempt wells are limited specifically by the conditions st ated on. rmit when it is issued.
Usua|ly the permits limit the pumpmg rote to no greater than 15 c

Household use only wells;
. Domestic and livestock wells
Commercial wells (1/3 ac f

y outhorlzed by the Colorado General Assembly to manage and control
ground water resources within the state. Groundwater applications in these areas are
not subject to water court involvement as outlined above.

17



Idaho

The state of Idaho is also a prior appropriation doctrine state. All surface and ground water are
the property of the state whose duty it is to supervise their appropriation and allotment to those
diverting the water to any beneficial use. Idaho water is managed by the Idaho Department of
Water Resources (IDWR).

Idaho has five different types of water rights. These are:

. permits -- the state issues permits that allow the developmem of

. licenses -- issued after a water right is developed

. statutory claims; _

. beneficial use claims (Snake River Basin Adiudicat}' n); and . :

. decreed rights -- these rights are issued after an adjudication has been'before he;tehn

and represents ownership of the water right.

There are exemptlons to permitting requirements for certcun ater rights as a result of

sue is currently subject to litigation that involves a curtailment order on groundwoter
rawals because of a call made by senior surface water appropriators.”

7 More details regarding the curtailment order and its progress through the court system
can be found at:
http: / /www.idwr.idaho.gov/about/issues/Curtailment_Order_Information/Curtailment_Order_Inf
ormation.htm
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Idaho also has different types of ground water designations. Critical ground water areas are
defined as "any ground water basin, or designated part thereof, not having sufficient ground
water to provide a reasonably safe supply for irrigation of cultivated lands, or other uses in the
basin at the then current rates for withdrawal, or rates of withdrawal projected by consideration
of valid and outstanding applications and permits, as may be determined and designated, from
time to time by the director of the Idaho Department of Water Resources".

area. Under both the ground water management area a
management area the director can issue a curtailment of
water right holders.

Washington

The Washington Department of Ecology manages the st

ources. Similar to the other
western states, the state of Washington in both its const

quutes hos stated that

n&ings to the court. The
ater rights in the Yakima Basin

ranted the applicant has a reasonable amount of time to "perfect" the water
ctual appropriation of water to or for a beneficial use. If this is completed the
jranted a certificate for the water right outlining the actual terms of the water right
mcludmg the extent and nature of the right.

In 1945, the Washington Legislature adopted a comprehensive law related to groundwater.
Prior to the 1945 legislation ground water was treated differently based on case law and
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different types of ground water. The courts interpreted the 1945 law to only apply to specific
types of ground water but in 1973 the Washington legislature amended the definition of ground
water to make it clear that the ground water law applied to all ground water not only to
"percolating waters".

The 1973 ground water law made it clear that a permit was necessary before ground water
could be appropriated. However, like other western states, the Ieglslafure provided exemptions
to the permit requ:rements for certain types of uses including for the use watew ‘reclaimed from

. water for stock water;
. " lawn and/or noncommercial garden watering (may not exceed
. single or group domestic uses (may not exceed 5000 gpd); a
. industrial uses (may not exceed 5000 gpd)

|:states the following"with regard
e effect of exempt

ount and nature of such

ir cumulative effect."

In a paper prepared in 2000, the Washington Attorney
to exempt uses: "In recent years there is recognition that the cumu
withdrawals may be significant. Since there is no requirement th
withdrawals be reported, the state has no precise information co

In addition to the "four part” test that is applied for urface water applications the Department of
Ecology must also fake into consideration whether or ne | is reosonable and feasible with

20



New Law; New Terms

In passing House Bill 831, the 2007 Legislature clearly outlined in the preamble to the measure
why it was needed. In part, it noted that there has been confusion regarding ground water issues
in closed basins and the Department of Natural Resources and Conservation needed guidance
from the Legislature on how to proceed. It noted the importance of protecting seni
appropriators as well as preserving the quality of Montana's water.

terim Committee, the Legislature
urther study as they were
implemented.

Several of the study tasks dealt with new terms introd

* Aquifer injection - the use of a well to injec
filtration through the geologic materials oyerlying !
recharge or for an aquifer storage and écoverng"fi%iect. !

* Aquifer recharge - either the s
ground surface for the purpose of replenishing
the aquifer to offset adverse eff rom net depletion of surface water.

* Aquifer storage an

er department-approved method. The stored
jection well or other wells for beneficial use or allowed

ap@ priation right, inclggilng' but not limited to rivers, streams, irrigation canals, or drains that

might be affected by the new appropriation right and any predicted water quality changes that
. ;

% The full definition is in 85-2-361, MCA.
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In general, HB 831 allowed for new ground water appropriations in closed basins if the
applicant for the water right complies with more stringent application requirements that include a
hydrogeologic assessment, and, if necessary, a mitigation or aquifer recharge plan that ensures
senior water rights will not will not be adversely affected. The law also allowed aquifer storage
and recovery projects and defined those projects as a beneficial use of water.

Water Quality

Several components of the new law deal with the possible mmglmg of
mitigation or aquifer recharge. The law requires that an oquer rech
from a system that requires a discharge permit also must o
aquifer recharge plan.

ources through
hat uses sewoge

gular screening as part of a monitoring program and
rinking water standards.

equires that applications for new ground water use in a closed basin be

mpal by a hydrolgeologic assessment, a scientific report that predicts if the new use
would result in a net depletion of surface water in the area proposed for the use. If it is
determined that a net depletion would adversely affect a senior water right, then the amount of
water resulting in the adverse effect must be offset by either a plan of mitigation or aquifer
recharge.
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Topics addressed by experts and the committee included the requirements and accuracy of the
hydrogeologic reports as well as how mitigation, aquifer recharge, and aquifer storage and
recovery may work in various scenarios.

Much of the discussion of mitigation and recharge centered around how to supply water for new
residential development.

m, told .the committee
complete and, in some

In July 2007, John Westenberg of PBS&J, a natural resources consulting fir
that mitigation could be complicated because statemde ad|ud|ccmon is

How then, he said, does a water user convert an irrigati
Westenberg said the DNRC must be flexible in allowing

of land. If the land was
ase or decrease in
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Water Supply and Sewage Disposal

As some parts of Montana experienced unprecedented population growth in recent years,

controversies about water supply and sewage disposal have risen to the fore - mostly in the
closed basin areas of Montana and especially in areas just outside the borders of cities and
towns.

Subdivisions may be served by mdmdual wells - mcludlng those exempt from the DNRC permit

Developers a
rights takes to

niC|pa| annexation should be made easier to allow connections
ture should consider funding for local communities to extend

® A public water system serves 25 or more people or 15 or more connections for 60 days
or more per year.
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option. The costs of obtaining a permit could be as much as $15,000 and a change of water use
right could be $20,000. On average, it takes the DNRC 245 days to issue a permit for a new
water right, although it generally takes longer in closed basins.

Laura Ziemer of Trout Unlimited said that unlike the new law that requires some mitigation in
closed basins, there is no mitigation for exempt wells. She suggested that new exempt wells be
required to purchase a mitigation credit or be required to go through permitting

i ‘ed to the WPIC in
" mary, it is my

Michael Nicklin, a hydrologist for the Montana Association of Realtors, ex
Jonuory 2008 some of his findings in the Gallatin Valley. H

measurable adverse impact to any prior surface water a
does exist it would be anomalous. It would be highly que

é an effect on surface water
senior surface water users and

cd’nals,re“du(:e aquifer recharge, late season surface water flows and wetlands.

The DNRC presented information on the potential consequences of converting from flood irrigation
to sprinklers related to the producer, water quality, water quantity and ecological conditions.

{Appendix G).
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Water Right Enforcement

Mark Twain supposedly knew that a sip of whisky could quench your thirst, but a grab for water
would lead to fisticuffs.'°

The study tasks directed the WPIC to examine enforcement of exempt wells. Those stctutorily

exempt wells are not monitored or metered by any state agency. Though the wells are limited to
35 gallons per minute and less than 10 acre feet a year, the reporﬂng of excesses would likely
fall to another water user.

an overview of water right enforcement. While the DNRC |
enforcement, disputes involving water rights issued pnor 1o
has issued a decree through the adjudication process.

'a user suspects water is
formal mediation to

If a person is wasting water, using
person having a prior right to use

appropriation doctrine and the decision in Montana Trout Unlimited v.

19 "Whiskey is for drinking; water is for fighting over.” Many sources attribute this quote to

Mark Twain, but some note that it was never verified.
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Department of Natural Resources and Conservation, a call by a senior water right holder must be
enforced against junior water right holders in the order of the least priority of the junior water
right holders, whether those water rights are surface water rights or ground water rights.

The state of Idaho is experiencing protracted litigation over this issue.'' In its decision, the Idaho
Supreme Court stated that the priority ordering of the state's version of the prior appropriation
doctrine is not absolute, and that an as yet undefined reasonableness standard merits

consideration when administering the use of hydrologically connected surface and ground water.

tutorily prioritize water rights, a de facto
8. may exust. It does not require much imagination to foresee a
mestic or municipal water rights were curtailed by a senior

mills and saw mills, and to irrigate land for culﬁvoﬁon, as well as to enable
their mining claims; and in all such cases the right of the first appropriator,
exercised within reasonable limits, is respected and enforced. We say within reasonable limits, for
this right to water, like the right by prior occupancy to mining or agricultural land, is not
unrestricted. It must be exercised with reference to the general condition of the country and the
necessities of the people, and not so as to deprive a whole neighborhood or community of its use,
and vest an absolute monopoly in a single individual."
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appropriator's call for water. A call for water that implicated domestic or municipal water
supplies may require that the applicable government intervene to protect the public health.

State and local governments have inherent power to enact reasonable legislation for the health,
safety, welfare, or morals of the public, even though the legislation is an infringement of
individual rights. Police power regulations are presumed reasonable, and a clear showmg is
required for a finding that they are unreasonable.'*

Ith, safety, and
d must injure or

The police power of the state, which enables the state to pass laws fo
general welfare of the people, must be reasonably cdapted'to its pu

level” and that the reservoir water
domestic, municipal, stock and wildli

, . ,,,h‘e"Dlstrlct Court simply made a prlornty
determiﬁd’g i { ind irrigation water consumption based on its own inclinations.
In so doing, : s authority to simply "fill in" a water decree with further
delineations.

The Supreme Court
enforcement Because

Deitchler, 201 Mont. 70, 651 P.2d 1020 (1982).

ee In the Matter of the Adjudication of the Existing Water Rights of the Yellowstone
River, 253 Mont. 167, 832 P.2d 1210 (1992), citing Yellowstone Valley Electric Cooperative v.
Ostermiller, 187 Mont. 8, 608 P.2d 491 (1980).

15 Ruona v. Billings, 136 Mont. 554, 323 P.2d 29 (1958).
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the water for public purposes.'®

1% In the Matter of the Petition of the Deadman's Basin Water Users Association to
Appoint a Water Commissioner to Distribute Stored Water, 2002 MT 15, 308 Mont. 168, 40
P.3d 387 (2002).
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Water Marketing and Reallocation

The Water Policy Interim Committee studied water marketing and water reallocation options
available in Montanq, including:
* leasing water rights, water banking, water trading, and water sales;
* the lease-to-sale ratio of water rights in Montana;
* the number of market purchases that have been completed in Montana; -
* the purposes for which water trades or sales have taken place,
* the feasibility of creating and operating a water bank in M
* the administrative procedures and costs that would
operate a water bank in Montana.

blish and

In Montana and other states, private people do not own water. But the right to use cfer or a
beneficial use is held by individuals, corporations and oihe
or leased.

of land. However,
in how different

Property rights are often described as a bundle of sticks associate
each stick has value independent of the bundle. While"fhere are d
rights may be marketed, a water right is one
term water marketing covers the buylng,se

legislation.'”

ter policy for Montana in an interstate
anel. "This agenda is too important and too

1" http:/ /leg.mt.gov/content /publications/lepo/1984watermarketing.pdf
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appropriations in closed basins. Mitigation plans required under that statue may contain some
aspect of water marketing. The strategic plan for the Water Resources Division of the Department
of Natural Resources and Conservation includes the tasks of determining where water is physically
and legally available for development and creating a report of what rights that might be
available for sale or change.'®

Water Marketing in Montana

At the suggestion of the water marketing committee, the 1985 Legislat st bllshed a water
leasing program administered by the Department of Natural
statute allows the department to acquire water through apE
agreement or purchase with another water right holder or t

reservoirs. The water may be leased for beneficial uses.

The statute was amended in 2007. Previously, program
Now, the department may lease up to 1 million acre-fee

Oto pay for a Hungry Horse leasing study. The
id others are working on the study now.

% Senate Bill 376. http://data.opi.mt.gov/bills/2007 /billhtml /SB0O376.htm
2! Rich Moy, DNRC
2 hitp:/ /data.opi.mt.gov /bills /2005 /billhtml /H)0003.htm
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The bureau administers almost 2,000 water marketing contracts for nearly 300,000 acre-feet of
water annually though local water user associations. Revenue from the water purchase contracts,
leases of lands associated with the projects, and net revenue from hydropower generation
supplements funds for state water project rehabilitation costs.?*

Other water marketing provisions in Montana law are mostly utilized by private parties, although
some non-profit corporations and the Department of Fish, Wildlife and Parks also play roles.

The law allows for temporary changes in appropriation rights with dep t-approval for 10
years, subject to 10 year renewals. In cases where new water consery a storage project is
& 2‘41

e Bill 128. http://data.opi.mt.gov/bills/2007 /billhtml/SBO128.htm

7" The 2019 date, as well as other portions of the law, may be amended by future
Legislatures.

28 85.2-408, MCA.
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under 85-2-407 or 85-2-408 does not constitute and abandonment of the right.”

A water right holder also may lease or sell water saved through conservation. Lining a ditch to
A n
reduce seepage or other measures may result in this so-called "salvaged water. 30

Except for the temporary change for road projects and dust abatement, the appropriators in
each of these changes must prove by a preponderance of evidence that the change meets several
criteriq, including:*'
* The proposed change will not adversely affect the use of the €
other persons, permitted uses or reserved uses.
* * Except for instream flow changes, the proposed:
operation of the appropriation works are adequate.
* The proposed use of water is a beneficial use
* Except for instream flow changes, the applican!
consent of the person with the possessory interest, in the pr
beneficial use.

an appropriator will not be adversely affected
* The ability of a discharge permitholde

‘leases are with private parties, but one is with a
ith the Forest Service. The quantity of water leased and the
cost varies. e in Figure 2 of the 2006 leasing report. There were no

new leases in 2

Montana Trout Unlimite
s does the cost p

six leases, all in the Blackfoot River Valley. The amount leased
oot - ranging from 75 cents to more than $25 an acre foot.®®

» §5.2.404, MCA.

5-2-402, MCA.
32 2006 FWP Annual Progress Report - Water Leasing Study.

33 Trout Unlimited. Terms of Instream Flow Transactions in the Blackfoot.
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The Montana Water Trust, a non-profit organization founded in 2001, works with landowners on
instream flow leases. The organization holds 15 leases on about 2,600 acre feet of water per
year. In 2007, the Water Trust paid about $63,000 for water.

In addition to these, the DNRC has recorded 23 change authorizations by individuals who
changed a part of their water right to instream flow since 1991.%

Water rights also may be sold, although unless the owner severs the rlght from th( land it passes
with the conveyance of the parcel 3% Until action by the 1985 Leguslatur e DNRC tracked the

land must alert the DNRC.¥
it is important to note that Montana water may be marketed f , r there

are criteria that must be met, including:*® ,
* the proposed use must conform to permit requir ing that the water is legally

of the citizens of Montana.
Water banking
Under the umbrella of water marke

term as well. In general, a water
water to new uses. In one sense, 1

data.opi.mt.gov/bills/2007 /billhtml /HBO039.htm
% 85-2-311, MCA

PLawrence J. MacDonnell, "Water Banks: Untangling the Gordian Knot of Western

Water.
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Statewide water banking in Montana is not addressed in statute’. The leasing laws the state has
in place might constitute what is called a lease bank, where a single lessee solicits and
temporarily obtains water from one or more lessors for a specific use, often for environmental
purposes. In contrast, a water bank involves the exchange of water entitlements through the
interaction of multiple sellers and multiple buyers.*'

The goal of a water bank is to facilitate the transfer of water from on use to another use by
bringing buyers and sellers together. Doing so may meet one or more of. the following
objectives:*?

* Create a reliable water supply during dry years

into the bank.
* Act as a market mechanism.
* Resolve issues of inequity between groundwater,
* Ensure compliance with intrastate agreements of

categories:*?
* Institutional bank. This might be call

* Surface storage bank. In th
reservoirs or other storage faciliti

2 |bid.

“ Ibid.
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supply. Groundwater banking programs also are being developed to provide mitigation in areas
with excessive surface water withdrawals.

The entity that administers the bank will likely affect the cost to establish and administer the bank.
The administration of the bank also may play a part in the level of trust and participation by
water users.**

Examples of administrative structures include:*’

* Public-private partnership - In thls model, a pnva co;; orcmon and a publlc entity
jointly invest capital and operate the water bank.

* |bid.
* Ibid.
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* Is an intermediary such as a water bank necessary?

* Would a water bank be a statewide entity, or would it apply to specific basins?

* Should a water bank operate year round, during a growing season or only during droughts?
* How would a water bank protect the water rights of users who are not part of the water bank
from adverse effects?

As part of a wide-ranging water study, the 2004 Environmental Quality Council studled some

aspects of water banking in Montana. The EQC decided that while water. banklng ‘works in some

states, Montana has water marketing alternatives in place and there was no need to add more.
ter banking in the

Montana Approach” is produced by Trout Unlimited.*® and.
Water Markets," produced by Political Economy Reseqrch Cent)

% http: / /www.ecy.wa.gov/biblio/041101 1 html
51

http:/ /leg.mt.gov /content /lepo/2007_2008 /water_policy /staffmemos/watermarketing101.pdf
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On the Road

From the outset, the Water Policy Committee wanted to hear from Montanans most affected by
water issues and decided that visiting closed basins - areas where the issuance of new permits

may be limited because of concerns about water guantity.

The committee held meetings in Dillon, Bozeman, Thompson Falls, Choteolff and Hamilton.

At the Dillon meeting, the committee toured the area with stops ‘at the Clark

stog gnyon Dam, the East
Bench Irrigation Diversion, the Tash Ranch, Schuett Farms f‘.’;h"d Cottom

ssouri and Gallatin Va n English
ed an overview of thé basins.

At the Bozeman meeting, the WPIC toured the Upper
the manager of the Gallatin Local Water Quality Districi

The tour included the following sites:
» Utility Solutions - water and sewer district - waté

facilities and system. .
* Flying A Holdings - aquifer storage and recovery water

water quality testing. -
* JTL Gravel Pit -

right permit requirements.
* City of Manhattan - munici

treatment facilities and

S

system.
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Appendix A

WPIC Study Tasks & Responses

DRAFT -- 6/10/8

REVISED 6/30,/08

Introduction

The 2007 08 Wcter Policy Interim Commmee (WPIC) c Kduc'ﬂrle,d a detculed stu

are availab
http://leg.mt.gov/css/lepo/2007_2008/ water_policy /

2, Study Task: Analyze other states' laws and rules related to mitigation, augmentation, or
oqu:fer recharge and:the other states’ experiences with applying and using mitigation,
augmentation, and‘aquifer recharge.

WPIC Response: Reviewed staff comparison of water management in Arizona, Colorado,
Idaho, and Washington. Panel discussion in July 2007 included presentations from DNRC, DEQ,
consultants, hydrologists and attorneys involved in various aspects of water use in Montana. In
September 2007, a review of aquifer storage and recovery in Washington by Linton Wildrick of
the Pacific Ground Water Group. John Metesh in March 2008 presented a summary of an



aquifer storage, recovery and recharge seminar he attended.

3. Study Task: Compare mitigation, augmentation, and aquifer recharge options and alternatives
for applying the concepts in Montana water law.

WPIC Response: Panel discussion in July 2007 included presentations from John Tubbs of
DNRC, David Schmidt of Water Rights Solutions, hydrologist Jim Potts of HKM Engineering, and
Cindy Younkin, a water rights attorney. In September 2007, Kirk Waren of the MBMG discussed
the feasibility of aquifer storage and recovery in Montana. Presentation- ’gri April 2008 of the
Ruby Valley Groundwater Management Plan by Kirk Engmeermg and Ann Schwend, the Ruby
Woatershed Coordinator. Presentations in June by DNRC, the 'MBMG, and 5¢v 'ruitt, an wrugato
and former water commissioner on the effects of different types of irrigation ~

vre that the use o

4. Study Task: Analyze water quality testing requiremen
und water quality.

augmentation, or aquifer recharge does not adversely affe

Icopml of MBMG, John Metesh of MBMG and Tom P
Presentation in June 2008 by Eric Re""’ensber

ond ona|y5|s necessary to develop o
used in making informed decisions

eologic assessments. Presentation in June 2008 of
ciation of Realtors.

hior appropriator, and an applicant, Marc Spratt of RLK Hydro, Inc.

7. Study Task: Identify gaps in dota necessary to determine appropriate locations to conduct
artificial recharge of ground water.

WPIC Response: Presentations from various experts. Presentation in April 2008 of the

2



Ruby Valley Groundwater Management Plan by Kirk Engineering and Ann Schwend, the Ruby
Watershed Coordinator. Presentations in June by DNRC, the MBMG, and Dave Pruitt, an irrigator

and former water commissioner on the effects of different types of irrigation..

8. Study Task: Examine other issues related to mitigation, augmentation, or aquifer recharge in
Montana to facilitate continued economic development and growth while providing reasonable
protections to senior appropriators and water quality of surface and ground wuter“ resources.

WPlC Response. Pcnel presentchons in August 2007 “f,rom atto ne Russ McEIyec of

conducﬂ g ofer management through artificial recharge of ground water.

WPIC Response: Presentation in August 2007 by Tom Reid of the DEQ. Presentations in
September from Randy Overton of RLK Hydro, Kate Miller from the DEQ.



12. Study Task: Conduct a water quality analysis associated with storage or introduction of
surface water to ground water resources.

WPIC Response: Panel presentations in August 2007 from Tom Reid of the DEQ, Julie
DalSoglio of the EPA, John Tubbs of the DNRC, MSU geologist Steve Custer, Kate Miller of the
DEQ, MSU microbiologist Tim Ford, MSU civil engineer Warren Jones, research hydrologlst Gary
Icopini of MBMG, John Metesh of MBMG, and Tom Patton of MBMG..

d from a water
re assessed jointly

13. Study Task: Identify the extent to which cumulative impacts are ang
quantity and a water quality perspective and whether or nof he two fir
and determine the appropriate level of coordination.

WPIC Response: Presentations in September 2007 from Dr. Wllhcm Woessner, professor
of hydrology at the University of Montana, Russell Levens, a NRC hydrologist, Kate Miller from
the DEQ and a water user, Randy Overton of RLK Hydro. tation on cumulative impact on
water quantity in September 2007 from Mike Roberts, a DNI ace water hydrologist, Steve
Fry of Avista, a senior appropriator and an applicant, Marc S LK Hydro, Inc.

14. Study Task: Determine an appropriate, cccurafe{,ﬁ and time-efficient process for coordinating

oodbury, Jim Carlson, the
resentations from DEQ and DNRC.

natural resot
and whether or noét the water appr
coordinated

n process and the water quality process are

/WPIC Response: thdtions in September 2007 from Bonnie Lovelace of the DEQ, land
use aﬂorney Myra Shults, Sanders County sanitarian Barbara Woodbury, Jim Carlson, the
envu'onmental health d|r ctor for Missoula County. Multiple presentations from DEQ and DNRC.
rened a work group ‘of interested parties.

.. Formed o work group in 2008 of more than 20 participants that met twice in an effort to
find consensus on various issues before the committee.

16. Study Task: Determine if potential applicants are provided with a clear process to follow that
ensures the protection of water quality and prior appropriators while allowing development in
Montana.

WPIC Response: Panel presentations in August 2007 from attorney Russ McElyea of

4



Moonlight Basin Ranch Moonlight Basin Ranch, Gallatin County Planner Greg Svllivan, Tim Roark,
the Gallatin County director of environmental health, and Holly Franz of PPL Montana. A lanuary
2008 presentation from Lee Wolfe of East Gate Village in East Helena. Multiple presentations
from DEQ and DNRC. Convened a work group of interested parties.

Presentation in June of Bostwick case in Gallatin County where DNRC was ordered to issue
a permit, despite various concerns, because the agency violated time limits for revnewmg the

application. r

Formed a work group in 2008 of more than 20 participants that met twu: n an effort to

find consensus on various issues before the committee.

17. Study Task: Determine the number of exempt wells i in ontana cmd ‘

té of the numbe“‘r_:'\f
of exempt wells expected to be developed by 2020. o

as presentations from other DNRC staff, DEQ, the Montdn
Montana Building Industry Association.

applied.

WPIC Response: September 200

uses and comp:
rate, and othe
adequate meg

W IC R ponse: October 2007 presentations from Tim Hall, DNRC legal counsel, Dustin

Stewart of the Montana Building Industry Association and John Youngberg of the Montana Farm
Bureav.

22. Study Task: Determine the necessity and reasons for providing a process that is exempt from
the permitting.



WPIC Response: October 2007 presentations from Dustin Stewart of the Montana
Building Industry Association, Glenn Oppel of the Montana Association of Realtors, John
Youngberg of the Montana Farm Bureau Federation, Rich Moy of the DNRC, and Laura Ziemer of
Trout Unlimited.

23. Study Task: Analyze water marketing and water reallocation options available in Montang,
including the leasing water rights, water banking, water trading, and water sales; 1he
lease-to-sale ratio of water rights; the number of market purchases completed; i e purposes for
wh|ch woter trades or sales; the feasibility of creating and opercmng a’s dter\bolnk and the

Center, the Montana Woter Trust, Trout Unlimited, the Fa
Reclamation.

mee i g ed testimony from various water experts, agency personnel and interested
members of the public. The WPIC addressed each study task assigned by the Legislature and
delved into other areas not specifically referenced by the enabling legislation.



26. Study Task: Submit a report to the 61st legislature that provides clear policy direction and
necessary legislation to guide Montana's water policy and that ensures fair and reasonable use
of Montana's water resource as demands on water increase while supplies remain the same or
decrease.

WPIC Response: Held meetings in closed basins where demands on water supplies are
highest in an effort to elicit concerns about water management from those who deal with the issue
daily. Reviewed research, solicited expert opinions and debated policy gptions throughout the
interim.

Reviewed process for developing the state water plan.:. _
Formed a subcommittee with the Environmental . Ilf Council to deb

making water policy a permanent interim study issue.

e options for

Other Issues Examined

1. General Enforcement of Water Rights

i
in January 2008 from Bill Schenk of the Department of Fish,

IC discussed opencut mining in April 2008 as it relates to water
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60th Legislature
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HOUSE BILL NO. 831
INTRODUCED BY MCNUTT, POMNICHOWSKI, COHENOUR, VAN DYK, SMALL-EASTMAN

ABILLFORANACT ENTITLED: "AN ACT REVISING WATER LAWS IN CLOSED BASINS; DEFINING TERMS
IN WATER USE LAWS; AMENDING REQUIREMENTS FOR AN APPLICATION TO APPROPRIATE GROUND
WATER IN A CLOSED BASIN; PROVIDING THAT CERTAIN APPLICATIONS TO APPROPRIATE SURFACE
WATER ARE EXEMPT FROM CLOSED BASIN REQUIREMENTS; PROVIDING REQUIREMENTS FOR
HYDROGEOLOGIC ASSESSMENTS, MITIGATION PLANS, AND AQUIFER RECHARGE PLANS; PROVIDING
MINIMUMWATER QUALITY STANDARDS FOR CERTAIN DISCHARGES OF EFFLUENT; REQUIRINGTHAT

CERTAIN-CRIFERtA: REQUIRING THAT DATA BE SUBMITTED TO THE BUREAU OF MINES AND
GEOLOGY; PROVIDING FORRULEMAKING; PROVIDING FOR A CASE STUDY AND REQUIREMENTS AND
A FEE FOR PARTICIPATION IN THE CASE STUDY; RECOGNIZINGANB—CONFIRMINGEXISHNG
APPROPRIAHON-RIGHFSIN-CERTAIN-NSTANEES: PROVIDING AN APPROPRIATION; AMENDING '
SECTIONS 85-2-102, 85-2-302, 85-2-311, 85-2-329, 85-2-330, 85-2-335, 85-2-336, 85-2'337-. 85-2-340,
85-2-341, 85-2-342, 85-2-343, 85-2-344, 85-2-462; AND 85-2-506, MCA; REPEALING SECTION 85-2-337, MCA; .
DIRECTING THE AMENDMENT OF ARM 36.12.101 AND 36.12.120; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE AND APPHCABHITY-BATES AN APPLICABILITY DATE."

WHEREAS, it is the policy of this state to encourage the wise use of the state's water resources by
making them available for appropriation and to provide wise utilization, development, and conservation of the
water of the state for the maximum benefit of its people with the least possible degradation of the state's natural
aquatic ecosystems; and

WHEREAS, there has been confusion regarding ground water issues in closed basins and the
Department of Natural Resources and Conservation needs guidance from the Legislature on how to proceed;
and

WHEREAS, the basin closure laws were passed to protect senior appropriators while the state water
adjudication is ongoing; and

WHEREAS, ground water development in closed basins should be able to proceed as long as the

applicant collects the necessary scientific information to determine if there will be an adverse effect on a prior
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appropriator and takes the necessary actions to mitigate or prevent any adverse effects on a prior appropriator;
and

WHEREAS, it is critical that the Legislature develop state water policies in a way that protects the prior
appropriation doctrine while at the same time protecting the quality of Montana's water and the ability to
appropriate water consistent with section 85-1-101, MCA, and Article IX, section 3, of the Montana Constitution;
and

WHEREAS, augmentation is statutorily authorized for the Clark Fork River Basin only; and

WHEREAS, the Department of Natural Resources and Conservation has developed administrative rules
and applied augmentation through these administrative rules to all basins even though not specifically statutorily
authorized; and

WHEREAS, administrative rules and rulemaking must comply with section 2-4-305, MCA, and may not
engraft material not contemplated by the Legislature; and

WHEREAS, this bill provides definitions and a new procedure for mitigation and aquifer recharge.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 85-2-102, MCA, is amended to read:

"85-2-102. (Temporary) Definitions. Unless the context requires otherwise, in this chapter, the following
definitions apply:

(1) "Appropriate” means:

(a) to divert, impound, or withdraw, including by stock for stock water, a quantity of water for a beneficial
use;

(b) in the case of a public agency, to reserve water in accordance with 85-2-316;

(c) in the case of the department of fish, wildlife, and parks, to lease water in accordance with 85-2-436;

(d) temporary changes or leases for instream flow to maintain or enhance instream flow to benefit the
fishery resource in accordance with 85-2-408;

(e) a use of water for aquifer recharge or mitigation as provided in [sections 45 14 and 4+ 16]; or

a use of water for an aquifer storage and recovery project as provided in [section 20].

2) "Aquifer recharge” means either the controlled subsurface addition of water directly to the aquifer or

Legislative
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controlled application of water to the ground surface for the purpose of replenishing the aquifer to offset ADVERSE
EFFECTS RESULTING FROM net depletion of surface water in-a-closed-basinresuitingfromanew-apprepriationright

(3) "Aquifer storage and recovery project” means a project involving the use of an aquifer to tem porarily
store water through various means, including but not limited to injection, surface spreading and infiltration, drain

fields, or another department-approved method. The stored water may be either pumped from the injection welt
or other wells for beneficial use or allowed to naturally drain away for maintenence-or-enhancement-of- the
streamflow A BENEFICIAL USE.

2)(4) "Beneficial use", unless otherwise provided, means:

(a) ause of water for the benefit of the appropriator, other persons, or the public, including but not limited
to agricultural, tincluding stock water), domestic, fish and wildlife, industrial, irrigation, mining, municipal, power,
and recreational uses;

(b) a use of water appropriated by thg department for the state water leasing program under 85-2-141
and of water leased under a valid lease issued by the department under 85-2-141;

(c) a use of water by the departmeﬁt of fish, wildlife, and parks pursuant to a lease authorized under
85-2-436; or

(d) ause of water through a temporary change in appropriation right or lease to enhance instream flow
to benefit the fishery resource in accordance with 85-2-408;

(e) a use of water for aquifer recharge or mitigation as provided in [sections 45 14 and 4% 16]; or

(f) a use of water for an aquifer storage and recovery project as provided in [section 20].
3)(5) "Certificate" means a certificate of water right issued by the department.

t4(6) "Change in appropriation right" means a change in the place of diversion, the place of use, the
purpose of use, or the place of storage.

&)(7) "Commission" means the fish, wildlife, and parks commission provided for in 2-15-3402.

{6)(8) "Correct and complete" means that the information required to be submitted conforms to the
standard of substantial credible information and that all of the necessary parts of the form requiring the
information have been filled in with the required information.

H{9) "Declaration" means the declaration of an existing right filed with the department under section
8, Chapter 452, Laws of 1973.

£8)(10) "Department" means the department of natural resources and conservation provided for in Title
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2, chapter 15, part 33.

9(11) "Developed spring” means any artificial opening or excavation in the ground, however made,
including any physical alteration at the point of discharge regardless of whether it results in any increase in the
yield of ground water, from which ground water is sought or can be obtained or through which it flows under
natural pressures or is artificially withdrawn.

46)(12) "Existing right” or "existing water right” means a right to the use of water that would be protected
under the law as it existed prior to July 1, 1973. The term includes federal non-Indian and Indian reserved water
rights created under federal law and water rights created under state law.,

+(13) "Ground water" means any water that is beneath the ground surface.

“2)(14) "Late claim” means a claim to an existing right forfeited pursuant to the conclusive presumption
of abandonment under 85-2-226.

(15) "Mitigation" means the reallocation of surface water or ground water through a change in

appropriation right or other means that does not result in surface water being introduced into an aquifer through

aqguifer recharge to offset ADVERSE EFFECTS RESULTING FROM net depletion of surface water im-a-closed-basin
restiting # iation-right tpin-ol . ratior-right.
(16) "Municipality” means an incorporated city or town organized and incorporated under Title 7, chapter

2.

“3)(17) "Permit" means the permit to appropriate issued by the department under 85-2-301 through
85-2-303 and 85-2-306 through 85-2-314.

{44(18) "Person" means an individual, association, partnership, corporation, state agency, political
subdivision, the United States or any agency of the United States, or any other entity.

£45)(19) (a) "Political subdivision" means any county, incorporated city or town, public corporation, or
district created pursuant to state law or other public body of the state empowered to appropriate water,

(b) The term does not mean a private corporation, assaciation, or group.

£463(20) "Salvage” means to make water available for beneficial use from an existing valid appropriation
through application of water-saving methods.

5(21) "State water reservation” means a water right created under state law after July 1, 1973, that
reserves water for existing or future beneficial uses or that maintains a minimum flow, level, or quality of water
throughout the year or at periods or for defined lengths of time.

48)(22) "Substantial credible information” means probable, believable facts sufficient to support a

Legislative
ervices -4- Authorized Print Version - HB 831
Division



60th Legislature HB0831.04

w O N OO ;bW N -

N N N RN N D N N D RN =2 A A @A aA'a a2 @ A -
8@@NO’O‘-§Q’N—‘O©®\IOUIAOON—‘O

reasonable legal theory upon which the department should proceed with the action requested by the person
providing the information.

{49)(23) "Waste" means the unreasonable loss of water through the design or negligent operation of an
appropriation or water distribution facility or the application of water to anything but a beneficial use.

20)(24) "Water” means all water of the state, surface and subsurface, regardless of its character or
manner of occurrence, including but not limited to geothermal water, diffuse surface water, and sewage effluent.

24)25) "Water division" means a drainage basin as defined in 3-7-102.

{22)(26) "Water judge" means a judge as provided for in Title 3, chapter 7.

{23)(27) "Water master” means a master as provided for in Title 3, chapter 7.

(24)(28) "Watercourse” means any naturally occurring stream or river from which water is diverted for
beneficial uses. It does not include ditches, culverts, or other constructed waterways.

{25)(29) "Well" means any artificial opening or excavation in the ground, however made, by which ground
water is sought or can be obtained or through which it flows under natural pressures or is artificially withdrawn.
(Terminates June 30, 2009-sec. 9, Ch. 123, L. 1999.)

85-2-102. (Effective July 1, 2009) Definitions. Linless the context requires otherwise, in this chapter,
the following definitions apply:

(1) "Appropriate” means:

(a) to divert, impound, or withdraw, including by stock for stock water, a quantity of water for a beneficial
use;

(b) in the case of a public agency, to reserve water in accordance with 85-2-316; er

(c) temporary changes or leases for instream flow to maintain or enhance instream flow to benefit the
fishery resource in accordance with 85-2-408;

(d) a use of water for aquifer recharge or mitigation as provided in [sections 45 14 and 4% 161; or

e) a use of water for an aquifer storage and recovery project as provided in [section 20].

2) "Aquifer recharge" means either controlled subsurface addition of water directly to the aquifer or

controlled application of water to the around surface for the purpose of replenishing the aquifer to offset ADVERSE

EFFECTS RESULTING FROM net depletion of surface water ina-closed-basinrestiting-from-a-newappropriationright

3) "Aquifer storage and recovery project” means a project involving the use of an aquifer to temporaril

store water through various means, including but not limited to injection, surface spreading and infiltration, drain
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fields, or another department-approved method. The stored water may be either pumped from the injection well

or other wells for beneficial use or allowed to naturally drain away for maintenance-er-enhencement-of-the
streamflow A BENEFICIAL USE.

2)4) "Beneficial use”, unless otherwise provided, means:

(a) a use of water for the benefit of the appropriator, other persons, or the public, including but not limited
to agricultural, {including stock water), domestic, fish and wildlife, industrial, irrigation, mining, municipal, power,
and recreational uses;

(b) a use of water appropriated by the department for the state water leasing program under 85-2-141
and of water leased under a valid lease issued by the department under 85-2-141; er

(c) a use of water through a temporary change in appropriation right or lease to enhance instream flow
to benefit the fishery resource in accordance with 85-2-408;

(d) a use of water for aguifer recharge or mitigation as provided in [sections 45 14 and 4F 16]; or

(e) a use of water for an aquifer storage and recovery project as provided in [section 20].

£3)(5) "Certificate” means a certificate of water right issued by the department.

#4)(6) "Change in apprbpriation right" means a change in the place of diversion, the place of use, the
purpose of use, or the place of storage.

£5)7) "Correct and complete” means that the information required to be submitted conforms to the
standard of substantial credible information and that all of the necessary parts of the form requiring the
information have been filled in with the required information.

£6)(8) "Declaration” means the declaration of an existing right filed with the department under section
8, Chapter 452, Laws of 1973.

1(9) "Department" means the department of natural resources and conservation provided for in Title
2, chapter 15, part 33.

£83(10) "Developed spring" means any artificial opening or excavation in the ground, however made,
including any physical alteration at the point of discharge regardless of whether it results in any increase in the
yield of ground water, from which ground water is sought or can be obtained or through which it flows under
natural pressures or is artificially withdrawn.

(11) "Existing right" or "existing water right" means a right to the use of water that would be protected
under the law as it existed prior to July 1, 1973. The term includes federal non-Indian and Indian reserved water

rights created under federal law and water rights created under state law.
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£46)(12) "Ground water" means any water that is beneath the ground surface.

¢+h){13) "Late claim” means a claim to an existing right forfeited pursuant to the conclusive presumption
of abandonment under 85-2-226.

{14) "Mitigation" means the reallocation of surface water or ground water through a change in
appropriation right or other means that does not result in surface water being introduced into an aquifer through

aquifer recharge to offset ADVERSE EFFECTS RESULTING FROM net depletion of surface water in-a-closed-basin

15) "Municipality" means an incorporated city or town organized and incorporated under Title 7, chapter

2.

£425(16) "Permit” means the permit to appropriate issued by the department under 85-2-301 through
85-2-303 and 85-2-306 through 85-2-314.

£43)(17) "Person" means an individual, association, partnership, corporation, state agency, political
subdivision, the United States or any agency of the United States, or any qther entity.

£44)(18) (a) "Political subdivision" means any county, incorporated city or town, public corporation, or
district created pursuant to state law or other public body of the state em;;owered to appropriate water.

(b) The term does not mean a private corporation, association, or- group.

£45)(19) "Salvage" means to make water available for beneficial use from an existing valid appropriation
through application of water-saving methods.

{46)(20) "State water reservation" means a water right created under state law after July 1, 1973, that
reserves water for existing or future beneficial uses or that maintains a minimum flow, level, or quality of water
throughout the year or at periods or for defined lengths of time.

£+A{(21) "Substantial credible information" means probable, believable facts sufficient to support a
reasonable legal theory upon which the department should proceed with the action requested by the person
providing the information.

£+8)22) "Waste" means the unreasonable loss of water through the design or negligent operation of an
appropriation or water distribution facility or the application of water to anything but a beneficial use.

€9)(23) "Water" means all water of the state, surface and subsurface, regardless of its character or
manner of occurrence, including but not limited to geothermal water, diffuse surface water, and sewage effluent.

£26)(24) "Water division” means a drainage basin as defined in 3-7-102.

24)(25) "Water judge” means a judge as provided for in Title 3, chapter 7.
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223(26) "Water master” means a master as provided for in Title 3, chapter 7.

{23){(27) "Watercourse” means any naturally occurring stream or river from which water is diverted for
beneficial uses. It does not include ditches, culverts, or other constructed waterways.

24)(28) "Well" means any artificial opening or excavation in the ground, however made, by which ground

water is sought or can be obtained or through which it flows under natural pressures or is artificially withdrawn."

Section 2. Section 85-2-302, MCA, is amended to read:
"85-2-302. Application for permit. (1) Except as provided in 85-2-306 and ferthe-purpese-oftestwetls

[SECTION 21], a person may not appropriate water or commence construction of diversion, impoundment,

withdrawal, or related distribution works except by applying for and receiving a permit from the department.

(2) The department shall adopt rules that are necessary to determine whether or not an application is

correct and complete, based on the provisions applicable to issuance of a permit under this part. The rules must

be adopted in compliance with Title 2, chapter 4.

(3) The application must be made on a form prescribed by the department. The department shall make -
the forms available through its offices.

(4) The applicant shall submit a correct and complete application. The determination of whether an
application is correct and complete must be based on rules adopted under subsection (2) that are in effect at the
time the application is submitted.

(5) The department shall notify the applicant of any defects in an application within 180 days. The defects
must be identified by reference to the rules adopted under subsection (2). if the department does not notify the
applicant of any defects within 180 days, the application must be treated as a correct and complete application.

(6) An application does not lose priority of filing because of defects if the application is corrected or
completed within 30 days of the date of notification of the defects or within a further time as the department may
allow, but not to exceed 90 days from the date of notification. If an application is made correct and complete after
the mandated time period, but within 90 days of the date of notification of the defects, the priority date of the
application is the date the application is made correct and complete.

(7) An application not corrected or completed within 90 days from the date of notification of the defects

is terminated.”
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Section 3. Section 85-2-311, MCA, is amended to read:

"85-2-311. Criteria for issuance of permit. (1) A permit may be issued under this part prior to the
adjudication of existing water rights in a source of supply. In a permit proceeding under this part, there is no
presumption that an applicant for a permit cannot meet the statutory criteria of this section prior to the adjudication
of existing water rights pursuant to this chapter. In making a determination under this section, the department may
not alter the terms and conditions of an existing water right or an issued certificate, permit, or state water
reservation. Except as provided in subsections (3) and (4), the department shall issue a permit if the applicant
proves by a preponderance of evidence that the following criteria are met:

(a) (i) there is water physically available at the proposed point of diversion in the amount that the
applicant seeks to appropriate; and

(ii) water can reasonably be considered legally available during the period in which the applicant seeks
to appropriate, in the amount requested, based on the records of the department and other evidence provided
to the department. Lega_l availability is dgtennined using an analysis involving the following factors:

(A) identification of physical water availability;

(B) identiﬁcatic-an of existing legal demands on the source of supply throughout the area of potential
impact by the proposed use; and

(C) analysis of the evidence on physical water availability and the existing legal demands, including but
not limited to a comparison of the physical water supply at the proposed point of diversion with the existing legal
demands on the supply of water.

(b) the water rights of a prior appropriator under an existing water right, a certificate, a permit, or a state
water reservation will not be adversely affected. In this subsection (1)(b), adverse effect must be determined
based on a consideration of an applicant's plan for the exercise of the permit that demonstrates that the
applicant's use of the water will be controlled so the water right of a prior appropriator will be satisfied;

(¢) the proposed means of diversion, construction, and operation of the appropriation works are
adequate;

(d) the proposed use of water is a beneficial use;

(e) the applicant has a possessory interest, or the written consent of the person with the possessory
interest, in the property where the water is to be put to beneficial use;

(f) the water quality of a prior appropriator will not be adversely affected;

(g) the proposed use will be substantially in accordance with the classification of water set for the source
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of supply pursuant to 75-5-301(1);, and

(h) the ability of a discharge permitholder to satisfy effluent limitations of a permit issued in accordance
with Title 75, chapter 5, part 4, will not be adversely affected.

(2) The applicantis required to prove that the criteria in subsections (1)(f) through (1)(h) have been met
only if a valid objection is filed. A valid objection must contain substantial credible information establishing to the
satisfaction of the department that the criteria in subsection (1)(f), (1Xg), or (1)(h), as applicable, may not be met.
For the criteria set forth in subsection (1)(g), only the department of environmental quality or a local water quality
district established under Title 7, chapter 13, part 45, may file a valid objection.

(3) The department may not issue a permit for an appropriation of 4,000 or more acre-feet of water a
year and 5.5 or more cubic feet per second of water unless the applicant proves by clear and convincing evidence
that:

(a) the criteria in subsection (1) are met;

(b) the proposed appropriation is a reasonable use. A finding must be based on a consideration of the
following: . '

(i) the existing demands on the state water supply, aé well as projected demands, such as reservations
of water for future beneficial purposes, including municipal water supplies, irrigation systems, and minimum
streamflows for the protection of existing water rights and aquatic life;

(ii) the benefits to the applicant and the state;,

(iii) the effects on the quantity and quality of water for existing beneficial uses in the source of supply;

(iv) the availability and feasibility of using low-quality water for the purpose for which application has been
made;

(v) the effects on private property rights by any creation of or contribution to saline seep; and

(vi) the probable significant adverse environmental impacts of the proposed use of water as determined
by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20.

(4) (a) The state of Montana has long recognized the importance of conserving its public waters and the
necessity to maintain adequate water supplies for the state's water requirements, including requirements for
federal non-Indian and Indian reserved water rights held by the United States for federal reserved lands and in
trust for the various Indian tribes within the state's boundaries. Although the state of Montana also recognizes
that, under appropriate conditions, the out-of-state transportation and use of its public waters are not in conflict

with the public welfare of its citizens or the conservation of its waters, the criteria in this subsection (4) must be
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met before out-of-state use may occur.

(b) The department may not issue a permit for the appropriation of water for withdrawal and
transportation for use outside the state unless the applicant proves by clear and convincing evidence that:

(i) depending on the volume of water diverted or consumed, the applicable criteria and procedures of
subsection (1) or (3) are met;

(ii) the proposed out-of-state use of water is not contrary to water conservation in Montana; and

(iii) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the citizens
of Montana.

(c) In determining whether the applicant has proved by clear and convincing evidence that the
requirements of subsections (4)Xb)(ii) and (4)(b)(iii) are met, the department shall consider the following factors:

(i) whether there are present or projected water shortages within the state of Montana;

(iiy whether the water that is the subject of the application could feasibly be transported to alleviate water
shortages within the state of Montana; ,

(iii) the supply and sources of water available to the applicant in the state where the applicant intends to
use the water; and _

(iv) the demands placed on the applicant's supply in the state where the applicant intends to use the
water.

(d) When applying for a permit or a lease to withdraw and transport water for use outside the state, the
applicant shall submit to and comply with the laws of the state of Montana govemning the appropriation, lease, and
use of water.

(5) Fo Subiect to [section 45 14], to meet the preponderance of evidence standard in this section, the
applicant, in addition to other evidence demonstrating that the criteria of subsection (1) have been met, shall
submit hydrologic or other evidence, including but not limited to water supply data, MeBELINGNFORMATION: field

reports, and other information developed by the applicant, the departmerit, the U.S. geological survey, orthe U.S.

- natural resources conservation service and other specific field studies.

(6) An appropriation, diversion, impoundment, use, restraint, or attempted appropriation, diversion,
impoundment, use, or restraint contrary to the provisions of this section is invalid. An officer, agent, agency, or
employee of the state may not knowingly permit, aid, or assist in any manner an unauthorized appropriation,
diversion, impoundment, use, or other restraint. A person or corporation may not, directly or indirectly, personally
or through an agent, officer, or employee, attempt to appropriate, divert, impound, use, or otherwise restrain or
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control waters within the boundaries of this state except in accordance with this section.
(7) The department may adopt rules to implement the provisions of this section.

(8) FORANAPPLICATION FOR GROUND WATER IN ABASIN CLOSED PURSUANT TO 85-2-330, 85-2-336, 85-2-341,
85-2-343, OR 85-2-344 OR DURING THE PERIOD OF CLOSURE FOR ANY BASIN THAT IS ADMINISTRATIVELY CLOSED

PURSUANT TO 85-2-319, THE APPLICANT SHALL COMPLY WITH THE PROVISIONS OF [SECTION 14] IN ADDITION TO THE

REQUIREMENTS OF THIS SECTION."

Section 4. Section 85-2-329, MCA, is amended to read:

"85-2-329. Definitions. Unless the contextrequires otherwise, in 85-2-330 and this section, the following
definitions apply:

(1) "Application” means an application for a beneficial water use permit pursuant to 85-2-302 or a state

water reservation pursuant to 85-2-316.

(—5-)(2) "Nonconsumptive use" means a beneficial use of water that does not cause a reduction in the
source of supply and in which substantially all of the water returns without delay to the source of supply, causing
little or no disruption in stream conditions.

4)3) "Teton River basin” means the drainage area of the Teton River and its tributaries above the

confluence of the Teton and Marias Rivers."

Section 5. Section 85-2-330, MCA, is amended to read:

"85-2-330. Basin closure -~ exceptions. (1) As provided in 85-2-319 and subject to the provisions of
subsection (2) of this section, the department may not process-or grant an application for a permit to appropriate
water or for a reservation to reserve water within the Teton River basin.

(2) The provisions of subsection (1) do not apply to:

(a) an application for a permit to appropriate ground water if the applicant complies with the provisions
of [section 45 14];

(b) an application for a permit to appropriate water for a nonconsumptive use;
(c) an application for a permit to appropriate water for;
(i) domestic use from surface water or pursuant to 85-2-306;; municipat-or
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(ii) stock use; or

{iii) use OF SURFACE WATER by OR FOR a municipality;

(d) an application to store water during high spring flows; er

(e) emergeney temporary emergency appropriations as provided for in 85-2-113(3),.0r

(f) an application for a permit to appropriate surface water to conduct response actions related to natural
resource restoration required for:

(i) remedial actions pursuant to the federal Comprehensive Environmental Response., Compensation,
and Liability Act of 1980, 42 U.S.C. 9601, et seq.;

{ii) aquatic resource activities carried out in compliance with and as required by the federal Clean Water
Act of 1977, 33 U.S.C. 1251 through 1387; or

(iii) remedial actions taken pursuant to Title 75, chapter 10, part 7.

(3) A permitissued to conduct remedial actions or aquatic resource activities under subsection (2)(f) may

not be used for dilution.

(4) A change of use authorization for changing the purpose of use may not be issued for any permit
issued pursuant to subsection (2)(b), (2)(c), (2)e), or (2)(H."

SECTION 6. SECTION 85-2-335 MCA., IS AMENDED TO READ:

85-2-335. Definitions. Unless the context requires otherwise, in 85-2-335, throtigh 85-2-336, and
85-2-338, the following definitions apply:

(1) "Application" means an application for a beneficial water use permit pursuant to 85-2-302.

(2) "Upper Clark Fork River basin" means the drainage area of the Clark Fork River and its tributaries

above Milltown dam."

Section 7. Section 85-2-336, MCA, is amended to read:

"85-2-336. Basin closure — exception. (1) As provided in 85-2-319 and subject to the provisions of
subsection (2) of this section, the department may not preeess-or grant an application for a permit to appropriate
water within the Upper Clark Fork River basin.

(2) The provisions of subsection (1) do not apply to:

(a) an application for a permit to appropriate ground water if the applicant complies with the provisions
of [section 45 14];
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application for a permit to appropriate surface water to conduct aquatic resource activities carried out in

compliance with and as required by the federal Clean Water Actof 1977, 33 U.S.C. 1251 through 1387. A permit
issued to conduct aquatic resource actions may not be used for dilution.

(c) an application for a permit to appropriate water for stock use;

(d) an application to store water; or

(e) an application for power generation at existing hydroelectric dams. The department may not approve
a permit for power generation if approval results in additional consumption of water. ‘ '

(3) A change of use authorization for changing the purpose of use may not be issued for any permit
issued pursuant to subsection (2)(b) or (2)(c).

(4) Applications for state water reservations in the Upper Clark Fork River basin filed pursuant to
85-2-316 and pending as of May 1, 1991, have a priority date of May 1, 1991. The filing of a state water
reservation application does not provide standing to object under 85-2-402.

£4)5) The department may not process or approve applications for state water reservations in the Upper

Clark Fork River basin filed pursuant to 85-2-316."
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Section 8. Section 85-2-340, MCA, is amended to read:

"85-2-340. Definitions. Unless the context requires otherwise, in 85-2-341 and this section, the following
definitions apply:

(1) "Application™ means an application for a beneficial water use permit pursuant to 85-2-302 or a state
wa}er reservation pursuant to 85-2-316.

(2) "Grouﬁd water" means-water-thatis-beneath-thetand-surface-or-beneathrthe-bed-of a-streamriake;
i ha

[7]

the meaning provided in 85-2-102.

(3) "Jefferson River basin" means the drainage area of the Jefferson River and its tributaries above the
confluence of the Jefferson and Missouri Rivers.

(4) "Madison River basin" means the drainage area of the Madison River and its tributaries above the
confluence of the Madison and Jefferson Rivers.

(5) "Nonconsumptive use” means a beneficial use of water that does not cause a reduction in the source
of supply and in which substantially all of the water retumns without delay to the source of supply, causing little

or no disruption in stream conditions."

Section 9. Section 85-2-341, MCA, is amended to read:

"85-2-341. Basin closure - exceptions. (1) As provided in 85-2-319 and subject to the provisions of
subsection (2) of this section, the department may not precess-or grant an application for a permit to appropriate
water or for a state water reservation to reserve water within the Jefferson River basin or Madison River basin.

(2) The provisions of subsection (1) do not apply to:

(a) an application for a permit to appropriate ground water if the applicant complies with the provisions
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of [section 45 14];
(b) an application for a permit to appropriate water for a nonconsumptive use;
(c) an application for a permit to appropriate water for;
(i) domestic use from surface water or pursuant to 85-2-306;;-municipat-or
(ii) stock use; or
(iii) use OF SURFACE WATER by OR FOR a municipality;
(d) an application to store water during high spring flows; or
(e) temporary emergency appropriations as provided for in 85-2-113(3)_or

(f) an application fora permit to appropriate surface water to conduct response actions related to natural

resource restoration required for:

(i) remedial actions pursuant to the federal Comprehensive Environmental Response, Compensation,
and Liability Act of 1980, 42 U.S.C. 9601, et seq.;

(ii) aquatic resource activities carried out in compliance with and as required by the federal Clean Water
Act of 1977, 33 U.S.C. 1251 through 1387; or V

(iii) remedial actions taken gurs:uant to Title 75, chapter 10, part 7.

(3) A permitissued to conduct remedial actions or aquatic resource activities under subsection (2)(f) may

not be used for dilution.
(4) A change of use authorization for changing the purpose of use may not be issued for any permit

issued pursuarnt to subsection (2)(b), {2Xc), (2)(e), or (2)(f)."

Section 10. Section 85-2-342, MCA, is amended to read:

»85-2-342. Definitions. Unless the contextrequires otherwise, in 85-2-343 and this section, the following
definitions apply:

(1) "Application" means an application for a beneficial water use permit pursuant to 85-2-302 or a state

water reservation pursuant to 85-2-316.

3)2) "Nonconsumptive use” means a beneficial use of water that does not cause a reduction in the

source of supply and in which substantially all of the water returns without delay to the source of supply, causing

little or no disruption in stream conditions.

Legisiative
ervices -16 - Authorized Print Version - HB 831
Division



60th Legislature HB0831.04

O 00 N O O A WN -

N N N N N N N NN &2 & a a a a2 A a a
8(08\10301-&@'0—‘0‘.003\10)01-&00“—‘0

4)(3) "Upper Missouri River basin" means the drainage area of the Missouri River and its tributaries

above Morony dam."

Section 11. Section 85-2-343, MCA, is amended to read:

"85-2-343. Basin closure — exceptions. (1) As provided in 85-2-319 and subject to the provisions of
subsection (2) of this section, the department may not preeess-or grant an application for a permit to appropriate
water or for a reservation to reserve water within the upper Missouri River basin until the final decrees have been
issued in accordance with part 2 of this chapter for all Aof the subbasins of the upper Missouri River basin.

(2) The provisions of subsection (1) do not apply to:

(a) an application for a permit to appropriate ground water if the applicant complies with the provisions
of [section 45 14];

(b) an application for a permit to appropriate water for a nonconsumptive use;

(c) an application for a permit to appropriate water for;

(i) domestic use from surface water or pursuant to 85-2-306s; muntetpa+-0f

(ii) stock use; or .

(iii) use OF SURFACE WATER by OR FOR a municipality;

(d) an application to store water during high spring flows;

(e) an application for a permit to use water from the Muddy Creek drainage, which drains to the Sun
River, if the proposed use of water will help control erosion in the Muddy Creek drainage; or

(f) temporary emergency appropriations as provided for in 85-2-113(3); or

(a) an application for a permit to appropriate surface water to conduct response actions related to natural
resource restoration required for:

(i) remedial actions pursuant to the federal Comprehensive Environmental Response, Compensation,
and Liability Act of 1980, 42 U.S.C. 9601, et seq.;

(i) aguatic resource activities carried out in compliance with and as required by the federal Clean Water
Act of 1977, 33 U.S.C. 1251 through 1387; or

(iii) remedial actions taken pursuant to Title 75, chapter 10, part 7.

3) A permit issued to conduct remedial actions or aquatic resource activities under subsection (2

may not be used for dilution.

4) A change of use authorization for changing the purpose of use may not be issued for any permit
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issued pursuant to subsection (2)(b), (2)(¢c), (2)e). (2Xf), or (2)(q)."

Section 12. Section 85-2-344, MCA, is amended to read:

"85-2-344. Bitterroot River subbasin temporary closure -- definitions -- exceptions. (1) Unless the
context requires otherwise, in this section, the following definitions apply:

(a) "Application" means an application for a beneficial water use permit pursuant to 85-2-302 or a state
water reservation pursuant to 85-2-316.

(b) "Bitterroot River basin" means the drainage area of the Bitterroot River and its tributaries above the
confluence of the Bitterroot River and Clark Fork of the Columbia River and designated as "Basin 76H".

(c) "Bitterroot River subbasin” means one of the following hydrologically related portions of the Bitterroot
River basin:

(i) the mainstem subbasin, designated as "Subbasin 76HA";

(ii) the north end subbasin, designated as "Subbasin 76HB";

. (iii} the east side subbasin, designated as "Subbasin 76HC";

(iv) the southeast subbasin, designated as "Subbasin 76 HD";

(v) the south end subbasin, designated as "Subbasin 76HE";

(vi) the southwest subbasin, designated as "Subbasin 76HF";

(vii) the west central subbasin, designated as "Subbasin 76HG"; or

(viii) the northwest subbasin, designated as "Subbasin 76HH".

(2) As provided in 85-2-319, the department may not proeess-or grant an application for a permit to
appropriate water or for a state water reservation within a Bitterroot River subbasin until the closure for the basin
is terminated pursuant to subsection (3) of this section, except for:

(a) an application for a permit to appropriate ground water if the applicant complies with the provisions
of [section 45 14];

(b) an application for a permit to appropriate water for amunicipatwater-suppty use OF SURFACE WATER
by OR FOR a municipality;

(c) temporary emergency appropriations pursuant to 85-2-113(3); er

(d) an application to store water during high spring flow in an impoundment with a capacity of 50
acre-feet or more;_or

e) an application for a permit to appropriate surface water to conduct response actions related to natural
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resource restoration required for:

(i) remedial actions pursuant to the federal Comprehensive Environmenta! Response, Compensation,
and Liability Act of 1980, 42 U.S.C. 9601, et seq.;

(i) aguatic resource activities carried out in compliance with and as required by the federal Clean Water

Act of 1977. 33 U.S.C. 1251 through 1387; or
(iii) remedial actions taken pursuant to Title 75, chapter 10, part 7.
3) A permit issued to conduct remedial actions or aguatic resource activities under subsection (2)(e)

may not be used for dilution

(4) A change of use authorization for changing the purpose of use may not be issued for any permit
issued pursuant to subsection (2)(b), (2)(c), or (2)(e).

{3)(5) Each Bitterroot River subbasin is closed to new appropriations and new state water reservations

until 2 years after all water rights in the subbasin arising under the laws of the state are subject to an enforceable

and administrable decree as prqvided in 85-2-406(4)."
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Section 13. Section 85-2-506, MCA, is amended to read:

"85-2-506. Controlled ground water areas ~ designation or modiﬁcation. (1) The department may
designate or modify controlled ground water areas as provided in this part. -

(2) Designation or modification of an area of controlled ground water use may be proposed to the
department on its own motion, by petition of a state or local public health agency for identified public health risks,
or by petition signed by atleast 20 or one-fourth of the users, twhichever is the lesser number), of ground water
in a ground water area in which there are alleged to be facts showing that:

(a) that ground water withdrawals are in excess of recharge to the aquifer or aquifers within the ground
water area,

(b) that excessive ground water withdrawals are very likely to occur in the near future because of
consistent and significant increases in withdrawals from within the ground water area;

(c) that significant disputes regarding priority of rights, amounts of ground water in use by appropriators,
or priority of type of use are in progress within the ground water area;

(d) that ground water levels or pressures in the area in question are declining or have declined
excessively;

(e) that excessive ground water withdrawals would cause contaminant migration;

(f) that ground water withdrawals adversely affecting ground water quality within the ground water area

are occurring or are likely to occur, or
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(g) thet water quality within the ground water area is not suited for a specific beneficial use defined by
85-2-162(2)(a) 85-2-102(4)(a).

(3) When a proposal is made, the department shall fix a time and place for a hearing, which time may
not be less than 90 days from the making of the proposal. The place for the hearing must be within or as close
as practical to the controlled ground water area.

(4) The department shall publish a notice of the hearing, setting forth:

(a) the names of the petitioners;

(b) the description by legal subdivisions (section, township, range) of all lands included in or proposed
to be included in the ground water area or subarea;

{c) the purpose of the hearing; and

(d) the time and place of the hearing where any interested person may appear, either in person or by
attorney, file written objections to the granting of the proposal, and be fully heard.

) (5) (a) The notice of hearing must be published at least once in each week for 3 successive weeks not
less than 30 days before the date of the hearing in a newspaper of general circulation in the county or counties
in which the ground water area or subarea is located. The department shall also cause a copy of the notice,
together with a copy of the petition, to be served by mail, not less than 30 days before the hearing, upon;

(i) each well driller licensed in Montana whose address is within any county in which any part of the area
in question is located; upen

(ii) each person or public agency known from an examination of the records in the department's office

to be a claimant or appropriator of ground water in the area in question tetaimant-or-appropriator-meaning-one

(i) the bureau; and upen

(iv) the mayor or presiding officer of the governing body of each incorporated municipality located in
whole or in part within the proposed ground water area.

(b} The department may also serve notice upon any other person or state or federal agency that the
department feels may be interested in or affected by the proposed designation or modification of a controlied
ground water area. The petition need not be served on any petitioner. A copy of the notice, together with a copy
of the proposal, must be mailed to each person at the person's last-known address, and service is complete upon
depositing it in the post office, postage prepaid, addressed to each person on whom itis to be served. Publication
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and mailing of the notice as prescribed in this section, when completed, is considered to be sufficient notice of

the hearing to all interested persons.
c) As used in subsection (5)a), "claimant or appropriator” means a person who diverts, impounds, or

withdraws ground water and not merely a person who uses or obtains ground water from another person who
diverts, impounds, or withdraws ground water."

NEW SECTION. Section 14. Ground water appropriation right in closed basins. (1) An application
for a ground water appropriation right in a basin closed pursuant to 85-2-330, 85-2-336, 85-2-341, 85-2-343, or
85-2-344 or administratively closed pursuant to 85-2-319 er-an-appfication-fora-chengein-appropriationright-for

must be accompanied by a

hydrogeologic assessment that has been conducted pursuant to [section 46 15] to predict whether the proposed

appropriation right or-change-in-appropriation-right will result in a net depletion of surface water and must be

accompanied by a plan as provided in [section 4F 16], if necessary.

(2) If the hydrogeblogic assessmént conducted pursuant to [section 46 15] predicts that the proposed
appropriation right or-ehange—m—apprepﬂahon-ﬂght will not result in a net depletion of surface water, the
department shall proceed under the criteria provided in 85-2-311.

(3) (a) &1 If the hydrogeologic assessment predicts that the proposed appropriation right erchange-in
appropriationright will result in a net depletion of surface water, the applicant shall determine-+f ANALYZE WHETHER

the net depletion results in an adverse effect on a prior appropriator. If THE APPLICANT PROVIDES SHBSTANTIAL

Briator ACORRECT AND COMPLETE
APPLICATION anc-he-deparimentagrees-with-this-determination, the department shall proceed T0 PROCESS THE
APPLICATION as provided in 85-2-38+through-85-2-3+1 [SECTION 17].

(b) If the applicant has used the water for the purpose of conducting the hydrogeologic assessment, the

applicant shall terminate the use of the water. Failure to terminate use of the water must result in a fine of not
more than $1,000 for each day of the violation.

(4) (=) Ifthe hydrogeologic assessment predicts that there will be net depletion as provided in subsection
(3)(a)), THE DEPARTMENT MAY PROCEED TO PROCESS THE APPLICATION PURSUANT TO [SECTION 17] IF, IN ADDITION
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TO OTHER APPLICABLE CRITERIA, the applicant mey-receive-an-apprepriation-right-if-the-appticant complies with
[section 47 16] and the-department-determines-that-the-amount-of-net-depletion-that-causes PREVES-BY-A

(5) For the purposes of [sections 45 14 through 47 16], the prediction of net depletion does not mean
that an adverse effect on a prior appropriator will occur or if an adverse effect does occur that the entire amount
of net depletion is the cause of the adverse effect. A determination of whether or not there is an adverse effect
on a prior appropriator as the result of a new appropriation right er-a—change—in—appropriation—right is a
determination that must be made by the department based on the amount, location, and duration of the amount
of net depletion that causes the adverse effect relative to the historic beneficial use of the appropriation right that
isclasimed-to MAY be adversely affected. ‘

(6) THE PRIORITY DATE FOR AN APPROPRIATION RIGHT THAT IS GRANTED TO AN ENTITY WHOSE_PERMIT

APPLICATION WAS RETURNED AFTER APRIL 11, 2006, AND BEFORE [THE EFFECTIVE DATE OF THIS ACT] BECAUSE OF THE

DEPARTMENT'S INTERPRETATION OF A COURT DECISION IS THE DATE OF THE INITIAL APPLICATION TO THE DEPARTMENT.

NEW SECTION. Section 15. Hydrogeologic assessment -- definition - minimum requirements.
(1) (a) For the purposes of [sections 45 14 through 4F 16], "hydrogeologic assessment" means a report for the
project for or through which water will be put to beneficial use, the point of diversion, er AND the place of use that
describes the geology, hydrogeologic environment, water-batance; water quality with regard to the provisions of
[sections 18 and 19], and predicted net depletion, if any, including the timing of any NET depletion, for surface
water within the area described in subsection (2)(a)(i) within the closed basins that are subject to an appropriation
right, including but not limited to rivers, streams, irrigation canals, or drains that might be affected by the new
appropriation right erchange-in-appropriatierrright and any predicted water quality changes that may resuit.

(b) In predicting net depletion of surface water from a proposed use, consideration must be given, ata
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minimum, to:

€#){1) the actual amount diverted for like beneficial uses;

¢i{1) any amounts that will likely be lost in conveyance, if any, and whether any lost amounts are lost
to the system through evaporation or other means or whether those amounts are returned to the system through
percolation or other means; and

Gvy(n) any return flows from the proposed use, including but not limited to any treated wastewater return

flows if the treated wastewater that is considered effluent meets the requirements of [sections 18 and 19].

W 0O ~N o ;o A~ W N

(2) (a) A hydrogeologic assessment that will be used to predict net depletion of surface water resulting

from a new appropriation right er-e-change-in-appropriatien-right must include & hydrogeologic DATA OR A model

developed by a hydrogeologist, a qualified scientist, or a qualified licensed professional engineer thatincorporates

for the new appropriation or-the-change-in-appropriation-right:

(i) the area or estimated area of ground water that will be affected not to exceed the boundaries of the

A A A e
S W N 2+ O

drainage subdivisions established by the office of water data coordination, United States geological survey, AND

15 USEDBY THE WATER COURT, UNLESS THE APPLICANT CHOOSES TO EXPAND THE BOUNDARIES;

16 (ii) the geology in the area identified in subsection (2)(a)(i), including stratigraphy and structure;
17 (iii) the parameters of the aquifer system within the area identified in subsection (2){aXi) to include, ata

18 minimum, estimates for:

19 (A) the lateral and vertical extent of the aquifer;

20 (B) whether the aquifer is confined or unconfined;

21 (C) the effective hydraulic conductivity of the aquifer;

22 (D) transmissivity and storage coefficient related to the aquifer; and

23 (E) the estimated flow direction or directions of ground water and the rate of movement;

24 (iv) the locations of surface waters within the area described in subsection (2)(a)(i) that are subject to an

25  appropriation right, including but not limited to springs, creeks, streams, or rivers that may or may not show a net

26 depletion;
27 (v) evidence of water availability; and
28 (vi) the locations of all wells or other sources of ground water of record within the area identified in

29 subsection (2)a)i).

30 (b) A hydrogeologic assessment must also include a water quality report that includes:

Legislative
ervices -34- Authorized Print Version - HB 831
Dijvision



60th Legislature HB0831.04

W 00 ~N O O W N -

W N N N N N N N N N DN 22 A A a2 a2 a2 3 a2 o
O W 0 ~N O O H W N =2 O © 0o N O O d» W N = O

(i) the location of existing documented hazards that could be affected or exacerbated by the

appropriation right er-chenge-in-appropriatior-right, such as areas of subsidence, along with a plan to mitigate

any conditions or impacts;

&w)(n) a description of any water treatment method that will be used at the time of any type of injection
or introduction of water to the aquifer to ensure compliance with [sections 18 and 19] and the water quality laws
under Title 75, chapter 5.

(3) The h.ydrogeologic as;essment must include an analysis of whether the information required by
subsection (2) predicts-by-a-prependerance-of- the-evidenee; that there may be a net depletion of surface water
in the area descri-bed in subsection (2){a)i) and the extent of the depletion, if any.

(4) t2) The hydrogeologic assessment, THE model IF PROVIDED, THE test well data, THE monitoring well
data, and other related information must be submitted to the department. The department shall submit this

information to the bureau of mines and geology.

te) The bureau of mines and geology shall ensure that information submitted pursuant to this section is

entered into the ground water information center database as part of the ground water assessment program.
(5) An entity that has previously conducted some type of hydrogeologic assessment may submit the
information from that assessment as the hydrogeologic assessment required by this section if the information

meets the criteria and requirements of this section.

NEW SECTION. Section 16. Aquifer recharge or mitigation plans in closed basins ~ minimum
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requirements. (1) An applicant whose hydrogeologic assessmentconducted pursuant to [section 46 15] predicts

that there will be a net depletion of surface water thatwit-restit-in-an-adverse-effectonaprior-appropriatoras
deseribed-infsection-+5-t41-meay SHALL offset the net depletion that results in the adverse effect through a

mitigation plan or an aquifer recharge plan.

er- A mitigation plan

must include:

(a) where and how the water in the plan will be put to beneficial use;

(b} when and where, GENERALLY, water reallocated through exchange or substitution will be required;

(c) the amount of water reallocated through exchange or substitution that is required;

(d) how the proposed project or beneficial use for which the mitigation plan is required will be operated;
(e) evidence that an application for a change in appropriation right, if necessary, has been submitted;
(f) evidence of water availability; and

(g) evidence that oF How the mitigation plan will be-eﬁeeﬂve—m—eﬁsethﬁg OFFSET the required amount

of net depletion of surface water in a manner that will offset an adverse effect on a prior appropriator.

water: An aquifer recharge plan must include:

(a) evidence that the appropriate water quality related permits have been granted pursuant to Title 75,
chapter 5, and pursuant to [sections 18 and 19]; -

(b) where and how the water in the plan will be put to beneficial use;

(c) when and where, GENERALLY, water reallocated through exchange or substitution will be required;

(d) the amount of water reallocated through exchange or substitution that is required;

(e) how the proposed project or beneficial use for which the aquifer recharge plan is required will be
operated;

(f) evidence that an application for a change in appropriation right, if necessary, has been submitted;

(g) a description of the process by which water will be reintroduced to the aquifer;

(h) evidence of water availability; and

(i) evidence that OF How the aquifer recharge plan will be-effective-in-offsetting OFFSET the required

amount of net depletion of surface water in a manner that will offset any adverse effect on a prior appropriator.
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(4) The department may not require an applicant, through a mitigation plan or an aquifer recharge plan,

to provide more water than the quantity needed to offset the predieted ADVERSE EFFECTS ON A PRIORAPPROPRIATOR

CAUSED BY THE net depletion.

(5) An appropriation right that relies on a mitigation plan or aquifer recharge plan to offset net depletion
of surface water that results in an adverse effect on a prior appropriator must be issued as a conditional permit
that requires that the mitigation plan or aquifer recharge plan must be exercised when the appropriation right is

exercised.

NEW SECTION. SECTION 17. PROCESS FOR COMBINING DECISIONS ON GROUND WATER PERMIT APPLICATIONS

IN CLOSED BASINS. (1) AN APPLICANT FOR A PERMIT TO APPROPRIATE GROUND WATER IN A CLOSED BASIN SHALL SUBMIT

TO THE DEPARTMENT A COMBINED APPLICATION CONSISTING OF A HYDROGEOLOGIC ASSESSMENT WITH AN ANAL YSIS OF

NET DEPLETION, A MITIGATION PLAN OR AQUIFER RECHARGE PLAN IF REQUIRED, AN APPLICATION FOR A BENEFICIAL WATER

USE PERMIT OR PERMITS, AND AN APPLICATION FOR A CHANGE IN APPROPRIATION RIGHT OR RIGHTS IF NECESSARY.

(2) THE DEPARTMENT SHALL REVIEW THE APPLICATION TO DETERMINE IF IT IS CORRECT AND COMPLETE UNDER
THE PROCESS AND REQUIREMENTS OF 85-2-302.
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(3) (A) ONCE AN APPLICATION HAS BEEN DETERMINED TO BE CORRECT AND COMPLETE, THE DEPARTMENT SHALL
PREPARE A NOTICE AND PUBLISH IT-AS PROVIDED UNDER 85-2-307.

(B) IF NO VALID OBJECTION TO THE APPLICATION IS FILED AND THE APPLICANT PROVES THAT THE CRITERIA OF
85-2-311 OR 85-2-402, IF NECESSARY, HAVE BEEN SATISFIED, THE APPLICATION MUST BE GRANTED OR APPROVED IN A
MODIFIED FORM OR UPON TERMS, CONDITIONS, OR LIMITATIONS SPECIFIED BY THE DEPARTMENT.

(C) IF NO VALID OBJECTION TO THE APPLICATION IS FILED AND THE APPLICANT HAS NOT PROVED THAT THE

CRITERIA OF 85-2-311 OR 85-2-402, |F NECESSARY, HAVE BEEN SATISFIED, THE APPLICATION MUST BE DENIED.

(D) IF A VALID OBJECTION TO THE APPLICATION IS FILED, THE DEPARTMENT SHALL PROCEED TO PROCESS THE

APPLICATION PURSUANT TO 85-2-308 THROUGH 85-2-311. IF THE APPLICANT SATISFIES THE CRITERIA OF 85-2-311 OR

85-2-402 IF NECESSARY, AND PROVES BY A PREPONDERANCE OF THE EVIDENCE THAT NET DEPLETION, IF ANY, WILL NOT

ADVERSELY AFFECT A PRIOR APPROPRIATOR BASED ON THE APPLICANT'S MITIGATION PLAN OR AQUIFER RECHARGE PLAN

THE DEPARTMENT SHALL ISSUE THE PERMIT.

NEW SECTION. Section 18. Department permit coordination --requirements for aquifer recharge
plans. TO ENSURE THAT THE DEPARTMENT AND THE DEPARTMENT OF ENVIRONMENTAL QUALITY ARE COORDINATING
THEIR RESPECTIVE PERMITTING ACTIVITIES:

(1) An AN applicant for a new appropriation right er-achange-in-appropriation-right pursuant to [section
45 14] that involves aquifer recharge er-mitigation shall provide the department with a copy of a relevant
discharge permit if necessary:; AND

(2) Fhe THE department may not grant a new appropriation right er-a—change-inappropriation—right
pursuant to [section 45 14] that involves aquifer recharge or-mitigation until the discharge permit, if necessary,

has been obtained and presented to the department.

NEW_SECTION. Section 19. Water quality of return flows and discharges associated with
mitigationplanor aquifer recharge plan - minimum requirements. (1) A person who proposes to use sewage

FROM A SYSTEM REQUIRING A WATER QUALITY PERMIT for the purposes of aquifer recharge er-mitigation pursuant
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to [section 4% 16] or plans to use sewage FROM A SYSTEM REQUIRING A WATER QUALITY PERMIT as a return flow to
minimize the amount of water necessary to offset adverse effects resulting from net depletion of surface water

through e-mitigatien-ptan-er AN aquifer recharge plan pursuant to [section 4% 16] must obtain a current permit

pursuant to this chapter.
(2) The minimum treatment requirements for sewage systems subject to this section are the federal

requirements provided for in 40 CFR 133, and the system must meet, AT AMINIMUM, the requirements of level two

treatment for the removal of nitrogen in the effluent.
(3) In addition to the minimum treatment requirements of subsection (2), sewage systems subject to this

section mustmeet-the-fellowingrequirements:

FE~5~303-at-the-point-of-discharge THAT ARE USED FOR AQUIFER INJECTION MUST MEET THE MORE STRINGENT OF

EITHER PRIMARY DRINKING WATER STANDARDS PURSUANT TO TITLE 75, CHAPTER 6, OR THE NONDEGRADATION
REQUIREMENTS PURSUANT TO 75-5-303 AT THE POINT OF DISCHARGE.
(4) THE APPROPRIATE INTERIM LEGISLATIVE COMMITTEE SHALL REVIEW DRINKING WATER STANDARDS AND

EFFLUENT TREATMENT STANDARDS IN OTHER JURISDICTIONS AND RECOMMEND APPROPRIATE TREATMENT STANDARDS

FOR PURPOSES OF AQUIFER RECHARGE AND MITIGATION.

(5) FOR THE PURPQSES OF THIS SECTION, "AQUIFER INJECTION" MEANS THE USE OF A WELL TO INJECT WATER

DIRECTLY INTO AN AQUIFER SYSTEM WITHOUT FIL TRATION THROUGH THE GEOLOGIC MATERIALS OVERLYING THE AQUIFER

SYSTEM FOR THE PURPOSE OF AQUIFER RECHARGE OR FOR AN AQUIFER STORAGE AND RECOVERY PROJECT.

NEW SECTION. Section 20. Aquifer storage and recovery projects in closed basins. (1) Anaquifer
storage and recovery project may be authorized in a closed basin.

(2) Inaddition to the criteria provided in Title 85, chapter 2, part 3, AND 85-2-402, an aquifer storage and

recovery project must meet the requirements provided in [sections 45 14 through 19].
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NEW SECTION. Section 21. Aquifer testing, test well, or monitoring well data submission - not

beneficial use. (1) All aquifer testing data and other related information from test wells, monitoring wells, or other
sources that is collected for the purpose of obtaining a new appropriation right or a change in appropriation right
pursuant to [sections 45 14 through 4% 16] must be submitted to the department and the bureau of mines and
geology in a form prescribed by the department and the bureau of mines and geology. The bureau of mines and
geology shall ensure that information submitted pursuant to this section is entered into the ground water
information center database as part of the ground water assessment program.

(2) (a) Water testing or monitoring is not a beneficial use of water requiring the filing of a permit
application.

(b) A permit is not required if the intent of a person is to conduct aquifer tests, water quality tests, water

level monitoring, or other testing or monitoring of a water source.

NEW SECTION. Section 22. Rulemaking. The department may adopt rules to implement the
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provisions of [sections 45 14 through 18 and-26-threugh-22, 19, AND 20]. The rules must be oriented toward the
protection of existing rights from adverse effects from net depletions caused by new appropriation rights or

changes in appropriation rights in closed basins and must be consistent with and not exceed the requirements

of [sections 45 14 through 18 and-28-thretgh22, 19, AND 20].

NEW SECTION. Section 23. Closed basin case study. (1) (a) The Montana bureau of mines and
geology, provided for in 20-25-211, shall review, assess for scientific accuracy, and compile and summarize
ground water studies that have been conducted in the last 20 years in closed basins or subbasins in Montana
that may have a bearing on better understanding the water balance in these basins with respect to potential
ground water withdrawal impacts on surface water. The bureau of mines and geology shall also study the extent
to which ground water withdrawals may result in net depletion of surface water in a closed basin or in specific
areas of a closed basin.

(b) After compilation of the information, the bureau of mines and geology shall present recommendations
to the appropriate legislative interim committee regarding any additional studies that would help to assess the
water balance in closed basins or subbasins with respect to potential ground water withdrawal impacts on surface
waters.

(2) The bureau of mines and geology shall conduct a case study to gather and develop data to determine
the adequacy of any additional recommended minimum standards and criteria for hydrogeologic assessments,
as defined in [section 46 15], associated with ground water withdrawals and the range of impacts of those
withdrawals on surface water and ground water resources. The department of natural resources and conservation
shail coordinate with the bureau of mines and geology with regard to surface water monitoring and other elements
of the case study as necessary.

(3) The case study must be conducted in basins closed pursuant to sections 85-2-330, 85-2-33%
85-2-336, 85-2-341, 85-2-343, or 85-2-344. The bureau of mines and geology shall ensure that at each site
involved in the case study the following, at a minimum, is accomplished to provide the necessary scientific data
and information to policymakers:

(a) an appropriate number of monitoring wells are drilled or available to provide scientifically defensible

data;
(b) aquifer testing and recovery testing is conducted at the site;
(c) water quality samples are collected from each pumping or primary well at the beginning of the case
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study and at the end of the case study;

(d) if information or data has already been collected for the site, the information is reviewed, analyzed,
and verified by the bureau of mines and geology;

(e) if the site has an established system, that the established system is monitored under its current or
planned operating conditions; and

(f) any other information is collected that the bureau of mines and geology determines is necessary to
determine recommendations for additional minimum standards and criteria for hydrogeologic assessments, as
defined in [section 46 15], associated with ground water withdrawals and the range of impacts those withdrawals
have on surface water and ground water resources.

(4) In addition to the requirements of subsection (3), the bureau of mines and geology shall develop a
system to compile existing aquifer testing data, as well as data resulting from hydrogeologic assessments, as
defined in [section 46 15], and monitoring activities.

(5) The department of natural resources and conservation shall coordinate with the bureau of mines and

geology to provide surface water measurements to-determine-impactsif-anyto-surface-waterresourees, AS
APPROPRIATE, when a well located at a case study site is pumped.

(6) The bureau of mines and geology shall:

(a) provide updates to the appropriate legislative interim committee throughout the interim related to the
progress of the review pursuant to subsection (1) and the case study pursuant to subsections (2) through (5), data
trends, if any, and other information necessary to assist the legisiative interim committee in developing any
necessary policy recommendations;

(b) upon request, provide updates to the ground water assessment steering committee provided for in
2-15-1523; and

(c) submit a report to the appropriate legislative interim committee and the 61st legislature providing a

detailed analysis of the results of the review and case study.

NEW SECTION. Section 24. Case study -- requirements for participation ~ FEE. (1) (a) Participants
in the case study that are proposing a new ground water appropriation or-gchangein-appropriationrightpursuant
to-85-2=-462(47) are subject to the requirements of [sections 45 14 through 22 21].

(b) Up to a maximum of 10 sites that are the result of a new appropriation or a change in appropriation

right may be included in the case study provided for in [section 24 23]. If there are more than 10 entities wishing
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to participate in the case study, the bureau of mines and geology shall select participants to ensure that to the
extent possible each closed basin is represented and as many different scenarios are represented as necessary
to ensure a scientifically accurate analysis.

(c) If there are fewer than 10 entities wishing to participate or if there is a scenario that is not represented
by case study participants that is necessary to ensure a scientifically accurate analysis, the bureau of mines and
geology may request cooperation and participation from entities that hold appropriation rights for wells within
closed basins.

(d) Entities that had an application pending with the department of natural resources and conservation
on April 11, 2006, must be given the option to participate in the case study before the bureau accepts other
requests for participation.

(2) The bureau of mines and geology, in cooperation with the appropriate legislative interim committee,
shall notify each of the entities described in subsection (1)(d), in writing, of the opportunity to participate in the
case study and the requirements for participation.

(3) To participate in the case study, a participant shall agree:

(a) that the use of a ground water well in accordance with an applicétion submitted pursuant to [section
45 14] does not grant or give the participant an appropriation right;

(b) to allow the installation of monitoring wells and shall allow access for monitoring and review
purposes;

(c) if monitoring or test wells exist at the site, to allow the bureau of mines and geology access to those
wells for monitoring and review purposes;

(d) to allow for the measurement of pumping at the primary pumping well, including any plumbing
requirements necessary to ensure an accurate analysis of pumping records and of the impacts, if any, resulting
from pumping of the well; and

(e) that the participant is responsible for costs associated with drilling the primary pumping well,
maintenance associated with the well, and other costs reasonably related to the normal operation of a pumping

well in the absence of the case study; AND

(F) TO PAY A FEE OF $15.
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ekt ministrative-or-iudicink-actiond ired-and-confirmed:

NEW SECTION. Section 25. Appropriation. There is appropriated FROM THE GENERAL FUND $500,000

to the Montana bureau of mines and geology ONLY for the biennium beginning July 1, 2007, for the purpose of
conducting a case study in coordination with the department of natural resources and conservation to gather and
develop data to determine minimum standards and criteria for hydrogeologic assessments, as defined in [section
46 15), associated with ground water withdrawals and the impacts of those withdrawals on surface water and

ground water resources.

NEW SECTION. Section 26. Direction for amendment of rule. Pursuantto 2-4-412(2), the department
shali:

(1) amend ARM 36.12.101 by striking subsection (8); and

(2) amend ARM 36.12.120 by striking subsections (6) through (10).

NEW SECTION. SECTION 27. REPEALER, SECTION 85-2-337, MCA, IS REPEALED.

NEW SECTION. Section 28. Codification instruction. (1) [Sections 45 14 through 18 and 20 through
23 22] are intended to be codified as an integral part of Title 85, chapter 2, part 3, and the provisions of Title 85,
chapter 2, part 3, apply to [sections 5 14 through 18 and 20 through 23 22].

(2) [Section 19] is intended to be codified as an integral part of Title 75, chapter 5, part 4, and the
provisions of Title 75, chapter 5, part 4, apply to [section 19].

NEW SECTION. Section 29. Severability. If a part of [this act] is invalid, all valid parts that are
severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its applications,

the part remains in effect in all valid applications that are severable from the invalid applications.

NEW SECTION. Section 30. Effective date. [This act] is effective on passage and approval.

NEW SECTION. Section 31. Applicability =retroactive-applicability. (HHSections--through-26-and
22-4threugh-26}epply [THIS ACT] APPLIES to applications for an appropriation right er-chenge-in-appropriationright
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Appendix D

WHO HAS JURISDICTION OVER MONTANA'S WATER?

The Montana Water Court has exclusive jurisdiction over the final determination
of "existing water rights" (i.e. water right claims with Pre-July 1, 1973, priority dates).
See § 85-2-215, MCA.

The DNRC has exclusive jurisdiction over post-July 1, 1973, water right permits
and change applications. See §§ 85-2-302 and -402, MCA.

The District Courts have jurisdiction over water distribution controversies and
"may grant injunctive or other relief necessary and appropriate to preserve property
rights or the status quo pending issuance of the final decree.” The District Court also
has jurisdiction over ditch easement conflicts. See § 70-17-112, MCA.

WHAT ARE YOUR OPTIONS IF YOU GET INTO A CONTROVERSY OVER WATER?

1. First talk with the person about the problem. If you can work it out ameng
yourselves this is obviously the best solution. If talking doesn't work, there are other
options available; depending on what is the source of the problem.

2. You can file a court action in the appropriate District Court asking for a
temporary restraining order and preliminary injunction. See §§ 27-19-101, 201, and
314, MCA. This will probably be the fastest way to obtain relief, but it is also the most
expensive, as for most water users it will require the hiring of an attorney. This option
is very formal and often polarizes the parties ofter one party "wins."

3. If a person is wasting water, using water unlawfully, preventing water from
moving to another person having a prior right to use the water, or violating a provision
of the Montana Water Use Act, then call the DNRC regional office in your area and
they can assist you in filing a report in accordance with § 85-2-114, MCA.

4. A fourth option, available only to water users who claim water rights
previously decreed by a District Court, is to file a petition with the District Court to
have a water commissioner appointed to distribute the water. See § 85-5-101, MCA,
if a water user on a previously decreed stream is dissatisfied with the method of
distribution by the water commissioner, then that water user can file a written and
verified complaint with the District Court and request a hearing on the matter. See §
85-5-301, MCA.

5. A fifth option is to file a petition with the District Court under § 85-5-110,
MCA, to seek the appointment of a water mediator to mediate the water controversy.

6. A sixth option is to file a petition with the District Court pursuant to § 85-2-
406, MCA, and request the District Court to certify the determination of the disputed
existing rights involved in the controversy to the Chief Water Judge. This would likely
involve water rights or streams that have not been involved in a prior District Court
decree.

7. A seventh option available to water users in a basin that is subject to a
Water Court issued Temporary Preliminary or Preliminary Decree, as modified after
objections and hearings, is to petition the District Court to enforce the provisions of the
modified water court decree in accordance with §§ 3-7-212, 85-2-231, 85-2-406 or
85-5-101, MCA.

Source: Excerpt from Montana Water Court Guidebook
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Deciding on the appropriate type of
water system for a subdivision

Where are community wells
appropriate?

Connecting to an existing public supply

Comparison of costs: Community vs.
single family (i.e. individual) wells

Resource impacts of high flow wells vs.
multiple small flow wells




« PUBLIC WATER SYSTEM

— Serves 25 or more people or 15 or more connections
for 60 days or more per year.

— Community (e.g. town)

— Non-transient, non-community (e.g. school)

— Transient, non-community (e.g. restaurant)

« MULTI-USER WATER SYSTEM

— 3 through 14 living units or commercial structures,
total population cannot exceed 24

« Community = multi-user/public system (for
purposes of this discussion)




* For lots 1 acre and larger:
— Decision is up to the developer
— Must meet DEQ rules and circulars

— DEQ cannot dictate type of water system if rules are
met

* For lots over 20,000 sq. feet and under 1 acre:

— must have either community water or wastewater

* For lots 20,000 sq. feet (approx % acre) or less:

— Must have both community water and wastewater




 Community wells can be used on just
about any subdivision, but:

— With larger lots, infrastructure becomes

more expensive and complicated

— Aquifer can be limiting factor (low yield
wells)

— Slow build-out of subdivision can result in
water quality issues due to dead ends and
stagnant water

— Can developer afford up-front costs




* Rules require connection to existing public
system within 500 feet of a proposed
subdivision, unless:

The cost to connect is >3x the cost as compared to
an approvable on-site system;

Connection is limited by a physical obstruction;
Connection is limited by unobtainable easement; or
Public system wont allow connection

Doesn’t apply to existing multi-user system

« Cost to design and build water connection is
initially borne by developer

— Up-front costs incorporated into lot prices




COSTS OF COMMUNITY vs
INDIVIDUAL WELLS

MUTLI FAMILY / PUBLIC WATER SYSTEM

150
150
150

150

500
500

500
500

15
50
100
500

15
50
100
500

D P W —

D P WA -

$45,000
967,500
$90,000
$135,000

$75,000
$150,000
$225,000
$300,000
$450,000

$33,000
$64,000
$362,500
$815,000
$3,925,000

$33,000

$84,000
$362,500
$815,000
$3,925,000

$3,500
$3,500
$3,500
$3,500

$0
$3,500
$3,500
$3,500
$3,500

$55,500
$132,500
$433,500
$908,500
$4,063,500

$108,000
$237,500
$691,000
$1,118,500
$4,378,500

$108,000
$304,000
$657,500
$1,185,000
$4,445,000

100

100

$40,000
$120,000
$400,000
$800,000
$4,000,000

$102,500

$307,500
$1,025,000
$2,050,000
$10,250,000

Well Depth | #LOTS | #Wells | Drill + Pump | Infrastructure’ | Monitoring + Total Total | Cost/Lot | #Wells | Dril+Pump | Monitoring+ | Total | Cost/Lot
(feet) (81501’ Operator (year)’ (20 years) | (20 Years) (s30M)* | Operator (20 years)
50 5 1 $7,500 $33,000 $0 $40,500 $40500 | $8,100 5 $20,000 $0 $20000 | $4,000
50 15 2 $15,000 $84,000 $3,500 $102500 | $169000 | $11.267 | 15 $60,000 $0 $60,000 |  $4,000
50 50 3 $22,500 $362,500 $3,500 $388,500 | $455,000 | $9,100 50 $200,000 $0 $200,000 |  $4,000
50 100 4 $30,000 $815,000 $3,500 $848500 | $915000 | $9,450 | 100 | $400,000 $0 $400,000 |  $4,000
50 6 3,925,000 3,973,500 $2,000,000 $0 $2,000000 |  $4,000

$40,000
$120,000
$400,000
$800,000
$4,000,000

$1025

$307,500
$1,025,000
$2,050,000
$10,250,000

$8,000
$6,000
$6,000
$6,000

$20,500
$20,500
$20,500




5 15 50 100 500
# OF LOTS

—e— public wells —#— individual wells




COST PER LOT OVER 20 YEARS (150 ft deep well)

15000

10000

5000

COST/LOT

50
| # OF LOTS

—e— public wells —=— individual wells




COST PER LOT OVER 20 YEARS (500 ft deep well)

25000
£ 20000
= 15000
t5 10000
o

O 5‘000

0

5 15 - 80 100 500
# OF LOTS

—e— public wells —#— individual weIIsJ




 Amount of water use per home in
community system could be reduced due
to per gallon cost of water

* Distribution/location of wells can effect
impacts to nearby resources (e.g. surface
water)

« Using community wells often means
higher density than with individual wells
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Update on Evaluations Significance of Exempt Wells
Montana’s Closed Basins
by
Michael E. Nicklin, PhD, PE

The focus of my presentation today is to expand on the relative significance of exempt
wells on stream flows from a water supply perspective. My first efforts on this issue
were first defined in a study | completed in early 2007 (Nicklin Earth & Water, Inc.,
2007). This presentation also uses information and interpretations that were developed
by the Montana Department of Natural Resources and Conservation (DNRC) as set
forth in its “Working Draft Memorandum entitied Effects of Exempt Wells on Existing
Water Rights” [DNRC Memorandum]. The information presented in the DNRC
Memorandum, if put in a proper perspective, actually further buttresses the conclusions
that | had drawn in the Gallatin Valley study.

The original Gallatin Valley study was employed to develop a better understanding of
the relative significance of ground-water extractions as they affect stream flows and also
on ground-water levels. In that study, | used standard hydrologic evaluation
methodology to conclude that the relative significance of exempt wells is
inconsequential (de Minimus) in comparison to stream flows and irrigation demands on
those stream flows. Although flow changes and below average flow in the streams of
the Gallatin Valley have been observed in recent years, these changes are obviously
due to climatic factors (drought).

Since the original effort, Nicklin Earth & Water, Inc. (NE&W) has conducted more
detailed assessments including the following:

. Considering projected population growth using demographic projections
by the Census Bureau and other means.

. Conducting preliminary ground-water model simulation efforts using a
regional model that | have developed for the Gallatin Valley.

. Evaluating agricultural irrigation usage and agricultural commodity
production over time in the Gallatin Valley.

. Analyzing drought implications/conditions on stream flows of the Gallatin
Valley.

The focus of these efforts was to expand our previous work regarding concerns
expressed by DNRC and others that the growth in the number of exempt wells will
cause adverse impacts of existing water users (senior appropriators) in the valley. My
preliminary assessment using the updated information leads to conclusions that are in
conformance with conclusions set forth in the initial Gallatin Valley study. | also
conclude that the potential for adverse impacts to existing appropriators (senior or
junior) from the growth of exempt wells is highly unlikely to be a factor as far as one can
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meaningfully project population growth in the future.

Some Observations and Commentary on DNRC Memorandum

Observation/Comment #1

Most of the exempt wells in the valley have tended to be clustered in the valley in areas
that were historically irrigated with surface water. There are obviously some areas
where exempt wells have been placed where land had not been historically irrigated.
The key to properly evaluating the potential for adverse impacts in a study area is to
conduct a thorough water budgeting effort. This includes addressing all the depletions
(e.g., well pumping, stream diversions, etc.) and all accretions (recharge, runoff, etc.).
This should be done before drawing conclusions and prior to developing water policies
that may or may not be appropriate.

Observation/Comment #2

In the Gallatin Valley, the majority of exempt wells are located at significant distances
from both the West Gallatin River or the East Gallatin River. The relative distance of a
well from a stream is very important in quantifying the influence of a pumping well on a
given stream. For example, if a given well is close and also hydraulically connected to a
stream, pumping during the summer manifests its affects on flow more substantially
during the irrigation season and less during the non-irrigation season. However, as the
distance between a pumping well and stream increases, the interaction becomes more
uniform or steady with time. The technical reasons for this are presented in a recent
article in the publication Ground Water (Bredehoeft and Kendy, 2008).

In effect, pumping of a single exempt well substantially distant from a river will result in
the consumed water being spread throughout the calendar year at a relatively steady
rate. Hence, a well consumptively using 0.33 acre-ft of irrigation water during the
irrigation season will result in about 0.14 acre-ft of water being abstracted from the
stream during the irrigation season (May 1 through September 30) if the flow impacts are
steady-state. In essence, an assertion that 0.34 acre-ft of water from a given well
pumping in the Gallatin Valley would have been available for senior or junior surface
water appropriators during the irrigation season is false.

For the Gallatin Valley, a ground-water model that | have developed addresses the
distribution of the wells in the valley and aquifer system parameters. Preliminary
simulations results from that effort reveal that it is appropriate to assume that a steady-
state assumption for exempt well consumption effects on stream flow is a reasonable
approximation in the valley. However, even this assumption probably yields results that
are overly conservative simply because there are other water budget factors that need to
be addressed as well.
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In effect, it is inaccurate to characterize or extrapolate that the total seasonal
consumptive use of irrigation water from exempt wells would have been available for
surface water users during the season of irrigation.

Observation/Comment #3

In its Work Draft Memorandum, DNRC projects the potential growth of exempt wells to
year 2060. Making projections of population growth and well development this far into
the future is, at the very least, highly speculative. For purposes of the evaluation that
follows, | will constrain the discussion to computations set forth by DNRC to the year
ending 2030.

Let us examine the following statement by the DNRC:

Depletions by exempt well use may not be discernible by basin-scale water
balances or analysis of hydrographs of gross basin inflows and outflows, in part
because these depletions are small relative to annual flows. In addition, records of
“consumption by exempt well use may be masked during periods of water
shortage by curtailment of junior surface water uses.

The key word here is “may” be masked. Again, this is purely speculation on the part of
DNRC as it has no definitive evidence to prove this.

In order to put DNRC's claims in another perspective | have done the following:

1) Quantified the existing number of domestic wells in the Gallatin Valley
using the Montana Bureau of Mines and Geology Ground-water
Information Center database. It should be noted that this database seems
to provide current well number estimates that exceed the exempt well
computations set forth in the DNRC memorandum.

2) Developed projected well exemption growth estimates based upon current
well growth patterns and population growth estimates presented defined by
the Census Bureau.

3) Utilized the relative consumptive use estimates provided by the DNRC in
its memorandum.

4) Compared the increased demands using Gallatin River flow data cited in
the DNRC memorandum.

5) Assessed the likelihood or lack thereof that surface water irrigators in the

valley could be adversely impacted with the increase in exempt wells (from
present to 2030).
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6) Provided a visual perspective of the significance of the projeqted increa_lse
in consumptive developed DNRC with exempt well growth using graphical
procedures.

Figure 1 provides a location map.

Figure 2 provides a plot showing current well growth trends (most wells are domestic -
exempt). This plot provides two projections, the upper plot uses current well growth
trends, the lower plot uses census-based projections.

Using DNRC consumptive values and MBMG GWIC data, the maximum impact on
surface water flows as it affects irrigators during the irrigation season associated with
projected exempt well growth in the Gallatin Valley by year 2030 is projected to be 1.69
cfs (68 miners inches).

Figures 3 - 7 provide self-explanatory plots using an overly simplistic assumption that the
net water balance is limited to stream flows and well pumping. Again, there are
obviously other water budget issues as well which further mitigate the significance of
exempt wells.

All the plots show that the influence of exempt wells is de Minimus. Even if we discount
other water budget factors, 68 miners inches, is not a very substantial amount of surface
water for irrigation use, especially if that flow is spread throughout the valley. This 68
miners inches of flow would not be concentrated to the I-15 bridge on the West Gallatin
as seems to be inferred by DNRC. This affect of the abstraction would be distributed
throughout the valley (East Gallatin, West Gallatin, Gallatin, Sourdough Creek, etc.).
Furthermore, there are other water budget factors at stake as well which should be
accounted for including: contributions to surface water and ground-water recharge
associated with runoff from impervious surfaces; reduction in plant transpiration
associated with presence of impervious surfaces; reduced surface water irrigation; etc..
These factors are not accounted for in DNRC methods.

Hence, it is concluded DNRC's claim of “masking” has no basis.
In a nutshell, definitive adverse impacts from exempt wells to prior appropriators is

difficult to reconcile when the facts and data are properly accounted for in the Gallatin
Valley.

Additional Comparisons
The DNRC also projects/claims that there “may” be an increase of about 10,000 acre-ft

of consumptive use in association with exempt wells by the year 2030 in Montana closed
basins. It even goes so far as to speculate to the amount of exempt well water use by
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the year 2060. This cannot be meaningfully done.

Let us put this DNRC projection of 10,000 acre-ft additional use by the year 2030 in
perspective as follows:

Not all the 10,000 acre-ft of water would have been available for irrigation
use during the irrigation season simply because abstractions from exempt
well pumping are spread throughout the year. If other watersheds/well
conditions are reasonably comparable to those of the Gallatin Valley, this
would leave about 5,000 acre-ft (as opposed to 10,000 acre-ft) of water
feasibly available for the irrigation season (assumes methods defined by
Bredehoeft and Kendy, 2008 are appropriate).

The 5,000 acre-ft of “impact” to senior appropriators is spread over the
entire area of all the closed basins in Montana. Furthermore, this 5,000
acre-ft would be distributed between numerous if not several hundred
different streams within these closed basins.

From an irrigator’s perspective this is equivalent to dividing about 552
miners inches of flow between all the streams in the closed basins of
Montana which has an area of about 23,900 square miles. The net
significance on a stream by stream basis is inconsequential when
considered on a practical basis. As an illustration of this point, 5,000 acre-
ft of consumption equates to approximately 3,500 acre-ft of alfalfa irrigation
for this entire region (see Figure 8). Again, this is a worst case scenario
simply because DNRC does not take into account other water budget
factors which are indeed relevant.

~ Again, using DNRC's own projections, | conclude that any consequences

on stream flow associated with exempt wells are de Minimus.
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Update on Evaluations - Significance of Exempt Wells
Montana's Closed Basins

Summary

In summary, it is my conclusion that when the overall projected effects of exempt wells
are properly accounted for using water budget methods that everyone in the profession
of hydrology should employ, it is difficult to conceive that there would be any practical
circumstance in any closed basin in Montana where future growth in exempt wells would
result in any discernable, detectable, or measurable adverse impact to any prior surface
water appropriator. If any such circumstance does exist it would be anomalous. It would
be highly questionable to establish water policy for the entire state of Montana on the
basis of an anomalous condition.

In my review of work products that have been prepared by the Montana Bureau of Mines
and Geology from their efforts involving the North Helena Valley (Madison 2006), the
Bitterroot River Basin, and in their evaluations of well hydrographs statewide, it is clear
that my interpretative results are by no means unique.
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Figure 1 - Measurement Stations Gallatin Valley
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Figure 2 - Domestic well addition trends and population growth projections for Gallatin Valley.
1) Based upon Montana Bureau of Mines and Geology GWIC data (through 2007)

2) Projections made based upon “Montana’s Growth Policy Resource Book - Montana Department
of Commerce Community Development Division January, 2007.”
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Figure 4. The 1.69 cfs shown is the calculated consumptive use associated with the growth of exempt
wells from 2007 to 2030 in the Gallatin Valley. It is highly conservative as it does not include other
water budget factors which would reduce the net flow rate substantially.

Page 10



Figure 5. The 1.69 cfs shown is the calculated consumptive use associated with the growth of exempt
wells from 2007 to 2030 in the Gallatin Valley. It is highly conservative as it does not include other
water budget factors which would reduce the net flow rate substantially.
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Figure 6. The 1.69 cfs shown is the calculated consumptive use associated with the growth of exempt
wells from 2007 to 2030 in the Gallatin Valley. It is highly conservative as it does not include other
water budget factors which would reduce the net flow rate substantially.
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Figures adapted from DNRC Memorandum - Working Draft on Effects of Exempt Wells on Existing Water Rights
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Figure 7. Figure adapted from DNRC memorandum. Note that there are other streams in the valley other R R S : mtn :
than Gallatin River. Only a fraction of the exempt wells consumption in the Valley (something far less than Figure 2. Locations of gauging stations on Gallatin River.

1.89 cfs) would be manifested at the Norris Road, I-15 Bridge, Logan and the I-15 Bridge on the West
Gallatin River.

Note that the barely visible line on the horizontal axis represents the combined average flow of the increase In the number of exempt wells in the Gallatin Valley from
2007 to 2030 based upen current well development trends. Furthermore, many of the wells have been placed in areas that had been historically irrigated.

The maximum reduction in flow of 1.69 (68 miners inches) is before conducting a water budget analysis addressing all water budget factors. If all the addition and sub-

traction is condiucted, the flow of 1.69 cfs would be further reduced.
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Figure 8. The illustration above presents the relative significance of growth in exempt wells using calculations performed by DNRC to 2030 and adjusting for seasonal
availability of water in accordance with principles set forth in Bredehoeft and Kendy (2008). If all the water budgeting factors are carefully considered this irrigated acre-

age equivalent would be reduced slgnificantly.
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GOVERNMENT ASSISTANCE PROGRAMS AVAILABLE TO IRRIGATORS

This is a list of financial and technical assistance programs available to private and public
entities for irrigation related projects and activities. Some of the programs were established
specifically for private irrigators, where others require a public or local government entity
(conservation or irrigation districts, for example) to sponsor projects that ultimately will
support private irrigators.

STATE ASSISTANCE PROGRAMS

Irrigation Development Grant Program
Montana Department of Natural Resources and Conservation Resource Development Bureau
www.dnre.mt.gov/cardd/ResDevBureau/irrigation development/irrigation dev grants.asp

Private Water Development Loans
Montana Department of Natural Resources and Conservation Resource Development Bureau
www.dnrc.mt.gov/cardd/ResDevBureau/private loans.asp

Renewable Resource Grant and Loan Program
Montana Department of Natural Resources and Conservation Resource Development Bureau

www.dnre.mt.gov/cardd/ResDevBureau/renewable_grant program.asp

Renewable Resources Project Planning Grants
Montana Department of Natural Resources and Conservation Resource Development Bureau

www.dnrc.mt.gov/cardd/ResDevBureau/project planning grants.asp

Reclamation and Development Grants Program
Montana Department of Natural Resources and Conservation Resource Development Bureau

www.dnrc.mt.gov/cardd/ResDevBureau/rdgp.asp

Growth through Agriculture
Montana Department of Agriculture

agr.mt.gov/business/GTA.asp

Fisheries Restoration and Irrigation Mitigation Program for Montana
Montana Department of Fish, Wildlife and Parks

fwp.mt.gov/habitat/fisheriesrestoration.asp

Conservation District Grants (HB 223 Grant Program)
Montana Department of Natural Resources Conservation District Bureau

www.dnrc.mt.gov/cardd/loans grants/cdloangrants.asp#HB223




FEDERAL ASSISTANCE PROGRAMS

Environmental Quality Incentives Program (EQIP)
USDA Natural Resources Conservation Service

www.nres.usda.gov/PROGRAMS/EQIP/

Conservation Technical Assistance Program
USDA Natural Resources Conservation Service

www.mt.nrcs.usda.gov/technical/ecs/planning

Irrigation Operation and Maintenance on Indian Lands
Branch of Irrigation, Power and Safety of Dams, Bureau of Indian Affairs
www.federalgrantswire.com/irrigation-operations-and-maintenance-on-indian-lands.html

Farm Loan Programs
US Department of Agriculture, Farm Service Agency

www.fsa.usda.gov[EﬁA[webapp?arthome&subjechfml p&topic=landing




POTENTIAL CONSEQUENCES
OF CONVERTING FROM FLOOD TO SPRINKLER IRRIGATION

These are potential results, not all will happen in every situation. Some may occur rarely and
some may occur with every conversion. Some are basin-wide and some are limited to a
producer’s field. Not everyone agrees on the frequency or extent of occurrence for most of the
consequences listed below.

Flood to Sprinkler Conversion Effects on the Producer and Field
Labor savings and cost reduction

¢ Increases ability of some family farms to remain in production
e Increases ability of some producers to earn income from off-farm employment
(less demand on operator’s time due to automated irrigation, fertilizer & pest control)
e Reduces application rates and cost for fertilizers and other ag chemicals
(due to precision application by sprinklers)
Increases productivity, especially on a non-level field
Decreases or eliminates available water for late season irrigation to downstream users
Decreases or eliminates available groundwater for downstream domestic wells
Increases ability of producer to irrigate sloped fields
Increases options for crop diversification
Increases nutrient output per acre.
Increases ability for additional harvest
(late season low flows may be adequate for amount needed to sprinkle irrigate)
Increases ability to expand irrigated acreage with the same water supply
Increases the availability of water to downstream users of an irrigation system
(reduced amount diverted leaves more water in the ditch)
Reduces the occurrence of losing grassland to sedge where previously over-irrigated
Increases capital investment & maintenance costs
Increases energy use and costs

Flood to Sprinkler Conversion Effects on Water Quality

Reduces contributions of ag chemicals to surface and groundwater
(precision application rates apply only what the plant needs)

Reduces sedimentation to surface water by runoff of excess irrigation water

Increases late season temperatures in natural water ways
(reduced return flows result in lower instream flows and less influx of cooler ground
water which cumulatively tends to increase water temperature)

Flood to Sprinkler Conversion Effects on Water Quantity

Reduces the volume of water diverted for a given field

Increases loss through plant transpiration (due to increased plant production)

Changes return flow timing to increase early season surface flows and decrease late season
return flows.

Increases the potential for an irrigator to divert water from a stream during low flow stage
because less water is needed to adequately irrigate a field.

Increases or decreases evaporation loss depending on conditions
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