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76-1-502. Filing of map of jurisdictional area d county planning board — revision of boundaries.
76-1-503. Resolution of conflicts involving jurisdictional area of county planning boards.

76-1-504. Jurisdictional area of city-county plnnning board.

76-1-505. Extension of boundaries of city-county planning board jurisdictional area.

76-1-506. Filing of map of jurisdictional area o city-county planning board — revision of boundaries.
76-1-507. Resolution of conflictsover jurisdictional areas of several city-county planning boards.
76-1-508. Planning projects outside city-county planning board jurisdictional area — broad construction.

Part 6 — Growth Policy

76-1-601. Growth policy — contents.

76-1-602. Public hearing on proposed growth policy.
76-1-603. Adoption of growth policy by planning board.
76-1-604. Adoption, revision. or rejection o growth policy.
76-1-605. Use of adopted growth palicy.

76-1-606. Effect of growth policy on subdivision regulations.

Chapter Cross- reference”
Planned Community Development Act of 1973. Title 7, ch. 2, part. 47.
Agricultural appraisal, Title 15, ch. 7, part 2.
Planning functions of Department of Commerce, 90-1-102,90-1-103.

Part 1
General Provisions

76-1-101. Planning boards authorized. The governing body o any city or town, the
governing bodies of more than one city or town, or the governing body o any county or any
combination thereof map create a planningboardinorder to promote theorderly development o
itsgovernmental unitsand itsenvirons.

History: En. Sec. 1, Ch. 246, L. 1957, amd. Sec. 1, Ch. 247, L. 1963; amd. Sec. 2, Ch. 273, L. 1971; H.C.M.
1947, 11-3801(part).

Cross-References

Building regulations — appointment of zoning commission, Title 76, ch. 2, part 3.

76-1-102. Purpose. (1) It is the object of this chapter to encourage loca units of
government toimprove the present health, safety, convenience, and welfare of their citizensand
to plan for the future development of their communities to the end that highway systems be
carefully planned: that new community centers grow only with adequate highway, utility,
health, educational, and recreational facilities; that the needs of agriculture, industry, and
business berecognizedinfuture growth; that residential areas provide healthy surroundings for
family life; and that the growth df the community be commensurate with and promotive o the
efficient and economical use o public funds.

a{z) In accomplishing this objective,itistheintent o thischapter that the planning board
shall’serve in an advisory capacity to presently established boards and officials.

History: En. Sec. 1, Ch, 246, L. 1957; amd. Sec. 1, Ch. 247, L. 1963; amd. Sec. 2, Ch. 273, L. 1971; H.C.M.
1947, 11-3801(part).

76-1-103. Definitions. Asused in thischapter, the followingdefinitions apply:

(1) "City" includesincorporated cities and towns.

(2) "City council" means the chief legislative body o a city or incorporated town.

(3) "Governing " or "governing bodies' means the governing body of any governmental
unit represented on a planning board.

(4) "Growth policy" means a comprehensive development plan, master plan, or
comprehensive planthat wasadopted pursuant to thi schapter beforeOctober 1.1999, or a policy
that was adopted pursuant to this chapter on or after October 1, 1999.

(5) "Land use management technigquesandincentives" includebut arenot limited to zoning
regulations, subdivision regulations, and market incentives.

(6) “Marketincentives' may include but are not limited to an expedited subdivision review
process authorized by 76-3-609, reductions in parking requirements, and a sliding scale of
development review fees.

(7) “Mayor” means mayor d acity.

(8) "Neighborhood plan” meansa plan for a geographic area within the boundaries o the
jurisdictional areathat addressesoneor moreof the elementsd thegrowth policy in moredetail.
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(9 "Person" meansany individual, firm, or corporation.

(10) "Planning board means a city planning board, a county planning board, or a joint
city-county planning board.

(11) "Plat" meansasubdivisiond landintolots, streets, and areas, marked ona map or plan,
and includes replats or amended plats.

(12) "Public place" means any tract owned by the state or its subdivisions.

(13) "Streets"includesstreets, avenues, boulevards, roads, lanes, alleys,and all publicways.
g (l4)d"UtiIity" means any facility used in rendering service that the public has a right to

emand.

History: En.Seec. 3, Ch. 246, L. 1957; amd. Sec. 2, Ch, 247,L. 1963; amd. See. 1, Ch. 349, L. 1973; R.C.M.
1947, 11-3803(part); amd. Sec. 1, Ch. 266, L. 1979; amd. Sec. 4, Ch. 582, L. 1999; amd. Sec. 1, Ch. 599, L. 2003;
amd. Se¢, 1, Ch. 455, L. 2007.

Compiler's Comments

2007 Amendment: Chapter 455 inserted definition o land use management techniques and incentives and
definition of market incentives: and made minor changesin style. Amendment effectiveMay 8,2007.

76-1-104. Procedure to establish county planning board — protest. (1) Before a
county planning board may be created, the board of county commissioners shall by resolution
givepublicnoticed theirintent tocreatesuch planning board and o a public hearingthereon by
publication d noticed timeand placed hearing onsuch resol utionin each newspaper published
inthe county not lessthan 15or more than 30 daysprior tothedate o hearing.

(2) A resolution creating a county planning board shall not be adopted by the board of
county commissionersif disapproved in writing, not later than 60 days after such hearing, by a
majority of the qualified electors o the county residing outside the limits o the jurisdictional
area d an existing city-county planning board established pursuant to 76-1-504 through
76-1-507 and outside the incorporated limits o each city and town in the county.

History: En. Sec. 1, Ch. 246, L. 1957; amd. See. 1, Ch. 247, L. 1963; amd. Sec. 2. Ch. 273, L. 1971; R.C.M.
1947, 11-3801(part).

Cross-References

Publicationof legal notices, 7-5-2411: Title 18, ch. 7, part 2.

76-1-105. Roleof county i n formation of city planningboard. (1) Prior toenactingan
ordinance creating a city planning board, the city council shall notify in writing the county
commissioners d thecounty inwhichthecity islocated of their intention toformacity planning
board.

(2) Theboard of county commissionersshall elect toform acity-county IE])I anningboard or to
permit the city toform a city planning board and shall notify in writing the city council of its
election within 30 daysfrom receipt o noticed thecity'sintention toform a planning board. In
the event the county commissioners so elect, the planning board to be so formed shall be a
city-county planning hoard.

History: En. See. 5, Ch. 246,L. 1957; R.C.M. 1947, 11-3805.

76-1-106. Roleof planning board. (1) Toensurethe proinotion o public health, safety,
morals, convenience,or order or thegeneral welfareandfor thesaked efficiency and economy in
the processd community development, if requested by the governing body, the planning board
shall prepare a growth policy and shall serve in an advisory capacity to the local governing
bodiesestablishing the planning board.

% The planning board may propose policiesfor:

subdivision plats;
_l_(b) thedevelopment of publicways, public places, publicstructures, and publicand private
utilities;

(© theissuance d improvement location permits on platted and unplatted lands; or
| ((jd) the laying out and development of public ways and services to platted and unplatted

ands.

History: En. Sec. 28, Ch. 246, L. 1967; amd. Sec. 10, Ch. 247, L. 1963; R.C.M. 1947, 11-3828(1), (2); amd.
Sec. 5, Ch. 582, L. 1999; amd. Sec. 2, Ch. 599, L. 2003.

76-1-:107. Roleof planningboardinrelationtosubdivisionsand plats. (1) Except as
provided in subsection (2), the governing body d any city, town, or county that hasformed a
planning board and adopted a growth policy pursuant to this chapter and subdivision
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regulations pursuant to chapter 3 shall seek theadvice d the appropriate planningboardin all
matters _Fertaining to the approval or disapproval o platsor subdivisions. )
2 he planning board may delegate to its staff its responsibility under subsection (1) to

advisethe governing body on any or all proposed minor subdivisions.
History: ~ En. Sec.2 Ch.19, L 1971; R.C.M. 1947, 11-3842.1; amd. Sec.6, Ch.582, L. 1999.
76-1-108. City-county planningboard asazoning commission. Thecity council may

in its discretion require the city-county planning board to function asthe zoning commission

authorized under 76-2-307.
History: EN. Sec. B Ch.246, L 1957; amd. Sec. 10, Ch. 247, L 1963; K.C.M. 1947, 11-3828(3).

76-1-109. Interaction of local government and city-county planning board. The
governing bodies of the city or county shall give consideration to recommendations o the
city-county planning board, but the governing bodies shall not be bound by such

recommendations.
History: EN. Sec.28 Ch.246, L 1957; amd. Sec. 10, Ch. 247, L 1963: H.C.M. 1947, 11-3828(4).

76-1-110. Cooperation with planning board by state and local governments.
Whenever the board undertakes the preparation of a growth policy, the departments and
officials of state, city, county, and separate taxing units operating within lands under the
jurisdiction o the board shall make available, upon the request o the board, information,
documents, and plansthat have been prepared or, upon the request o the board, shall provide
any information that relates to the board's activity.

History: En Sec.?29, Ch.246, L 1957; R.C.M. 1947, 11-3829; amd. Sec. 7, Ch. 582, L. 1999.

76-1-111. Representation of county or additional cities or towns on existing
boards. (1) Any city, county, or town or any coinbination o cities, counties, or townswishing to
be represented upon an existing planning board may, by agreement o the governing body or
bodies then represented on the board, obtain representation on the board and share in the
membership dutiesand costsaof the board upon a basi sagrccabl c to the governingbody or bodies
creating the board.

(2 The membership, aswell asthe jurisdictional area of any board, may beincreased to
provide for representation and planning o any additional cities, counties, or towns seeking
representation.

(3) Any city. county, or town that becomesrepresented upon an existing planning board
pursuant to this section may appropriate funds for expenses necessary to cover the costs of
representation. Subject to 15-10-420, the governing bodies o any represented city, county, or
town may levy on all property that isadded to the jurisdictional area d an existing board by
representationa tax for planning board purposesunder procedures setforthin Title 7, chapter 6,
part 40.

History: En.Sec. 15, Ch.246, L. 1957; amd. Sec.6, Ch. 273, L 1971; R.C.M. 1947, 11-3815; amd. Sec. 137,
Ch.584, L. 1999, amd. See. 189, Ch.574, L 2001

~ 76-1-112. Joint or consolidated planning boa_rdséél) Any existing city, county, or
city-county planning board may form a joint or consolidated planning board with any other
existing city, county, or city-county planning board or with any combination o these boards.

(2) Themanner of combination must be by interlocal agreement of thecities, counties, and
townsrepresented on the existing planning boards pursuant to Title 7, chapter 11, part 1.

(3) Theinterlocal agreement must:

statethe name o the combined board;

sb) specify whether a joint or combined board i sformed;

c) gpecify therepresentation, meansand manner of appointment, membership duties, and
manner of sharing costs of the combined board which may, subject to subsection (6), be on any
basis agreeable to the governing bodies o the cities, counties, and towns represented on the
existing planning boards.

(4) If aconsolidated board is formed, the existing city, county, and city-county planning
boards must be dissolved and the consolidated board has the rights, duties, powers, an
obligations o the existing planning boards.
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5 PLANNING BOARDS 76-1-202

(5) Ifajoint boardisformed, theexisting planning boards may not bedissolved and thejoint
board has the rights, duties, powers, and obligations that are contained in the interlocal
agreement.

(6) Membership o any city-county board formed pursuant to this section must have

representation consistent with therequirementsd part 2 of thischapter.
History: En. 11-3815.1by Sec. 1, Ch. 101, L. 1975; RCM. 1947, 11-3815.1; amd. Sec. 1, Ch. 274, L. 1997.

76-1-113. Effect of chapter on natural resour ces. (1) Except as provided in subsection
(2), nothing inthischapter may beconsidered to authorizean ordinance, resolution, or rulethat
would prevent the compl ete use, development, or recovery d any mineral, forest, or agricultural
resources by the owner thereof.

(20 The complete use, development, or recovery o a mineral by an operation that mines
sand and gravel and an operation that mixesconcreteor batchesasphalt onasitethat islocated
within a geographic area zoned as residential are subject to the zoning regulations adopted
under Title 76, chapter 2.

History: En. See. 53, Ch. 246, L. 1957; amd. Sec. 6, Ch. 271, L. 1959; RCM. 1947, 11-3853; amd. Sec. 1, Ch.
408, L. 1991.

Part 2
Membership

76-1-201, Membership of city-county planning board. (1) Except as provided in
subsection (2), a city-county planning board consists o no fewer than nine members to be
appointed asfollows:

(a) twoofficial members who reside outsidethe city limitsbut within thejurisdictional area
of the city-county planning board to be appointed by the board of county commissioners, who
rTr:ay inthediscretion of theboard of county commissioners beemployed by or hold publicofficein
the county;

(b) twoofficid memberswho residewithin thecity limitsto beappointed by thecity council.
who may inthediscretion o the city council be employed by or hold public officein thecity;

() twocitizen memberswhoresidewithinthecity limitstobeappointed by the mayor of the
city;

(d) two citizen members who reside within the jurisdictional area o the city-county
planning board to be appointed by the board of county commissioners,

(e) theninth member to be appointed by theboard o supervisorsd a conservation district
provided for in 76-15-311 from the members or associate members o the board o supervisors,
subject to approval o the members provided for in subsections (1)(a) through (1)(d).

(20 Subsection (1)(e) doesnot apply if thereisno member or associate member of the board
of supervisorsof aconservationdistrict whoisableor willingtoserveonthecity-county planning
board. I n that case, the ninth meinber of the city-county planning board must beselected by the
eight officersand citizen memberspursuant tosubsections (1)(a) through (1)(d), with the consent
and approval of the board of county commissioners and the city council.

History: En. Sec. 10, Ch. 246, L. 1957, amd. Sec. 4, Ch. 247, L. 1968; amnd. Sec. 1, Ch. 189, L. 1966; amd. Sec.

3.Ch, 273,L.1971;amd. Sec. 2, Ch.349, L. 1973; RCM. 1947, 11-3810(part); amd. See. 1, Ch. 192, L. 1979;amd.
Sec. 1, Ch. 509, L. 1985; nmd. Sec. 1, Ch. 151, L. 2007.
Compiler's Comments

2007 Amendment: Chapter 151 in(1)(e) near beginningafter " member" substituted "to beappointed by"for “to be
selected by theeight officersand citizen members hereinabove providedfor from themembersof' and atend inserted
"from the membersor associate membersd theboard of supervisors, subject toapproval of the members provided for
in subsections (1)(a) through (1)(d)"; in (2) in first sentence near middle after “member” inserted "or associate
member"; and made minor changes in style. Amendment effective April 6, 2007.

Transition: Section 3.Ch. 151,L.2007, provided: " (1) The members of acity-county planning board, established
pursuant to 76-1-201, or a county planning board, established pursuant to 76-1-211, who are members on [the
effective date df this act] may continue to serve the remainder of their terms as described under the provisions of
76-1-203.

2) Appointments toacity-county planning board after [theeffectivedatedf thisact] must be made asdescribed
in 76-1-201. Appointments ton county planningboard after [[theeffectivedateo‘ thi sact} must be made as described
in 76-1-211." Effective April 6, 2007.

76-1-202. Qualificationsof citizen member sof city-countyplanningboard. (1) The
citizen membersd thecity-county planning board shall beresident freeholdersintheareaover
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76-1-203 LAND RESOURCESAND USE 6

whichthe planningboard hasjurisdiction; provided, however, that at | east two d such members
shall beresident freeholdersin the area, if any, outside thecity limitsover which the planning
board hasjurisdiction and thetwo membersappointed by the county commissioners shall reside
outside the city limits but within the jurisdictional area o the planning board.

(2 Any citizen appointee may be removed from office by a majority vote d the governing
body o the governmental unit represented by such appointee.

History: (1)Ap.p.Sec. 12, Ch. 246, L. 1957; amd. Sec. 2, Ch. 271,L. 1959; amd. Sec.5, Ch. 273, L. 1971; Sec.
11-3812, R.C.M. 1947; Ap. p- Sec. 10, Ch. 246, L. 1957; amd. Sec. 4, Ch. 247, L. 1963; amd. Sec. 1, Ch. 189, L. 1965;
amd. Sec. 3, Ch. 273, L.1971; amd. Sec. 2, Ch. 349, L. 1973; Sec. 11-3810, R.C.M. 1947, (2)En. Sec. 13, Ch. 246, L.

1957; amd. Sec. 5, Ch. 247, L. 1963; Sec. 11-3813, R.C.M. 1947; R.C.M. 1947, 11-3810(part), 11-3812(part),
11-3813.

76-1-203. Term of membersof county and city-county planningboards. Theterms
d the members who are officersd any governmental unit represented on the board shall be
coextensive with their respective terms o office to which they have been elected or appointed,;
the terms o the other members shall be 2 years, except that the terms o the first members
appointed shall befixed by agreement andrule d thegoverning bodiesrepresented ontheboard
for 1 or 2 yearsin order that a minimum number of terms shall expirein any year.

History: En.Sec.10,Ch. 246, L.1957; amd.Sec. 4, Ch. 247, L. 1963; amd. Sec. 1, Ch. 189. L . 1966; amd. Sec.
3,Ch. 273, L. 1971; amd. Sec. 2, Ch. 349, L. 1973; R.C.M. 1947, 11-3810(3).

76-1-204. Vacancies on county and city-county planning boards. (1) Vacancies
occurring ontheboard o official membersand by death or resignation o citizen membersshall
befilledfor the unexpired term by the governing bodies having appointed them.

(20 Vacanciesoccurring in citizen members on the county planning board at the end of a
term shall be filled by the board of county commissioners.

Vacanciesoccurringin citizen memberson thecity-county planningboard at theend of a
term'shall befilled alternately by the mayor and the board of county commissionersrepresented
on the board. commencing with the mayor.

(4) In the event more than one city is represented on a board, the representation and
appointmentsto be made by the respective citiesand counties shall be by agreement and ruledf
the board.

History: En.Sec. 11, Ch. 246, L. 1957, amd. Sec. 4, Ch. 273, L. 1971: R.C.M. 1947, 11-3811.

76-1-205through 76-1-210 reserved.

76-1-211. Membership of county planning board. (1) County planning boards consist.
o not less than five members appointed by the board of county commissioners. At least one
member of acounty planningboard existing onor formed after July 1,1973, must beamember of
thegoverning board of a conservationdistrict asprovidedfor inchapter 15, an associate member
o a conservation district designated by the governing board o a conservation district, or a
member of a state cooperative grazing district if officers of either of the districts or the
designated associate member o a conservation district reside in the county.

(2) If acity or town subsequently becomes represented on the county planning board
pursuant.to 76-1-111, additional membersdf theplanning board representingthecitiesor towns
must be appointed by the respectivecity councils.

History: En.Sec. 10, Ch. 246,L.1957; amd. Sec. 4, Ch. 247. . 1963; amd. Sec. 1, Ch. 189, L. 1965; amd. Sec,
3, Ch. 273, L. 1971; amd. Sec. 2, Ch. 349, L. 1973; R.C.M. 1947, 11-3810(2); amd. Sec. 2, Ch. 151, L. 2007.
Compiler's Comments

2007 Amendment: Chavter 151 in (1) in second sentence near middleafter “chapter 15" inserted "or an associate
member o a conservation district designated by the governing board of a conservation district, or a member of' and
near end after *either” inserted "of the districts or the designated associate member of a conservation district: and
made minor changes in style. Amendment effective April 6, 2007.

Transition: Section 3, Ch. 151, L. 2007, provided: " (1) The members of acity-county planning board, established
pursuant to 76-1-201, or a county planning board. established pursuant to 76-1-211, who are members on [the
effective date o this act] may continue to serve the remainder o their terms as described under the provisions of
76-1-203.

(2) Appointments toacity-county planningboard after [theeffective dated thisact] must be madeas described in
76-1-201. Appointments to a county planning board after [theeffectivedateof thisact] must be madeasdescribed in
76-1-211.” Effective April 6, 2007.
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7 PLANNING BOARDS 76-1-224

76-1-212. Citizen membersof county planningboard. (1) Thecitizen members of the
county planning board shall be resident freeholdersin the area over which the planning board
hasjurisdiction.

(2) Any citizen appointee may be removed from office by a majority vote d the governing
body of the governmental unit represented by such appointee.

History: (1)En. Sec. 12, Ch. 246, L. 1957, amd. See. 2 Ch. 271, L. 1959, amd, Sec. 5, Ch. 273, L. 1971; Sec.

11-3812,RC.M. 1947; (2)En. Sec. 13, Ch. 246, L. 1957, . Sec. 5, Ch. 247, L. 1963, Sec. 11-3813 RCM. 1947
RCM. 1947, 11-8812(part), 11-3813

76-1-213 through 76-1-220 reserved.

76-1-221. Membership of city planningboard. (1) Acity planningboard shall consist of
not lessthan seven membersto be appointed asfollows:

(& one member to beappointed by the city council from its membership;

(b) one member to be appointed by the city council, who may in the discretion of the city
council bean employeeor hold public officein the city or county in which the city islocated,;

(© one member to be appointed by the mayor upon the designation by the county
commissioners o the county in which thecity i slocated;

(ﬁl) four citizen members to be appointed by the mayor, two o whom shall be resident
freeholderswithintheurban areg, if any, outsided thecity limitsover which the planning board
hasjurisdiction under thischapter and twoof whomshall beresidentfreeholderswithinthecity
limits.

agz) Theclerk o thecity council shall certify membersappointed by itsbody. Thecertificates
shall be sent to and become a part of therecords o the planning board. The mayor shall make
similar certification for the appointment o citizen members.

Higstory: (1En.Sec. 4,Ch. 26:% L. 1957; amd. Sec. 1, Ch. 271, L. 1959; Sec. 11-3804RCM. 1947; (2)En. Sec.
7,Ch. 246, L. - Sec. 11-3807, R.C.M. 1947; HCM. 1947, 11-3804(part), 11-3807.

76-1-222. City council member of city planningboard. (1) Assoon asthe city council
hasenacted anordinancecreatingacity planningboard, the city council shall select a member of
itsbody to serveon the planning board. Theterm o the appointed member shall be coextensive
with theterm o office to which he has been elected or appointed unless the council, onitsfirst
regular meeting o each year, appointsanother toserveasitsrepresentative or unlesshistermis
terminated as hereinafter provided.

(2 The ci;cjy council shall fill any vacancy occurring in its respective membership on the
planning board.

History: En. Sec. 6, Ch. 246, L. 1957, HCM. 1947, 11-3806.

76-1-223. County representative for city planning board. When a city council has
enacted an ordinancecreating a city planning board or when a vacancy occursin the county's
membership on the city planning board, the board of county commissioners o the county in
which the city islocated shall within 45 days designate a representative o the county to the
mayor of the city for appointment to the city planning board. This representative may be a
member of the board of county commissioners or an officeholderor employeed the county. The
mayor may not reject or refuseto appoint tothecity planning board arepresentative designated
by a board o county commissionersasprovidedin thissection, but if thecounty fail stodesignate
arepresentative, then the mayor may appoint asarepresentative o the county a person of the
mayor's own choosi n% and at the mayor's sole discretion.

History: En.Sec.14,Ch 246,L.1957,RCM. 1947, 11-3814; amd. Sec. 2, Ch. 266,L. 1979;amd. Sec. 1, Ch.
269, L. 2003.

76-1-224. Citizenmembersof city planning board. (1) Thecitizen membersshall:

(a) bequalified by knowledgeand experiencein matters pertaining to the devel opment of
thecity: and

() hold no other officein thecity government.

(2) Any citizen appointee may be removed from office by a mgjority vote of the governing
body o thecity.

History: EnN, Secs. 8,13, Ch. 246, L. 1957, amd. Secs. 8, 5, Ch. 247, L. 1963, RCM. 1947, 11-3808, 11-3813;
amd. Sec. 3 Ch. 266, L. 1979.
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Part 3
Organization and Administration
Part Cross-References
Right o public participation.Art. 11, sec. 8, Mont. Const.; Title 2, ch. 3. part 1.

Open meeting law, Art. I1, sec. 9, Mont. Conut.: Title 2, ch. 3, part 2.
Expenseallowancesfor state, 2-18-501 through 2-18-503.

76-1-301. Planning board meetings. (1) The boardshall fix thetimefor holdingregular
meetings, but it shall meet at least oncein the months o January, April, July, and October.

(2) Special meetings o the planning board may be called by the president or by two
memz)ers uponwritten request tothesecretary. Thesecretary shall sendtoall members, at | east
2 days inadvance o aspecial meeting, awritten noticefixing thetime and placed the meeting.
Written notice o a special meetingis not required if the time o the special meeting has been

fixed in aregular meeting or if all membersare present at the special meeting.
History: En.Secs. 16,17, Ch. 246, L. 1957; R.C.M. 1947, 11-38186, 11-3817.

76-1-302. Planning board officers. At itsfirst regular meetingin each year, the board
shall elect from its members a president and vice-president. The vice-president shall have

authority to act as president o the board during the absence or disability of the president.
History: En See. 21, Ch. 246, L. 1957; H.C.M. 1947, 11-3821.

76-1-303. Offices. The city or county shall provide suitable offices for the holding d
meetings and the preservation d plans, maps, documents, and accounts.
History: En. Seec. 23, Ch. 246, L. 1957; R.C.M. 1947, 11-3823.

76-1-304. Quorum — official action. (1) A majority o membersconstitutes a quorum.
(2 Anactiond the planning boardisnot officid unlessa quorum ispresent and unlessthe
actionisauthorized by a mgjority of thequorumat aregular or properly called special meeting.

History: En.Sec. 18, Ch. 246, L. 1957; amd. Sec. 6, Ch. 247, L. 1963: R.C.M. 1947,114818; amd. Sec. 1, Ch,
172, L. 2007.

Compiler'sComments
2007 Amendment: Chapter 172 in (2) near middleafter "unless' inserted"a quorum is present and unlessthe

action is' and after ""majority of' substituted " the quorumn” for "membersof the board"; and made minor changesin
style. Amendment effective April 10, 2007.

76-1-305. Administration of board. Toeffectuatethe purposed this chapter, the board
shall have the power and duty to:

(D exercise genera supervision of and make regulations for the administration o the
affairs d the board;

(2) prescribeuniform rules pertaining to investigations and hearings;

(3) keepanaccurateandcompleterecordof al departmental proceedings,recordandfileall
bonds and contracts, and assume responsibility for the custody and preservation o all papers
and documentsd the board;

4) make recommendationsand an annual report to any governing bodiesrepresented on
theboard concerning theoperation of theboard and thestatusorf planning withinitsjurisdiction;
c§5) prepare, publish. and distribute reports, proposed ordinances and proposed resol utions,
and other material relating to the activities authorized under this chapter.
History: En.See. 24, Ch. 246, L. 1957; amd. Sec. 8, Ch. 247, L. 1963; H.C.M.1947, 11-3824(part).

76-1-306. Staff — service contracts. The governingbody shall assign staff employed by
the governing body to assist the planning board in conductingits duties. The planning board
may del egatetoassigned staff the authority to perform ministerial actsin all casesexcept when
final action d the planning board is necessary. The governing body may make contracts for
special or temporary servicesand any professional services.

History: (1), (3)En. Sec. 22, Ch. 246, L. 1957; Sec. 11-3822, R.C.M. 1947; (2)En. Sec. 24, Ch. 246, L. 1957,
amd. Sec. 8, Ch. 247, L. 1963; Sec. 11-3824, R.C.M. 1947; R.C.M. 1947, 11-3822, 11-3824(part); amd. Sec. 3, Ch.
599, L. 2003.

76-1-307. Compensation and expensesof board membersand employees. (1) The
members d planning boardsshall receivenosalary for serving on theplanning board but may be
reimbursed fromlocal fundsfor transportation and actual expensesupto but not exceedingstate

2007 MCA



9 PLANNING BOARDS 76-1-404

transportation reimbursements and allowable expensesincurred in attending planning board
meetings.

(2) When the planning board determinesthat it i s necessary for membersor employeesto
attend a regional or national conference or interview in another city, county, or state dealing
with planning or related problems, the planning board may pay the actual expenses of the
attending members or employees provided the amount has been made availablein the board's
appropriation.

History: (1)En. Sec. 19, Ch. 246, L. 1957; amd. Sec, 1, Ch. 291, L. 1974; Sec. 11-3819, R.C.M. 1947; (2)En.
Sec. 20. Ch.246, L.1957; amd. Sec. 7, Ch. 247, L. 1963; Sec. 11-3820, R.C.M. 1947:R.C.M . 1947, 11-3819. 11-3820.

Part 4
Financial Administration

76-1-401. Fiscal administration. (1) Toeffectuate the purpose of thischapter, the board
shall have the power and duty to:

a) supervise thefiscal affairs and responsibilities of the board;

) prepareand submit to the governing bodiesrepresented on the board an annual budggzt
in the same manner as other departments d the city and county governments and shall be
limited inall expenditurestothe provisions made therefor by thegoverning bodiesrepresented
upon the board.

(2) The planning board shall have authority to expend, under regular city or county
procedureas provided by law, all sumsappropriatedtoitfor purposesand activities authorized
by thischapter.

History: (1)En. Sec. 24, Ch. 246, L. 1967: amd. Sec. 8, Ch. 247, L. 1963; Sec. 11-3824, R.C.M. 1947; (2)En.
Sec. 26, Ch. 246, L. 1967, Sec. 11-3826, H.C.M. 1947, R.C.M. 1947, 11-3824(part), 11-3826.

76-1-402. Fundingof board oper ation. (1) After acity council has by ordinance, a board
of county commissioners hasby ordinance and resolution, or a city council and board d county
commissioners have by ordinanceand resol utioncreated a planning board, thegoverningbodies
[)epr%sented upon such board may appropriate funds to carry out the duties d the planning

oard.

(2) Whena planning board has been created by agreement d more than one governmental
unit, the governing bodiesof the governmental units which havecreated the board shall agree
upon the proportion o expenditures to be borne by each such unit and may budget and

appropriate thefunds necessary for the respective shares thus agreed upon.
History: En. Sec, 25, Ch. 246, L. 1957; amd. Sec. 9, Ch. 247, L. 1963; amd. Sec. 7, Ch. 273, L. 1971; R.C.M.

1947, 11-3825(1), (2).

76-1-403. Tax levy by county for certain county planning districts authorized.
When a county planning board has been established, the board o county commissioners may
create a planning district that must include the property that lies outside the limits o the
jurisdictional area, as established pursuant to 76-1-504 through 76-1-507 or as modified
pursuant to 76-1-501 through 76-1-503in countieswhere a city-county planning board has been
established, as well asthat property that lies outside thelimits d any incorporated cities and
towns, Subject to 15-10-420, the board of county commissioners may levy a tax on thetaxable
value d all taxable property located within the planning district for planning board purposes,
under procedures set forth in Title 7, chapter 6, part 40.

History: En. Sec. 26, Ch. 246, L. 1957; amd. Sec. 9, Ch. 247, L. 1963; amd.Sec. 7, Ch. 273, L. 1971; R.C.M.
1947, 11-3825(5); amd. Sec. 4, Ch. 266, L. 1979; amd. Sec. 138, Ch.684, L. 1999; amd. Sec. 190, Ch. 574, L. 2001.

76-1-404. Tax levy by county for city-county planning board authorized. When a
city-county planning board has been established, theboard of county commissioners may create
a planningdistrict that mustinclude the property within the jurisdictional areasasestablished
pursuant to 76-1-504 through 76-1-507 that liesoutside thelimitsdf any incorporated citiesand
towns. Subject to 15-10-420, theboard of county commissioners may levy on thetaxablevalue o
all taxable property located within the planning district a tax for planning board purposes.
under proceduresset forth in Title 7, chapter 6, part 40.

History: En.Sec. 25,Ch. 246, L. 1957; amd. Sec. 9, Ch. 247, L. 1968; amd. Sec. 7, Ch. 273, L. 1971; R.C.M.
1947, 11-3825(4); amd. See, 139, Ch. 684, L. 1999; amd. Sec, 191, Ch. 574, L. 2001.

76-1-405. Repealed. Sec. 253, Ch. 574, L. 2001.
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76-1-406 LAND RESOURCESAND USE 10

History: En.Sec. 25 Ch. 246, L. 1957; amd. Sec. 9, Ch. 247, L. 1963,and. See. 7, Ch. 273, L. 1971; RCM.
1947, 11-3825(part); and. Sec. 140, Ch 584, L. 199,

76-1-406. Taxlevy by municipalitiesauthorized. Subject to 15-10-420, the governing
body of any city or town represented ona planningboard may levy atax uponthetaxablevalued
all taxable property located within the city or town for planning board purposes, under
proceduresset forthinTitle 7, crjl-&%ter 6, part 40.

History: En. Sec. 25,Ch. 246,L. s amd. See. 9, Ch. 247. L. 1963, amd. See. 7, Ch, 273 L. 1971; RCM.
1947,11-3625(3); amd. Sec. 5 Ch. 266, L. 1979; amd. See. 141, Ch. 534, L. 1999; amd. See. 192, Ch. 574, L. 2001.

76-1-407. Repealed. Sec. 253, Ch. 574, L. 2001.

Higory: En. See. 25,Ch. 246, L. 1957; amd. Sec. 9, Ch. 247, L. 1963, amd., Sec. 7, Ch. 273, L. 1971, RCM.
1947, 11-3825(part); amd. Sec. 142, Ch. 534, L. 1999,

76-1-408. Acceptance and administration of giftsand donations. (1) A city, county,
or city-county planning board organized pursuant to the provisions d this chapter is hereby
empowered and given theright to:

(a) accept, receive, take, hold,own, and possessany gift, donation, grant, devise, or bequest
or any property (real, personal, or mixed) or any improved or unimproved park or playground;
and

utilize, hold, or dispose o the same for planning purposes not. inconsistent with the
provisions of thischapter.

(2 Any money so accepted shall be de[)osited with the city or county in a special
nonreverting planning board fund to beavailablefor expendituresby the planning board for the
purpose designated by the donor. Thedisbursing officer of a city or county shall draw warrants
against such special nonreverting fund only upon vouchers signed by the president and
secretary of the planning board.

Higtory: En. Sec. 27, Ch 246,L. 1957;amd. Sec. 1, Ch. 133, L. 1965, RCM. 1947, 11-3827(part).

76-1-409. Acceptanceandadministration of governmentfundsand services. Upon
approval of thegoverning bodiesrepresented ontheboard, a planning board may accept, receive,
and expend funds, grants, and services from the federal government or its agencies and
instrumentalities, from state or loca governments or their agencies and instrumentalities, or
from civic sources, may contract with respect thereto: and may provide such information and
reports as may be necessary to secure such financial aid.

Higory: En. Sec.27, Ch. 246,L. 1957; amd. Sec. 1, Ch. 133, L. 1955R.CM. 1947, 11-3827(part); amd. See.
6, Ch 266,L. 19/0.

76-1-410. Planning fees — limit. (1) Governing bodies that have committed in a
resolution to adopting or that have adopted a growth policy that includes the provisions of
76-1-601(4)(c) may assess planning feesto pay for scrviccs that fulfill the purposes o Title 76,
chapter 1. The planning feesarein addition to any other fees authorized by law and may be
collected as part of either subdivision applications or zoning permits.

(2) Planning fees may not exceed $50 for each residential lot or unit or $250 for each
commercia, industrial, or other type d lot or unit.

Higory: En. See. 3 Ch 455, L. .

Compiler’'s Comments

Effective Date: Section 9, Ch. 455, L. 2007, provided:"[ Th sact] iseffective on passage and approval." Approved
May 8,2007.

Part 5
Jurisdictional Area

76-1-501. Jurisdictional area of county planning board. The board o county
commissionersshall by resolutionestablish thejurisdictional areadf thecounty planning board.
Thejurisdictional areashall includetheareawhichisboth outside theincorporated limitsof any
city in the county aswell as outside the jurisdictional area o an existing city-county planning
board established pursuant to 76-1-504 through 76-1-507. Should any city or town become
represented on the county planning board pursuant to 76-1-111, the jurisdictional area d the
county planning board shall be extended to include that city or town.

Hisory: En. 11-38302 by See. 8 Ch 273 L. 1971; RCM. 1947, 11-3830.2(1).
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PLANNING BOARDS 76-1-506

76-1-502, Filingof mapof jurisdictional areaof county planningboard — revision
of boundaries. Theplanning board, after theapproval of the jurisdictional areaby theboard of
county commissioners, shall file in the office d the clerk and recorder a map showing the
boundaries o the jurisdictional area. The boundaries may be revised from time to time by
resol ution of the board of county commissioners. Such revised boundariesshal | be shown upon a
map which shall be filed as provided in this section. The area included in such map shall
constitute the area over which the planning board shall have advisory jurisdiction.

History: En. 11-3830.2 by Sec. 8, Ch. 273, L. 1971; RC.M. 1947, 11-3830.2(2).

76-1-508. Resolution of conflictsinvolvingjurisdictional areaof county planning
boards. (1) I ncase an unincorporated areaiswithin the potential jurisdiction d morethan one
planning board, then the boundary between the conflicting areas shall be determined by
agreement between the planning boards involved with the approval d their respective
governing bodies. Any map showing the boundary line so agreed upon and approved shall be
filed as provided in 76-1-502 and thereafter shall fix the limit of territorial jurisdiction with
respect to planning boards.

(2) Incase the jurisdictional area d a city-county planning board, which is established
subsequent to the establishment of a county planning board, is potentially within the
jurisdiction of the county planning board, then the property outside any incorporated city
between the conflictingareasshall be determined by agreement between the planning boards
involved with the approval o the respective governingbodies, and a map showing the boundary
linesso agreed upon shall befiledaspro idedin76-1-502 and thereafter shall fix thelimitsd the
territorial jurisdiction o the respective planning boards.

History: En. 11-3830.2 by Sec. 8, Ch. 273, L. 1971; R.C.M. 1947, 11-3830.2(3), (4).

76-1-504. Jurisdictional area of city-county planning board. The governing bodies
represented on a city-county planning board shall by separate resolution establish the
jurisdictional area dof the planning board. The jurisdictional area shall include the area within
theincorporatedlimitsd thecity and such contiguousunincorporated areaoutside thecity as, in
thejudgment o therespectivegoverning bodies, bearsreasonablerelation tothe devel opment of
the area involved.

History: En.Seec. 30, Ch. 246, L. 1957; amd. Sec. 3,Ch. 271, L. 1969; amd. See. 11, Ch. 247, L. 1963; amd.
Sec. 1, Ch. 136, L. 1969; H C M 1947, 11-3830(part).

76-1-505. Extension of boundariesof city-county planning board jurisdictional
area. (1) The boundariesd thejurisdictional areacan be extended further than 4 ¥ milesfrom
the limitsd the citiesonly upon petition signed by 5% or more d theresident freeholdersliving
inexcessof 4 ¥ miles and not morethan 12 milesfromthelimitsdf thecitiesand withinthearea
desiring tobeincluded within said jurisdictional limitsand upon presentationd said petition to
the board o county commissioners.

(2) Thereafter, the board of county commissioners must by resolution set the proposed
boundariesd said areaand givenoticeof their intent to add said areatothe jurisdictional limits
theretofore created and of receipt of said petition by publication of noticedf time and place of
hearing on said petition and resolution. Said noticeisto be published in a newspaper published
inthecounty not lessthan 10 or morethan 20 daysprior tothedate d said hearing. Thereafter,
the boundariesd said areacan only be set upon good cause beingshown for theestablishment of
said extended jurisdictional areaand the boundariesthereof, providedthat such resolution shall
not be adopted by the board of county commissionersif disapproved in writing by a majority of
thefreeholdersd theterritory proposed to beembraced. Thejurisdictional areashall not extend

more than 12 miles beyond the limits of any city within the jurisdictional area.
History: En. See. 30, Ch. 246, L. 1957; amd. Sec. 3, Ch. 271, L. 1969; amd. Sec. 11, Ch. 247, L. 1963; amd.
Sec. 1, Ch. 136, L. 1969; R.C.M. 1947, 11-3830(part).

Cross-References

Publicationd legal notices, 7-5-2411: Title 18,ch. 7, part 2.

76-1-506. Filing of map of jurisdictional area of eity-county planning board —
revision of boundaries. The planning board, after approval o the jurisdictional area by the
governing bodies, shall filein theofficecf theclerk and recorder a map showing the boundari esof
the jurisdictional area. The boundaries may be revised from timeto time by resolutions of the
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76-1-507 LAND RESOURCESAND USE 12

governing bodies. Such revised boundaries shall be shown upon a map which shall befiled as
providedin thissection. Theareaincludedin such map shall constitutethe area over whichthe
planning board shall have advisory jurisdiction.

History: En.Sec. 30, Ch. 246, L. 1967, amd. Sec. 3, Ch. 271, L. 1959; amd. See. 11, Ch. 247, L. 1963; amd.
Sec. 1, Ch. 136, L 1969; R.C.M. 1947, 11-3830(2).

76-1-507. Resolution of conflictsover jurisdictional areasof several city-county
planning boards. In case an unincorporated area iswithin the potential jurisdiction of more
than one planning board, then the boundary between the conflicting areas shall be determined
by agreement between the planning boards involved with the approval o their respective
governingbodies. A map showing the boundary linesso agreed upon and approved shal | befiled
as provided in 76-1-506 and thereafter shall fix the limit o territorial jurisdiction of the
respective planning boards.

History: En.Sec. 30,Ch. 246, L 1957; amd. Sec. 3, Ch. 271, L 1959; amd. See. 11, Ch. 247, L. 1963; amd.
Sec. 1, Ch. 136, L 1969; R.C.M. 1947, 11-3830(3).

76-1-508. Planning projects outside city-county planning board jurisdictional
area— broad construction. (1) Any city-county planning board organized pursuant to the
provisions o this chapter is hereby empowered, if requested by the board o county
commissioners, to conduct specific planning projects within the county and outside d the
jurisdictional aread saidcity-county planning board asdefinedin 76-1-504through 76-1-507.

(2) Suchauthority to conduct specificplanni n%proj ectsoutside d thejurisdictional area o
the city-county planning board upon request d the board d county commissioners shall be
broadly construed so asto enablethe county to qualify under the provisions d and regulations
governing any planning assistance program administered by any agency o theUnited Statesd

Americaor thestate d Montana.
History: En.See. 1, Ch. 190, L 1965; R.C.M. 1947, 11-3830.1.

Part 6
Growth Policy
Part Cross-References
Compliance with growth policy required for annexation. 7-2-4734(3).
Publication of legal notices, 7-6-2411; Title 18, ch. 7, part 2.
Compliance required by cemetery associations, 35-20-201.

76-1-601. Growth policy — contents. (1) A growth policy may cover all or part o the
jurisdictional area.

2) Theextent towhich agrowth policy addresses theelements listed in subsection (3) isat
thefull discretion d the governing body.

gg A growth policy must include:

community goalsand objectives;

(b) mapsand text describing aninventory of theexisting characteristicsand featuresd the
jurisdictional area, including:

() land uses;

(i) population;

(iii) housing needs;

(iv) economic conditions:

(v) locd services;

(vi) publicfacilities;

{vil) natural resources; and

(viii) other characteristicsand features proposed by the planning board and adopted by the
governing bodies;

éc; projected trendsfor thelife o the growth policy for each o the followingelements;

i) land use;
(i) population;
(iii) housing needs;
(iv) economicconditions;
(v) local services;
(vi) natural resources; and
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13 PLANNING BOARDS 76-1-601

(vii) other elements proposed by the planning board and adopted by the governing bodies,

(d) adescriptiondf policies, regulations, and other measuresto beimplemented in order to
achieve the goals and objectivesestablished pursuant to subsection (3)a);

e) a strategy for development, maintenance, and replacement of public infrastructure,
including drinking water systems, wastewater treatment facilities, sewer systems, solid waste
facilities, fire protection facilities, roads, and bridges;

H animplementation strategy that includes:

(i) a timetable for implementing the growth policy;

(i) alist o conditions that will lead to a revisiond the growth policy; and

(iii) atimetablefor reviewing the growth policy at |east onceevery 5yearsand revising the
policy if necessary;

(g) a statement d how the governing bodies will coordinate and cooperate with other
jurisdictionsthat explains:

i) if a governin is a city or town, how the governin will coordinate and
coo(p)erate Wi%h the co?m%yn which tﬁe city or townis Iocgted on m%t?grdsyrel ated to the growth
policy:

(i) if agoverning body isa county, how the governing body will coordinate and cooperate
with cities and towns located within the county's boundaries on mattersrelated to the growth
policy;

(h) astatement explaining how the governing bodies will:

(i) definethecriteriain 76-3-608(3)(a); and

(ii) evaluateand make decisionsregarding proposedsubdivisionswithrespect tothecriteria
in 76-3-608(3)(a);

(i) a statement explaining how public hearings regarding proposed subdivisions will be
conducted; and

an evaluation of the potential for fire and wildland fire in the jurisdictional area,
including whether or not thereisa need to:

i) delineate the wildland-urban interface; and

Eil) adopt regulations requiring:

(A) defensible space around structures;

(B) adequate ingress and egress to and from structuresand developinents to facilitatefire
suppression activities; and

C) adequate water supply for fire protection.

$4) A growth policy may:

(@) include one or more neighborhood plans. A neighborhood plan must be consistent with
thegrowth policy.

(b) establish minimum criteria defining the jurisdictional areafor a neighborhood plan:

(© establish an infrastructure plan that, at a minimum, includes:

(i) projections,in maps and text, d the jurisdiction's growth in population and number o
residential, commercial, and industrial unitsover the next 20 years;

(i) foracity, adetermination regardingif and how much of thecity's growthislikely totake
placeoutside d thecity'sexisting jurisdictional areaoverthenext 20yearsand aplan af how the
city will coordinateinfrastructure planningwith thecounty or countieswhere growthislikely to
take place:

(iii) foracounty, a plan d how thecounty will coordinateinfrastructure planning with each
o the citiesthat project growth outside of city boundaries and into the county's jurisdictional
area over the next 20 years;

(iv) for cities, a land use map showing where projected growth will be guided and at what
dcnsitics within city boundaries;

(v) for cities and counties, aland use map that designates infrastructure planning areas
adjacent to cities showing where projected growth will be guided and at what densities;

(vi) using maps and text, a description of existing and future public facilities necessary to
efficiently serve projected development and densities within infrastructure planning areas,
including, whenever feasible, extending interconnected municipal street networks, sidewalks,
trail systems, public transit facilities, and other municipal public facilities throughout the
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infrastructure planning area. For the purposes o this subsection (4)(c)(vi), public facilities
include but are not limited to drinking water treatment and distribution facilities, sewer
systems, wastewater treatment facilities, solid waste disposal facilities, parks and open space,
schools, public access areas, roads, highways, bridges, and facilities for fire protection, law
enforcement, and emergency services,

(vii) adescriptiond proposed land use management techniques and incentives that will be
adopted to promote development within citiesandin aninfrastructureplanning area, including
land use management techniques and incentives that addressissues of housing affordability;

(viii) adescriptiond how and where projected devel opment inside municipal boundariesfor
cities and inside designated joint infrastructure planning areas for cities and counties could
adversely impact:

(A) threatened or endangered wildlife and critical wildlifehabitat and corridors;

(B) water available to agricultural water users and facilities;

(©) theahility o publicfacilities, including schools, to safely and efficiently servicecurrent
residents and future growth;

(D) alocal government's ability to provideadequatelocal services, including but not limited
to emergency, fire, and police protection;

(E) thesafety of peopleand property due to threats to public health and safety, including
but not limited to wildfire, flooding, erosion, water pollution, hazardous wildlife interactions,
and traffic hazards;

natural resources, including but not limited toforest lands, mineral resources, streams,
rivers, lakes, wetlands, and ground water; and

(G) ricultural landsand agricultural production; and

(ix) adescription of measures, including land use management techniques and incentives,
that will be adopted to avoid, significantly reduce, or mitigate the adverse impacts identified
under subsection (4)(c)(viii).

(5 The planning board may propose and the governing bodies may adopt additional
elementsof a growth policy in order tofulfill the purpose of thischapter.

History: Ap.p.Sec. 31, Ch. 246,L.1957;amd. Sec. 12, Ch. 247, L . 1963; amd. Sec. 1, Ch. 166, L . 1973; Sec.
11-3831, R.C.M. 1947; Ap. p. Sec. 3, Ch. 246, L. 1957; amd. Sec. 2,Ch. 247, L. 1963; amd. Sec. 1,Ch. 349, L. 1973;

Sec. 11-3803, R.C.M. 1947; R.C.M. 1947, 11-3803(part), 11-3831; amd. Sec. 8, Ch. 682, L. 1999; amd. Sec. 4, Ch.
599, L. 2003: amd. Sec. 1, Ch. 443, L. 2007; amd. Sec. 2,Ch. 465, L. 2007.
Compiler'sComments

2007 Amendments — Composite Section: Chapter 443in (2) deleted former first sentence that read: “A growth
policy must includethe elements listed in subsection (3) by October 1,3006"; inserted (3)(j) requiring that agrowth
policy include an evaluation d the potential for fire and wildlandfire in the jurisdictional area: and made minor
chnngesin style. Amendment effective May 8,2007.

Chapter 455in (2) at end of first sentence deleted "by October 1.2006" and in second sentence after "elements”
deleted "o a growth policy that are': deleted former (4)(¢) through (4)(f) that read: “(¢) address the criteria in
76-3-608(3)(a);

(d) evaluatetheeffect d subdivisionon the criteriain 76-3-608(3)(a);

(e) describezoning regulationsthat will beimplemented to addressthe criteria in 76-3-608(3)(a); and

(f) identify geographicareas where the governingbody intends to authorize an exemption from review of the
criteria in 76-3-608(3)(a) for proposed subdivisions pursuant to 76-3-608"; inserted (4)(c) setting out minimum
criteriafor aninfrastructure plan; and made minor changesin style. Amendment effective May 8, 2007.

Applicability: Section8, Ch. 443, L. 2007, provided that this section applies on or after October 1, 2009.

76-1-602. Publichearingon proposed growth policy. (1) Prior tothesubmission of the
proposed growth policy to the governing bodies, the board shall give notice and hold a public
hearing on the growth palicy.

(2) Atleast 10 dayspriorto thedate setfor hearing, the board shall publishina newspaper
o general circulation inthe jurisdictiona areaa notice o the timeand place of the hearing.

History: En.See.33,Ch.246,L.1957;amd. Sec. 13,Ch. 247,L.1963; R.C.M. 1947,11-3833; amd. Sec.9,Ch.
582, L. 199.

76-1-603. Adoption of growth policy by planning board. After consideration o the
recommendations and suggestions elicited at the public hearing, the planning board shall by
resolution:

(1) recommendtheproposedgrowth policy and any proposedordinances andresolutionsfor
its Implementation to the governing bodies d the governmental units represented on the
planning board;
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15 PLANNING BOARDS 76-1-606

(2 recommend that a growth policy not be adopted; or

(3) recommend that the governing body take some other action related to preparation of a
growth policy.

History: En.Sec. 34, Ch. 246, L. 1957; amd. Sec. 14, Ch. 247, L. 1963; R.C.M. 1947, 11-3834; amd. Sec. 10,
Ch. 582, .1999; amd. See. 5, Ch. 599, L. 2003.

76-1-604. Adoption, revision, or rejection of growth policy. (1) The governing body
shall adopt a resolution d intention to adopt, adopt with revisions, or reject the proposed growth
policy.

(2) If the governing body adopts a resolution o intention to adopt a growth policy, the
governing body may submit to the qualified electors o the area covered by the growth policy
proposed by thegoverning body atthenext primary or general electionor at aspecial electionthe
referendum question o whether or not the growth policy should be adopted. A special election
must be held in conjunction with a regular or primary election.

(3) A governing body may:

(&) reviseanadopted growth policyfollowingthe proceduresinthischapter for adoptionof a
proposed growth policy; or

(b) repeal a growth policy by resolution.

(4) The qualified electors o the area covered by the growth policy may by initiative or
referendum adopt, revise, or repeal agrowth policy under thissection. A petition for initiativeor
referendum must contain the signatures of 15% o the qualified electors o the area covered by
the growth palicy.

(5 A master plan adopted pursuant tothischapter bcforc October 1,1999, may berepeal ed
followingthe proceduresin this section for repeal o a growth policy.

(6) Until October 1,2006, a master plan that was adopted pursuant to thischapter before
October 1.1999, may berevised followingthe proceduresin thischapter for revision of a growth
policy.

ﬁ?) Except asotherwise providedin thissection, the provisionsd Title 7, chapter 5, part 1,
apply to aninitiative or referendum under this section.

History: En.Sec.40,Ch.246,L.1957; amd. Sec. 15,Ch. 247,L. 1963; R.C.M. 1947, 11-3840(part); amd. Sec.
1,Ch.541,L. 1981; amd. Sec. 68, Ch. 387, L. 1995; amd. See. 11, Ch. 582, L. 1999; amd. See. 1, Ch. 87, L. 2003;
amd. Sec. 6, Ch. 599, L. 2003.

76-1-605. Useof adopted growth policy. (1) Subject to subsection (2), after adoption of a
growth policy, the governing body within the area covered by the growth policy pursuant to
76-1-601 must be guided by and give consideration to the general policy and pattern of
development set out in the growth policy in the:

ﬁa) authorization, construction, alteration, or abandonment d public ways, public places,
public structures, or public utilities;

(b) authorization, acceptance, or construction of water mains, sewers, connections,
facilities, or utilities; and

(¢) adoption of zoning ordinancesor resolutions.

(2 (a) A growth policy is not a regulatory document and does not confer any authority to
regulate that i s not otherwise specificallyauthorized by law or regul ations adopted pursuant to
thelaw.

(b) A governing body may not withhold, deny, or impose conditions on any land use
approval or other authority to act based solely on compliance with a growth policy adopted
pursuant to thischapter.

History: En.Sec.40.Ch.246,L.1957;amd.Sec.15,Ch.247,L. 1963;R.C.M. 1947, 11-3840(part); amd. Sec.
12, Ch. 582, L. 1999; amd. Sec. 1, Ch. 527, L. 2001; amd. See. 7, Ch. 599, L. 2003.

76-1-606. Effect of growth policy onsubdivision regulations. When a growth policy
has been approved, the subdivision regul ations adopted pursuant to chapter 3 df thistitle must
be made in accordance with the growth policy.

History: En.Sec.42,Ch. 246,L. 1957; amd. Sec. 4, Ch. 271, L. 1959; amd. Sec. 16, Ch. 247, L. 1963; amd.
Sec. 9, Ch. 273, L. 1971; K.C.M. 1947, 11-3842; amd. Sec. 13, Ch. 582, L. 1999; amd. Sec. 2, Ch. 527, L. 2001.
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CHAPTER 2
PLANNING AND ZONING

Part 1— CountyPlanning and Zoning Commission
76-2-101, Planning and zoning commission and district.
76-2-102. Organization and operation of commission.
76-2-103. Powers of commission and employees.
76-2-104. Development pattern.
76-2-105. Continuation of prior nonconforming uses.
76-2-106. Adoption of development district.
76-2-107. Preparation o resolutionsand other materials.
76-2-108. Permitsauthorized.
76-2-109. Effect on natural resources.
76-2-110. Appeal procedure.
76-2-111. Cooperation by public agencies with commission.
76-2-112, Effect on powers of incorporated communities to plan adjacent areas.
76-2-113. Enforcement of zoning provisions.
76-2-114 through 76-2-116 reserved.
76-2-117. Addition of territory adjacent to existing planning and zoning district.

Part 2— County Zoning
76-2-201. County zoning authorized.
76-2-202. Establishment of zoning districts — regulations.
76-2-203. Criteria and guidelines for zoning regulations.
76-2-204. Role d planning boards.
76-2-205. Procedure for adoption o regulationsand boundaries.
76-2-206. Interim zoning map or regulation.
76-2-207. Permits authorized.
76-2-208. Continuation of nonconforming uses.
76-2-209. Effect on natural resources.
76-2-210. Enforcement of zoning provisions.
76-2-211. Violationsand penalties.
76-2-212 through 76-2-219 reserved.
76-2-220. Zoning commission — appointment — duties.
76-2-221. Board of adjustment.
76-2-222. Membership and term o board members — vacancies.
76-2-223. Powers of board of adjustment..
76-2-224. Vote neededfor board action.
76-2-225. Public access to board activities.
76-2-226. Appealsto board of adjustment.
76-2-227. Appealsfrom board to court of record.
76-2-228. Awarding of costs upon appeal from board decision.

Part 3— Municipal Zoning

76-2-301. Municipal zoning authorized.

76-2-302. Zoning districts.

76-2-303. Procedure to administer certain annexations and zoning laws — hearing and notice.
76-2-304. Purposes d zoning.

76-2-305. Alteration of zoning regulations — protest.

76-2-306. Interim zoning ordinances.

76-2-307. Zoning commission.

76-2-308. Enforcement of zoning regulationsand ordinances.
76-2-309. Conflict with other laws.

76-2-310. Extension of municipal zoning and subdivision regul ations beyond municipal boundaries.
76-2-311. Administration o regulationsin extended area.
76-2-312. Exclusion for commission-manager plan municipalities.
76-2-313. Renumbered 76-2-411.

76-2-314. Renumbered 76-2-412.

76-2-315. Violationsand penalties.

76-2-316 through 76-2-320 reserved.

76-2-321. Board of adjustment.

76-2-322. Membership and term of board members — vacancies.
76-2-323. Powers of board of adjustment.

76-2-324. Vote needed for board action.

76-2-325. Public access to board activities.

76-2-326. Appeals to board of adjustment.

76-2-327. Appeals from board to court of record.

76-2-328. Awarding of costs upon appeal from board decision.
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Part 4— Applicationto Governmental Agencies
Group and Foster Homes
76-2-401. Definitions.
76-2-402. Locd zoning regulations — application to agencies.
76-2-403 through 76-2-410resewed.
76-2-411. Definition o community residential facility.
76-2-412. Relationship of foster homes, kinship foster homes, youth shelter care facilities, youth group homes,
community residential facilities, and day-care homes to zoning.
Parts 5through 8 reserved
Part 9— AgriculturalActivities

76-2-901. Agricultural activities— legidative finding and purpose.
76-2-802. Definitions.
76-2-903. Loca ordinances.

Chapter Cross-References
Duty to notify weed management district when proposed project will disturb land. 7-22-2152.

Part 1
County Planning and Zoning Commission

Part Cross-References
Property development review, Title 7, ch. 21, part 10.

76-2-101. Planningand zoningcommission and district. (1) Subjecttothe provisions
o subsection (5), whenever the publicinterest or convenience may require and upon petition of
60% o the affected freeholders, the board d county commissioners may create a planning and
zoning district and appoint a planning and zoning COMMIiSSion consisting df seven members.

(2) Aplanning and zoningdistrict may not becreatedin an areathat hasbeen zoned by an
incorporated city pursuant to 76-2-310 and 76-2-311.

(3) Forthepurposesd thispart, theword"district” meansany areathat consistsof notless
than 40 acres.

4) Except as provided in subsection (5), an action challenging the creation o a planning
and zoning district must begin within 5 yearsafter the date o theorder by the board of county
commissioners creating the-district.

(5) If freeholders representing 50% o the titled prgPerty ownership in thedistrict protest
the establishment of the district within 30 days of its creation, the board o county
commissioners may not create the district. An areaincluded in a district protested under this
subsection may not be included in a zoning district petition under this section for a period of 1

ear.
Y History (1), (2)En. Sec. 1, Ch. 154, L. 1953; amd. Sec, 16, Ch. 273, L. 1971; See. 16-4101, RCM. 1947,
(3)En. Sec. 7, Ch. 154, L. 1953; amd. Sec. 1, Ch. 229, L. 1955; Sec. 16-4107, RCM. 1947, HCM. 1947,
58641101(part), 16-4107; (4)En. Sec. 1, Ch. 441, L. 198% amd. Sec. 1, Ch. 591, L. 1995; amd. Sec. 1, Ch. 288, L.

76-2-102. Organization and operation of commission. (1) The planning and zoning
commission consists o the three county commissioners, the county surveyor, two citizen
members, each o whom residesin adifferent planningand zoning district, and a county official
appointed by the county commissioners. The citizen members must be appointed by the board of
county commissioners to 2-year staggered terms, with one member initially appointed to a
2-year term and the remaining member initially appointed to a 1-year term. 'Members of the
commission shall serve without compensation other than reimbursement for authorized
expensesand must be residents o the county inwhich they serve.

(2) Thecommission may appoint necessary employeesandfix their compensation with the
approval o the board o county commissioners, select a presiding officer to serve for 1 year,
appoint a secretary to keep permanent and completerecordsd its proceedings, and adopt rules
governing the transaction o its business.

(3) Subject to 15-10-420, the finances necessary for the transaction o the planning and
zoning commission'sbusiness and to pay the expensesd theemployeesand justified expensesdf
thecommission's members must be paid fromalevy on thetaxablevalued all taxable property
within thedistrict.
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History: En. See. 1, Ch. 154, L.1953; amd. Sec. 16, Ch, 273, L. 1971; R.C.M. 1947, 16-4101(part); amd. Sec.
137,Ch. 27.Sp. L. November 1995; amd. Sec. 143, Ch. 584, L. 1999; amd. Sec. 2, Ch. 288, L. 2001; amd. Sec. 193,
Ch. 574, L. 2001.

76-2-103. Powers of commission and employees. (1) In general, the planning and
zoning commission shall have such powers as may bc appropriate to enable it to fulfill its
functions and duties to promote county planning and to carry out the purposes o thispart.

(2) Theplanning and zoningcommissionand any of i ts members, officers,and employeesin
the performance of their functions may enter upon any land and make examinations and

surveys and place and maintain the necessary monuments and markers thereon.
History: En. Sec. 4, Ch. 154, L. 1955; R.C.M. 1947, 16-4104(part).

76-2-104. Development pattern.(l) Forthepurposed furtheringthe health, safety, and
general welfare d the people d thecounty, thecounty planning and zoning commission hereby is
empowered andit shall beitsduty tomakeand adopt a devel opment patternfor the physical and
economic development o the planning and zoning district.

(2 Such development pattern, with the accompanying maps, plats, charts, and descriptive
matter, shall show the planningand zoningcommission'srecommendationsfor the devel opment
o the districts, within some o which it shall be lawful and within others of which it shall be
unlawful to erect, construct, alter, or maintain certain buildings or to carry on certain trades,
industries, or callingsor withinwhichtheheight and bulk of futurebuildingsandthearead the
yards, courts, and other open spacesand thefuture usesof theland or buildingsshall belimited
and future building setback lines shall be established.

History: En. Seec. 2, Ch. 154, L. 1953; R.C.M. 1947, 16-4102(part).

76-2-105. Continuation of prior nonconforming uses. Existing nonconforming uses
may be continued although not in conformity with such zoning regulations.
History: En. See. 2, Ch. 154, L. 1963; R.C.M. 1947, 16-4102(part).

76-2-106. Adoption of development district. (1)Adoption by the planning and zoning
commission d the development district or any change therein may bein wholeor in part but
must beby theaffirmative voted themajority of the wholecommission, provided, however, that
prior to any such adoption, a public hearing shall have been held not less than 15 days after
notice thereof shall have been posted in at |least three public places within the area affected.

(2) The resolution adopting the district or any part or parts covering one or more d the
functional elementswhich may beincluded withinthedistrict shall refer expressly tothe maps,
charts, and descriptive matters forming the pattern or part thereof. The board of county
commissionersshall have the power to authorize such variance from the recommendations of
the planning commission as will not be contrary to the publicinterest, where, owing to special
conditions, a literal enforcement of the decision of the planning and zoning commission will
result in unnecessary hardship.

History: En. Sec. 3, Ch, 154, L. 1955; R.C.M. 1947,164103.

76-2-107. Preparation of resolutionsand other materials. The planning and zoning
commission may, for the benefit and welfare of the county, prepare and submit to the board of
county commissioners drafts of resolutions for the purpose of carrying out the development
districts or any part thereof previously adopted by the commission, including zoning and land
use regulations, the making of official maps, and the preservation of the integrity thereof and
including procedure for appeals from decisions made under the authority o such regulations
and regulations for theconservation d the natural resourcesd thecountv. Theboard of countv
commissioners i S hereby authorized to adopt such resolutions.

History: En. Sec.5, Ch. 154, L. 1953; R.C.M. 1947, 16-4105(part).

76-2-108. Permits authorized. The planning and zoning commission hereby is
empowered toauthorizeand providefortheissuanced permitsasaprerequisiteto construction,
alteration, or enlargement of any buildingor structure otherwise subjecttotheprovisionsd this
part and may establish and collect reasonabl efeestherefor. Thefeessocollectedareto gotothe
general fund o the county.

History: B See.5,Ch. 154, L. 1953; R.C.M. 1947, 16-4105(part).
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19 PLANNING AND ZONING 76-2-202

76-2-109. Effect on natural resources. No planning district or recommendations
adopted under this part shall regulate lands used for grazing, horticulture, agriculture, or the
growing of timber.

History: En.Seec. 2 Ch.154,L. 1953 R.C.M. 1947, 16-4102(part).

76-2-110. Appeal procedure. Any person aggrieved by any decisiond thecommission or
theboard df county commissioners may, within 30daysafter such decisionor order, appeal tothe

district court in the county in which the property involved islocated.
Higtory: En.Sec. 5, Ch. 154, L. 1953 R.C.M. 1947, 16-4105(part).

76-2-111. Cooperation by public agencies with commission. All public officials,
departments, and agencies having information, maps, and data deemed by the commission
pertinent to county planning are hereby empowered and directed to make such information
available for the use d the county planning and zoning commission.

History: En.Sec. 4, Ch. 154, L. ]&g R.C.M. 1947, 16-4104(part).

76-2-112. Effect on powersof incorporated communities to plan adjacent areas.
Theauthority heretoforegranted by law totheincorporated communitiestoapprovesubdivision
platswithin the unincorporated area adjacent totheir corporate limitsis not abrogated by this
part except and until the board of county commissioners having jurisdiction over such adjacent
area establishes a planning commission and adopts initial regulations for subdivision control
within adjacent areasor districts. Authority o theadjacent municipality shall be suspended on
the effective date o the county regulation with respect to all areas governed by county
subdivision regulations.

Higtory: En.Sec. 6, Ch. 154, L. 1953; R.C.M. 1947, 16-4106.

76-2-113. Enforcement of zoning provisions. If any building or structure is erected,
constructed, reconstructed, altered, repaired, converted, or maintained or if any building,
structure, or landisusedin violationd thispart or of any resol ution adopted under thispart, the
county, inaddition toother remedies, may takeany appropriate action or begin proceedingsto:

(1) prevent the unlawful erection, construction, reconstruction, alteration. repair,
conversion, maintenance, or use:

(2) restrain, correct.,or abate a violation;

(3) prevent the occupancy o a building, structure, or land; or

(4) prevent any illegal act, conduct, business, or usein or near the premises.

History: En.Sec. 3, Ch. 288 L. 2001

76-2-114 through 76-2-116 reserved.

76-2-117. Addition of territory adjacent toexisting planning and zoning district.
Territory that i sdirectly adjacent to an existing planning and zoning district but that i snot part
of thedistrict may be added to the district subject to the procedures provided in this part.

History: En.Sec.1 Ch.439 L. 20038

Part 2
County Zoning
Part Cross-References

Property development review, Title 7, ch. 21, part 10.

76-2-201. County zoningauthorized. (1) For the purposed promoting the public health,
safety, morals, and general welfare, a board of county commissioners that hasadopted a growth
policy pursuant to chapter 1is authorized to adopt zoning regulations for all or parts d the
jurisdictional area in accordance with the provisionsd this part.

(2) For the purpose d promoting the public health, safety, morals, and general welfare, a
board of county commissionersthat adopted a master plan pursuanttoTitle 76, chapter 1, before
October 1, 1999, may, until October 1, 2006, adopt or revise zoning regulations that are

consistent with the master plan.
History: En.Sec.1,Ch. 246, L. mRCM 1947, 16-4701;amd. Sec. 14, Ch. 582, L. 1999; amd. Sec. 2, Ch.
87, L. 2003; amd. Sec. 8, Ch. 599, L

76-2-202. Establlshment of zoning districts — regulations. (1) (a) Within the
unincorporated portions of a jurisdictional area that has been established under provisions o
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76-1-501 through 76-1-503 or 76-1-504 through 76-1-507, the board d county commissioners
may by resolution establish zoning districts and zoning regulations for all or part o the
jurisdictional area.

() An action challenging the creation of a zoning district must be commenced within 5
years after the date of the order by the board of county commissionerscreating the district.

(2 Within some zoning districts, it is lawful and within others it is unlawful to erect,
construct, alter, or maintain certain buildings or to carry on certain trades, industries, or
callings.

(3) In a proceeding for a permit or variance to place manufactured housing within a
residential zoningdistrict, thereisarebuttable presumptionthat placement d a manufactured
home will not adversely affect property valuesd conventional housing.

(4) Within each district the height and bulk of future buildingsand the area of the yards,
courts, and other open spaces and thefuture uses o the land or buildings must belimited and
future building setback lines must be established.

(5) Allregulations must be uniformfor each classor kind d buildingsthroughout adistrict,
but the regulationsin one district may differ from those in other districts.

(6) Asusedin thissection, "manufactured housing" meansa single-family dwelling, built
offsite in afactory on or after January 1, 1990, that is placed on a permanent foundation, isat
least 1,000 square feet in size, has a pitched roof and siding and roofing materials that are
customarily, as defined by local regulations, used onsite-built homes, andisincompliance with
the applicable prevailing standards o the United States department o housing and urban
development at thetime of i tsproduction. A nianufactured home does not i ncludea mobilehome
or housetrailer, asdefined in 15-1-101.

Nothing contained in this section may be construed to limit conditions imposed in
historic districts, local design review standards, existing covenants, or the ability to enter into
covenants pursuant to Title 70, chapter 17, part 2.

Hstory: En.Sec.3 Ch. 246, L. 1963 amd. Sec. 18, Ch. 273 L. 1971;R.C.M. 1947,164703: (1)(b)En. Sec. 2
Ch. 441, L. 1989; amd, Sec. 1, Ch. 505, L. 1993, amd. Sec, 274, Ch. 42. L. 1997; amd. Sec. 236,Ch. 542, L. 2005,
amd. Sec. 123, Ch. 596, L. 2006,

76-2-203. Criteriaand guidelinesforzoningregulations. (1) Zoningregulations must
he:

(@ made in accordance with the growth policy or a master plan, as provided for in
76-2-201(2); and

(b) designedto:

?) lessen congestion i n the streets;

il) secure safety from fire. panic, and other dangers;

(iii) promote public health and general welfare;

(iv) provide adequatelight andair;

(v) prevent theovercrowding o land;

(v1) avoid undue concentration o population; and

(vii) facilitatetheadequateprovisiond transportation, water, sewerage, schools, parks, and
other public requirements.

(2) Zoningregulations must be madewith reasonabl e consideration, among other things, to
the character o the district andits peculiar suitability for particular uses and with a view to
conserving thevalue of buildingsand encouraging the most appropriate used land throughout
the jurisdictional area.

(3) Zoning regulations must, as nearly as possible, be made compatible with the zoning
ordinances o the municipality within the jurisdictional area.

- Eli%%gy: En.Sec. 4,Ch. 246, L. 1963;R.C.M. 1947, 16-4704; amd. Sec. 16, Ch. 582, L. 1999; amd. Sec. 3 Ch.

76-2-204. Roleof planning boards. (1) Theboard d county commissionersshall require
the county planning board and the city-county planning board to recommend boundaries and
appropriate regulations for the various zoning districts. The county planning board and the
city-county planning board shall makewritten reportsd their recommendationstotheboard of
county commissioners, but such recommendations shall be advisory only.
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21 PLANNING AND ZONING 76-2-206

(2) Thissectionshall apply toeither the county planning board or the city-county planning
board where anly one of these planning boards has been established.
History: En.See.2 Ch. 246, L.1963; amd. Sec. 17, Ch 273, L 1971; R.C.M. 1947, 16-4702

76-2-206. Procedure for adoption of regulations and boundaries. The board o
county commissionersshall observethefollowing proceduresin the establishment or revision o
boundaries for zoningdistrictsand in the adoption or amendment of zoning regulations:

(1) Noticed apublichearing on the proposed zoningdistrict boundaries and of regulations
for the zoning district must be published once a week for 2 weeksin a newspaper of general
circulation within the county. The notice must state:

El?) the boundaries of the proposeddistrict;

) the general character of the proposed zoning regul ations;
(©) the time and place of the public hearing;
that the proposed zoning regulations are on filefor publicinspection at the office of the
county clerk and recorder.

(2) At the public hearing, the board of county commissioners shall give the public an
opportunity to be heard regarding the proposed zoning district and regulations.

(3) After the public hearing, the board of county commissionersshall review the proposals
of the planning board and shall make any revisions or amendmentsthat it determines to be
proper.

(4) Theboard df county commissionersmay passa resolution of intention to createa zoning
district and to adopt zoning regulations for the district.

(5) Theboard of county commissionersshall publish notice of passage o the resolution o
intention once a week for 2 weeksin a newspaper o general circulation within the county. The
notice must state:

(&) the boundariesdf the proposed district;

(b) thegeneral character o the proposed zoning regulations;

() that the proposed zoning regulations are on filefor publicinspection at the officed the
county clerk and recorder;

(d) that for 30 daysafterfirst publication d thisnotice, the board of county commissioners
will receivewritten proteststo the creation of the zoning district or to the zoning regulations
from persons owning real property within the district whose names appear on the
last-completed assessment roll o the county.

(6) Within 30 days after the expiration of the protest period, the board o county
commissioners may in its discretion adopt the resolution creating the zoning district or
establishing the zoningregulationsfor thedistrict. However, if 40% d thefreeholderswithinthe
district whose namesappear onthelast-completed assessment roll or if freeholdersrepresenting
50% of the titled property ownership whose property istaxed for agricultural purposes under
15-7-202 or whose property is taxed as forest land under Title 15, chapter 44, part 1, have
protested the establishment d the district or adoption of the regulations, the board of county
commissioners may not adopt the resolution and a further zoning resolution may not be
proposed for the district for a period of 1 year.

History: En.Sec.5,Ch.246,L.1963; amd. Sec.19,Ch.273, L 1971; R C M1947, 164706, amd.Sec. 2 Ch.
591, L 1995

76-2-206. |nterim zoning map or regulation. (1) The board of county commissioners
may adopt aninterim zoning map or regulation as an emergency measurein order to promote
the public health, safety, morals, and general welfareif:

a) thepurposed theinterim zoning map or regulationistoclassify and regul atethose uses
and related mattersthat constitute the emergency; and

(b) thecounty:

(1) isconducting or in good faith intends to conduct studies within a reasonable time; or

(i) hasheld or is holding a hearing for the purpose of considering any of the following:

(A) agrowth policy;

(B) zoningregulations; or

gc% a revision to a growth policy, to a master plan, as provided for in 76-1-604(6) and
76-2-201(2), or to zoning regulations pursuant to this part.
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(2) Aninterim resolution must belimited to 1 year from the dateit becomeseffective. The
board of county commissioners may extend theinterim resolutionfor 1year, but not morethan
one extension may be made.

History: En. 16-4711 by Sec. 20, Ch. 273, L. 1971; R.C.M. 1947, 16-4711; amd. Sec. 16, Ch. 582, L. 1999;
amd. See. 4, Ch. 87, L. 2003.

76-2-207. Permits authorized. The board d county commissioners may providefor the
issuance o location or conformance permits and may collect a fee for each such permit. The

proceedsof such fees shall be deposited in the general fund o the county.
History: En. Sec. 8, Ch. 246, L. 1963; R.C.M. 1947, 16-4708(part).

76-2-208. Continuation of nonconforming uses. Any lawful use whichismaded land
or buildings at the time any zoning resolution i sadopted by the board o county coinmissioners
may be continued although such use does not conformto the provisions of such resolution.

History: En. See. 9, Ch. 246, L. 1963; R.C.M. 1947.16-4709.

76-2-209. Effectonnatural resources. (1)Except as providedin 82-4-431, 82-4-432, and
subsection (2) o thissection, aresolution or ruleadopted pursuant tothe provisionsd this part.
except 76-2-206, may not prevent the complete use, development, or recovery o any mineral,
forest, or agricultural resources by the owner of any mineral, forest, or agricultural resource.

(2) The complete use, development, or recovery o a mineral by an operation that mines
sand and gravel or an operation that mixesconcrete or batches asphalt may be reasonably
conditioned or prohibited onasitethat islocated within a geographic area zoned asresidential,
as defined by the board df county commissioners.

(3?) Zoning regulations adopted under this chapter may reasonably condition, but not
prohibit, the complete use, development, or recovery d a mineral by an operation that mines
sand and gravel and may condition an operation that mixesconcrete or batches asphalt in all
zonesother than residential.

History: En. Sec.10,Ch. 246,L.1983; R C M 1947, 16-4710; amd, Sec, 2. Ch. 408, L. 1991; amd. Sec. 1, Ch.
340, L. 2005.

76-2-210. Enforcement of zoning provisions. (1) In case any building or structureis
erected, constructed, reconstructed, altered, repaired, converted, or maintained or any building,
structure, or land is used in violation of this part or of any resolution made under authority
conferred hereby, the proper authorities of the county, in addition to other remedies, may
institute any appropriate action or proceedingsto prevent such unlawful erection. construction,
reconstruction, alteration, repair, conversion, maintenance, or use; torestrain, correct, or abate
such violation; to prevent the occupancy o such building, structure, or land; or to prevent any
illegal act, conduct, business, or usein or about such premises.

(2) The board d county commissioners may appoint enforcing officers to supervise and
enforcethe provisions d the zoning resolutions.

History: En. Seecs. 7, 8, Ch. 246, L. 1963; R.C.M. 1947. 16-4707(part), 16-4708(part).

76-2-211. Violations and penalties. A violation d this part or any resolution adopted
pursuant thereto isa misdemeanor and shall be punishable by a fine not exceeding $500 or
imprisonment in the county jail not exceeding6 monthsor both.

History: En. See. 7,Ch. 246, L. 1963; H.C.M. 1947, 16-4707(part); amd. See, 7, Ch. 266, L. 1979.

76-2-212 through 76-2-219 reserved.

76-2-220. Zoning commission — appointment — duties. (1) For the purpose of
providingan optional method o amending any zoning regulations or zoning classification, the
county commissioners may appoint a zoning commission to recommend amendments to the
zoning regulations and classifications. Such a zoning commission must be composed of at | east
fivecitizen members appointed at largefrom the zoning district. Thecounty commissioners may
adopt bylawsfor the zoning commission pertaining to the qualificationsd the members and
such other matters as the commissionersconsider necessary.

(2) If acommissionisappointed,itshall holda publichearingtoreceiverelevant testimony.
Thehearing, which may be held jointly with the hearing by the county commissioners, must be
upon at least 15 days noticed the timeand place of the hearing and must be published in the
contracted newspaper provided for in 7-5-2411 or a newspaper of general circulation in the
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23 PLANNING AND ZONING 76-2-225

county. Recommendations of the zoning commission must be submitted to the county
commissioners.
History: En. See. 1, Ch. 462, L. 1981.

76-2-221. Board of adjustment.(1) The board of county commissioners shall providefor
the appointment o a board o adjustment and in the regulations and restrictions adopted
pursuant to the authority d this part shall provide that the board o adjustment may, in
appropriate casesand subject to appropriate conditionsand safeguards, make special exceptions
to theterms d the zoning resolution in harmony with its general purposes and intent andin
accordance with the general or specificrulesd this part.

(2 The board o adjustment shall adopt rulesin accordance with the provisions o any
resolution adopted pursuanttothispart. Meetingsd theboard o adjustment shall beheld at the
call d the chairman and at such times as the board may determine. Such chairman or in his

absence the acting chairman may administer oaths and compel the attendance of witnesses.
History: En. Sec. 6, Ch. 246, L 1963; R.C.M. 1947, 16-4706(part).

76-2-222. Membership and term of board members — vacancies. (1) The board o
adjustment consistsd fivemembers, each to beappointed foratermof 2yearsand removablefor
cause by the board o county commissioners upon Written chargesand after public hearing. The
board of county commissioners may designatethe same personstoact asmembersd the board of
adjustment for unincorporated portions d the jurisdictional area as may be appointed by the
municipality within the jurisdictional areaunder provisionsd 76-2-321through 76-2-328.

(2) Vacancies must be filled for the unexpired term of any member whose term becomes
vacant.

History: En. See.6, Ch.246,L 1963; RCM. 1947, 16-4706(1); amd. See. 1, Ch. 47,L 1987; amd. Sec. 275,
Ch. 42, L 1997.

76-2-223. Power sof board of adjustment. (1) The board of adjustment shall have the
following Dowers

() tohear and decide appealswhereit isalleged thereiserrorin any order, requirement,
decision, or determination made by anadministrativeofficialin theenforcement of thispart or of
any resolution adopted pursuant thereto;

(b) to hear and decidespecial exceptions to the terms d the zoning resolution upon which
said board isrequired to pass under such resolution;

(c) toauthorizeupon appeal i nspecificcasessuch variance from thetermsd theresolution
as will not be contrary to the publicinterest and where, owing to special conditions, a literal
enforcement of the provisionsaf the resolution will result in unnecessary hardship and so that
the spirit of the resolution shall be observed and substantial justice done.

(2) Inexercising theabove-mentioned powers, the board of adjustment may, i n conformity
with the provisions o this part, reverse or affirm, wholly or partly, or modify the order,
requirement, decision, or determination appeal ed from and may make such order, requirement,
decision, or determination asought to be made and to that end shall haveall the powersaof the
officer from whom the appeal istaken.

History: En. See. 6, Ch.246,L. 1963; R.C.M. 1947, 16-4706(5). (6).

76-2-224. Vote needed for board action. The concurring vote d three members o the
board shall be necessary to reverse any order, requirement, decision, or determination of any
such administrative official; to decidein favor d the applicant on any matter upon whichit.is

required to pass under any such resolution; or to effect any variation in such resolution.
History: En. Sec. 6, Ch. 246, L 1963; R.C.M. 1947, 16-4706(7).

) 76-2-225. Publicaccesstoboardactivities.(1) All meetingsd theboard shall beopento
the public.

(2) Theboard shall keep minutesd its proceedings,showingthevoted each member upon
each question or, if absent or failing to vote, indicating such fact, and shall keep records o its
examinationsand other officia actions, all o whichshall beimmediately filedintheofficed the
board and shall be a public record.

History: En.See. 6, Ch. 246, L 1963; R.C.M. 1847, 16-4706(part).

Cross-References
Right of public participation, Art. II, sec. 8, Mont. Const.; Title 2. ch. 3, part 1.

2007 MCA



76-2-226 LAND RESOURCESAND USE 24

Open meeting law, Art. Tl, sec. 9. Mont. Const.: Title 2, ch. 3, part 2.

76-2226. Appealsto board of adjustment. (1) Appealsto the board of adjustment may
be taken by any person aggrieved or by any officer, department, board. or bureau d the county
affected by any decision of the administrative officer. Such appeal shall be taken within a
reasonabl e time, as provided by therulesd the board, by filing with the officer from whomthe
appeal istaken and with the board o adjustment a notice o appeal specifying the grounds
thereof.

(2) The officer from whom the appeal istaken shall forthwith transmit to the board all
papers constituting the record upon which the action appeal ed was taken.

3 An apﬁeal stays all proceedingsin furtherance o the action appealed from unless the
officer from whom the appeal is taken certifies to the board of adjustment after the notice of
appeal shall have beenfiled with himthat by reason of factsstatedin thecertificate astay would,
in hisopinion, causeimminent peril to life or property. In such case, proceedings shall not be
stayed other than by a restrainingorder, whichmay begranted by the board of adjustmentor by
acourtd record onapplication, on noticeto theofficerfromwhomtheappeal istaken, andondue
cause shown.

(4 Theboard o adjustment shall fix a reasonable time for the heari ng o theappeal, give
public noticethereof aswell asduenoticeto the partiesininterest, and decidethesamewithina
reasonable time.

PR Y B M BRI gr Mo ttomes

76-2-227. Appealsfrom boardtocourt of record. (1) Any person or persons, jointly or
severally, aggrieved by any decision of the board o adjustment or any taxpayer or any officer,
department, board, or bureau d the county may present to a court o record a petition, duly
verified, settingforth that such decisionisillegal, in wholeor in part, specifying the grounds of
theillegality. Such petition shall be presented to the court within 30 daysafter thefiling of the
decisionin theoffice of the board.

(2) Upon presentation o such petition, the court may allow a writ of certiorari directed to
the board o adjustment to review such decisiondf the board d adjustment and shall prescribe
therein the time within which a return thereto must be made and served upon the relator's
attorney, which shall not belessthan 10 daysand may be extended by the court. The allowance
o thewrit shall not stay proceedings upon thedecision appealed from, but the court may (upon
application, on noticetotheboard, and on due cause shown) grant arestrai ningorder. The board
o adjustment shall not berequired toreturntheoriginal papersacted upon by it, but it shall be
sufficient to return certified or sworn copiesthereof or of such portionsthereof asmay becalled
for by such writ. The return shall concisely set forth such other factsas may be pertinent and
material to show the grounds o the decision appealed from and shall be verified.

(3) If, upon the hearing, it shall appear to the court that testimony is necessary for the
proper disposition of the matter, the court may take evidence or appoint a referee to take such
evidence as it may direct and report the same to the court with his findings o fact and
conclusions of law, which shall constitute a part of the proceedings upon which the
determination of the court shall be made.

. (4) Thecourt may reverseor affirm, wholly or partly, or may modify thedecision brought up
or review.

History: En. Sec.6, Ch. 246, L. 1963; R.C.M. 1947, 16-4706(8) thru (11).

76-2228. Awarding of costs upon appeal from board decision. Costs shall not be
allowed against the board unlessit shall appear tothe court that it acted with gross negligence,
in bad faith, or with malice in making the decision appeal ed from.

History: En.Sec. 6, Ch. 246, L. 1963; H.C.M. 1947, 16-4706(12).

Part 3
Municipal Zoning

Part Cross-References
Property development review, Title 7, ch. 21, part 10.
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25 PLANNING AND ZONING 76-2-303

76-2-301. Municipal zoning authorized. For the purpose d promoting health, safety,
morals, or thegeneral welfared thecommunity, thecity or town council or other legislative body
o cities and incorporated towns is hereby empowered to regulate and restrict the height,
number of stories, and size dof buildingsand other structures; the percentage of 1ot that may be
occupied; the size of yards, courts, and other open spaces; the density df population; and the
location and use o buildings, structures, and land for trade, industry, residence, or other

Urposes.
P IEi) istory: En.Sec. 1, Ch. 136, L 1929; re-en. Sec. 5305.1, R.C.M. 1935; R.CM. 1947, 11-2701.
Cross-References
Incorporation d technical codes by reference, 7-5-4202.

76-2-302. Zoningdistricts. (1) For the purposesd 76-2-301, thelocal city or town council
or other legidative body may divide the municipality into districts of the number, shape, and
areaasareconsidered best suited to carry out the purposesdf thispart. Withinthedistricts, it
may regulate and restrict theerection, construction, reconstruction, alteration, repair, or use of
buildings, structures, or land.

(2) All regulations must be uniform for each class or kind o buildings throughout each
district, but the regulations in onedistrict may differ from those i n other districts.

(3) In a proceeding for a permit or variance to place manufactured housing within a
residential zoningdistrict, thereisa rebuttable presumption that placement of a manufactured
home will not adversely affect property valuesd conventional housing.

(4) Asusedin thissection, "manufactured housing” means a single-family dwelling, built
offsite in afactory on or after January 1, 1990, that is placed on a permanent foundation. is at
least 1,000 square feet in size, has a pitched roof and siding and roofing materialsthat are
customarily, asdefined by local regulations, used on site-built homes, andisin compliance with
the applicable prevailing standards o the United States department o housing and urban
development at thetimedf i tsproduction. A manufactured home doesnot include a mobile home
or housetrailer, asdefined in 15-1-101.

(5) Thissection may not beconstrued tolimit conditionsimposedin historic districts, local
design review standards, existing covenants, or the ability to enter into covenants pursuant to
Title 70, chapter 17, part 2.

History: En.See. 2, Ch. 136,L 1929; re-en. Sec. 5305.2, R.C.M. 1935; amd., Sec. 1, Ch. 273, L. 1971; amd.
Sec. 1, Ch. 354, L 1973; R.C.M. 1947, 11-2702(1); amd. Sec. 2, Ch. 505, L 1993; amd. See. 276, Ch. 42, L. 1997;
amd. Sec. 237, Ch. 542, L 2005.

76-2-303. Procedure to administer certain annexations and zoning laws —
hearingand notice. (1) Thecity or towncouncil or other legislativebody of a municipality shall
providefor the manner in which regulations and restrictionsand the boundaries of districtsare
determined, established, enforced, and changed, subject to the requirements of subsection (2).

(2) A regulation, restriction, or boundary may not become effective until after a public
hearingin relation to the regulation, restriction, or boundary at which partiesininterest and
citizens have an opportunity to be heard has been held. At least 15days notice dof thetime and
placed thehearing must be published inan official paper or a paper of general circulationinthe
municipality.

(3) (&) For municipal annexations, a municipality may conduct a hearing on the
annexation in conjunction with a hearing on the zoning of the proposed annexation, provided
that the proposed municipal zoning regulations for the annexed property:

() authorizeland uses comparable to the land uses authorized by county zoning;

@ii) authorizeland usesthat are consistent with land uses approved by the board of county
commissionersor the board o adjustment pursuant to part 1 or 2 d thischapter; or

@il) are consistent with zoning requirements recommended in a growth policy adopted
pursuant to chapter 1 o thistitle or in a master plan, as provided for in 76-2-304(3), for the
annexed property.

(b) A joint hearing authorized under this subsection fulfills a municipality's obligation
regarding zoning notice and public hearing for a proposed annexation.

History: En. See. 4, Ch. 136, L 1929; re-en.Sec. 5305.4, R.C.M. 1935; R.C.M. 1947, 11-2704; amd. Sec. 1,
Ch. 217, L. 1997; amd. Sec. 1, Ch. 355, L 1999; Sec. 34, Ch. 582, L. 1999; amd. Sec. 5 Ch. 87, L. 2003.
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Cross-References
Publication of legal notices, 7-5-2411; Title 18,ch. 7, part 2.

76-2-304. Purposesof zoning. (1) Zoning regulations must be:
except as provided in subsection (3), made in accordance with a growth policy; and
(b) designed to:
Ei) lessen congestion i n the streets;
il) secure safety from fire, panic, and other dangers;

(iii) promote health and the general welfare:

(iv) provideadequatelight and air:

(v) prevent the overcrowding of land;

(vi) avoid undue concentration o population; and

(vii) facilitatetheadequate provisionof transportation, water, sewerage, schools, parks, and
other public requirements.

(2) Zoningregulations must be madewith reasonableconsideration, amongother things, to
thecharacter d the district and its peculiar suitability for particular uses and with a view to
conservingthe value o buildingsand encouraging the most appropriate used land throughout
the municipality.

(3) Until October 1,2006, zoning regul ations may be adopted or revised i n accordancewith

a master plan that was adlggted ursuant to Title 76, chapter 1, before October 1, 1999.
History: En.Sec. 3, Ch.136,L. ngg re-en, Sec. 53063 R.C.M.1936; R.C.M. 1947, 11-2703; amd. Sec. 17,

Ch. 582, 1.1999; and. Sec. 6, Ch. 87, L. 2008

76-2-305. Alterationof zoningregulations— protest. (1) A regulation. restriction. and
boundary may be amended, supplemented, changed, modified, or repealed. The provisions o
76-2-303 relative to public hearings and official notice apply equally to all changes or
amendments.

(20 Anamendment may not.become effectiveexcept upon a favorable vote of two-thirds of
thepresent and voting membersd thecity or town council or | egislativebody of the municipality
if a protest agai nst a change pursuant tosubsection (1)issigned by theowners of 25% or moreof:

(@ thearead thelotsincludedin any proposed change; or

(b) thoselots 150 feet from alot included in a proposed change.

History: E nSee.5,Ch.136,L.1929; re-en. Sec. R.C.M.1935; amd. Sec. 1,Ch. 161, L. 1969, R.C.M.
1047, T1:2706; amd. Sec. 1, Ch. 400, L. 1999,

76-2-306. Interim zoning ordinances. (1) The city or town council or other legislative
body o such municipality,to protect the publicsafety, health, and welfareand without following
the proceduresotherwiserequired preliminary totheadoption d azoning ordinance, may adopt
asan urgency measure an interim ordinance prohibitingany uses which may beinconflict with
a contemplated zoning proposal which thelegislative body i sconsidering or studying or intends
to study within a reasonabletime.

2) Suchinterim ordinance shall only be applicable within the city limitsand up to 1 mile
beyond thecorporate boundariesdf thecity or town andshall take effect upon passage: provided,
however, a hearingisfirst held upon notice reasonably designed to inform all affected parties
andinnoevent shall noticebelessthan publication inanewspaper d general circulation at | east
7 days beforethe hearing.

(3t) Such interim ordinance shall bed nofurther force and effect 6 monthsfrom the date of
adoption thereof. However, after notice pursuantto 76-2-303 and pursuant to public hearing, the
legislativebody may extend suchinterim ordinancefor 1year. Any such extension shall require
atwo-thirds votefor passage and shall become effectiveupon passage. Not more than two such
extensions may be adopted.

History: En.11-2711 by See. 1, Ch. 488 L. 1975, R.C.M. 1947.11-2711.

76-2-307. Zoningcommission. Inordertoavail itself of thepowersconferred by thispart,
except 76-2-306, thecity or town council or other legidlative body shall appoint acommission, to
be known as the zoning commission, to recommend the boundaries d the various original
districts and appropriate regulations to be enforced therein. Such commission shall make a
preliminary report and hold public hearingsthereon before submittingitsfinal report, andsuch
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city or town council or other legislative body shall not holditspublichearingsor takeaction until
it has received thefinal report of such commission.
Higtory: En. Sec. 6, Ch. 136, L. 1929; re-en. Sec. 53066, RCM.1935 RCM. 1947, 11-2706.

CrossReferences
City-County Planning Boards, Title 76, ch. L

76-2-308. Enforcement of zoning regulations and ordinances. (1) The city or town
council or other legidative body may provide by ordinancefor theenforcement of thispart and of
any regulation or ordinance made thereunder.

(2) In case any building or structure is erected, constructed, reconstructed, altered,
repaired, converted, or maintained or any building, structure, or land isused inviolation of this
part or of any ordinance or other regulation made under authority conferred hereby, the proper
local authorities of the municipality, in addition to other remedies, may institute any
appropriate action or proceedings to prevent such unlawful erection, construction,
reconstruction, alteration, repair, conversion, maintenance, or use; to restrain, correct, or abate
such violation; to prevent the occupancy o such building, structure, or land; or to prevent any
illegal act, conduct, business, or usein or about such premises.

History: En. Sec, 8, Ch, 136, L. 1929; re-en. Sec, 53068, RCM. 1935, RCM. 1947, 11-2708(part); amd.
Sec. 8 Ch. 266, L. 1979.

76-2-309. Conflictwithother laws. (1) Wherever the regulations made under authority
o this part requirea greater width or sized yards, courts, or other open spaces; rcquirca lower
height of building or less number o stories; require a greater percentage o lot to be left
unoccupied; or impose other higher standards than are required in any other statute or loca
ordinance or regulation, the provisionsd the regul ations made under authority of thispart shall
govern.

(2) Wherever the provisionsdf any other statute or local ordinance or regulation requirea
greater width or sized yards, courts, or other open spaces; requirealower height of buildingor a
less number of stories; requirea greater percentage of lot to beleft unoccupied; or impose other
higher standards than are required by the regulations made under authority of this part. the
provisions o such statute or local ordinance or regulation shall govern.

History: En.Sec.9 Ch.136,L. 1929; re-en. Sec. 63%5 R.CM.1936; R.CM.1947, 11-2709.

76-2-310. Extension of municipal zoning and subdivision regulations beyond
municipal boundaries. (1) Except as provided in 76-2-312 and except in locations where a
county has adopted zoning or subdivision regulations, acity or town council or other legislative
body that has adopted a growth policy pursuant to chapter 1 for the area to be affected by the
regulations may extend the applicationd itszoningor subdivision regulationsbeyonditslimits
inany direction subject to the followinglimits:

8’3 up to 3 milesbeyondthelimits o acity o thefirst classasdefined in 7-1-4111:

up to 2 miles beyond the limitsd acity of the second class; and

(© uptol1 milebeyond thelimitsof acity or town of thethird class.

(2) When two or more noncontiguous cities have boundaries so near to one another asto
create anarea d potential conflictinthe event that all citiesconcerned should exercisethefull
powers conferred by 76-2-302, 76-2-311, and this section, then the extension of zoning or
sub%ivis_j onregulations, or both, by thesecities must terminate at a boundary line agreed upon

thecities.

o History: En. Sec. 2, Ch. 136, L. 1929; re-en. Sec. 53052, RCM. 1935, amd. Sec. 1, Ch. 273, L. 1971; amd.
Sec. 1, Ch.¥354, L. 1973, RCM.1947, 11-2702(part); amnd. Sec. 18, Ch. 582, L.1999;amd. See. 9, Ch.599, L. 2008

76-2-311. Administrationof regulationsin extended ar ea. (1) Acity or town council or
other legislative body may enforce regulationsadopted pursuant to 76-2-310, asif the property
weresituated withinitscorporatelimits, until thecounty board adoptsagrowth policy pursuant
to chapter 1 and accompanying zoning or subdivision resolutions that include the area.

(2) As a prerequisite to the exercise df this power, a city-county planning board whose
jurisdictional areaincludestheareato beregulated must beformed or an existing city planning
board must beincreased to include two representativesfrom the unincorporated areathatisto
be affected. These representatives must be appointed by the board o county commissioners.
Representation must cease when thecounty board adoptsa growth policy pursuant tochapter 1
and accompanying zoning or subdivision resolutions that include the area.
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Hidory: En.Sec, 2 Ch. 136, L. 1929; re-en. Sec. 53062, R.C.M. , and. See. 1, Ch. 273, L. 1971; amd.
Sec. 1, Ch. 34 L. 1973, R.C.M. 1947, 11-2702(part); and. Sec. 19, Ch. 582, L. 1999

76-2-312. Exclusion for commission-manager plan municipalities. A city or town
which hasasits plan of government the commission-manager plan shall be excluded fromthe
provisions of 76-2-310 and 76-2-311 which define extraterritorial authority to review proposed
subdivisions.

Hidory: En.Sec. 2 Ch. 136, L. 1929; re-en. Sec. 53062, R.C.M. 1935, and. Sec. 1, Ch. 273, L. 1971; and.
Sec. 1, Ch. 334, L. 1973, R.C.M. 1947, 11-2702(part).

76-2-313. Renumbered 76-2-411, Code Commissioner, 1983.

76-2-314. Renumbered 76-2-412. Code Commissioner, 1983.

76-2-315. Violationsand penalties. (1) Aviolation df this part or of such ordinance or
regulation made pursuant to 76-2-308(1) i s a misdemeanor, and such city or town council or
other legislative body may providefor thepunishment thereof by fine or imprisonment or both.

§_2|) It isasoempowered to Rrovidecivil penaltiesfor such violation.
idory: En.Sec. 8, Ch. 136, L. Fre-en. Sec. 53068 R.C.M. 1935, R.C.M. 1947, 11-2708(part); amd.
Sec. 9 Ch. 266, L. 1979.

76-2-316 through 76-2-320 reserved.

76-2-321. Board of adjustment. (1) Such city or town council or other legislative body
may providefor theappointment of aboard of adjustment andintheregulationsand restrictions
adopted pursuant totheauthority of thispart may providethat theboard of adjustment may, in
appropriatecasesand subjecttoappropriateconditionsand safeguards, makespecial exceptions
tothetermsd theordinancein harmony with itsgeneral purposesand intent andin accordance
with the general or specific rules therein contained.

(2 Anordinanceadopted pursuant to this section providingfor a board of adjustment may
restrict the authority o the board and providethat the city or town council or other legislative
body reservestoitself the power to make certain exceptions to regulations, ordinances, or land
use plansadopted pursuant.to this part.

(3) Theboard shall adopt rulesin accordancewith the provisions of an%/ ordinance adopted
pursuant tothispart. Meetingsd the board shall be held at thecall of thechairmanand at such
other timesasthe board may determine. Such chairman or i n hisabsencethe acting chairman
may administer oathsand compel the attendance of witnesses.

History: En.Sec. 7,Ch. 136, L. 1929; re-en. Sec. 5306.7, R.C.M. 1935; amd. Sec. 1, Ch. 13 L. 1975,R.C.M.
1947, 11-2707(part).

76-2-322. Membership and term of board members — vacancies. (1) The board o
adjustment shall consist o not lessthan fiveor morethan seven membersto be appointed for a
term tobe specified by thecity or town council or other legislative body or, if noterm isspecified,
then for aterm d 3years. A member is removablefor cause by the appointing authority upon
written charges and after public hearing.

(2) Vacanciesshall be filled for the unexpired term o any member whose term becomes
vacant.

Hidory: En.Sec. 7,Ch, 136, L. 1929; re-en. Sec. 5306.7, R.C.M. ,arnd. See.1,Ch. 13 L. 1975; R.C.M.
1947, 11-2707(1); ar nd. Sec. 1, Ch. 67, L. 1985; amd. Sec. 1, Ch. 110, L. .

76-2-323. Powers of board of adjustment. (1) The hoard o adjustment shall havethe
following powers:

(8) to hear and decideappealswhereitisalleged thereiserror in any order, requirement,
decision,or determination madeby anadministrativeofficia in theenforcementd thispart or of
any ordinance adopted pursuant thereto;

(b) to hear and decide special exceptions to the terms o the ordinance upon which such
board isrequired to pass under such ordinance;

(c) toauthorizeupon appeal in specificcasessuch variancefromthetermsaf the ordinance
as will not be contrary to the public interest, where, owing to specia conditions, a literal
enforcement o the provisionsd the ordinance will result in unnecessary hardship and so that
the spirit o the ordinance shall be observed and substantial justice done.

() . In exercising the above-mentioned powers, such board may, in conformity with the
provisions d this part, reverse or affirm, wholly or partly, or modify the order, requirement,
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29 PLANNING AND ZONING 76-2-327

decision, or determination appealed from and may make such order, requirement, decision, or
determination asought to be made and to that end shall have all the powers o the officer from
whom the appeal istaken.

History: En. See. 7,Ch. 136, L. 1929; re-en. See. 5305.7, R.C.M. 1935; amd. Sec. 1, Ch. 13, L. 1975; R.C.M.
1947, 11-2707(5), (6).
Cross-References

Application of Montana Rulesd Civil Procedure to this section, Rule81(a), M.R.Civ.P. (seeTitle 25, ch. 20).

76-2-324. Vote needed for board action. The concurring vote o four members of the
board shall be necessary to reverse any order, requirement, decision, or determination of any
such administrative officia; to decide in favor o the applicant on any matter upon whichitis
required to pass under any such ordinance; or to effect any variation in such ordinance.

History: En.Sec. 7, Ch. 136, L. 1929; re-en. Sec. 5305.7, R.C.M. 1935; amd. Sec. 1, Ch. 13.L. 1975; R.C.M.
1947, 11-2707(7).

76-2-325. Publicaccesstoboard activities. (1) All meetings o theboard shall beopen to
the public.

(2) Theboard shall keep minutesd its proceedings, showingthevote of each member upon
each question or, if absent or failing to vote, indicating such fact, and shall keep recordsar its
examinationsand other officia actions, all o which shall beimmediately filed in theofficed the
board and shall be a public record.

History: En.Sec. 7, Ch. 136, L. 1929; re-en. Sec. 5305.7, R.C.M. 1935; amd. Sec. 1, Ch. 13,L. 1975, R.C.M.
1947, 11-2707(part).

Cross-References

Right of public participation, Art. 11 sec. 8. Mont. Const.; Title 2, ch. 3, part 1.

Open meeting law, Art. 11, sec. 9, Mont. Const.; Title 2, ch. 3, part 2.

76-2-326. Appealsto board of adjustment. (1) Appealstotheboard of adjustment may
be taken by any person aggrieved or by any officer, department, board, or bureau of the
municipality affected by any decision o the administrative officer. Such appeal shall bc taken
within a reasonable time, as provided by the rulesd the board, by filing with the officer from
whom the appeal istaken and with the board o adjustment a notice o appeal specifying the
grounds thereof.

(2) The officer from whom the appeal is taken shall forthwith transmit to the board all
papers constituting the record upon which the action appeal ed was taken.

(3) Anappeal staysall proceedingsin furtherance o the action appeal ed froni unless the
officer from whom the appeal istaken certifies to the board of adjustment after the notice of
appeal shall havebeenfiledwith himthat by reason of factsstated inthecertificate astay would,
in hisopinion, cause imminent peril to lifeor property. In such case, proceedings shall not be
stayed otherwise than by arestrainingorder, which may be granted by the board of adjustment
or by acourt d record on application, on noticeto the officer from whom theappeal i staken, and
on due cause shown.

(4) Theboard of adjustment shall fix a reasonable timefor the hearing of the appeal, give
public noticethereof aswell asdue noticetothepartiesininterest, and decidethe samewithina
reasonabletime.

(5) Upon the hearing any party may appear in person or by attorney.

History: En.Sec. 7, Ch.136,L. 1929):/re—en.Sec. 5305.7, R.C.M. 1935; and. See. 1, Ch. 13, L 1975; K.C.M.
1947. 11-2707(3), (4).

Cross-References

Application of Montana Rulesd Civil Procedure, Rule 81(a), M.R.Civ.P. (see Title 25. ch. 20).

76-2-327. Appealsfromboard tocourtof record. (1)Any person or persons, jointly or
severally, aggrieved by any decision of the board of adjustment or any taxpayer or any officer,
department, board, or bureau o the municipality may present toacourt of record a petition, duly
verified, settingforth that such decisionisillegal, in wholeor i n part, specifying the grounds of
theillegality. Such petition shall be presented to thecourt within 30 days after thefiling of the
decision in the office of the board.

(2) Upon the presentation o such petition, thecourt may alow a writ of certiorari directed
totheboard of adjustment toreview such decisiond the board of adjustment and shall prescribe
therein the time within which a return thereto must be made and served upon the relator's
attorney, which shall not belessthan 10 daysand may beextended by the court. Thealowance
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d the writ shall not stay proceedings upon the decision appealed from, but the court may (on
application, on noticetothe board, and on duecause shown) grant arestrai ningorder. Theboard
o adjustment shall not berequired toreturntheorigina papersacted upon by it, but it shall be
sufficientto return certified or sworn copiesthereof or of such portions thereof as may becalled
for by such writ. Thereturn shall concisely set forth such other facts as may be pertinent and
material to show the grounds d the decision appealed from and shall be verified.

(3) If, upon the hearing, it shall appear to the court that testimony is necessary for the
proper disposition of the matter, it may takeevidenceor appoint arefereeto take such evidence
asit may direct and report thesameto thecourt with hisfindings o fact and conclusionsd law,
whichshall constitutea part o the proceedings upon whichthe determination of thecourt shall
be made.

. (4) Thecourt may reverseor affirm, wholly or partly, or may modify the decision brought up
or review.

History: En. See. 7, Ch. 136, L. 1929; re-en.Sec. 5305.7, RC.M.1935; amd. Sec. 1, Ch. 13, L. 1975; RCM.
1947, 11-2707(8) thru (11).

Cross-References . )
Application of Montana Rules of Civil Procedure, Rule 81(a), M.R.Civ.P. (see Title 25, ch. 20).

76-2-328. Awarding of costs upon appeal from board decision. Costs shall not be
allowed against the board unlessit shall appear tothecourt that it acted with gross negligence,
in bad faith, or with malicein making the decision appealed from.

History: En. See. 7, Ch. 136, L. 1929; re-en. Sec. 5305.7, RCM. 1935; amd. Sec. 1, Ch. 13, L. 1975, RCM.
1947, 11-2707(12).

Part 4
Application to Governmental Agencies
Group and Foster Homes

76-2-401. Definitions. Asusedin 76-2-402, the following definitions apply:

(1) "Agency" meansa board. bureau, commission, department, anauthority, or other entity
o state or loca government.

(2) "Loca zoning regulations’ means zoning regulations adopted pursuant to Title 76,
chapter 2.

Higtory: En.See. 1, Ch. 397, L. 1981.

76-2-402. Local zoningregulations — application toagencies. Whenever an agency
proposes to use public land contrary to local zoning regulations, a public hearing, as defined
below, shall be held.

(1) Thelocal board o adjustments, as provided in thischapter, shall hold ahearingwithin
30 daysd the date the agency givesnoticeto the board of itsintent to develop land contrary to
local zoning regulations.

ﬁ2) The board shall have no power to deny the proposed use but shall act.only to dlow a
publicforum for comment on the proposed use.

Higtory: En.Sec. 2, Ch. 397, L. 1981.

76-2-403 through 76-2-410 reserved.

76-2-411. Definition of community residential facility. "Conimunity residential
facility” means:

(1) acommunity group home for developmentally, mentally, or severely disabled persons
that does not provide skilled or intermediate nursing care;

(2) ayouth foster home, a kinship foster home, a youth shelter carefacility, a transitional
living program, or youth group home as defined i n 52-2-602;

eégh a halfway house operated in accordance with regulations of the department o public

health and human servicesfor the rehabilitation of acohaolicsor drug dependent persons;

(4) alicensed adult foster family care home; or

(5) anassisted livingfacility licensed under 50-5-227.

Higory: En. Seec. 1, Ch. 350, L. 1973; amd. Sec. 1, Ch. 129, L. 1974; amd. Sec. 6, Ch. 364, L. 1975, RCM.
1947.11-2702.1; MCA 1981, 76-2-313; r edes. 76-2-411 by Code Commissoner, 1983; amd. Sec. 28, Ch. 465, L.

1983;amd.Sec. 1, Ch. 309, L . 1985; amd. Sec. 9, Ch. 514, L . 1987; amd. Sec. 236, Ch. 418, L. 1995; amd. Sec. 545,
Ch. 546, L. 1995; amd. Secs. 1, 2, Ch. 400, L. 2003; amd. Sec. 31, Ch. 504, L. 2003.
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31 PLANNING AND ZONING 76-2-902

76-2-412. Relationship of foster homes, kinship foster homes, youth shelter care
facilities, youth group homes, community residential facilities, and day-care homes
to zoning. (1) A foster home, kinship foster home, youth shelter care facility, or youth group
home operated under the provisionsof 52-2-621 through 52-2-623 or a community residential
facility serving eight or fewer personsisconsidered aresidential use of property for purposesadf
zoning if the home provides care on a 24-hour-a-day basis.

eeﬁ’u Afamily day-care homeor agroup day-care homeregistered by the department of public
health and human services under Title 52, chapter 2, part 7, isconsidered a residential use of
property for purposes o zoning.

(3) Thefacilitieslistedin subsections(1) and (2) area permitteduseinall residential zones,
including but not limited to residential zonesfor single-family dwellings. Any safety or sanitary
regulation o the department o public health and human services or any other agency of the
state or a political subdivision of the state that is not applicable to residential occupanciesin
general may not beapplied toacommunity residential facility serving8or fewer personsor toa
day-care home serving 12 or fewer children.

(4) This section may not be construed to prohibit a city or county from requiring a
conditional use permitinorder to maintain a home pursuant tothe provisionsaof subsection (1) if
the homeislicensed by the department o public health and human services. A city or county
may not requireaconditional use permitinorder to maintain a day-care homeregistered by the
department o public health and human services.

History: En. Sec. 2, Ch. 350, L. 1973; amd. See. 2, Ch. 129, L. 1974; R.C.M. 1947, 11-2702.2; MCA 1981,

76-2-314; r edes. 76-2-412 by Code Commissioner, 1983; amd. See. 29, Ch. 465, L. 1983; amd. Sec. 1, Ch. 181, L.
1987; amd. Sec. 237, Ch. 418, L. 1995; amd. Sec. 646, Ch. 546, L. 1995; amd, Sec. 32. Ch. 504, L. 2003.

Parts 5through 8 resewed

Part 9
Agricultural Activities

76-2-901. Agricultural activities — legislative finding and purpose. (1) The
legislature finds that agricultural lands and the ability and right of farmers and ranchers to
produce a safe, abundant, and secure food and fiber supply have been the basis o economic
growth and development o all sectors of Montana's economy. In order to sustain Montana's
valuable farm economy and land bases associated with it, farmers and ranchers must be
encouraged and have theright to stay in farming.

(2) It is therefore the intent o the legislature to protect agricultural activities from
governmental zoning and nuisance ordinances.

History: En. See. 1, Ch, 309, L. 1995.

Cross-References

Nuisance defined, 27-30-101.

76-2-902. Definitions. Asused in this part, the following definitions apply:

(1) "Agricultural activity" means a condition or activity that provides an annual gross
income of not lessthan $1,500or that occurson land classified asagricultural or forest |land for
taxation purposes. The condition or activity must occur in connection with the commercial
production d farm products and includes but is not limited to:

Eg) produce marketed at roadside stands or farm markets;

) NOISE;

(¢) odors;

(d) dust;

(e) fumes;

(® operation of machinery and irrigation pumps;

(99 movement of water for agricultural activities, including but not limited to use o existing
county road ditches, streams, rivers, canals, and drains, and use of water for agricultural
activities;

(h) ground and aerial application o seed, fertilizers, conditioners, and plant protection
products;

(1) employment and used labor;
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() roadway movement o equipment and livestock;

(k) protection from damage from wildlife;

(1) prevention d trespass;

(m) construction and maintenance d buildings, fences, roads, bridges, ponds, drains,
waterways, and similar features and maintenance of streambanks and watercourses;

(n) conversionfrom oneagricultural activity to another, provided that the conversion does
not adversely impact adjacent property owners;

(o) timber harvesting, thinning, and timber regeneration:

(p) burning and stubble and slash disposal; and

() plant nursery and commercia greenhouse activities.

(2) "Commercial production d farm products" meansthe growing, raising, or marketing of
plants or animals by the owner, owner's agent, or lessee o land that provides an annual gross
income d not less than $1,500 or that occurson land that isclassified as agricultural or forest
land for taxation purposes. The term includes but isnot limited to:

(a8 foragesand sod crops;

(b) dairy anddairy products;

(© poultry and poultry products;

(d) livestock, including breeding, feeding, and grazing of livestock and recreational equine

(& fruits:

() vegetables:

(9 flowers;

(h)  seeds;

(1) grasses;

() trees, including commercial timber:

(k) fresh water fish andfish products;

(D apiaries;

(m) equine and other similar products; or

(n) any other product that incorporates the use o food, feed, fiber, or fur.

History: ~ En. See. 2, Ch. 309, L. 1995,

76-2-903. Loca ordinances. A city, county, taxing district, or other political subdivision
o thisstate may not adopt an ordinance or resolution that prohibits any existing agricultural
activitiesor forcesthe termination of any existing agricultural activities outsidethe boundaries
d anincorporated city or town. Zoning and nuisance ordinances may not prohibit agricultural
activities that were established outside the corporate limits of a municipality and then

incorporated into that munici palitg by aimexation.
History: En. Sec. 3, Ch, 309, L. .

CHAPTER 3
LOCAL REGULATION OF SUBDIVISIONS

Part 1 — General Provisions

76-3-101. Short title.

76-3-102. Statement of purpose.
76-3-103. Definitions.

76:3104. What constitutes subdivision.
76-3-105. Violations.

Part 2 — Miscellaneous Exemptions

76-3-201. Exemption for certain divisions o land — feesfor examination d division.

76-3-202. Exemption for structures on Vi sub lands.

76-3-203. E for tai do:

76-3-204, Exemption for conveyancesof one or more parts of a structure ar improvement.

76-3-205. Exemption for airport land and state-owned lands — exception.

76-3-206. Exemption for conveyances executed prior toJuly 1, 1974.

76-3-207. Divisions of land exempted from review but subject to survey requirements and zoning regulations —
exceptions — feesfor examination of division.

76-3-208. Subdivisions exempted from surveying and filing reguirements hut subject to review provisions.
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76-3-209. Exemption from surveying and platting requirements for lands acquired for state highways.
76-3-210. Subdivisions exempted from requirement of an environmental assessment.

Part 3— Land Transfers

76-3-301. General restriction on transfer of title to subdivided lands.

76-3-302. Restrictions on recordinginstruments relating to land subject to surveying requirements.
76-3-303. Contract for deed permitted if buyer protected.

76-3-304. Effect of recording complying plat.

76-3-305. Vacation of plats — utility easements.

76-3-306. Covenantsrun with theland.

76-3-307. Donations or grants to publicconsidered a grant to donee.

Part 4 — Survey Requirements

76-3-401. Survey requirements for lands other than subdivisions.

76-3-402. Survey and platting requirenientsfor subdivided lands.

76-3-403. Monumentation.

76-3-404. Certificate of survey.

76-3-405. Administration of oaths by registered land surveyor.

76-3-406. Surveys affecting irrigation districts — additional survey requirements.

Part 6 — Local Regulations
76-3-501. Local subdivision regulations.
76-3-502. Repealed.
76-3-503. Hearing on proposed regulations.
76-3-504. Subdivision regulations — contents.
76-3-505. Repedled.
76-3-506. Provisionfor granting variances.
76-3-507. Provision for bonding requirements to ensure construction o publicimprovements.
76-3-508. Repesled.
76-3-509. Local option cluster development regulations and exemptions authorized.
76-3-510. Payment for extension of capital facilities.
76-3-511. Locd regulations no more stringent than state regulationsor guidelines.

Part 6 — Local Review Procedure
76-3-601. Submission of application and preliminary plat forreview — water andsanitation information required.
76-3-602. Fees.
76-3-603. Contents of environmental assessment.
76-3-604. Review of subdivision application — review for required elements and sufficiency of information.
76-3-605. Hearing on subdivision application.
76-3-606. Repealed.
76-3-607. Repealed.
76-3-608. Criteriafor local government review.
76-3-609. Review procedure for minor subdivisions— determination of sufficiency o application — governingbody
to adopt regulations.
76-3-610. Effect of approval of application and preliminary plat.
76-3-611. Review of final plat.
76-3-612. Abstract o title required for review procees.
76-3-613. Index of platsto be kept by county clerk and recorder.
76-3-614. Correction of recorded plat.
76-3-615. Subsequent hearings — consideration of new information — requirements for regulations.
76-3-616. Exemption for certain subdivisions.
76-3-617 through 76-3-619 reserved.
76-3-620. Review requirements — written statement.
76-3-621. Park dedication requirement.
76-3-622. Water and sanitation information to accompany preliminary plat.
76-3-623 and 76-3-624 resewed.
76-3-625. Violations — actions against governing body.

Chapter Cross-References
Municipal subdivisions required to conform to subdivision laws, 7-3-4445.
Duty to notify weed management district when proposed project will disturbland, 7-22-2152.
Conservation easements preventing subdivision of land, 76-6-203.
Water use — ground water, Title 85, ch. 2, part 5.

Part 1
General Provisions

Part Cross-References
Conservation easements preventing subdivision of land, 76-6-203.
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76-3-101. Short title. Thischapter may becited asthe“Montana Subdivision and Platting
Act".
Hstory: En. See.1 Ch.500, L 1973 R.C.M. 1847, 11-3859.

76-3-102. Statement of purpose. Itisthe purposedf thischapter to:
I ((jl) promotethe public health, safety, and general welfare by regulating the subdivision o
andg,

(2) prevent overcrowding o land;

(3) lessen congestion in the streets and highways,

(4) provide for adequate light, air, water supply, sewage disposal, parks and recreation
areas, ingress and egress, and other public requirements:

(5) requirede elopment in harmony with the natural environment;

(6) promote preservation of open space;

(7) promotecluster development approaches that minimize coststo local citizensand that
proinote effectiveand efficient provision o public services;

(8) protect the rights of property owners; and

(9) requireuniform monumentation o land subdivisionsandtransferringinterestsin real
property by reference to a plat or certificate o survey.

Hstory:” En. See.2 Ch.500, L 1973 amd. Sec. 1, Ch. 498, L. 1975, amd. Sec, 1, Ch.552, L. 1977, R.C.M.
1947, 11-3860; amd. Sec. 1, Ch. 272, L. 1993; amd. Sec. 2, Ch. 468, L. 1995; amd. Sec. 2 Ch. 348, L 2001

76-3-103. Definitions. As usedinthischapter, unlessthecontext or subject matter clearly
requires otherwise, thefollowing definitionsapply:

(1) "Certificate o survey" means a drawing o a field survey prepared by a registered
surveyor for the purpose d disclosingfacts pertaining to boundary locations.

(2) "Cluster development™ meansasubdivision with lotsclusteredin agroelgo o fiveor more
lots that is designed to concentrate building sites on smaller lotsin order to reduce capital and
maintenance costs for infrastructure through the use d concentrated public services and
utilities, while allowing other lands to remain undevclopcd.

cgg,) "Dedication” meansthe deliberate appropriation d land by an owner for any general
and publicuse, reserving to thelandowner norightsthat areincompatiblewith the full exercise
and enjoyment o the public use to which the property has been devoted.

(4) "Divison df land" meansthe segregation o one or more parcels of land from a larger
tract heldin single or undivided ownership by transferring or contracting to transfer titletoor
possession o a portion of the tract or properly filing a certificate of survey or subdivision plat
establishing theidentity of the segregated parcel spursuant tothischapter. Theconveyanceof a
tract of record or anentire parcel of land that wascreated by a previous division of landisnot a
division d land.

(5) "Examining land surveyor" means a registered land surveyor appointed by the
governing body to review surveys and plats submitted for filing.

(6) "Final plat" meansthefinal drawing d the subdivision and dedication required by this
chapter to be prepared for filingfor record with thecounty clerk and recorder and containingall
elementsand requirements set forth in thischapter andin regul ationsadopted pursuant tothis
chapter.

(7) "Governing body" meansaboard d county commissioners or thegoverning authority of
a city or town organized pursuant to law.

(8) "Immediate family" means a spouse, children by blood or adoption, and parents.

(9()l "Minor subdivision" means a subdivision that createsfiveor fewer lotsfrom a tract of
recora.

(20) "Planned unit development” meansaland development project consisting o residential
clusters, industrial parks, shopping centers, or office building parks that compose a planned
mixtured land usesbuiltinaprearranged relationship toeach other and havingopen spaceand
community facilities in common ownership or use.

(11) "Plat" meansagrap cal representation o a subdivision showing the division of land
into lots, parcels, blocks, streets, alleys, and other divisions and dedications.
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35 LOCAL REGULATION OF SUBDIVISIONS 76-3-201

(12) "Preliminary plat" meansa neat and scaled drawing o a proposed subdivision showing
thelayout of streets, aleys, lots, blocks, and other el ementsd a subdivision that furnish abasis
for review by a governing body.

(13) "Public utility" has the meaning provided in 69-3-101, except that for the purposes of
thischapter, the term includes county or consolidated city and county water or sewer districtsas
provided for in Title 7, chapter 13, parts 22 and 23.

(14) "Subdivider" means a person who causes land to be subdivided or who proposes a
subdivision of land.

(15) "Subdivision" means a division of land or land so divided that it creates one or more
parcel scontaining lessthan 160 acresthat cannot be described asa one-quarter aliquot part of a
United States government section, exclusive of public roadways, in order that the title to or
possession of the parcels may be sold, rented, leased, or otherwise conveyed and includes any
resubdivisionand furtherincludesacondominiumor area, regardlessof itssize, that providesor
will provide multiple space for recreational camping vehicles or mobile homes.

(16) () "Tract of record"” meansanindividual parcel of land, irrespectived ownership, that
can beidentified by legal description, independent of any other parcel o land, using documents
on filein therecords o the county clerk and recorder's office.

() Each individual tract of record continuesto be an individual parcel of land unless the
owneéi of theparcel hasjoinedit with other contiguous parcel shy filing withthecounty clerk and
recorder:

() aninstrument of conveyanceinwhich theaggregated parcelshavebeen assigned alegal
description that describestheresulting single parcel andin which theowner expressly declares
the owner's intention that the tracts be merged; or

(i) acertificated survey or subdivision plat that shows that the boundaries of theoriginal
parcels have been expunged and depicts the boundaries of the larger aggregate parcel.

(¢) Aninstrument o conveyancedoes not merge parcelsd |and under subsection (16)(b)(1)
unlesstheinstrument states, 'This instrumentisintended tomerge individual parcelsofland to
form theaggregate parcel(s) describedin thisinstrument™ or a similar statement, i n addition to
the legal description o the aggregate parcels, clearly expressing the owner's intent to effect a
merger Of parcels.

Higtory: En.Seec.3 Ch. 500, L 1973; amd. See. 1, Ch. 334, L 1974; amd. See. 2 Ch. 498, L. 1975, RCM.
1947,11-3861(part); amd. Sec. 140, Ch. 370, L 1987; and. Sec.2 (h. 272, L. 1993; amd. Sec. ], Ch. 503, L. 1997,
amd. Sec. 3 Ch. 348, L 2001, amd. Sec. 1, Ch. 298, L 2005.

76-3104. What constitutes subdivision. A subdivision comprises only those parcels
containing lessthan 160 acresthat cannot bedescribed asaone-quarter aliquot part of a United
States government section when the parcels have been segregated from theoriginal tract. The
subdivision plat must show all the parcels whether contiguous or not.

Higtory: En. See.3 Ch. 500, L 1973; amd. Seec. 1, Ch. 334, L 1974; amd. Sec. 2 Ch. 498, L 1976; RCM.
1947, 11-3861(part); and. See.3 Ch. 272, L 1993,

76-3105. Violations. Any person who violatesany provision d thischapter or any local
regul ationsadopted pursuant thereto shall be guilty of a misdemeanor and punishable by afine
d not lessthan $100 or morethan $500 or by imprisonmentin a county jail for not morethan 3
monthsor by both fine and imprisonment. Eachsale, lease, or transfer o each separate parcel of
land in violation of any provisionof this chapter or any local regul ation adopted pursuant thereto
shall be deemed a separate and distinct offense.

Higory: En. Sec.18, Ch. 500, L 1973; amd. Sec. 2 Ch. 553, L. 1977, RCM. 1947, 11-3876.

_ Part 2 _
Miscellaneous Exemptions

Part Cross-References

County taxation, Title 7, ch. 6, part 25.

Property tax levies, Title 15, ch. 10.

Unit Ownership Act, Title 70, ch. 23.

76-3-201. Exemption for certain divisions of land — fees for examination of
division. (1) Unlessthe method dof dispositionisadopted for the purposed evading thischapter,
the requirements o thischapter may not apply to any division d land that:
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iscreated by order of any court of recordinthisstateor by operation o law or that,inthe

absenced agreement betweenthepartiestothesale, couldbecreated by an order of any court in
thisstate B_ursuant to thelaw d eminent domain, Title 70, chapter 30; _

subject to subsection (3), is created to provide security for mortgages, liens, or trust
indentures for the purpose d construction, improvements to the land being divided, or
refinancing purposes,

(¢) creates an interest in oil, gas, minerals, or water that is severed from the surface
ownership d real property;

(d) createscemetery lots;

(e) iscreated by thereservation o alife estate;

(® iscreated by lease or rental for farming and agricultural purposes;

(9) isinalocation over which the state does not have jurisdiction; or

(h) iscreatedfor rights-of-way or utility sites. A subsequent changeintheused theland to
aresidential, commercial, or industrial use issubject to the requirements o thischapter.

2) Beforeacourtd record orders a division of land under subsection (1)(a), the court shall
notify the governing body o the pending division and allow the governing body to present
written comment on the division.

(3) Anexemption under subsection (1)(b) applies:

(@ toadivisond land d any size;

() iftheland thatisdividedisnotconveyedtoany entity other thanthefinancial or lending
institution to which the mortgage, lien, or trust indenture was given or to a purchaser upon
foreclosured the mortgage. lien, or trust indenture. A transfer o thedivided land, by the owner
o theproperty at thetimethat theland wasdivided, toany party other than thoseidentified in
this subsection (3)(b) subjects thedivision d land to the requirementsd thischapter.

o to a parcel that is created to provide security as provided in subsection (1)(b). The
remainder of thetract of land is subject to the provisions of this chapter if applicable.

(4) The governing body may examine a division of land to determine whether or not the
requirements o this chapter apply to the division and may establish reasonable fees, not to
exceed $200, for the examination.

HIStOI’{Z En. Sec. 4, Ch. 500,L.1973; amd. Sec. 2 (h. 334, L.1974; amd. Sec.19, Ch. 213L. 1975; amd. Sec.
2 (h. 652,1.1977:R.C.M. 1947, 11-3862(9); amd. Sec. 2 Ch. 503 L. 1997:and. See. 1,Ch. 340, L. 2001 amd. Sec.
3 (h. 549, L. 2003 amd. Sec. 1, Ch. 563, L. 2008

76-3-202. Exemption for structures on complying subdivided lands. Where
required by this chapter, when the land upon which an improvement is situated has been
subdivided in compliance with thischapter, thesale, rent, lease, or other conveyance of one or
more partsof a building, structure, or other improvement situated on oneor more parcelsa land
isnot adivision o land and is not subject to thetermsad thischapter.

Higtory: En. Sec. 3, Ch. 500, L. 1973; amd. Sec. 1, Ch. 334, L. 1974; and. Sec. 2, Ch. 498,L. 1975 RC M
1947. 11-3861(part); amd. Sec. 10, Ch. 266, L. 1979.

76-3-203. Exemption for certain condominiums. Condominiumsconstructed on land
subdivided in compliance with parts5and 6 o thischapter or onlotswithin incorporated cities
and towns are exempt from the provisionsd this chapter if:

(1) theapproval of theoriginal subdivision of |and expressly contemplated the construction
o thecondominiums and any applicable park dedicationrequirementsin 76-3-621arecomplied
with: or

(2) thecondominium proposal isin conformance with applicable local zoning regulations
when local zoning regulations are in effect.

Higory: En. Sec. 3, Ch. 500, L. 1973; amd. Sec. 1, Ch. 334, L. 1974; amd. Sec. 2 Ch. 498, L. 1975, R.C.M.
1947, 11-3861(part); and. Sec. 1, Ch. 534, L. 2001; amd. Sec. 1, Ch. 229, L. 2007.
Compiler's Comments

2007 Amendment: Chapter 2291n introductory clause after “with” inserted " parts5and 6" and after " chapter"

inserted "'or on |ots within incorporated cities and towns"; and made minor changee in style. Amendment effective
April 17, 2007.

76-3-204. Exemption for conveyances of one or more parts of a structure or
improvement. The sale, rent, lease, or other conveyance of one or more parts o a building,

2007 MCA



37 LOCAL REGULATION OF SUBDIVISIONS 76-3-207

structure, or other improvement, whether existing or proposed,isnot a division of land, asthat
term is defined in this chapter, and is not subjectto the requirements o thischapter.

History: En.See. 4, Ch.500,L.1973; amd. Sec. 2, Ch.334, L. 1974; amd. Sec. 18, Ch. 213, L. 1975; amd. Sec.
2,Ch. 552, (. 1977, R.C.M. 1947, 11-3862(10); amd. See. 1, Ch. 500, L. 1986.

76-3-205. Exemption for airport land and state-owned lands — exception. (1) A
division o land created by lease or rental df contiguousairport-related land owned by a city, a
county, thestate, or a municipal or regional airport authority is not subject tothe requirements
o this chapter if the lease or rental is for onsite weather or air navigation facilities, the
manufacture, maintenance, and storage o aircraft, or air carrier-related activities.

(2 Adivisond state-owned landis not subject to the requirementsd this chapter unless
the division creates a second or subsequent parcel from a single tract for sale, rent, or leasefor
residential purposes after July 1, 1974.

History: En.See. 4, Ch.500,L.1973; amd. Sec.2, Ch. 334, L. 1974; amd. Sec. 19, Ch. 213, L. 1976; amd. Sec.
2,Ch, 552,L.1977; R.C.M. 1947, 11-3862(5); amd. Sec. 1, Ch. 548, L. 1999.

76-3-206. Exemption for conveyancesexecuted prior toJuly 1,1974. Thischapter
shall not beapplicable to deeds, contracts, |eases, or other conveyancesexecuted prior to July 1.
1974.

History: En.See. 12, Ch. 500, L. 1973; amd. Sec. 8, Ch. 334, L. 1974; R.C.M. 1947, 11-3870(part).

76-3-207. Divisions of land exempted from review but subject to survey
requirements and zoning regulations — exceptions — fees for examination of
division. (1) Except asprovidedin subsection (2), unlessthe method o dispositionisadopted for
the purposed evading this chapter, thefollowingdivisionsd |and are not subdivisions under
thischapter but are subject to the surveying requirementsof 76-3-401for divisionsd land not
amounting to subdivisions and are subject to applicable zoning regul ations adopted under Title
76, chapter 2:

(@) divisions made outside o platted subdivisions for the purpose o relocating common
boundary lines between adjoining properties;

ﬁ) divisions made outside of platted subdivisionsfor the purpose of asingle gift or salein

county to each member d the landowner's immediate family;

(¢) divisonsmadeoutsided platted subdivisionsby gift,sale, or agreement to buy and sell
in which the partiesto the transaction enter a covenant running with the land and revocable
only by mutual consent o the governing body and the property owner that the divided land will
be used exclusively for agricultural purposes,

(d) forfiveor fewer lotswithin a platted subdivision, relocation d common boundaries and
the aggregation o lots; and

e divisions madefor the purpose df relocating a common boundary line between a single
lot within a platted subdivision and adjoiningland outside a platted subdivision. A restriction or
requirement on the original platted lot or original unplatted parcel continuesto apply to those
areas.

(2) Notwithstanding the pmvisionsd subsection (1):

(@) within a platted subdivisionfiled with the county clerk and recorder, a division o |ots
that resultsinanincreasein the number o lotsor that redesignsor rearranges six or morelots
must be reviewed and approved by the governing body and an amended plat must be tiled with
the county clerk and recorder;

(b) achangein use d the land exempted under subsection (1)(c) for anything other than
agricultural purposessubjectsthe divisionto the pmvisions d thischapter.

(3) (@) Subject to subsection (3)(b), a divisiond land may not be made under thissection
unlessthe county treasurer has certified that all real property taxesand special assessments
assessed and levied on the land to be divided have been paid.

®) (i) If adivision of land includes centrally assessed property and the property taxes
applicable to the division of land are not specifically identified in the tax assessment, the
department of revenue shall prorate the taxes applicable to the land being divided on a
reasonable basis. The owner d the centrally assessed property shall ensure that the prorated
Irealdp_Jroptz\r(‘;y taxesand special assessmentsare paid on the land being sold beforethe divisionof

andis made.
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(i) The county treasurer may accept the amount o the tax prorated pursuant to this
subsection (3)(b) asa partial payment of thetotal tax that i sdue.

(4) The governing body may examine a division of land to determine whether or not the
requirements o this chapter apply to the division and may establish reasonable fees, not to
exceed $200, for the examination.

History: En.Sec. 4, Ch.500, L. 1973; amd. Sec. 2, Ch. 334, L. 1974; amd. Sec. 19, Ch. 213, L. 1975;amd. Sec.
2,Ch. 552, L. 1977; R.C.M. 1947, 11-3862(6); amd. Sec. 1, Ch. 379, L. 1985; amd. Sec. 1, Ch. 569, L. 1989; amd. Sec.

4,Ch. 272, L. 1993; amd. Sec. 3, Ch. 366, L. 1993; amd. Sec. 3, Ch. 468, L. 1996; amd. See. 2, Ch. 436, L. 2003; amd.
Sec. 2, Ch. 563, L. 2003; amd. Sec. 1, Ch. 252, L. 2005.

76-3-208. Subdivisions exempted from surveying and filing requirements but
subject to review provisions. Subdivisions created by rent or lease are exempt from the

surveying and filing requirements o this chapter but must be submitted for review and

approved by the governing body before portionsthereof may be rented or |eased.
History: En.Sec. 4, Ch,500, L. 1973; amd. Sec. 2, Ch. 334, L. 1974; amd. Sec. 19, Ch. 213, L. 1975; amd. Sec.

2, Ch. 552, L. 1977; R.C.M. 1947, 11-3862(7).

76-3-209. Exemption from surveying and platting requirements for lands
acquired for state highways. Instruments d transfer of land which is acquired for state
highways may refer by parcel and project number to state highway plans which have been
recorded in compliance with 60-2-209 and are exempted from the surveying and platting
requirements d this chapter. If such parcels are not shown on highway plans d record,
instruments o transfer o such parcels shall be accompanied by and refer to appropriate

certificates o survey and plats when presented for recording.
History: En.Sec.4,Ch.500,L.1973; amd. Sec. 2, Ch. 334, L. 1974; amd. Sec. 19, Ch. 213.L. 1975;amd. Seec.

2, Ch. 662, L.1977; RCM. 1947, 11-3862(4).

76-3-210. Subdivisions exempted from requirement of an environmental
assessment. (1)Subdivisions totally within an area that iscovered by all of thefollowingare
considered to beinthepublicinterest and areexempt fromtherequirement o anenvironmental
assessment:

(& agrowth policy adopted pursuant to chapter 1;

(b) zoning regulations pursuant to 76-2-201 or chapter 2, part 3; and

(©) a strategy for development, maintenance, and replacement d public infrastructure
pursuant to 76-1-601.

(2 (@ A planning board established pursuant to chapter 1 may exempt a proposed
subdivision withinitsjurisdictional areafrom the requirement for completion o any portion of
the environmental assessment if:

(i) the subdivision is ﬁroposed in an area for which a growth policy has been adopted
pursuant tochapter 1 and the proposed subdivision will bein compliance with thegrowth palicy;
ar

(i) thesubdivision will contain fewer than 10 parcelsand lessthan 20 acres.

When an exemption is granted under this subsection (2), the planning board shall
prepareand certify a written statement of thereasonsfor granting theexemption. A copy of this
statement must accompany the preliminary plat o the subdivision when it is submitted for
review.

(© If a properly established planning board having jurisdiction does not exist, the
governing body may grant exemptions as specified in this subsection (2).

History: (1)En.Sec. 4, Ch. 500, L. 1973;amd. Sec. 2, Ch. 334, L. 1974; amd. Sec. 19, Ch. 213, L. 1975 amd.
Sec. 2,Ch.’652, L. 1977; Sec. 11-3862, RCM. 1947; (2)En. Sec. 5, Ch, 500, L. 1973; amd. Sec. 3, Ch. 334, L. 1974;
amd. See. 20, Ch. 213, L. 1975; Sec. 11-3863, RCM. 1947; RCM. 1947, 11-3862(8), 11-3863(3.1); amd. Sec, 20,
Ch. 682, L. 1999; amd. See. 10, Ch. 699, L. 2003.

Part 3
Land Transfers

Part Cross-References

County taxation, Title 7, ch. 6, part 25.

Property tax levies, Title 15, ch. 10.

76-3-301. Generalrestrictionontransferof titletosubdivided lands. (1)Except as
providedin 76-3-303, every final subdivision plat must befiled for record with the county clerk
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and recorder beforetitleto the subdivided land can be sold or transferred in any manner. The
clerk and recorder of the county shall refuse to accept any plat for record that failsto havethe
approval d 76-3-611(1) in proper form unlesstheplat islocated in an areaover which thestate
does not have jurisdiction.

(2) Theclerk and recorder shall notify the governing body or its designated agent of any
land division described in 76-3-207(1).

(3) If transfers not in accordance with this chapter are made, the county attorney shall
commenceaction to enjoin further salesor transfersand compel compliance with all provisions
d thischapter. Thecost of the action must beimposed against the party not prevailing.

History: En. See.9, Ch. 500, L. 1973; amd. Seec. 7, Ch. 334, L. 1974; amd. See. 1, Ch. 553, L. 1977; R.C.M.
1947, 11-3867(part); amd. Sec. 1, Ch. 633, L. 1979; amd. Sec. 2, Ch. 340, L. 2001.

76-3-302. Restrictions on recording instruments relating to land subject to
surveying requirements. (1) Except as provided in subsection (2), the county clerk and
recorder d any county may not record any instrument that purports to transfer title to or
possession o a parcel or tract of land that isrequired to be surveyed by thischapter unlessthe
required certificate of survey or subdivision plat has been filed with theclerk and recorder and
theinstrument o transfer describestheparcel or tract by referencetothefiled certificateor plat.

(2) Subsection (1) does not apply when the parcel or tract to be transferred:

(@) isinalocationin which thestate does not have jurisdiction; or

(b) wascreated before July 1, 1973, and theinstrument of transfer for the parcel or tract
includes a reference to a previously recorded instrument of transfer or is accompanied by
documentsthat, if recorded, would otherwise satisfy the requirements of this subsection. The
reference or document must demonstrate that the parcel or tract existed before July 1, 1973.

(3) The reference or documents required in subsection (2) do not constitute a lega
description of the property and may not be substituted for a legal description of the property.

History: ENn. Sec.4,Ch.500,L.1973; amd. Sec. 2, Ch. 334,L.1974; amd. Sec. 19, Ch. 213, L. 1975; amd. Sec.
2, Ch. 552,'L. 1977; R.C.M. 1947, 11-3862(8); amd. Sec. 1, Ch. 268, L. 1987; amd. See. 3, Ch. 340, L. 2001.

76-3-303. Contract for deed permitted if buyer protected. Notwithstanding the
provisions of 76-3-301, after the preliminary plat of a subdivision has been approved or
conditionally approved, the subdivider may enter into contracts to sell lots in the proposed
subdivivionif all of thefollowing conditions are met:

(1) thatunderthetermsd thecontractsthe purchasersd lotsin the proposed subdivision
make any payments to an escrow agent which must be a bank or savings and loan association
chartered to do businessin the state o Montana;

(2) that under thetermsd thecontractsand theescrow agreement the payments made by
purchasersdf lotsinthe proposed subdivision may not bedistributed by the escrow agent to the
subdivider until thefinal plat d thesubdivision isfiled with the county clerk and recorder;

(3) . thatthecontractsand theescrow agreement providethat ifthe final plat of the proposed
subdivisionisnot filed with thecounty clerk and recorder within 2years o thepreliminary plat
approval, the escrow agent shall immediately refund to each purchaser any payments he has
made under the contract;

@) thatthecounty treasurer hascertified that noreal property taxesassessedandlevied on
the land to be divided are delinquent; and

(5) that the contracts contain thefollowing language conspicuously set out therein: “The
real property which is the subject hereof has not been finally platted, and until a final plat
identifying the property hasbeen filed with the county clerk and recorder, titleto the property
cannot betransferred in any manner.".

Historg: En. Sec.9, Ch. 500, L. 1973; amd. See. 7, Ch. 334, L. 1974; amd. Sec. 1, Ch. 553, L. 1977; H.C.M.
1947, 11-3867(4); amd. See, 2, Ch. 379, L. 1985.

76-3-304. Effect of recording complying plat. The recording of any plat made in
compliance with the provisionsd this chapter shall serve to establish theidentity of all lands
shownonand beinga part of such plat. Wherelands areconveyed by referencetoa plat, theplat
itself or any copy o the plat properly certified by the county clerk and recorder as being atrue
copy thereof shall be regarded as incorporated into theinstrument of conveyance and shall be
received in evidencein all courtsof this state.

History: En. See. 12, Ch. 500, L. 1978; amd. Sec. 8, Ch. 334, L. 1974; R.C.M. 1947, 11-3870(3).
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76-3-306. Vacationof plats— utility easements. (1) Any plat prepared and recorded as
providedinthispart may bevacated either in wholeor in part asprovided by 7-5-2501, 7-5-2502,
7-14-2616(1) and (2), 7-14-2617, 7-14-4114(1) and (2), and 7-14-4115. Upon vacation, the
governing body or thedistrict court, asprovidedin 7-5-2502, shall determineto which properties
thetitletothestreetsand aleysd thevacated portions must revert. The governing body or the
district court, as provided in 7-5-2502, shall take into consideration the previous platting; the
manner i n which the right-of-way was originally dedicated, granted, or conveyed; the reasons
stated in the petition requesting the vacation; the parties requesting the vacation; and any
agreements between the adjacent property owners regarding the use o the vacated area. The
titletothe streetsand alleys o the vacated portions may revert to one or more of the owners of
the properties within the platted area adjacent to the vacated portions.

(2) However, whenany poleline, pipeline, or any other publicor privatefacility islocatedin
avacated street or alley at thetimed thereversion of thetitletothe vacated street or alley, the
owner d the publicor private utility facility has an easement over the vacated |and to continue
the operation and maintenance o the public utility facility.

Higtory: En.See. 12, Ch.500, L. 1973; amd. Sec. 8 Ch.334, L. 1974; RCM.1947, 11-8870(1); amd. Sec. 1,
Ch. 100, L. 1995; amd. Sec. 277, Ch. 42, L. 1997.

76-3-306. Covenantsrun withtheland. All covenants shall be considered to run with
theland, whether marked or noted on thesubdivision plat or contained in aseparateinstrument
recorded with the plat.

History: En.See. 11, Ch.500, L 1973, R.C.M.1947, 11-3869.

Cross-References
Covenantsrunningwith land, Title 70, ch. 17, part 2.

76-3-307. Donations or grants to public considered a grant to donee. Every
donation or grant to the publicor to any person, society, or corporation marked or noted on aplat

is to be considered a grant to the donee.
History: En.See. 13, Ch.500, L 1973; RCM. 1947, 11-3871.

Part 4
Survey Requirements
Part Cross-References

Board of Professional Engineersand Professional Land Surveyors— licensing, Title 37, ch. 67.

76-3-401. Survey requirements for lands other than subdivisions. All divisions of
land for saleother than a subdivision after July 1, 1974, into parcel s which cannot be described
as 1/32 or larger aiquot parts o a United States government section or a United States
government lot must be surveyed by or under the supervision of a registered |land surveyor.

Surveysrequired under this section must.comply with the requirementsdof 76-3-406.

Higtory: En.Sec.4, Ch.500, L. 1973; arnd. Sec. 2 Ch. 334, L 1974; amd.Sec. 19, Ch. 213, L. 1975; amd. Sec.
2 Ch.552, L 1977; RC.M. 1947, 11-3862(1); arnd. Sec. 2, Ch. 136, L. 1993.

76-3-402. Survey and platting requirements for subdivided lands. (1) Every
subdivision of land after June 30,1973, must be surveyed and plattedin conformance with this
chapter, includingtherequirementsd 76-3-406, by or under thesupervisionadf aregistered land
surveyor.

(2) Subdivision plats must be prepared and filed in accordance with this chapter and
regulations adopted pursuant to this chapter.

(3) All division of sections into aliquot parts and retracement o lines must conform to
United States bureau of |and management instructions, and all publicland survey corners must
be filed in accordance with Corner Recordation Act of Montana (Title 70, chapter 22, part 1).
Engineering plans, specifications, and reports required i n connection with publicimprovements
and other elements d the subdivision required by thegoverning body must be prepared andfiled
by aregistered engineer or aregistered land surveyor, astheir respective licensing lawsallow, in
accordancewith thischapter and regulations adopted pursuant to this chapter.

History: En.Sec. 4, Ch.600, L 1973; amd.Sec.2, Ch.334, L 1974; amd.Sec. 19, Ch.2183,L.1975; amd.Sec.
2 Ch.552, L 1977, RC.M. 1947, 11-3862(2); amd. Sec. 3 Ch. 136. L. 1993.
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76-3-403. Monumentation. (1) Theboard o professional engineers and professional land
surveyors shall, in conformance with the Montana Administrative Procedure Act., prescribe
uniform standards for monumentation and for the form, accuracy, and descriptive content of
records of survey.

(2) It is the responsibility of the governing body to require the replacement of all
monuments removed in the course of construction.

History: En. Sec.4,Ch.500,L 1973;amd. Sec.2, Ch.334,L 1974; amd. Sec. 19,Ch.213,L 1975;and. Sec.

2,Ch. 552, L 1977; R.C.M. 1947, 11-3862(11), (12); amd. Sec. 6, Ch. 274, L 1981 arad, Sec. 211, Ch. 483, L 2001;
amd. Sec. 6, Ch. 190, L 2003.

Cross-References
Montana Administrative Procedure Act. Title 2, ch. 4.

76-3-404. Certificateof survey. (1) Except as provided in 70-22-105, within 180 daysdf
the completion of a survey, theregistered land surveyor responsible for thesurvey, whether the
surveyor is privately or publicly employed, shall prepare and submit for filing a certificate of
survey in the county in which the survey was madeif the survey:

(@) provides material evidence not appearing on any map filed with the county clerk and
recorder or contained in the records of the United States bureau of 1and management;

(b) revealsa material discrepancy inthe map;

(o) disclosesevidenceto suggest alternate locations of linesor points; or

(d) establishesoneor morelinesnot shownonarecorded map, thepositionsaf whicharenot
ascertainable from an inspection of the map without trigonometric cal culations.

(2) Acertificated survey isnot required for any survey that is made by the United States
bureau d land management, that is preliminary, or that will become part of a subdivision plat
being prepared for recording under the provisionsaf this chapter.

(3) Certificates of survey must be legibly drawn, printed, or reproduced by a process
guaranteeing a permanent record and must conform to monumentation and surveying
requirements promulgated under thischapter.

HLiStory: En. Sec. 14, Ch.500, L 1973; R.C.M. 1947,11-3872;and. Sec., 2,Ch.633,L 1979; amd, Sec. 4, Ch,
549, L. 2003.

76-3-405. Administrationof oathsby registeredland surveyor. (1) Every registered
land surveyor may administer and certify oaths when:

(a) it becomes necessary to take testimony for the identification of old corners or
reestablishment of lost or obliterated corners;

(b) a corner or monument is found in a deteriorating condition and it is desirable that
evidence concerning it be perpetuated,;

(©) theimportance of thesurvey makesit desirable to administer an oath to his assistants
for the faithful performance o their duty.

(2) Arecordd oathsshall be preserved as part of thefield notesof the survey and noted on

the certificate of survey filed under 76-3-404.
History: En. Sec. 17, Ch. 500, L 1973; R.C.M. 1947, 11-3875; amd. See. 11, Ch. 266, L. 1979.

76-3-406, Surveys affecting irrigation districts — additional survey
requirements. (1) (a) A surveyor who completes a survey identified in subsection (2) that
establishes or definesa section line and creates a parcel that crossestheestablished or defined
sectionlinesothat anirrigationdistrict assessment boundary isincluded i n morethan 1.section
shall note onthesurvey the acreage o thefarm unit or created parcel in each section.

(b) Thesurveyor shall notify theappropriateirrigation district o theexistenced thesurvey
and the purposedf the survey.

(2) The requirements d subsection (1) apply only to surveys for which the surveyor
determines that, based on available public records, the survey involvesland:

(@) traversed by a canal or ditch owned by anirrigation district; or

(b) includedinanirrigation district.

(3) For purposesd thissection, "irrigation district” meansadistrict established pursuantto
Title 85, chapter 7.

History: En. See. 1, Ch. 136, L 1993.
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Part 5
Local Regulations

76-3-501. L ocal subdivision regulations. Thegoverning body o every county, city, and
town shall adopt and providefor the enforcement and administration o subdivisionregulations
reasonably providingfor:

(1) theorderly development of their jurisdictional areas;

I (2)edthe coordination o roads within subdivided land with other roads, both existing and
planneaq;

(3 thededicationd land for roadwaysand for public utility easements;

(4) theimprovementd roads;

(5) the provision of adequate open spacesfor travel, light, air, and recreation;

(6) the provisond adequate transportation, water, and drainage;

(7) subjecttothe provisonsd 76-3-511, the regulation d sanitary facilities;

(8) theavoidanceor minimizationd congestion; and

(9) the avoidance d subdivisions that would involve unnecessary environmental
degradation and danger o injury to health, safety, or welfare by reason o natural hazard,
including but not limited to fire and wildland fire, or the lack d water, drainage, access,
transportation, or other public servicesor that would necessitate an excessiveexpenditure o
publicfundsfor the supply d the services.

History: En.Sec. 6, Ch. 500, L. 1973; amd. Sec. 3, Ch. 334, L. 1974; amd. Sec. 20, Ch. 213, L. 1975; R.C.M.
1947, 11-3863(part); amd, Sec. 1, Ch. 378, L. 1985; amd. Sec. 17, Ch. 471, L. 1995; amd. Sec. 2, Ch. 298, L. 2005;
amd, Sec. 2, Ch. 443, L. 2007.

Compiler's Comments
2007 Amendment: Chapter 443 in (9) near middleafter “hazard” inserted " includingbut not limited to fireand
wildland fir€'; and made minor changes in style. Amendment effectiveMay 8, 2007.
Applicability: Section 8,Ch. 443. L 2007, provided that this section applieson or after October 1, 2009.
76-3-502. Repealed. Sec. 4, Ch. 236, L. 1981.

History: En.Sec. 5, Ch. 500, L. 1973; amd. Sec. 3, Ch. 334, L. 1974; amd. Sec. 20, Ch. 213,L. 1976; R.C.M.
1947, 11-3863(part); amd. See. 6, Ch. 274, L. 1981.

76-3-503. Hearing on proposed regulations. Before the governing body adopts
subdivision regulations pursuant to 76-3-501or 76-3-509, i t shall hold a public hcaring on the
regulations and shall give public notice df itsintent to adopt the regulations and d the public
hearing by publication d notice of the timeand place d the hcaringin a newspaper d general
circulationinthecounty not lessthan 150r morethan 30daysprior tothedateof the hearing.

History: En.See, 5,Ch. 600, L. 1973; amd. Sec. 3, Ch. 334, L. 1974; amd. Sec. 20, Ch. 213,L. 1975; R.C.M.
1947, 11-3863(part); amd. Sec. 4, Ch. 348, L. 2001.

76-3-504. Subdivisionregulations— contents. (1) The subdivision regulations adopted
under thischapter must, at a minimum:

ﬁa) list the materials that must beincluded in a subdivision application in order for the
application to be determined to contain the required elements for the purposes d the review
required in 76-3-604(1);

(b) except as provided in 76-3-210, 76-3-509, or 76-3-609, require the subdivider to submit
to the governing body an environmental assessment as prescribed in 76-3-603;

(© establish procedures consistent with this chapter for the submission and review of
subdivision applicationsand amended applications;

‘ a(lld) | prescribe theform and contentsd preliminary plats and the documentsto accompany
inal plats;

(e providefor theidentification of areasthat, becaused natural or human-caused hazards,
are unsuitablefor subdivisiondevel opment. Theregul ations must prohibit subdivisionsin these
areas unlessthe hazardscan beeliminated or overcome by approved construction techniquesor
other mitigation measures authorized under 76-3-608(4) and (5). Approved construction
techniques or other mitigation measures may not include building regulations as defined in
50-60-101 other than those identified by the department o labor and industry as provided in
50-60-901
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() prohibitsubdivisionsfor building purposesi nareaslocated within thefloodway of a flood
of 100-year frequency, asdefined by Title 76, chapter 5, or determinedto be subject tofloodingby
the governing body;

(g) prescribe standardsfor:

(i) thedesignand arrangement o lots, streets, and roads:

(i1) grading and drainage;

(iii) subject tothe provisionsd 76-3-511, water supply and sewage and solid waste disposal
that meet the:

(A) regulations adopted by the department of environmental quality under 76-4-104 for
subdivisions that will create one or more parcels containing less than 20 acres; and

(B) standards provided in 76-3-604 and 76-3-622 for subdivisionsthat will create one or
more parcels containing 20 acres or more and lessthan 160 acres; and

(iv) thelocation andinstallation of public utilities:

(h) provide proceduresfor the administration o the park and open-space requirements of
this chapter;

@ providefor the review of subdivision applications by affected public utilities and those
agencies of local, state, and federal government identified during the preapplication
consultation conducted pursuant to subsection (1)(q) or those havinga substantial interestina
proposed subdivision. A public utility or agency review may not delay the governing body's
action on the application beyond the time limits specifiedin thischapter, and thefailure of any
agency tocompleteareview o an applicationmay not bea basisfor rejection of theapplication by
the governing body.

() whenasubdivision creates parcelswith lot sizesaveraging lessthan 5 acres, requirethe
subdivider to:

(i) reserve all or a portion of theapprOﬁriati on water rightsowned by theowner o theland
to besubdividedand transfer thewater rightstoasingleentity for use by landownerswithin the
subdivision who have a legal right to the water and reserve and sever any remaining surface
water rightsfrom the land;

(i) ifthelandtobesubdividedissubject toacontract or interestina publicor privateentity
formed to providethe used awater right on thesubdivision lots, establish a landowner's water
useagreement administeredthrough asingleentity that specifiesadministration andtherights
and responsibilities of landowners within the subdivision who have a legal right and accessto
the water; or

(iii) reserve and sever all surface water rightsfrom the land;

(k) (i) except as provided in subsection (1)(k)(ii), require the subdivider to establish ditch
casementsin the subdivision that:

(A) areinlocations d appropriate topographiccharacteristicsand sufficient width to allow
the physical placement and unobstructed maintenance o open ditchesor belowground pipelines
for thedelivery o water forirrigationto personsandlandslegally entitledto thewater under an
appropriated water right or permit of an irrigation district or other private or public entity
formed to provide for the use df the water right on the subdivision lots;

(B) areasufficient distancefrom thecenterline of theditch toallowfor construction, repair,
mai ntenance, and inspection o the ditch; and

(©) prohibit the placement of structures or the planting of vegetation other than grass
within the ditch easement without the written permission of the ditch owner.

(i) Establishment of easements pursuant to this subsection (1)(k) is not required if:

(A) theaveragelot sizeis 1 acre or less and the subdivider provides for disclosure, in a
manner acceptable to the governing body, that adequately notifies potential buyers of lotsthat
areclassified asirrigated land and may continuetobeassessed forirrigation water delivery even
though the water may not be deliverable; or

(B) the water rights are removed or the process has been initiated to remove the water
rightsfrom the subdivided | and through an appropriatelegal or administrative process and if
theremoval or intended removal i sdenoted onthe preliminary plat. If removal of water rightsis
not complete upon filing of thefinal plat, the subdivider shall provide written naotification to
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prospective buyersd theintent toremovethewater right and shall document that i ntent, when
applicable, in agreements and legal documentsfor related sales transactions.

() requirethesubdivider, unlessotherwise provided for under separate written agreement
or filed easement, tofile and record ditch easements for unobstructed use and maintenance of
existing water delivery ditches, pipelines, and facilitiesin thesubdivision that arc necessary to
convey water through the subdivision tolandsadjacent to or beyond thesubdivision boundaries
in quantities and in a manner that are consistent with historic and legal rights;

(m) requirethesubdivider todescribe, dimension, and show public utility easementsinthe
subdivision onthefinal platintheir true and correct location. The public utility easements must
be of sufficient width to allow the physical placement and unobstructed maintenance of public
utility facilities for the provisiond public utility serviceswithin the subdivision.

ﬂr_l) establish whether the governing body, i tsauthorized agent or agency, or both will hold
public hearings;

(0) establish procedures describing how the governing body or its agent or agency will
address information presented at the hearing or hearings held pursuant to 76-3-605 and
76-3-615;

(p?] establish criteriathat the governing body or reviewing authority will use to determine
whether a proposed method of disposition usingtheexemptionsprovided in 76-3-201 or 76-3-207
isan attempt to evade the requirements of this chapter. The regulations must provide for an
appeal's process to the governing body if the reviewing authority is not the governing body.

(q) establish a preapplication processthat:

(). requiresa subdivider to meet with the agent or agency, other than the governing body,
that is designated by the governing body to review subdivision applications prior to the
subdivider submitting the application;

(i) requires, for informational purposes only, identification o the state laws, loca
regulations, and growth policy provisions, if agrowth policy has been adopted, that may apply to
the subdivision review process,

(iii) requires a list to be made available to the subdivider o the public utilities, those
agenciesof local, state, and federal government, and any other entities that may becontacted for
comment on the subdivision application and the timeframesthat the public utilities, agencies,
and other entities are given to respond. If, during the review o the application, the agent or
agency designated by the governing body contacts a public utility, agency, or other entity that
washotincludedonthelist originally madeavailabletothesubdivider, theagent or agency shall
notify the subdivider o the contact and the timeframe for response.

(iv) requires that a preapplication meeting take place no more than 30 days from the date
that the agent or agency receives a written request for a preapplication meeting from the
subdivider; and

(v) establishesatimelimit after a preapplication meeting by which an application must be
submitted as providedin 76-3-604.

(2) Inorder to accomplish the purposes described in 76-3-501, thesubdivision regulations
adopted under 76-3-509 and this section may include provisions that are consistent with this
section that promotecluster development.

(3 The governi ng body may establish deadlinesfor submittal o subdivisionapplications.

History: En.Sec.5, Ch.500,L.1973; amd. Sec. 3, Ch. 334, L. 1974; amd, Sec. 20, Ch. 213, L. 1975: R.C.M.
1947,11-3863(2), (3);amd. See, 1, Ch. 236, L. 1981;amd. Sec. 17,Ch. 274, L. 1981; amd. Sec. 238, Ch. 418,L . 1995;
amd. Sec. 18, Ch. 471, L. 1995; amd. Sec. 1, Ch. 201, L. 1999; amd. Sec. 21, Ch. 582, L. 1999; amd. Sec. 5, Ch. 348,
L. 2001; amd. Sec. 3, Ch. 627, L. 2001; amd, Sec. 1, Ch. 564, L. 2001; amd. Sec. 11, Ch. 599, L. 2003; amd. Sec. 3,
Ch. 298, L. 2005; amd. Sec. 1, Ch. 302, L. 2005; amd. Seec. 1, Ch. 317, L. 2007; amd. Sec. 3, Ch. 443, L. 2007.
Compiler's Comments

2007 Amendments — Composite Section: Chapter 317 in (1X@() at beginningsubstituted " requires' for "allows' .
Amendment effective April 27,2007.

Chapter 443 in (1)(e) at end of second sentence after "techniques' inserted "or other mitigation measures
authorized under 76-3-608(4) and (5)” and inserted third sentence providingthat approved construction techniques
o other mitigation measures may not include building regulations as defined in 50-60-101 other than those
identified by the department of labor and industry as provided in 50-60-901; and made minor changesin style.

Amendment effectiveMay 8,2007.
Applicability: Section 8, Ch. 443, L. 2007, provided that this section applies on or after October 1.2009.

76-3-605. Repealed. Sec. 16, Ch. 298, L. 2005.
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History: En. Sec.5 Ch.500, L 1973; amd.Sec. 3 Ch. 334, L 1974; amd. Sec. 20, Ch. 213, L. 1975; RCM.
1947, 11-3863(5); amd. Sec. 1 Ch. 579, L 1985 amd, Sec. 1 Ch. 256, L 1987; amd. Sec. 239, Ch. 418, L. 1995,
amd. Sec. 22, Ch. 582, L 1009; amd. Sec. 12, Ch. 599, L 2003,

76-3-506. Provisionfor grantingvariances. Subdivisionregulations may authorizethe
governing body to grant variances from the regulations when strict compliance will result in
undue hardship and when it is not essential to the public welfare. Any variance granted
purslua_nt to thissection must be based on specificvariancecriteriacontained in the subdivision
regulations.
egHistory: En. Sec. 8, Ch. 500, L 1973, amd. Sec, 3 Ch. 334, L 1974; amd. Sec. 20, Ch. 213, L. 1975; R.C.M.
1947, 11-3863(6).

76-3-507. Provision for bonding requirementsto ensure construction of public
improvements. (1) Except as provided in subsection (2), the governing body shall requirethe
subdivider to complete required improvements within the subdivision prior to the approval o
the final plat.

(2 (@ Inlieud thecompletiond theconstruction d any publicimprovements prior to the
approval d afinal plat, the governingbody shall at the subdivider's option alow the subdivider
to provideor cause to be provided a bond or other reasonable security, in an amount and with
surety and conditions satisfactory to the governing body, providing for and securing the
construction and installation o the improvements within a period specified by the governing
body and expressed in the bonds or other security. The governing body shall reduce bond
requirementscommensurate with the completion of improvements.

b Inlieud requiring a bond or other meansdf security for the construction or installation
o all the required public improvements under subsection (2)(a), the governing body may
approve an incremental payment or guarantee plan. The improvementsin a prior increment
must be completed or the payment or guaranteed payment for the costs of the improvements
incurred in a prior increment must be satisfied before development of future increments.

(3) Approval by the governing body of a final plat prior to the completion of required
improvements and without the provisiond the security required under subsection (2) isnot an

actd a Ieglslatlve body for the purposes of 2-9-111.

Higtory: En. See.5 Ch.500, L 1973; amd. Sec. 3, Ch. 334, L 1974; amd. Sec. 20, Ch. 213, L. 1975; R.C.M.
1947, 11-3863(7), amd. Sec. 4, ch. 468, L 1995, amd. Sec. 3 ch. 503, L 1997.
Cross-References

Suretyship, Title 28, ch. 11, part 4

76-3-508. Repealed. Sec. 4, Ch. 236, L. 1981.
History: En.Sec.5 Ch.500, L 1973; amd. Sec. 3, Ch. 334, L 1974; amd. Sec. 20, Ch. 213, L 1975 R.C.M.

1947, 11-3863(8).

76-3-509. Local option cluster development regulations and exemptions
authorized. (1) If thegoverningbody hasadopted a growth policy that meetsthe requirements
o 76-1-601, the governing body may adopt regulations to promote cluster development and
preserve open space under this section.

(2) Regulations adopted under thissection must:

(a) establish a maximum size for each parcel in a cluster development:

(b) subject to subsection (3)(d), establish a maximum number of parcels in a cluster
development; and

(o establish requirements, including a minimum size for the area to be preserved, for
preservation of open spaceasaconditiond approval o acluster development subdivision under
regulations adopted pursuant to this section. The regulations must require that open space be
preservedthrough an irrevocableconservation easement, granted in perpetuity, asprovidedfor
in Title 76, chapter 6, prohibiting further division dof the parcel.

(3) Regulationsadopted under this section may:

(a) establish a shorter timeframefor review of proposed cluster developments;

(b) establish procedures and requirements that provide an incentive for cluster
development subdivisions that are consistent with the provisionsadf this chapter;

(o authorizethereview of adivisiond land that involvesmore than one existing parcel as
one subdivision proposal for the purposesd creating a cluster devel opment;
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(d) authorizethecreation d oneclustered parcel foreach existing parcel thatisreviewed as
provided i n subsection (3)(c); and

(e) establish exemptions from the following:

Ei) the requirements of an environmental assessment pursuant to 76-3-603;

il) review of the criteriain 76-3-608(3)(a); and

(i) park dedication requirements pursuant to 76-3-621.

(4) Except as provided in this section, the provisions d this chapter apply to cluster
development subdivisions.

History: EN. See. 6, Ch. 348, L. 2001

76-3-810. Paymentforextension of capital facilities. Aloca government may require
asubdivider to pay or guarantee payment for part or all d the costsof extending capital facilities
related to public health and safety, including but not limited to public roads, sewer lines, water
supply lines, and storm drainsto a subdivision. The costs must reasonably reflect the expected
impacts directly attributable to the subdivision. A local government may not require a
subdivider to pay or guarantee payment for part or all d the costs o constructing or extending
capital facilitiesrelated to education.

History: En. Seec.8 (h. 468, L. 1996.

76-3-511. Local regulations no more stringent than state regulations or
guidelines. (1) Except asprovidedin subsections(2) through (4) or unlessrequired by statelaw,
a governing body may not adopt a regulation under 76-3-501 or 76-3-504(1)(f)(iii) that is more
stringent than the comparable state regulations or guidelines that address the same
circumstances. The governing body may incorporate by reference comparabl e state regulations
or guidelines.

(2) Thegoverning body may adopt a regul ation toimplement 76-3-501 or 76-3-504(1)(f)(iii)
thatismorestringentthancomparabl estateregulations or guidelinesonly if thegoverningbody
makesawrittenfinding, after a publichearingand publiccomment and based onevidenceinthe
record, that:

nd(a) the proposed local standard or requirement protects public health or the environment;
a

(b) thelocal standard or rec?ui rement to beimposed call mitigate harm tothe public health
or environment and i sachievable under current technology.

(3) The written finding must reference information and peer-reviewed scientific studies
contained in the record that forms the basisfor the governing body's conclusion. The written
finding must also include information from the hearing record regarding the costs to the
regulated community that are directly attributable to the proposed local standard or
requirement.

(4) (a) A person affected by a reﬂul ation of the governing body adopted after January 1,
1990, and before April 14,1995, that that person believestobe morestringent than comparable
state regulations or guidelines may petition the governing body to review the regulation. If the
governing body determines that the regulation is more stringent than comparable state
regulationsor guidelines, the governing body shall comply with this section by either revising
theregulation toconformtothestateregulations or guidelines or by making thewritten finding.
asprovided under subsection (2), within areasonable period of time, not to exceed 12 months
after receiving the petition. A petition under this section does not relieve the petitioner o the
duty to comply with the challenged regulation. The governing body may chargea petition filing
feein an amount not to exceed $250.

() A personmay also petitionthegoverning bodyfora regulation review under subsection
(4)(a) if the governing body adopts a regulation after January 1, 1990, in an area in which no
state regulations or guidelines existed and the state government subsequently establishes
comparable regulations or guidelines that are less stringent than the previously adopted

governing body regulation.
History: En. See.5 Ch. 471, L. 1996, amd. Sec. 278, Ch. 42 L. 1997; and. Sec. 2, Ch. 302, L. 2005.
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Part 6
Local Review Procedure

76-3-601. Submission of applicationand preliminary plat forreview — waterand
sanitation information required. (1) Subject to the submittal deadlines established as
provided in 76-3-504(3), the subdivider shall present to the governing body or to the agent or
agency designated by thegoverning body thesubdivision application, includingthe preliminary
plat of the proposed subdivision, for local review. The preliminary plat must show all pertinent
features d the proposed subdivision and all proposedimprovementsand must be accompanied
by the preliminary water and sanitation information required under 76-3-622.

(2 (& Whentheproposedsubdivision lieswithintheboundariesdf anincorporated city or
town, the application and preliminary plat must be submitted to and approved by thecity or
town governing body.

(b) When the proposed subdivision is situated entirely in an unincorporated area, the
application and preliminary plat must be submitted to and approved by the governing body of
thecounty. However, if the proposed subdivision lieswithin 1. miledf a thud-class city or town,
within 2 milesd a second-class city, or within 3milesd afirst-class city, the county governing
body shall submit theapplication and preliminary plat to thecity or town governing body or its
designated agent for review and comment. If the proposed subdivision issituated withina rural
school district, asdescribed in 20-9-615, the county governing body shall provide a summary of
theinformation contained in the application and preliminary plat to school district trustees.

(©) If the proposed subdivision lies partly within an incorporated city or town, the
applicationand preliminary plat must besubmitted toand approved by both thecity ortownand
the county governing bodies.

(d) When a proposed subdivision is also proposed to be annexed to a municipality, the
governing body of the municipality shall coordinate the subdivision rcvicw and annexation
procedures to minimize duplication o hearings, reports, and other requirements whenever
possible.

(3) Theprovisionsdf 76-3-604, 76-3-605, 76-3-608 through 76-3-610, and thi ssection do not
limit the authority o certain municipalities to regulate subdivisions beyond their corporate
limits pursuant to 7-3-4444.

History: En. Sec.8, Ch.500,L.1973; umd.Sec. 6, Ch. 334, L. 1974;amd. See. 3, Ch. 498, L. 1975; amd. Sec.
1, Ch. 555, L. 1977; R.C.M. 1947, 11-3866(part); and. See. 1, Ch. 89, L. 1981; amd. Seec. 4, Ch. 506, L. 1995; amd.
Sec, 23, Ch. 582, L. 1999; amd. Sec. 67, Ch. 7, L. 2001; amd. Sec. 4, Ch. 298, L. 2005; amd. Sec. 3, Ch. 302, L. 2005.

76-3-602. Fees. The governing body may establish reasonable fees to be paid by the
subdivider to defray the expensedof reviewing subdivision applications.

History: En. See. 10, Ch. 500, L. 1973; R.C.M. 1947, 11-3868; amd. Sec. 5, Ch. 298, L. 2006.

76-3-603. Contentsof environmental assessment. When required, the environmental
assessment must accompany the subdivision application and must include:

(1) foramajor subdivision:

(a) a description of every body or stream o surface water that may bc affected by the
proposed subdivision, together with avail able ground water information, and adescription of the
topography, vegetation, and wildlife use within the area of the proposed subdivision;

(b) asummary o the probable impacts of the proposed subdivision based on thecriteria
described i n 76-3-608; and

(&) acommunity impact report containing a statement o anticipated needsdf the proposed
subdivision for local services, including education and busing; roads and maintenance; water,
sewage, and solid waste facilities; and fire and police protection; and

(d) additional relevant and reasonable information related to the applicable regulatory
criteria adopted under 76-3-501 as may be required by the governing body;

(2) except as provided in 76-3-609, for a minor subdivision, a summary o the probable
impacts o the proposed subdivision based on thecriteria described in 76-3-608.

History: En. Sec.5, Ch. 600, L. 1973; amd. Sec. 3, Ch. 334, L. 1974; amd. Sec. 20, Ch. 213, L. 1975; R.C.M.
1947, 11-3863(4); amd. Sec. 2, Ch. 236, L. 1981; amd. Sec. 5, Ch. 468, L. 1996; umd. Sec. 6, Ch. 298, L., 2005.

76-3-604. Review of subdivisionapplication —review for required elementsand
sufficiency of information. (1) (a) Within 5 working days o receipt of a subdivision
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application submittedin accordancewith any deadlinesestablished pursuant to 76-3-504(3) and
receipt d the review fee submitted as providedin 76-3-602, the reviewing agent or agency shall
determine whether the application contains all d the listed inaterials as required by
76-3-504(1)(a) and shall notify the subdivider or, with the subdivider's written permission, the
subdivider's agent d the reviewing agent's or agency’s determination.

ﬁb) If the reviewing agent or agency determines that elements are missin_g?_ from the
application, the reviewing agent or agency shall identify those elements in the notification.

(2) (& Within15working daysafter thereviewin ??ent or agency notifiesthe subdivider
or thesubdivider's agent that theapplication containsall d therequired elements asprovidedin
subsection (1), the reviewing agent or agency shall determine whether the application and
required elements contain detailed, supporting information that is sufficient to alow for the
review o the proposed subdivision under the provisionsd thischapter and thelocal regulations
adoptedpursuant tothischapter and shall notify thesubdivider or, withthesubdivider'swritten
permission, the subdivider's agent d the reviewing agent's or agency's determination.

f(b) If the reviewing agent or agency determinesthat information in the application is not
sufficient to allow for review d the proposed subdivision, the reviewing agent or agency shall
identify the insufficient information inits notification.

(© A determination that an application contains sufficient information for review as
provided in thissubsection (2) does not ensure that the proposed subdivision will beapproved or
conditionally approved by the governing body and does not limit the ability of the reviewing
agent or agency or the governing body to request additional information during the review
process.

ﬁS) The time limits provided in subsections (1) and (2) apply to each submittal o the
application until:

a determination is made that the application contains the required elements and
sufficient information; and

() thesubdivider or the subdivider's agent is notified.

(4) Afterthereviewingagent or agency hasnotifiedthesubdivider or thesubdivider'sagent
that an application contai ns sufficient information asprovided in subsection (2), the governing
body shall approve, conditionally approve, or deny the proposed subdivision within 60 working
days, based on its determination of whether the application conformsto the provisions of this
chapter and tothe loca regulationsadopted pursuant to thischapter, unless:

() thesubdivider and thereviewing agent or agency agree to an extension or suspension of
the review period, not to exceed 1year: or

a subsequent public hearingis scheduled and held as provided in 76-3-615.

If thegoverning body deniesor conditionally approvesthe proposed subdivision, it shall
send thesubdivider aletter, with theappropriatesignature, that complieswiththe provisions o
1636213.

(6) . (@ Thegoverning body shall collect publiccomment submitted at a hearing or hearings
regarding the information presented pursuant to 76-3-622 and shall make any comments
submitted or a summary of thecomments submitted available to thesubdivider within 30 days
after conditional approval or approval d thesubdivision application and preliminary plat.

() The subdivider shall, as part of the subdivider's application for sanitation approval,
forward the commentsor the summary provided by the governing body to the:

(i) revicwing authority provided forin Title 76, chapter 4, for subdivisionsthat will create
one or more parcels containing less than 20 acres; and

(i) local health department or board o health for proposed subdivisionsthat will create one
or more parcels containing 20 acresor more and lessthan 160 acres.

(7) (@) Foraproposed subdivision that will create oneor more parcels containinglessthan
20 acres, the governing body may require approval by thedepartment d environmental quality
asa condition o approval of thefinal plat.

(b) For a proposed subdivision that will create one or more parcels containing 20 acres or
more, the governing body may condition approval of the final plat upon the subdivider
demonstrating, pursuant to 76-3-622, that thereis an adequate water source and at least one
areafor a septic system and a replacement drainfield for each lot.
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8) (a) Review and approval, conditional approval, or denial df a proposed subdivision
under this chapter may occur only under those regulationsin effect at the time a subdivision
application isdetermined to contain sufficient information for review as provided in subsection
@).

(b) If regulationschangeduring the review periods provided in subsections (1) and (2), the
determination d whether the application contains the required elements and sufficient
information must be based on the new regulations.

History: En.Sec.8,Ch.500,L.1973;amd.Sec. 6, Ch. 334,L.1974;amd. See. 3, Ch. 498, L. 1976; amd. Sec.
1,Ch. 555,1.1977; R.C.M. 1947, 11-3866(part); amd. Sec. 1, Ch. 236, L. 1999; amd, Sec.24, Ch. 582, L .1999; amd.
Sec. 4, Ch. 527, L. 2001; amd. Sec. 7, Ch. 298. L. 2005: amd. Sec. 5, Ch. 302, L. 2005.

76-3-605. Hearingon subdivision application. (1) Except as providedin 76-3-609and
76-3-616and subject to theregul ationsadopted pursuant to76-3-504(1)(o) and 76-3-615, at | east
one public hearing on the subdivision application must be held by the governing body, its
authorized agent or agency, or both and the governing body, its authorized agent or agency, or
both shall consider al relevant evidence relating to the public health, safety, and welfare,
including the environmental assessment if required, to determine whether the subdivision
application should be approved, conditionally approved, or denied by the governing body.

(2) When a proposed subdivision is also proposed to be annexed to a municipality, the
governing body of the municipality shall hold joint hearingson the subdivision application and
annexation whenever possible.

(3 Noticed the hearing must begiven by publicationinanewspaper d general circulation
inthecounty not lessthan 15daysprior tothedated the hearing. Thesubdivider, each property
owner of record whose property isimmediately adjoining the land included in the preliminary
plat, and each purchaser under contract for deed d property immediately adjoining the land
includedin the preliminary plat must also be notified d the hearing by registered or certified
mail not lessthan 15 days prior to the date d the hearing.

(49 When a hearing is held by an agent or agency designated by the governing body, the
agent or agency shall act in an advisory capacity and recommend to the governing body the
approval, conditional approval, or denial d the proposed subdivision. This recommendation
must be submitted to the governing body in writing not later than 10 working days after the
public hearing.

History: En.See.8, Ch.500,L.1973;amd.See. 6, Ch. 334, L. 1974;amd. See. 3, Ch. 498, L. 1975;amd. Sec.

1,Ch.555,L.1977; R.C.M. 1947, 11-3866(part); amd. Sec. 2,Ch. 89, L. 1981; amd. Sec. 21, Ch. 526, L. 1983; amd.
Sec. 25, Ch. 582, L. 1999; amd. Sec. 8, Ch. 298, L. 2006; amd. Sec. 5. Ch. 455, L. 2007.

Compiler's Comments

2007 Amendment: Chapter 455 in (1) near beginning after “76-3-609” inserted “and 76-3-616". Amendment
effective May 8,2007.

76-3-606. Repealed. Sec. 11, Ch. 468, L. 1995.
History: En.Seec.6, Ch.500,L.1973: amd. Sec.4,Ch.334,L.1974; R.C.M. 1947, 11-3864(1), (2); amd. Sec. 1,

Ch. 703, L. 1979.

76-3-607. Repealed. Sec. 11, Ch. 468, L. 1995.
History: En. Sec. 6, Ch. 500, L. 1973; amd. Sec. 4, Ch. 334, L. 1974; RCM. 1947, 11-3864(3) thru (7).

76-3-608. Criteriafor local government review. (1) The basisfor the governing body's
decision to approve, conditionally approve, or deny a proposed subdivision is whether the
subdivisionapplication, preliminary plat, applicableenvironmental assessment, publichearing,
planning board recommendations, or additional informationdemonstrates that devel opmentof
the proposed subdivision meets the requirements o this chapter. A governing body may not
deny approval d a proposed subdivisionbased solely on thesubdivision'simpactson educational
services.

(2) The governing body shall issue written findings o fact that weigh the criteria in
subsection(3), as applicable.

(3 A subdivision proposal must undergo review for the following primary criteria:

(8 except when the governing body has established an exemption pursuant to subsection
(6) of thissection or except asprovidedin 76-3-509, 76-3-609(2) or (4). or 76-3-616, theimpact on
agriculture, agricultural water user facilities, loca services, the natural environment, wildlife
and wildlife habitat, and public health and safety;
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(b) compliance with:

(i) thesurvey requirements provided for in part 4 o thischapter;

(i) thelocal subdivision regulations provided for in part 5 of this chapter; and
(iii) thelocal subdivision review procedure provided for in this part;

(c) theprovisiondf easementsfor thelocationandinstallation of any planned utilities; and

c§d) the provisiond legal and physical accesstoeach Iparcel withintheproposed subdivision
and the required notation of that accesson the applicable plat and any instrument of transfer
concerning the parcel.

(4) Thegoverning body may require the subdivider to design the proposed subdivision to
reasonably minimize potentially significant adverse impacts identified through the review
required under subsection (3). The governing body shall issue written findings to justify the
reasonable mitigation required under this subsection (4).

(5 (& In reviewing a proposed subdivision under subsection ﬁS) and when requiring
mitigation under subsection (4), a governing body may not unreasonably restrict a landowner's
ability todevelopland, but it isrecognized that in someinstancesthe unmitigated impacts of a
proposed development may be unacceptable and will preclude approval o the subdivision.

® When recwi ring mitigation under subsection (4), agoverning body shall consult withthe
subdivider and shall give due weight and consideration to the expressed preference of the
subdivider.

(6) The governing body may exempt proposed subdivisions that are entirely within the
boundaries o designated geographic areasfrom the review criteriain subsection (3)(a) if all of
the following requirements have been met:

(8 thegoverning body has adopted a growth policy pursuant to chapter 1 that:

Ei) addresses thecriteria in subsection (3)(a);

il) evaluates theimpact of development on thecriteria in subsection (3)(a);

(iii) describes zoning regulations that will be implemented to address the criteria in
subsection (3)(a); and

(iv) identifiesone or more geographic areas where the governing body intends to authorize
an exemption from review of thecriteriain subsection (3)(a); and
H () the governing body hasadopted zoning regulations pursuant to chapter 2, part 2 or 3,
that:

Ei) apply to the entire area subject totheexemdption_; and _

il) addressthecriteriain subsection (3)(a), as described in the growth policy.

7) A governing body may conditionally approveor deny a pro7posed subdivision asaresult
d the water and sanitation information provided pursuant to 76-3-622 or public comment
received pursuant to 76-3-604 on the information provided pursuant to 76-3-622 only if the
conditional approval or denial isbased on existing subdivision, zoning, or other regulationsthat.
the governing body hasthe authority to enforce.

HiStor{-: En. Sec. 8, Ch. 500, L. 1973; amd. Sec. 6, Ch. 334, L 1974; amd. Sec. 3, Ch.498,L 1975; amd. Sec.
1,Ch.655,L. 1977, R.C.M. 1947, 11-3866(4); amd.Sec. 5 Ch. 272, L.1993;amd.Sec. 6, Ch. 468, 1995; amd. Sec.
26,Ch.582,L. 1999; amd. Sec. 7, Ch. 348, L 2001; amd. Sec. 10, Ch. 298, L. 2006; amd. Sec. 6, Ch. 302, L. 2006;
and. Sec.6, Ch.455.L. 2007.

Compiler's Comments

2007 Amendment: Chapter 455 in (3)(a) near middleafter “76-3-609(2) or (4)" inserted “or 76-3-616™; and made
minor changes in style. Amendment effective May 8, 2007.

76-3-609. Review procedure for minor subdivisions — determination of
sufficiency of application — governing body to adopt regulations. (1) Minor
subdivisions must be reviewed as provided in this section and subject to the applicable local
regulations adopted pursuant to 76-3-504.

(2) . If thetract o record proposed to be subdivided hasnot been subdivided or created by a
subdivision under thischapter or has not resulted from atract o record that hashad morethan
five parcelscreated fromthat tract o record under 76-3-201or 76-3-207sinceJuly 1, 1973, then
the proposed subdivision isafirst minor subdivision from a tract o record and, when legal and
physical accessto all lotsis provided, must be reviewed asfollows:

(8 Exceptas ﬁroyi ded i n subsection (2)(b), the governing bocg/ shall approve, conditionally
approve, or deny thefirst minor subdivision from atract of record within 35 working daysof a
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determination by the reviewingagent or agency that theapplicationcontains required elements
and sufficientinformationfor review. Thedeterminationand notificationtothesubdivider must
be madein the same manner asis provided in 76-3-604(1) through (3).

(b) The subdivider and the reviewing agent or agency may agree to an extension or
suspension o the review period, not to exceed 1year.

(© Except as provided in subsection (2)(d)(ii), an application must include a summary of
theprobableimpactsd theproposedsubdivision based onthecriteriadescribed in 76-3-608(3).

(d) Thefollowing requirements do not apply to thefirst minor subdivision from a tract of
record as providedin subsection (2):

?) the requirement to prepare an environmental assessment;

i1) therequirement to hold a hearing on the subdivision application pursuant to 76-3-605;
and

(iii) therequirement to review the subdivision for thecriteria contained in 76-3-608(3)(a) if
the minor subdivision i s proposed in the portion o ajurisdictional areathat hasadopted zoning
regulations that addressthecriteriain 76-3-608(3)(a).

(e) The governing body may adopt regulations that establish requirements for the
expedited review o thefirst minor subdivision from atract o record. The following apply to a
proposed subdivision reviewed under the regulations:

() 76-3-608(3); and

(ii) the provisions o Title 76, chapter 4, part 1, whenever approval is required by those
provisions.

(3) Exceptasprovidedin 76-3-616 and subsection (4) o thissection, any minor subdivision
that is not a first minor subdivision from a tract d record, as provided in subsection (2), isa
subsequent minor subdivision and must be reviewed as providedin 76-3-601 through 76-3-605,
76-3-608, 76-3-610 through 76-3-614, and 76-3-620.

(4) Thegoverningbody may adopt subdivision regulations that establish requirements for
review of subsequent minor subdivisionsthat meet or exceedtherequirementsthat apply tothe
first minor subdivision, as providedin subsection (2) and this chapter.

(5) (8 Review and approval, conditional approval, or denial d a subdivision under this
chapter may occur only under those regulations in effect at the time that a subdivision
application isdetermined to contain sufficient information for review as provided in subsection
®).

(») If regulations change during the period that the application is reviewed for required
clements and sufficient information, the determination of whether the application containsthe
required elementsand sufficient information must be based on the new regulations.

History: En. Sec.8,Ch.500,L.1973; amd. Sec. 6, Ch. 334, L. 1974; amd. Sec. 3, Ch. 498, L. 1975: amd. Sec.
1,Ch. 655, L. 1977;R.C.M. 1947, 11-3866(6); amd. Sec. 2, Ch. 579, L. 1985; amd. Sec. 2, Ch. 256, L. 1987; amd. Sec.
7,Ch.468, L.1995; amd. Sec. 2, Ch. 236, L. 1999; amd. Sec. 11, Ch. 298, L. 2005; amd. Sec. 7, Ch. 455, L. 2007,
Compiler's Comments

2007 Amendment: Chapter 455 in (3 near beginning in exception clause inserted “76-3-616 and": and made
minor changesi n style. Amendment effective May 8, 2007.

76-3-610. Effectofapproval of applicationand preliminary plat. (1) Uponapproving
or conditionally approving anapplication and preliminary plat, thegoverning body shall provide
thesubdivider with a dated and signed statement o approval. Thisapproval must beinforcefor
not more than 3 calendar years or less than 1 calendar year. At the end of this period the
governing body may, at the request of the subdivider, extend its approval for no more than 1
calendar year, except that thegoverningbody may extenditsapproval for a period of morethan1
year if that approval periodisincluded asaspecificcondition of awritten agreement betweenthe
governing body and the subdivider, according to 76-3-507.

(2) After the application and preliminary plat are approved, the governing body and its
subdivisions may not impose any additional conditionsasa prerequisite tofinal plat approval if
the approval is obtained within the original or extended approval period as provided in
subsection ().

History: En. See. 8, Ch.500, L.1973; amd. Sec. 6, Ch. 334, L. 1974; amd. Sec. 3, Ch.498, L. 1975; amd. Sec.

1,Ch.555, L. 1977; R.C.M. 1947, 11-3866(part); amd. Sec. 1, Ch. 223, L. 1981; amd. Sec. 1, Ch. 190, L. 1983; amd.
Sec. 12, Ch. 298, L. 2005.

2007 MCA



76-3-611 LAND RESOURCES AND USE 52

76-3-611. Review of final plat. (1) The governing body shall examine each final
subdivision plat and shall approve the plat only if:

(a) it conformsto the conditions o approval set forth on the preliminary plat and to the
termsd thischapter and regul ationsadopted pursuant to thischapter; and

(b) thecounty treasurer hascertified that all real property taxesand special assessments
assessed and levied on the land to be subdivided have been paid.

(2) (& The governing body may require that final subdivision plats and certificates of
survey be reviewed for errors and omissions in calculation or drafting by an examining land
surveyor beforerecording with the county clerk and recorder. When the survey data shown on
the plat or certificate of survey meets the conditions pursuant to this chapter, the examining
land surveyor shall certify the compliance in a printed or stamped certificate on the plat or
certificate o survey. The certificate must be signed by the suweyor.

(b) A land surveyor may not act as an examining land suweyor in regard to a plat or
certificate of survey in which thesurveyor hasa financial or personal interest.

History: En.Sec.9, Ch.500, L. 1973; amd. Sec. 7. Ch, 334, L. 1974; amd. Sec, 1, Ch. 553, L. 1977; R.C.M.
1947, 11-3867(part); amd. Sec, 1, Ch. 273, L. 1981; amd. Sec. 1, Ch. 293, L. 1995.

76-3-612. Abstract of title required for review process. (1) The subdivider shall
submit with thefinal plat acet cae d atitle abstracter showing the names of the owners of
record of theland to be subdivided and the namesd lienholders or claimantsd record agai nst
theland and the written consent to the subdivision by the ownersd theland, if other thanthe
subdivider, and any lienholders or claimants of record against theland.

(2) Thegoverning body may providefor thereview o theabstract or certificate of titledf the
land in question by the county attorney wheretheland liesin an unincorporated areaor by the
city or town attorney when the land lies within the limits of acity or town.

History: En.Sec. 7, Ch.500,L.1978;amd. Sec. 5, Ch. 334, L. 1974; RCM. 1947, 11-3865; amd. Sec. 186, Ch,
576, L. 1981.

76-3-613. Indexof platstobekept bycountyclerkandrecorder. (1) Thecounty clerk
and recorder shal | maintainanindex o all recorded subdivisionplatsandcertificates of survey.

(2) Thisindex shall list plats and certificates of surve?/ by the quarter section, section,
township, and range in which the platted or surveyed land liesand shall list the recording or
filing numbers o all plats depicting lands lying within each quarter section. Each quarter
section list shall be definitive tothe exclusiond all other quarter sections. Theindex shall also

list the namesd all subdivision platsin alphabetical order and the place where filed.
History: En. See. 15, Ch. 500, L. 1973; R.C.M. 1947.11-3873.

76-3-614. Correction of recorded plat. When a recorded plat does not definitely show
the location or size dof lotsor blocksor the location or width of any street or aley, the governing
body may at i tsown expense cause a new and correct survey and plat to be made and recordedin
the officedf thecounty clerk and recorder. The corrected plat must, to theextent possible, follow
the plan o theorigina survey and plat. The surveyor making the resurvey shall endorse the
corrected plat referring to the original plat and noting the defect existing therein and the
corrections made.

History: En.Sec, 16, Ch. 500, L. 1973; RCM. 1947,113874.

76-3-615. Subsequent hearings — consideration of new information —
requirementsfor regulations. (1) Theregulationsadopted pursuant to 76-3-504(1)(0) must
comply with the provisions d this section.

%2) The governing body shall determine whether publiccommentsor documents presented
to the governing body at a hearing held pursuant to 76-3-605 constitute:

(8 information or analysisd information that waspresented at a hearing held pursuant to
76-3-605 that the public has haggg reasonabl e opportunity to examine and on which the public
has had a reasonabl e opportunity to comment: or

() new information regardinga subdivision application that has never been submitted as
evidence or considered by either the governing or itsagent or agency at a hearing during
which the subdivision application wasconsidered.

(3 If thegoverning body determinesthat the public commentsor documents constitute the
information described in subsection (2)(b), the governing body may:

2007 MCA



53 LOCAL REGULATION OF SUBDIVISIONS 76-3-621

approve, conditionally approve, or deny the proposed subdivision without basing its
decision on the new information if the governing body determinesthat the new information is
either irrelevant or not credible; or

(b) schedule or direct its agent or agency to schedule a subsequent public hearing for
consideration of only the new information that may have an impact on the findings and
conclusions that the governing body will rely upon in making its decision on the proposed
subdivision.

(49) If apublic hearing isheld asprovided in subsection (3)(b), the 60-working-day review
period required in 76-3-604(4) is suspended and the new hearing must be noticed and held
within 45 daysd the governing body's determination to schedule a new hearing. After the new
hearing, the 60-working-day time limit resumes at the governing body's next scheduled public
meeting for which proper noticefor the public hearing on the subdivision application can be
provided. The governing body may not consider any information regarding the subdivision
application that is presented after the hearing when making its decision to approve,
conditionally approve, or deny the proposed subdivision.

History: En.Sec.9 Ch. 298, L. 2005.

76-3-616. Exemptionforcertain subdivisions. (1) A subdivisionthat meetsthecriteria
in subsection (2) isexempt from thefollowing requirements:

preparation of an environmental assessment asrequired by 76-3-603;

(b) apublic hearingon the subdivision application pursuant to 76-3-605; and

(¢) review of the subdivision for the criterialisted in 76-3-608(3)(a).

(2) Toqualify for the exemptions in subsection (1), a subdivision must meet the following
criteria:

() theproposed subdivisionisentirely withinanareainsideor adjacent to an incorporated
city or town where the governing body hasadopted a growth palicy that includesthe provisions
of 76-1-601(4)(c):

the proposed subdivision isentirely within an area subject to zoning adopted pursuant
to 76-2-203 or 76-2-304 that avoids, significantly reduces, or mitigates adverse impacts
identified in a growth policy that includesthe provisionsaf 76-1-601(4)(c); and

(¢) thesubdivision proposal includes a description of future publicfacilities and services,
using maps and text, that are necessary to efficiently serve the projected devel opment.

History: En. See.4, Ch. 455, L. 2007.

Compiler’s Comments

Ve Effective Date. Section 9, Ch. 455, L. 2007, provided:"[Thisact] is effectiveon passageand approval." Approved
y 8,2007.

76-3-617 through 76-3-619 reserved.

76-3-620. Reviewrequirements— writtenstatement. Inadditiontotherequirements
o 76-3-604 and 76-3-609, following any decisionby the governing body to deny or conditionally
approveaproposed subdivision, thegoverning body shall prepare awritten statement that must
be provided to the applicant, that must be made available to the public, and that:

(1) includes information regarding the appeal process for the denial or imposition of
conditions;

(2) identifiestheregulations and statutesthat are used in reaching the decision to deny or
impose conditions and explains how they apply to the decision to deny or impose conditions;

(3) provides the facts and conclusions that the governing body relied upon in making its
decision to deny or impose conditions and references documents, testimony, or other materials
that form the basisd the decision; and

(4) provides the conditions that apply to the preliminary plat approval and that must be
satisfied beforethefinal plat may be approved.

History: En. See. 2. Ch. 224, L. 1995; amd. See. 13, Ch. 298, L. 2005.

76-3-621. Park dedication requirement. (1) Except as provided in 76-3-509 or
subsections (2), (3), and (6) through (9) of this section, a subdivider shall dedicate to the
governing body a cash or land donation equal to:

éla? 11% o the area of the land proposed to be subdivided into parcels of one-half acre or
smaller;
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(b) 7.5% o thearead theland proposed to he subdividedinto parcelslarger than one-half
acreand not larger than 1 acre;

(© 5% d thearead theland proposed to be subdivided into parcelslarger than 1acreand
not larger than 3 acres: and

(d) 25% o thearea d theland proposed to be subdivided into parcclslarger than 3 acres
and not larger than 5 acres.

(2 When a subdivision islocated totally within an area for which density requirements
have been adopted pursuant to a growth policy under chapter 1 or pursuant to zoning
regulations under chapter 2, the governing body may establish park dedication requirements
based on the community need for parksand the development densitiesidentified in the growth
policy or regulations. Park dedication requirementsestablished under thissubsection areinlieu
of those provided in subsection (1) and may not exceed 0.03 acres per dwelling unit.

(3) A park dedication may not be required for:

(a) land proposed for subdivision into parcclslarger than 5 acres;

(b) subdivision into parcelsthat areall nonresidential;

(© asubdivision in which parcels are not created, except when that subdivision provides
permanent multiple spacesfor recreational camping vehicles, mobile homes, or condominiums;
or

(d) @asubdivision in whichonly one additional parcel iscreated.

(4) Thegoverning body, in consultation with the subdivider and the planning board or park
board that has jurisdiction, may determine suitable locations for parksand playgrounds and,
giving due weight and consideration to the expressed preference o the subdivider, may
determine whether the park dedication must be a land donation, cash donation, or a
combination o both. When a combination of land donation and cash donation isrequired, the
cash donation may not exceed the proportional amount not covered by theland donation.

aﬁS) (@ I'naccordancewith the provisionsd subsections(5)(b) and (5)(c), thegoverning body
shall use the dedicated money or land for development, acquisition, or maintenance of parksto
serve the subdivision.

~(b) The governing body may use the dedicated money to acquire, develop, or maintain,
within its jurisdiction, parksor recreational areasor for the purchase o public open space or
conservation easementsonly if:

(i) thepark, recreational area, open space, or conservation easement i swithina reasonably
close proximity to the proposed subdivision; and

(ii) the governing body has formally adopted a park plan that establishes the needs and
proceduresfor use d the money.

(© The governing body may not use more than 50% d the dedicated money for park
mai ntenance.

(6) Theloca governing body shall waive the park dedication requirement if;

_ g]a? (i) thepreliminary plat providesfor a planned unit development or other development
withland permanently set asidetor park and recreational usessufficient to meet the needsa the
persons who will ultimately residein the development; and

(ii) thearead theland and any improvements set asidefor park and recreational purposes
equalsor exceedsthe area d the dedication required under subsection (1);

() (i%_the_ preliminary aPIaI provides long-term protection of critical wildlife habitat;
cultural, historical, or natural resources; agricultural interests; or aesthetic values; and

(i) thearead theland proposedtobesubdivided, by virtued providinglong-term protection
providedfor i n subsection (6)(b)(i), i sreduced by an amount equal to or exceedingthearead the
dedication required under subsection (1);

(©  the area o the land prodposed to be subdivided, by virtue d a combination o the
provisionsd subsections (6)(a) and (6)(b), i sreduced by anamount equal toor exceeding thearea
o the dedication required under subsection (1); or

(i) thesubdivider providesforland outside of thesubdivision tobeset asidefor park and
recreational uses sufficient to meet the needs of the persons who will ultimately residein the
subdivision; and
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(i) the area d the land and any improvements set aside for park and recreational uses
equalsor exceedsthe area d dedication required under subsection (2).

(7) Theloca governing body may waivethe park dedication requirement if:

thesubdivider providesland outsidethesubdivision that affordslong-term protection d
critical wildlife habitat, cultural, historical, or natural resources, agricultural interests, or
aesthetic values; and

(b) thearead thelandtobesubjecttolong-term protection, asprovidedin subsection (7)(a),
equalsor exceedsthe area d the dedication required under subsection (2).

(8 A loca governing body may, at its discretion, require a park dedication for a minor
subdivision. A locd governing body that choosesto require a park dedication shall specifyin
regul ations the circumstances under which a park dedication ! be required.

(9 Subjecttotheapproval o theloca governingbody and acceptanceby theschool district
trustees, a subdivider may dedicate a land donation provided in subsection (1) to a school
district, adequate to be used for school facilitiesor buildings.

(10) For the purposesd this section:

gl) "cash donation" isthefair market value d the unsubdivided, unimproved land; and

) “dwellingunit" means a residential structure in which a person or persons reside.

(11) A land donation under this section may bcinside or outsided the subdivision.

History: En.Sec.9,Ch.468,L. 1995 and. Sec. 27, Ch.582,L. 1999; amd. See. 8, Ch. 348, L. 2001; amd. Sec.
1, Ch. 469, L. 2003; amd. Sec. 2, Ch. 333, L. 2005; and. Sec. 1, Ch. 264, L. 2007.
Compiler's Comments

2007 Amendment: Chapter 264 deleted former (3)(a) that read: " (a) aminor subdivision";inserted (8) making
pmélég?dicationfor minor subdivision discretionary;and made minor changesin style. Amendment effectiveOctober
1, .

Cross-References
Sale, lease, or exchanged dedicated park lands, 7-16-2324.

76-3-622. Water and sanitation information to accompany preliminary plat. (1)
Except asprovidedin subsection(2), the subdivider shall submit tothe governingbody or to the
agent or agency designated by the governing body the information listed in this section for
proposed subdivisions that will include new water supply or wastewater facilities. The
information must include:

(@ avicinity map or plan that shows:

(i) thelocation, within100feet outsided theexterior property lined thesubdivisionandon
the proposed lots, of:

(A) flood plains;

(B) surfacewater features;

(©)  springs;

(D) irrigation ditches;

(E) existing, previously approved, and, for parcelslessthan 20 acres, proposed water wells
and wastewater treatment systems;

d(F') for parcelsless than 20 acres, mixing zonesidentified as provided in subsection (1)(g);
an
(G) therepresentative drainfieldsite used for the soil profiledescriptionasrequired under
subsection (1)(d); and

(ii) thelocation, within 500 feet outside of the exterior property line d the subdivision, o
publicwater and sewer facilities;

(b) adescription d the proposed subdivision'swater supply systems, storm water systems,
solid waste Qsposal systems, and wastewater treatment systems, includingwhether the water
supply and wastewater treatment systems are individual, shared, multiple user, or public as
those systems are defined in rules published by the department o environmental quality;

(© adrawingd theconceptua ot layout at a scaleno smaller than Linchequal to 200 feet
that showsall information requiredforalot layout document in rulesadopted by thedepartment
d environmental quality pursuant to 76-4-104;

(d) evidence d suitability for new onsite wastewater treatment systems that, at a
minimum, includes:
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(i) asoil profiledescription from a representative drainfield site identified on the vicinity
map, as provided in subsection (1)(@)(i)(G), that complies with standards published by the
department of environmental quality;

(ii) demonstration that the soil profilecontainsa minimum o 4 feet o vertical separation
distance between the bottom o the permeable surface d the proposed wastewater treatment
system and a limiting layer; and

(iii) in cases in which the soil profileor other information indicates that ground water is
within 7feet o the natural ground surface, evidencethat the ground water will not exceed the
minimum vertical separation distance provided i n subsection (1)(d)(ii);

(ela?ab_l;pr new water supply systems, unlesscisternsare proposed, evidence of adequate water
avallability:

é@) obtained from well logs or testing of onsite or nearby wells,

il) obtained from information contained in published hydrogeological reports; or

(iii) as otherwise specified by rules adopted by the department o environmental quality
pursuant to 76-4-104,

(H evidencc o sufficient water quality in accordance with rules adopted by thedepartment
o environmental quality pursuant to 76-4-104:

(@ @ preliminary analysis of potential impacts to ground water quality from new
was%ewater treatment systems, usingas guidance rulesadopted by theboard o environmental
review pursuant to 75-5-301 and 75-5-303 rel ated to standard mixing zonesfor ground water,
source specific mixing zones, and nonsignificant changes in water quality. The preliminary
analysis may be based on currently available information and must consider the effects o
overlapping mixing zonesfrom proposed and existing wastewater treatment systemswithin and
directly adjacent to the subdivision. Instead d performing the preliminary analysis required
under thissubsection (1)(g), the subdivider may perform acomplete nondegradationanalysisin
the same manner asis required for an application that isreviewed under Title 76, chapter 4.

(2 A subdivider whose land division is excluded from review under 76-4-125(2) is not
required to submit theinformation required in this section.

(3) . A governing body may not, through adoption o regulations, require water and
sanitation mformation in addition to the information required under this section unless the

governing body complies with the procedures provided in 76-3-511.
History: En. Sec. 4, Ch. 302, L 2005.

76-3-623 and 76-3-624 r eser ved.

76-3-625. Violations — actionsagainst governing body. (1) A person who has filed
with thegoverning body an application for a subdivision under thischapter may bringan action
indistrict court to sue the governing body to recover actual damages caused by afinal action,
decision, or order of the governing body or a regulation adopted pursuant to thischapter that
is arbitrary or capricious.

(20 Apartyidentifiedinsubsection (3) whoisaggrieved by adecisiond the governing body
to approve, conditionally approve, or deny an application and preliminary plat for a proposed
subdivision or a final subdivision plat may, within 30 days after the decision, appeal to the
district court in thecounty in which the property involved islocated. The petition must specify
the grounds upon which the appeal is made.

g Thefollowing parties may appeal under the provisions of subsection (2):

the subdivider;

(b) alandowner with a property boundary contiguous to the proposed subdivision or a
private landowner with property within the county or municipality where the subdivision is
proposed if that landowner can show alikelihoodd material injury tothelandowner's property
or itsvalue;

(© thecounty commissioners o the county where the subdivision is proposed; and

d) (i) a first-class municipality, as described in 7-1-4111, if a subdivision is proposed
within 3miles o itslimits;

(i) asecond-class municipality, asdescribedin 7-1-4111, if a subdivision isproposed within
2 miles of itslimits; and
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(ii1) athird-class municipalityoratown, asdescribedin 7-1-4111, if asubdivisioni sproposed
within 1 miled itslimits.

(42 For the purposes d this section, "aggrieved” means a person who can demonstrate a
specific personal and legal interest, as distinguished from a general interest, who hasbeenoris
likely to be specialy and injuriously affected by the decision.

History: En. See: 10, Ch. 468, L. 1995; amd. Sec. 14, Ch. 298, L. 2005.

CHAPTER 4
STATE REGULATION OF SUBDIVISIONS

Part 1 — Sanitationin Subdivisions
76-4-101, Public palicy.
76-4-102. Definitions.
76-4-103. What constitutes subdivision.
76-4-104. Rulesfor administrationand enforcement.
76-4-105. Subdivision fees — subdivision program funding.
76-4-106. Cooperation with other governmental agencies.
76-4-107. Authority to inspect and monitor — certification.
76-4-108. Enforcement.
76-4-109. Penalties.
76-4-110. Additional remedies available.
76-4-111. Exemption for certain condominiums.
76-4-112. Easementsand restrictive covenants.
76-4-113. Notification to purchasers.
76-4-114 through 76-4-120 reserved.
76-4-121. Restrictionson subdivision activities.
76-4-122. Filing or recording of noncomplying plat or certificate of survey prohibited.
76-4-123. Repealed.
76-4-124. Repealed.
76-4-125. Review of subdivision application — land divisions excluded from review.
76-4-126. Right to hearing. -
76-4-127. Notice of certification that adequate storm water drainage and adequate municipal facilities will be
provided.
76-4-128. Repealed.
76-4-129. Joint application form and concurrent review.
76-4-130. Deviation from certificate of subdivision approval.
76-4-131. Applicability of public water supply laws.
76-4-132. Special revenue account — deposit and use of fees.
76-4-133. Installationinspection.
76-4-134 reserved.
76-4-135. State regulations no more stringent than federal regulationsor guidelines.

Parts 2through9reserved

Part 10 — Penalties, Fees, and I nterest
76-4-1001. Penalty factors.
76-4-1002. Collection of penalties, fees, late fees, and interest.

Part 11— Out-of-State Sal esof | n-State Subdivisions
(Repeal ed)

Part 12— In-State Sal esof Out-of-State Subdivisions
(Repeal ed)

Chapter Cross-References
Penalties, fees, and interest, Title 76, ch. 4, part 10.

Part 1
Sanitation in Subdivisions

Part Cross-References
Solid waste disposal exception, 75-10-214.
Water use — ground water, Title 85, ch. 2, part 5.

76-4-101. Public policy. It is the public policy d this state to extend present laws
controllingwater supply, sewagedisposal, and solid waste disposal to includeindividual wells
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affectedby adjoining sewage disposal andindividual sewage systemsto protect the quality and
potability of water for public water suppliesand domestic usesand to protect thequality o water
for other beneficial uses, including uses relating to agriculture, industry, recreation, and
wildlife.

History: En. Seec. 148, Ch. 197, L 1967; amd. Sec. 1, Ch. 509, L. 1973; R.C.M. 1947, 69-5001.

76-4-102. Definitions.Asusedin thispart, unlessthecontext clearly indicatesotherwise,
the following definitions apply:

1) "Adequate municipal facilities' means municipally, publicly, or privately owned
faciﬁi?ia that supply water, treat sewage, or dispose d solid waste for all or most properties
within the boundaries o a municipality and that are operating in compliance with Title 75,
chapters5 and 6.

(2) "Board" meansthe board of environmental review. _

(3) "Department” meansthe department of environmental quality.

(4) "Extension d a public sewage system" means a sewerline that connects two or more
sewer service lines to a sewer main.

(5) "Extension o a public water supply system" means a waterline that connects two or
more water servicelinesto a water main.

(6) "Fecilities" means public or private facilities for the supply of water or disposal of
sewage or solid waste and any pipes, conduits, or other stationary method by which water,
sewage, or solid wastes might be transported or distributed.

(7) "Mixingzone' has the meaning provided in 75-5-103.

(8) "Public sewage system" or "public sewage disposa system” means a public sewage
system asdefined in 75-6-102.

9) "Publicwater supply system” hasthe meaning provided in 75-6-102.

élO) "Registered professional engineer" means a person licensedto practiceasa professional
engineer under Title 37, chapter 67.

(11) "Registered sanitarian" meansa person licensed to practiceasa sanitarian under Title
37, chapter 40.

(12) "Reviewingauthority" meansthedepartment or a local department or board of health
certified to conduct a review under 76-4-104.

(13) " Sanitary restriction” meansa prohibition against theerection d any dwelling, shelter,
or building requiring facilitiesfor the supply d water or the disposition of sewageor solid waste
or the construction o water supply or sewage or solid waste disposal facilities until the
department hasapproved plansfor those fecilities.

(14) "Sewer service line" meansa sewerlinethat connectsa singlebuildingor living unit toa
public sewage system or to an extension d a public sewage system.

(15) "Solid waste'" has the meaning provided in 75-10-103.

(16) "Subdivision” means a division o land or land so divided that creates one or more
parcels containing lessthan 20 acres. exclusived public roadways. in order that the title to or
possession o the parcels may be sold, rented, leased, or otherwise conveyed and includes any
resubdivision and any condominium or area, regardless o size, that provides permanent
multiple space for recreational camping vehiclesor mobile homes.

(17) "Water serviceline” meansawaterlinethat connectsasingle buildingor livingunit toa
public water supply system or to an extension d a public water supply system.

History: En. Sec. 149, Ch. 197, L 1967; amd. Sec, 2 Ch.509, L 1973 amd. Sec. 1, Ch. 529. L. 1975; amd.
Sec. 2, Ch.557, L 1977; H.C.M. 1947, 69-5002(part); amd. Sec. 1, Ch. 490, L 1985; arnd. Sec. 1, Ch. 592, L. 1985;
and. Sec. 240, Ch. 418, L 1996; and. See.4, Ch. 280, L 2001.

76-4-103. What constitutessubdivision.A subdivision shall compriseonly thoseparcels
o lessthan 20 acres which have been created by a division d land, and the plat thereof shall
show all such parcels, whether contiguous or not. The rental or lease o one or more partsd a
building, structure, or otherimprovement, whether existing or proposed, i snot a subdivision, as
that termisdefinedin this part, and is not subject to therequirements d thispart.

History: En. See. 149, Ch. 197, L 1967; and. Sec.2 Ch.509, L 1973; amd. See. 1 Ch.629. L 1975; amd.
Sec. 2 Ch. 557, L 1977; R.C.M. 1947, 69-5002(part); amd. Sec. 2 Ch. 592, L 1985.
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76-4-104. Rules for administration and enforcement. (1) The department shall,
subject to the provisions of 76-4-135, adopt reasonable rules, including adoption of sanitary
standards, necessary for administration and enforcement of this part.

(2) Therulesand standards must providethe basisfor approving subdivisions for various
types of public and private water supplies, sewage disposal facilities, storm water drainage
ways, and solid waste disposal. The rules and standards must berelated to:

(@) sized lots;

() contour of land;

(©) porosity of soil;

(d ground water level:

(&) distancefrom lakes, streams, and wells;

(® typeand construction of private water and sewagefacilities; and

(g) other factors affecting public health and the quality of water for uses relating to
agriculture, industry, recreation, and wildlife.

B @ ExcePt as provided in subsection (3)(b), the rules must provide for the review d
subdivisionsby alocal department or board d health, asdescribed in Title 50, chapter 2, part 1, if
the local department or board d health employs a registered sanitarian or a registered
professional engineer and if the department certifies under subsection (4) that the local
department or board iscompetent to conduct the review.

(b) () Except as provided in 75-6-121 and subsection (3)(b)(ii) of this section, a local
department or board of health may not review public water supply systems. public sewage
systems, or extensions of or connectionsto these systems.

(i)) A local department or board of health may becertified to review subdivisionsproposed to
connect to existing municipal water and wastewater systems previously approved by the
department if noextension of the systemsis required.

(4 The department shall also adopt standards and procedures for certification and
mai htai ning certification to ensure that a loca department or board of health is competent to
review the subdivisions asdescribed in subsection (3).

(5) Thedepartment shall review those subdivisionsdescribed in subsection (3) if:

(@) aproposed subdivision lieswithin morethan onejurisdictional areaand the respective
governing bodiesarein disagreement concerning approval o or conditionsto beimposed on the
proposed subdivision; or

(b) thelocd department or board of health elects not to be certified.

(6) Therulesmust further providefor:

(@) providingthe reviewingauthority with acog?]/d the plat or certificate o survey subject
toreview under this part and other documentation showing the layout or plan of development,
including:

(i) total development area; and

(i) total number of proposed dwelling units and structures requiring facilities for water
supply or sewage disposal:

(b) adequate evidencethat a water supply that is sufficient in terms d quality, quantity,
and dependability will be available to ensure an adequate supply of water for the type of
subdivision proposed,;

(c) evidenceconcerning the potability o the proposed water supply for the subdivision:

(d) adequate evidencethat a sewage disposal facility issufficient in termsd capacity and
dependability;

(e) standards and technical procedures applicable to storm drainage plans and related
designs, in order to ensure proper drai nage ways,

(f) standards and technical procedures applicable to sanitary sewer plans and designs,
including soil testing and site design standards for on-lot sewage disposal systems when
applicable;

(9) standardsand technical procedures applicableto water systems;

standards and technical procedures applicable to solid waste disposal:

iy criteria for granting waivers and deviations from the standards and technical

procedures adopted under subsections (6)(e) through (6)(h);

2007 MCA



76-4-105 LAND RESOURCESAND USE 60

() evidenceto establish that, if a publicwater supply system or a public sewage system is
proposed, provision has been made for the system and, if other methods of water supply or
sewage disposal are proposed, evidence that the systems will comply with state and local laws
and regulationsthat arein effect at the time o submission o the preliminary or final plan or
plat; and

(k) evidence to demonstrate that appropriate easements, covenants, agreements, and
management entities have been established to ensure the protection of human health and state
watersand to ensure the long-term operation and maintenance o water supply, storm water
drainage, and sewage disposal facilities.

(7) If the reviewing authority isa local department or board of health, it shall notify the
department o its recommendation for approval or disapproval o thesubdivision not.later than
50 days from its receipt of the subdivision application. The department shall make a final
decision on the subdivision within 10 days after receiving the recommendation of the local
reviewingauthority, but not |ater than60daysafter the submission of acomplete application, as
provided in 76-4-125.

(8) Review and certification or denial o certification that adivisiond |and is not subject to
sanitary restrictions under thispart may occur only under those rulesin effect when acomplete
applicationissubmitted to the reviewing authority, except that in casesin which current rules
would precludetheusefor which thelot wasoriginally intended, the applicablerequirementsin
effect at thetimethelot wasrecorded must be applied. I n the absence d specific requirements,
minimum standards necessary to protect public health and water quality apply.

(59) Thereviewing authority may not deny or condition acertificate of subdivision approval
under this part unless it provides a written statement to the applicant detailing the
circumstances d the denial or condition imposition. The statement must include:

() thereason for the denia or conditionimposition;

() theevidencethat justifies thedenial or condition imposition; and

©) information regarding the appeal processfor the denial or condition imposition.
ElO) The department may adopt rules that provide technical details and clarification

regarding the water and sanitation information required to be submitted under 76-3-622.

Hstory: En.Seec. 152, Ch. 197, L. 1967;amd. Sec. 3, Ch. 509, L. 1973; amd. Sec. 3, Ch. 529, L . 1975; amd,
Sec. 3,Ch.557,L.1977; RCM. 1947, 69-5005(part); amd. Sec. 2, Ch. 378. L. 1985; amd. Sec. 2, Ch. 490, L. 1985;
amd, Sec. 1,Ch. 224, . 1995; amd. Sec. 19,Ch. 471. L. 1995; amd. Sec. 5,Ch. 280, L. 2001; amd. Sec. 7,Ch. 302, L.
2006.

76-4-105. Subdivisionfees— subdivisionprogramfunding.(2) Thedepartment shall
adopt rulessettingforthfeesthat do not exceed actual costsfor reviewing platsand subdivisions,
conducting inspections pursuant to 76-4-107, and conducting enforcement activities pursuant to
76-4-108. The rules must provide for a schedule of fees to be paid by the applicant to the
departmentor, ifapplicable, toanotherreviewingauthority for deposit inthegeneral fundof the
reviewing authority's jurisdiction. The fees must be used for review o plats and subdivisions,
conducti nginspections pursuant to 76-4-107,and conducting enforcement activities pursuant to
76-4-108. Thefees must be based on the compl exity of the subdivision, including but not limited
to:

(& number of lotsin the subdivision;

(b) thetypeof water system to serve the development;

(© thetyped sewage disposal to serve the dcvclopment; and

(d) thedegreed environmental research necessary to supplement the review procedure.

(2) The department shall adopt rules to determine the distribution of fees to the loca
reviewing authority for reviews conducted pursuant to 76-4-104, inspections conducted
pursuant to 76-4-107, and enforcement activities conducted pursuant to 76-4-108.

Hstory. Ap.p.Sec. 152, Ch. 197,L.1967;amd. Sec. 3, Ch. 509, L. 1973; amd. See. 3, Ch. 529, L. 1976; amd.
Sec. 3, Ch.557.L.1977;Sec. 68-5005, R.C.M. 1947; Ap. p.Sec. 150, Ch. 197, L. 1967, amd. Sec. 4, Ch. 509, L. 1973:
amd. Sec. 2, Ch. 529, L. 1975; amd. Sec. 12, Ch. 140, L. 1977; amd. Sec. 1. Ch. 554, L. 1977; Sec, 69-5003, R.C.M.
1947; R.C.M. 1847, 89-5003(part), 69-5005(part); amd. Sec. 1, Ch. 553, L. 1981; amd. Sec. 33, Ch. 281, L. 1983;
amd. Sec, 1, Ch. 696, L. 1983; amd. Sec. 3,Ch. 490, L. 1985;amd. Sec. 3, Ch. 692, L. 1986; amd. Sec. 1,Ch. 708, L.

1985; (5)En. Sec, 2, Ch. 708, L. 1985;amd. Sec. 9, Ch. 645, L. 1991; amd. Sec. 1, Ch. 514, L. 199.3, amd. Sec. 6, Ch.
280, L. 2001.
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76-4-106. Cooperation with other governmental agencies. (1) The reviewing
authority may require the use o records o all state, county, and municipal agencies and may
seek the assistance o those agencies.

(2) State, county, and munici Eal officersand employees, including loca health officersand
sanitarians, shall cooperatewith the reviewingauthority i nfurthering the purposesd thispart
sofar asispractical and consistent with their own duties.

(3) Alocal reviewingauthority without a registered sanitarian or aregistered professional
engimeer to conduct a review under this part may contract with another local reviewing
authority for the services of its registered sanitarian or registered professional engineer to
conduct the review.

History: En.Sec, 8 (h. 509, L. 1973 H C M 1947, 69-5009; amd. Sec, 4, Ch. 490, L. 1985,

76-4-107. Authority toinspect and monitor — certification. (1) In order to carry out
the objectivesd this part, to monitor the installation of sewage disposal and water supply
systems, and to prevent the occurrenced water pollution problemsassociated with subdivision
development, the reviewing authority whenever any water supply or sewage disposal systemis
proposed or has been constructed may:

(8 enter uponany publicor private property, at reasonabletimesand after presentation of
appropriate credentials by an authorized representative of the reviewing authority, to inspect
such systems in order to assure that the plans and specificationsapproved for the system have
been adhered to and that the provisionsdf thispart, rules, or ordersare being satisfied;

(b) require asa condition o approval that records concerning the operation o a sewage
disposal or water supply system be maintained or that monitoring equipment or wells be
installed, used, and maintained for the collection of data related to water quality.

(2) The reviewing authority shall require certification from a registered professional
engineer that a public water supply system or a public sewage disposal system has been
constructed according to approved specifications.

History; En.69-5010by Sec, 1, (h. 557, L. 1977, R C M 1947, 69-5010; amd. Sec. 5 (h. 490, L. 1985, amd.
See, 1, Ch. 24, L. 1987.

76-4-108. Enforcement. (1) If the reviewing authority has reason to believe that a
violation d this part or a rule adopted or an order issued under this part has occurred, the
reviewing authority may havewritten noticeand an order served personally or by certified mail
ontheallegedviolator or theallegedviolator's agent. Thenoticemust statethe provisionalleged
to beviolated, the facts alleged to constitute theviolation, the corrective action required by the
reviewing authority, and the time within which the action isto be taken. A notice and order
issued by the department under this section may also assess an administrative penalty as
provided in 76-4-109. Thealleged violator may, no |l ater than 30 daysafter servicedf a noticeand
order under thissection, request a hearing beforethelocal reviewing authority if it issued the
notice of violationor the board if the department issued the noticed violation. A request for a
hearing must befiled in writing with the appropriate entity and must state the reason for the
request. If arequest istiled, a hearing must be held within a reasonable time.

(2) Inadditionto or instead of issuing an order, the reviewing authority may initiate any
other appropriate action to compel compliancewith thispart.

(3) The provisionsd this part may be enforced by a reviewing authority other than the
department or board only for those divisions described in 76-4-104(3). If a local reviewing
authorityfailsto adequately enforcethe provisionsd thispart, thedepartment or the board may
compel compliancewith this part under the provisionsd this section.

(4) Whenalocal reviewing authority exercisesthe authority delegated toit by thissection,
the local reviewing authority islegally responsiblefor itsactions under this part.

(5) If the department or alocal reviewing authority determinesthat aviolation o thispart,
aruleadopted under this part, or an order issued under this part hasoccurred, the department
or the local reviewing authority may revoke its certificate o approval for the subdivision and
reimpose sanitary restrictions following written noticeto the alleged violator. Upon revocation
d a certificate, the person aggrieved by revocation may request a hearing. A hearing request.
must befiledinwriting within 30daysafter receipt o the noticed revocationand must statethe
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reason for the request. The hearing isbeforethe board if the department revoked the certificate
or beforetheloca reviewing authority if the local reviewing authority revoked the certificate.

(6) The contested case provisionsd the Montana Administrative Procedure Act, Title 2,
chapter 4, part 6, apply to a hearing held under this section.

History: En.Sec.6,Ch.508,L.1973;R.C.M. 1947, 69-6007; amd. Sec.6, Ch. 490, L. 1985; (5)En. Sec. 16, Ch.
490, L. 1985; amd. Sec. 4, Ch. 79, L. 2001; amd. Sec. 7, Ch. 443, L. 2005.

76-4-109. Penalties. (1) A person who violatesa provisiondf thispart, except 76-4-122(1),
or aruleadopted or an order issued under thispart i sguilty of an offenseand subject toafinein
an amount not to exceed $1,000.

(@ (@ Inadditiontothefinespecifiedinsubsection (1), a personwhoviolatesany provision
d thispart or any rule adopted or order issued under this part is subject to an administrative
penalty in an amount not to exceed $250 or a civil penalty in an amount not to exceed $1.000.
Each day o violation constitutes a separate violation.

(b) Penaltiesassessed under thissubsection (2) must bedeterminedin accordance withthe
penalty factorsin 76-4-1001. A naction to recover penalties must bebrought i n the district court
o thecounty inwhichtheviolationoccurred or, if mutually agreed on by the partiesintheaction,
in thedistrict court o thefirst judicial district, Lewisand Clark County.

(3) Penalties imposed under subsection (1) or (2) donot bar enforcement of thispart or rules
or ordersissued under it by injunction or other appropriate remedy.

l(—f) The purposed this section isto provideadditional and cumulative remedies.

istory: En.Sec.7,Ch.509,L.1973; R.C.M.1947,89-5008(part); amd. Sec. 7, Ch. 490, L. 1985; amd. Sec. 8,
Ch. 443, L. 2005; amd. Sec. 23, Ch. 487, L. 2005.

Cross-References
Misdemeanor defined, 45-2-101.

76-4-110. Additional remedies available. Thispart does not abridge or alter rights of
action or remediesinequity or under thecominonlaw or statutory law, criminal or civil, nor does
any provisiond thispart or any act done by virtuedf it estop thestate, any municipality or other
subdivision d thestate, or any personintheexercise o hisrightsinequity or under thecommon

law or statutory law.
History: En.Sec. 7,Ch.509, L. 1973; R.C.M. 1947, 69-5008(part).

76-4-111. Exemption for certain condominiums. (1) Condominiums constructed on
land divided in compliance with the Montana Subdivision and Platting Act and this part are
exempt from provisionsaf this part.

(20 Whenever a parcel o land has previously been reviewed under either department
requirements or local health requirements and has received approval for a given number of
living unitsfor rental or lease, the construction o the same or afewer number of condominium
unitsonthat parcel isnot subject tothe provisionsd thispart, providedthat no new extension of

a public water supply system or extension of a public sewage system is required.

History. En.Sec. 149 Ch.197, L.1967; amd. Sec. 2, Ch. 609, L. 1973; amd. Sec. 1, Ch. 529, L. 1975; amd.
Sec. 2, Ch. 657, L. 1977; R.C.M. 1947, 69-5002(part); amd. Sec. 4, Ch. 592, L. 1985; (3)En. Sec. 9. Ch. 592, L. 1985;
amd. Sec. 28, Ch. 582, L. 1999; amd. Sec. 7, Ch. 280, L. 2001.

Cross-References

Uit Ownership Act, Title 70. ch. 23.

76-4-112. Easements and restrictive covenants. (1) The reviewing authority may
require the owner o a proposed subdivision to grant an easement or enter into a restrictive
covenant pursuant to rules adopted by the department for the purpose of:

(& ensuring the long-term o?eration and maintenance of water supply, storm water
drainage. and sewage disposal facilities;

(b) protecting state waters: or

@ prohibitingthe placement of water wellswithin a ground water mixing zone.

EZ An easement or covenant required under this section must run with the land. The
easement or covenant may be enforced by the reviewing authority. The easement or covenant

may not be terminated without the consent of the reviewing authority.
History: En. See. 1, Ch. 280, L. 2001.

76-4-113. Notification to purchasers. The developer or owner o an approved
subdivision shall provide each purchaser of property within the subdivision with a copy of the
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plat or certificated survey and the certificate d subdivision approval specifying the approved
locationsd water supply, storm water drainage, and sewagedi sposal facilities. Each subsequent
seller o property within the subdivision shall include within the instruments of transfer a
reference to the conditions d the certificate of subdivision approval. A written verification of
notice that issigned by both the seller and the purchaser and i s recorded with the county clerk

and recorder constitutesconclusiveevidenced compliancewiththissectionfor that transaction.
History: En. See. 2, Ch. 280, L. 2001.

76-4-114 through 76-4-120 reserved.

76-4-121. Restrictionson subdivision activities. A person may not dispose d any lot
within a subdivision, erect any facility for the supply d water or disposal of sewage or solid
waste, erect any building or shelter in a subdivision that requiresfacilities for the supply of
water or disposal o sewage or solid waste, or occupy any permanent buildingsin a subdivision
until:

(1) acertificate o subdivision approval has been issued Pursuant to 76-4-125 indicating
that thereviewing authority has approved the subdivisionapplication and that the subdivision
isnot subject to a sanitary restriction;

(2) thegoverning body has provided certification pursuant to 76-4-127 that the subdivision
iswithin ajurisdictional areathat hasadoptedagrowth palicy pursuant tochapter 1.df thistitle
or within afirst-class or second-classmunicipality, asdescribedin 7-1-4111, and will be provided
with adequate municipal facilities and adequate storm water drainage; or

(3) thesubdivision isotherwiseexempt from review under 76-4-125.

History: En. See, 150, Ch. 197, L. 1967, amd. Sec. 4, Ch. 509, L. 1973; amd. Sec. 2, Ch. 528, L. 1975; amd,
Sec, 12, Ch. 140, L. 1977; amd. Sec. 1, Ch. 564, L. 1977; RCM. 1947, 69-5003(4); amd, Sec. 8, Ch. 490, L. 1985;
amd. Sec. 8, Ch. 280, L. 2001; amd. Sec. 1, Ch. 543, L. 2003.

76-4-122. Filing or recording of noncomplying plat or certificate of survey
prohibited. (1) The county clerk and recorder may not file or record any plat or certificate of
survey subject to review under this part showing a subdivision unless it complies with the
provisions o this part.

(2) A county clerk and recorder may not accept a subdivision plat or certificate d survey
subject to review under this part for filing until one o the following conditions has been met:

(a)h the person wishing tofile the plat or certificate of survey hasobtained approval of the
local health officer having jurisdiction and hasfiled the approval with the reviewing authority
and acertificate d subdivision approval has been issued pursuant to 76-4-125 indicating that
thereviewing authority hasapproved the subdivision application and that the subdivision i snot
subject to a sanitary restriction;

(b) theperson wishing tofilethe plat or certificate of survey hasobtained a certificate from
the governing body pursuant to 76-4-127 that the subdivision iswithin an area covered by a
growth policy pursuant to chapter 1 d this title or within a first-class or second-class
municipality, asdescribed in 7-1-4111, and will be provided with adequate municipal facilities
and adequate storm water drainage; or

() the person wishing to file the plat or certificate d survey has placed on the plat or
certificate of survey an acknowledged certification that the subdivision isexempt from review
under this part. The certification must quote in its entirety the wording of the applicable
exemption.

Hi gtory: (1)En. Sec.151,Ch. 197,L. 1967; R.C.M. 1947, 69-5004; (2)En. Sec. 150, Ch. 197, L. 1967; amd. Sec.
4,Ch.509, L. 1973;amd. Sec. 2 Ch.529, L. 1975;amd. See. 12, Ch. 140, L. 1977; amd, Sec, 1,Ch.554, L. 1977;Sec.
69-5003, RCM. 1947; RCM. 1947, 69-5008(7), 69-5004; amnd., Sec. 9, Ch. 490, L. 1985: amd, Sec, 5 Ch. 592, L.
1985: amd. Sec. 29. Ch. 582, L. 1999; amd. Sec. 9, Ch. 280, L. 2001; amd. See. 13, Ch. 599, L. 2003.
Cross-References

Classification of municipalities, 7-1-4111.

76-4-123, Repealed. Sec. 15, Ch. 280, L. 2001.

History: En. Sec. 160, Ch. 197, L. 1967; amd. Sec. 4, Ch. 509, L. 1973; arnd. Sec. 2, Ch. §29, L. 1975; amd.

Sec. 12, Ch. 140, L. 1977; amd. Sec. 1, Ch. 554, L. 1977, RCM. 1947, 68-5003(1); amd. Sec. 10, Ch. 490, L. 1985;
amd. Sec. 6, Ch. 592, L. 1985; amd. See. 30, Ch. 582, L. 1999.

76-4-124. Repealed. Sec. 15, Ch. 280, L. 2001.
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History: En. Sec. 150,Ch. 197, L. 1967; amd. Sec, 4, Ch. 809, L. 1973, amd. Sec. 2 Ch. 529, L. 1975, amd.
Sec, 12, Ch. 140, L. 1977;amd. Sec. 1, Ch. 564, L. 1977; R.C.M. 1947, 69-5003(2), (3); amd. Sec. 11, Ch. 40, L.
1985, amd. Sec. 7, Ch. 592, L. 1985; amd. Sec. 31, Ch. 532, L. 199,

76-4-125. Review of subdivision application — land divisions excluded from
review. (1) Except as provided in subsection (2), an applicationfor review o a subdivision must
be submitted to the reviewing authority. The review by the reviewing authority must be as
follows:

(& At any time after the developer has submitted an application under the Montana
Subdivision and Platting Act, the developer shall present a subdivision application to the
reviewing authority. Theapplication must include preliminary plans and specificationsfor the
proposed development, whatever information the devel oper feels necessary for its subsequent
review, any public comments or summaries o public comments collected as provided in
76-3-604(6), and information required by thereviewing authority. Subdivision fees assessed by
the reviewing authority must accompany the application. 1f the proposed devel opment includes
onsite sewage disposal facilities, the developer shall notify the designated agent o the local
board d health prior to presenting the subdivision application to the reviewing authority. The
agent may conduct a preliminary site assessment to determine whether the site meets
applicable state and local requirements.

Except asprovidedin 75-1-205(4) and 75-1-208(4)(b), the department shall makeafinal
decision on the proposed subdivison within 60 days after the submission d a complete
application and payment of fees to the reviewing authority unless an environmental impact
statement isrequired, at whichtimethisdeadline may beincreased to 120 days. Thereviewing
authority may not request additional information for the purposed extending the time allowed
for a review and final decision on the proposed subdivision. If the department approves the
subdivision, the department shall issue a certificate of subdivision approval indicating that it
has approved the plans and specificationsand that the subdivision is not subject to a sanitary
restriction.

(2) A subdivision excluded from the provisions d chapter 3 must be submitted for review
according to the provisionsd thispart, except that thefollowingdivisionsor parcels, unlessthe
exclusions are used to evade the provisionsd this part, are not subject to review:

(@ theexclusionscitedin 76-3-201 and 76-3-204;

(b) divisions made for the purpose of acquiring additional land to become part d an
approved parcel, providedthat water or sewage disposal facilities may not beconstructed onthe
additional acquired parcel and that the division does not fall within a previously platted or
approved subdivision:

(c) divisions madefor purposesother than the construction o water supply or sewage and
solid waste disposal facilities as the department specifiesby rule;

d) divisionslocated within jurisdictional areasthat haveadopted growth policiespursuant
to chapter 1 or within first-class or second-class municipalitiesfor which the governing body
certifies, pursuant to 76-4-127, that adequate storm water drainage and adequate municipal
facilitieswill be provided; and

(e) subject to the provisions of subsection (3), aremainder o an original tract created by
segregating a parcel from the tract for purposesd transfer if:

(i) theremainder is served by a public or multiple-user sewage system approved before
January 1, 1997, pursuant to local regulations or this chapter; or

(i) the remainder is 1 acre or larger and has an individual sewage system serving a
discharge source that was in existence prior to April 29, 1993, and, if required when installed,
the system was approved pursuant to local regulations or thischapter.

(3) Consistent withtheapplicable provisionsd 50-2-116, alocal health officer may require
that, prior to thefilingdf a plat or acertificate d survey subject toreview under thispart for the
parcel to be segregated from the remainder referenced in subsection (2)(e)(ii), the remainder

include acreage or features sufficient to accommodate a replacement drainfield.

H StOl’P]/: En. Sec. 150, Ch. 197. L. 1967;amd. Sec. 4, Ch. 50, L. 1973; amd. Sec, 2, Ch. 529, L. 1975; amd.
Sec, 12, Ch. 140, L. 1977:amd. Sec. 1, Ch. 554, L. 1977:R.C.M. 1947, 69-5003(8), (10); amd. Sec. 12, Ch. 490, L.
1985; amd. Sec. 1, Ch. 280 L. 1997; amd. Sec. 10, Ch. 280, L. 2001; amd. Sec. 9, Ch. 29, L. 2001; amd. Sec. 8, Ch.
3P, L. 2006, amd. Sec. 12, Ch. 337, L. 2005;amd. Sec. 1, Ch. 111, L. 2007; arnd. See. 11, Ch. 150, L. 2007.

2007 MCA



65 STATE REGULATION OF SUBDIVISIONS 76-4-129

Compiler's Comments
2007 Amendments — CompositeSection: Chapter 111 in (2)(e)(ii) near middle substituted " servinga discharge

source that was in existence” for “that was constructed" and after “installed" inserted "the system”. Amendment
effective March 30, 2007.

Chapter 150in (3) after “50-2-116" deleted “(1)(1)”. Amendment effective October 1, 2007.

76-4-126. Right to hearing. (1) Upon a denial o approva of subdivision plans and
specifications relating to environmental health facilities, the person who is aggrieved by the
denial may request a hearing before the board. A hearing request must be filed, in writing,
within 30 daysafter receipt d the noticeof denial and must state thereasonfor therequest. The
contested case provisionsof the Montana Administrative Procedure Act, Title 2, chapter 4, part
6, apply to a hearing held under this section.

(2) If thegrounds for adenial o approval under thispartinclude noncompliance with local
laws or regulationsother than those adopting, pursuant to 50-2-116, state minimum standards
for the control and disposal of sewage, the board shall uponreceipt o a hearing request refer the
local complianceissues to the appropriateloca authority. After opportunity for a hearing, the
local authority shall issuea determination regarding the local complianceissues, and the board

shall incorporate the determination of the loca authority in the board's final decision.
Il_iistory: En.Sec.5,Ch.509, L.1973; R.C.M. 1947, 69-5006; amd. Sec. 13, Ch. 490, L.. 1985; amd. Sec. 5, Ch.
79, L. 2001.

Cross-References
Contested case defined — applicabilityd Montana Administrative Procedure Act, 2-4-102.

76-4-127. Notice of certification that adequate storm water drainage and
adequate municipal facilities will be provided. (1) To qualify for the cxcmption from
review set out in 76-4-125(2)(d), the governing body, asdefined in 76-3-103, shall, prior tofinal
plat approval under theM ontana Subdivision and Platting Act, send noticed certification to the
reviewingauthority thatasubdivision hasbeensubmittedfor approval and that adequate storm
water drainage and adequate municipal facilitieswill be providedfor the subdivision.

(2 Thenotice d certification must include thefollowing:

(@ thenameand addressof the applicant;

(b) acopyd the preliminary platincluded with theapplication for the proposed subdivision
or afinal plat when a preliminary plat isnot necessary;

(¢ thenumber o proposed parcelsin the subdivision;

(d) acopy o any applicable zoning ordinancesin effect:

‘ ) edhow construction d thesewage disposal andwater supply systems or extensionswill be
inanc

(® certification that the subdivisioniswithin an area covered by a growth policy pursuant
to chapter 1 d thistitle or within afirst-class or second-class municipality, as described in
7-1-4111, and a copy of the growth palicy, when applicable, if one has not yet been submitted to
the reviewing authority;

(8) therelativelocationdf the subdivision to the city or town;

(h) certifieation that adequate mun|C|B facilitiesfor the supply of water and disposal o
sewageand solldwasteareavallabl eor will beprovidedwithinthetimeprovidedin76-3-507;

@) if water suppl%/ sewage disposal, or solid waste facilities are not municipally owned,
certificationfrom the facility ownersthat adequatefacilitiesare available; and

() certification that the governing body has reviewed and approved plans to ensure
adequate storm water drainage.

History: En.Sec. 150, Ch. 197, L. 1967; amd. Sec. 4, Ch. 509, L. 1973; amd. Sec. 2, Ch. 529, L. 1975; amd.
Sec. 12, Ch, 140, L, 1977; amd, Sec. 1, Ch. 554, L. 1977; R.C.M. 1947, 69-6003(part); and. Sec. 14, Ch. 490, L.
1985; amd. Sec. 8, Ch. 592, L. 1985; amd. Sec. 32, Ch. 582, L. 1999; amd. Sec. 11, Ch. 280, L. 2001; amd. Sec. 14,
Ch. 699, L. 2003; amd. Secs. 1, 2, Ch. 433, L. 2005.

76-4-128. Repealed. Sec. 15, Ch. 280, L. 2001.

History: En.Sec. 152, Ch. 197, L. 1967; amd. Sec. 3, Ch. 509, L. 1973; amd. Sec, 3, Ch. 529, L. 1975; amd.
Sec. 3, Ch.557, L. 1977; R.C.M. 1947, 69-5005(5); amd. Sec. 2. Ch. 653, L. 1981.

76-4-129. Joint application form and concurrent review. (1) Within 90 days after
July 1,1977, the department shall prepare and distribute a joint application form that can be
used by an applicant to apply for approval of a subdivisionunder the provisionsd thispart and
the provisionsd chapter 3. When an application isreceivedby either the department or aloca
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government, the department or local government is responsible for forwarding the appropriate
partsd the application to the other entity. o

(2 The review required by this part and the provisions of chapter 3 shall occur
concurrently.

History: ~ En. See. 150, Ch. 197, L. 1967; amd. Sec. 4 Ch.509, L. 1973; amd.See. 2, Ch.629, L 1976; amd.
Sec. 12, Ch. 140, L 1977; amd. Sec. 1, Ch. 554, L 1977; RC.M.1947, 69-5003(11); amd. Sec. 3 Ch. 236, L. 1981;
anmd. Seec.6, Ch. 274, L. 1981

76-4-130. Deviation from certificate of subdivision approval. A person may not
construct or use a facility that. deviates from the certificate of subdivision approval until the
reviewing authority hasapproved the deviation.

Higtory: En Sec. 150, Ch. 197, L 1967; amd. Sec. 4, Ch.509, L. 1973; amd. Sec. 2 Ch.629, L. 1975, amd.

Sec. 12, Ch. 140, L 1977; amd. Sec. 1, Ch.554, L. 1977; R C M 1947, 69-5003(9); amd. Sec. 15 Ch.490, L 1985;
amd. Sec. 12, Ch. 280, L. 2001

76-4-131. Applicability of public water supply laws. The exclusions provided for in
76-4-121, 76-4-122, and 76-4-125 do not relieve any person o the duty to comply with the
requirementsd Title 75,chapter 6. An extension of a publicwater supply systemor an extension
of a public sewage system to serve a subdivision must be reviewed in accordance with the
provisionsdf Title 75, chapter 6.

Higtory: En. Sec. 150, Ch, 197, L. 1967, amd. Sec.4, Ch.509, L 1973; amd. Sec. 2 Ch.529, L 1975; amd,
Sec. 12, Ch.140,L.1977; amd. Sec. 1, Ch.554,L.1977; RC.M.1847, 69-5003(6); amd. Sec. 18, Ch. 280, L. 2001.

76-4-132. Special revenueaccount — deposit and useof fees. (1) All feescollected by
the department under 76-4-105 must be deposited in an account in the state special revenue
fund.

(2) Fundsin the account established in subsection (1) may be used only as provided in
76-4-105.

Hstory: En.Sec.2 Ch.514, L 1995, amd. See. 14, Ch. 280, L 200L

76-4-133. Installation inspection. A person who ownsor controls a parcel of land that
has been approved under this chapter for the installation o an individual or multiple-user
sewage system shall:

(1) havethe systeminspected during installation by the local health officer, as defined in
50-1-101, or by theinstaller or other person designated by the local health officer; and

(@ file with the local board of health a certification by the inspector that the system has
been installed in compliance with the certificate of subdivision approval and any conditions o

roval.
appHistory: En. Sec. 3 Ch.280, L 2001; amd. Sec. 12, Ch. 150, L. 2007.
Compiler's Comments

2007 Amendment: Chapter 150 in (1) after "defined in" substituted “50-1-101” for “50-2-101”. Amendment
effective October 1, 2007.

76-4-134 reserved.

76-4-135, State regulations no more stringent than federal regulations or
guidelines. (1) After April 14, 1995, except as providedin subsections(2) through (5) or unless
required by state law, the department may not adopt a rule to implement thischapter that is
more stringent than the comparable federal regulations or guidelinesthat address the same
circumstances. The department may incorporateby reference comparablefederal regulationsor
guidelines.

(2) Thedepartment may adopt aruletoiinplement thischapterthatis morestringent than
comparable federal regulationsor guidelines only if the department makes a written finding
after a public hearing and public comment and based on evidencein therecord that:

(8 theproposedstatestandard or requirement protects publicheal thor theenvironment of
the state; and

(b) thestatestandard or requirement to beimposed can mitigate harm to the public health
or environment and is achievable under current technology.

(3) The written finding must reference information and peer-reviewed scientific studies
containedintherecordthatformsthe basisfor the department’s conclusion. Thewrittenfinding
must also include information from the hearing record regarding the costs to the regulated
community that aredirectly attributable to the proposed state standard or requirement.
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(4) (& A person affected by a rule d the department adopted after January 1, 1990, and
before April 14, 1995, that that person believesto be more stringent than comparable federal
regulations or guidelines may petition the department to review the rule. If the department
determines that the ruleis more stringent than comparable federal regulations or guidelines,
the department shall comply with this section by either revising the rule to conform to the
federal regulationsor guidelines or by makingthewrittenfinding, asprovided under subsection
(2), within a reasonable period f time, not to exceed 12 months after receiving the petition. A
petition under this section does not relieve the petitioner of the duty to comply with the
%hallenged rule. The department may charge a petition filing feein an amount not to exceed

250.

() A person may also petition the department for a rule review under subsection (4)(a) if
thedepartment adoptsaruleafter January 1,1990, inan areain whichnofederal regulationsor
guidelines existed and the federal government subsequently establishes comparable
regulationsor guidelinesthat arelessstringent thanthepreviously adopted department rule.

(5) This section does not apply to a rule adopted under the emergency rulemaking
provisions d 2-4-303(1).

History: En.Sec. 3, Ch. 471, L. 1995.

Parts 2through 9 reserved

Part 10
Penalties, Fees, and Interest

76-4-1001. Penalty factors. (1) In determining the amount d an administrative or civil
penalty to which subsection (4) applies, thedepartment d environmental quality or thedistrict
court, as appropriate, shall takeinto account the followingfactors:

(@ thenature, extent, and gravity o the violation;

(b) thecircumstances d theviolation;

(¢) theviolator's prior history d any violation, which:

@) must beaviolation o arequirement under theauthority o thesamechapter and partas
the violation for which the penalty is being assessed,;

(if) must be documented in an administrative order or a judicial order or judgment issued
within 3 yearsprior to thedated the occurrenced the violationfor which the penalty i sheing
assessed; and

@iii) may not, at the time that the penalty is being assessed, be undergoing or subject to
administrative appeal or judicia review;

gd) the economic benefit or savings resulting from the violator's action:

e) theviolator's good faith and cooperation;

® the amounts voluntarily expended by the violator, beyond what is required by law or
order, to addressor mitigate the violation or impactsd theviolation; and

(g) other mattersthat justice may require.

(2) After the amount of a penalty isdetermined under subsection (1), the department of
environmental quality or thedistrict court, asappropriate, may consider theviolator's financial
abi Igtly to pay the penalty and may institutea payment scheduleor suspend all or a portion of the
penalty.

(3) Thedepartment o environmental quality may accept a supplemental environmental
project as mitigation for a portion of the penalty. For purposesd this section, a" supplemental
environmental project” is an environmentally beneficial project that a violator agrees to
undertake insettlement d an enforcement action but which theviolator i snot otherwiselegally
required to perform.

(4) Thissection appliesto penaltiesassessed by thedepartment of environmental quality or
thedistrict court under Title 75, chapters2, 5, 6,11, and 20; Title 75, chapter 10, parts2, 4, 5, and
12; and Title 76, chapter 4.

(5) Theboard d environmental review and the department of environmental quality may,
for the statuteslisted i n subsection (4) for which each has rulemaking authority, adopt rulesto
implement this section.

History: En. Sec. 1, Ch. 487, L. 2005.
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76-4-1002. Collection of penalties, fees, latefees, and interest.(1) If the department
o environmental quality is unable to collect penalties, fees, late fees, or interest assessed
pursuant to the provisionsdf Title 75 or Title 76, chapter 4, the department o environmental
quality may assign the debt to a collection service or transfer the debt to the department of
revenue pursuant to Title 17, chapter 4, part 1

(2) (& Thereasonable collectioncostsd acollectionservice,if approved by thedepartment
o environmental quality, or assistance costscharged the department of environmental quality
by the department o revenue pursuant to 17-4-103(3) may be added to the debt for which
collectionis being sought.
17 é(ll?)lo 6(i) All money collected by the department of revenue is subject to the provisions of

(i) All money collected by a collection service must be paid to the department o
environmental quality and deposited in thegeneral fund or theaccounts specifiedin statutefor
the assessed penalties, fees, latefees, or interest, except that the collection service may retain
those collectioncostsor, if thetotal debt is not collected, that portion d collectioncoststhat are

approved by the department.
History: En. Sec. 2, Ch. 487, L. 2005.

Part 11
Qut-of-State Sales of In-State Subdivisions
(Repealed)

76-4-1101. Repealed. Sec. 6, Ch. 170, L. 1999

History: (1)En.Sec. 9, Ch. 191, L. 1963; Sec. 67-2109, RCM. 1947; (2)thru (4)En. Sec. 1, Ch. 191, L. 1963;
amd. Sec. 321, Ch. 350, L. 1974; Sec. 67-2101, R.C.M. 1947;R.C.M. 1947, 67-2101, 67-2109; amd. Sec. 6,Ch. 497, L.
1979; amd. Sec. 3, Ch. 274, L. 1981.

76-4-1102. Repealed. Sec. 6, Ch. 170, L. 1999.
History: En.Sec. 2, Ch. 191, L. 1963; amd, Sec. 322, Ch. 350. L. 1974; RCM. 1947, 67-2102.

76-4-1103. Repealed. Sec.6, Ch. 170, L. 1999.
History: En.Sec. 3, Ch. 191, L. 1963; amd. Sec. 323, Ch. 350, L. 1974; RCM. 1947. 67-2108(1).

76-4-1104. Repealed. Sec.6, Ch. 170, L. 1999.
History: En.S8ee. 3, Ch. 191, L. 1963; amd. Sec. 323, Ch, 350, L. 1974; RCM. 1947, 67-2103(2).

76-4-1105. Repealed. Sec. 6, Ch. 170, L. 1999.
History: En.Sec. 4, Ch. 191, L. 1963; RCM. 1947, 67-2104.

76-4-1106. Repealed. Sec. 6, Ch. 170, L. 1999.
History: En.See.5, Ch. 191, L. 1963; amd. Sec. 324, Ch. 350, L. 1974; RCM. 1947, 67-2105.

76-4-1107. Repealed. Sec.6, Ch. 170, L. 1999.
History: En.Sec. 6, Ch. 191, L. 1963; amd. Sec, 325, Ch. 350, L. 1974; RCM. 1947, 67-2106(part).

76-4-1108. Repealed. Sec. 6, Ch. 170, L. 1999.

History: En.Seec.6,Ch. 191.L.1963; amd. Sec. 325, Ch. 360, L. 1974; RCM. 1947, 67-2106(part); amd. Sec.
1,Ch. 277, L. 1983.

76-4-1109. Repealed. Sec.6, Ch. 170, L. 1999.
History: En. Sec. 7, Ch. 191, L. 1963; amd. Sec. 326, Ch. 360, L. 1974; RCM. 1947, 67-2107.

76-4-1110. Repealed. Sec. 6, Ch. 170, L. 1999,
History: En. Sec. 13, C h 191, L. 1963; amd. Sec. 330, Ch. 350, L. 1974; RCM. 1947, 67-2113.
76-4-1111. Repealed. Sec. 6, Ch. 170, L. 1999.
History: En.Sec. 12, Ch. 191, L. 1963; amd. Sec. 329, Ch. 350, L. 1974; RCM. 1947, 67-2112,

76-4-1112. Repealed. Sec. 6, Ch. 170, L. 1999.
History: En.Sec, 11, Ch. 191, L. 1963; RCM. 1947, 67-2111.

76-4-1113. Repealed. Sec.6, Ch. 170, L. 1999.
History: En. Sec. 10, Ch. 191, L. 1963; amd. See. 328, Ch. 350, L. 1974; RCM. 1947, 67-2110.

76-4-1114. Repealed. Sec. 6, Ch. 170, L. 1999.
History: En. Sec. 8, Ch. 191, L. 1963; amd. Sec. 327, Ch. 350. L. 1974; RCM. 1947, 67-2108,

76-4-1115. Repealed. Sec.6, Ch. 170, L. 1999.
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History: EN. Sec. 16, Ch. 191, L. 1963; amd. Sec, 332, Ch. 350, L. 1974, RCM. 1947, 67-2116; amd. Sec. 12,
Ch. 266, L. 1979.

76-4-1116. Repealed. Sec. 6, Ch. 170, L. 1999.
History: En. See. 14, Ch. 191, L. 1963; amd. Sec. 331, Ch. 350, L. 1974; RCM. 1947, 67-2114.

76-4-1117. Repealed.Sec. 6, Ch. 170, L. 1999.
History: En. Sec.15, Ch. 191, L. 1963; RCM. 1947, 67-2115; amd. See. 13, Ch. 266, L. 1979.

Part 12
In-State Sales of Out-of-State Subdivisions
(Repealed)

76-4-1201. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En. See. 20, Ch. 97, L. 1969; RCM. 1947, 67-2136.

76-4-1202. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En.See.1,Ch. 97, L. 1969; amd. Sec. 333, Ch. 350, L. 1974; RCM. 1947,67-2117;amd. See. 7, Ch.
497,L. 1979; amd. Sec. 3, Ch. 274, . 1981.

76-4-1203. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En.Secs.2,10,Ch.97, L.1969; amd. Secs. 334,340, Ch. 350, L. 1974; RCM. 1947, 67-2118(part),
67-2126(1); amd. Sec. 8, Ch. 497, L. 1979,

76-4-1204. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En. Sec. 10, Ch. 97, L. 1969; amd. Sec. 340, Ch. 350, L. 1974; RCM. 1947, 67-2126(4).

76-4-1205. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En. Sec. 10, Ch. 97, L. 1969; amd. Sec. 340. Ch. 350, L. 1974; RCM. 1947, 67-2126(6).

76-4-1206. Repealed. Sec. 46, Ch. 481, L. 1997.
. H |2 st(ory: En.Secs. 10, 11, Ch. 97, L. 1969; amd. Secs. 340,341, Ch. 350, L. 1974; R.CM. 1947, 67-2126(5)(b),
7-2127(1).

76-4-1207. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En. Sec. 11, Ch. 97, L. 1969; amd. Sec. 341, Ch. 350, L. 1974; RCM. 1947, 67-2127(2), (3)-

76-4-1208. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En, See. 11, Ch. 97, L. 1969; amd. Sec. 341, Ch. 350, L. 1974; RCM. 1947, 67-2127(part).

76-4-1209. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En.Sec. 11, Ch. 97, L. 1969; amd. Sec. 341, Ch. 350, L. 1974; RCM. 1947, 67-2127(part).

76-4-1210. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En. Sec. 11, Ch. 97, L. 1969; amd. Sec. 841, Ch. 360, L. 1974; RCM. 1947, 67-2127(part).

76-4-1211. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En. Sec. 2, Ch. 97, L. 1969; amd. Sec. 334, Ch. 350, L. 1974; RCM. 1947, 67-2118(part).

76-4-1212. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En. See, 2, Ch. 97, L. 1969; amd. Sec. 334, Ch. 350, L. 1974; RCM. 1947, 67-2118(part); amd. Sec.
1, Ch. 277, L. 1983.

76-4-1213. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En. Secs. 2,10, Ch. 97, L. 1969; amd. Secs. 334,340, Ch. 350, L. 1974; RCM. 1947, 67-2118(part),
67-2126(5)(c); and. Sec. 1, Ch. 277, L. 1983.

76-4-1214 through 76-41220 r eserved.

76-4-1221. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En. Sec, 3, Ch. 97, L. 1969; RCM. 1947, 67-2119(part).

76-4-1222. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En. Seec. 3, Ch. 97, L. 1969; RCM. 1947, 67-2119(part); amd. Sec. 8, Ch. 351, L. 1979,

76-4-1223. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En. Sec. 3, Ch. 97, L. 1969; RCM. 1847, 67-2119(part).

76-4-1224. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En. See. 3, Ch. 97, L. 1969; RCM. 1947, 67-2119(part).

76-4-1225. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En. Sec. 10, Ch. 97, L. 1969; amd. Sec. 340, Ch. 350, L. 1974; RCM. 1947, 67-2126(7).
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76-4-1226. Repealed. Sec. 46, Ch. 481, L. 1997.
History: EN. See.4,Ch. 97,L.1969; RCM. 1947, 67-2120.

76-4-1227. Repealed. Sec. 46, Ch. 481, L. 1997.

History: En. Secs. 5,10, Ch. 97, L.1969; amd. See. 335,340, Ch. 350, L. 1974; RCM. 1947, 67-2121(part),
67-2126(5)(a).

76-4-1228. Repealed. Sec. 46, Ch. 481, L. 1997.

History: En. Sec.5,Ch. 97, L. 1969;amd. Sec. 335, Ch. 350, L. 1974;RCM. 1947,67-2121(1)(b), (), (g),(h),
@), G (), ().

76-4-1229. Repealed. Sec. 46, Ch. 481, L. 1997.

History: EN. See. 5, Ch. 97, L. 1969; amd, Sec, 335, Ch. 350, L. 1974; RCM. 1947, 67-2121(1)(d), (€).

76-4-1230. Repealed. Sec. 46, Ch. 481, L. 1997.

History: En. Seec. 5, Ch. 97, L. 1969; amd. See. 335, Ch. 350, L. 1974; RCM. 1947, 67-2121(1)(a), (C),(m),
(n), (0).

76-4-1231. Repealed. Sec. 46, Ch. 481, L. 1997.

History: En. Sec. 5, Ch. 97, L. 1969; amd. Sec. 335, Ch. 350, L. 1974; RCM. 1947, 67-2121(2).

76-4-1232. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En. See. 5,Ch. 97, L. 1969; amd. See. 335, Ch. 350, L. 1974, RCM. 1947, 67-2121(3).

76-4-1233. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En. Sec. 6,Ch. 97, L. 1969; amd. See. 336, Ch. 350, L. 1974; RCM. 1947, 67-2122(1).

76-4-1234. Repealed. Sec. 46, Ch. 481, L. 1997.

History: En. Secs. 6,10, Ch. 97, L. 1969; amd. Secs. 336,340. Ch. 350, L. 1974; RCM. 1947, 67-2122(2),
67-2126(2).

76-4-1235. Repealed. Sec. 46, Ch. 481, L. 1997.

History: EN. Sec. 6, Ch. 97. L. 1969; arnd. Sec. 336, Ch. 350, L. 1974; RCM. 1947, 67-2122(3).

76-4-1236. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En Sec.7,Ch. 97, L. 1969; amd. Sec. 337, Ch. 350, L. 1974; RCM. 1947, 67-2123.

76-4-1237. Repealed. Sec. 46, Ch. 481, L. 1997.

History: En. Sec. 8,Ch. 97, L. 1969; amd. Sec. 1, Ch. 110, L. 1974; amd., Sec. 338, Ch. 350, L. 1974; RCM.
1947, 67-2124(part).

76-4-1238. Repealed. Sec. 46, Ch. 481, L. 1997.

History: En. Sec. 8, Ch. 97, L. 1969; amd. Sec. 1, Ch. 110, L. 1974; amd. Seec. 338. Ch. 350, L. 1974; RCM.
1947, 67-2124(part).

76-4-1239. Repealed. Sec. 46, Ch. 481, L. 1997.

History: EN. See. 8,Ch. 97, L. 1969; amd. Sec. 1, Ch. 110, L. 1974; amd. Sec. 338, Ch. 350, L. 1974; RCM.
1947, 67-2124(4).

76-4-1240. Repealed. Sec. 46, Ch. 481, L. 1997.
History: EN. Sec.9.Ch. 97, L. 1969, amd. Sec, 339, Ch. 350, L. 1974; RCM. 1947, 67-2126.

76-4-1241. Repealed.Sec. 46. Ch. 481, L. 1997.
History: En.Seec. 12, Ch. 97, L. 1969; amd. Sec. 342, Ch. 350, L. 1974; RCM. 1947, 67-2128(1).

76-4-1242. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En. Sec. 12, Ch. 97, L. 1969; amd. See. 342, Ch. 350, L. 1974; RCM. 1947, 67-2128(2).

76-4-1243, Repealed. Sec. 46, Ch. 481, L. 1997.

History: En. See.13,Ch. 97, L. 1969; amd, Sec. 343, Ch. 350, L. 1974; amd. Sec. 56, Ch. 359, L. 1977; RCM.
1947, 67-2129.

76-4-1244. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En. See. 10, Ch. 97, L. 1969; amd. Sec, 340, Ch. 350, L. 1974; RCM. 1947, 67-2126(3).

76-4-1246. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En. Sec. 15, Ch. 97, L. 1969; RCM. 1947, 67-2131; amd. Sec. 14, Ch. 266, L. 1979.

76-4-1246. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En. Sec. 18, Ch. 97, L. 1969; RCM. 1947, 67-2134.

76-4-1247. Repealed. Sec. 46, Ch. 481, L. 1997.
History: En. Sec. 16, Ch. 97, L. 1969; RCM. 1947, 67-2132(a), (b), (€).

76-4-1248, Repealed.Sec. 46, Ch. 481, L. 1997.
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Higory: En. Sec. 16, Ch. 97, L. 1969; R.C.M. 1947, 67-2132(c), (d).

76-4-1249. Repealed. Sec. 46, Ch. 481, L. 1997.
Higtory: En.Seec. 16, Ch. 97, L. 1969; R.C.M. 1947, 67-2132(f).

76-4-1250. Repealed. Sec. 46, Ch. 481, L. 1997.
Hidory: En. Seec.17, Ch. 97, L. 1969; R.C.M. 1947, 67-2133.

76-4-1251. Repealed. Sec. 46, Ch. 481, L. 1997.
History En. Sec. 19, Ch. 97, L. 1969; amd. See. 344, Ch. 350, L. 1974; R.C.M. 1947, 67-2135.
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