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Introduction

It is easy to lend mythical status to Montana's waters. From the Bitterroot to the Yellowstone and
all the water in between, Montana's rivers, creeks, lakes and man-made reservoirs play @
significant role in the state's history. We are as connected to the water that cuts between our
mountains and through our prairies as we are to the land itself.

Because of that relationship, it is difficult to overstate the lmportunce of ater fo the Treasure
State. We depend on water for irrigating crops, quenching the '
enabling industry, generating power, preserving fish and
myriad of recreational opportunities. I

Water - mostly its quantity and quality - is a biennial
has been more than a decade since the Legislature conve
examine water policy.

The creation of the Water Policy Interim Committee was fhe resulf
head between 2005 and 2007.

passed in 2005, HB 22 imposed a fee on every water right in the state. Water right
claims as well as provisional permits and certificates granted in the new appropriations process
were required to pay the fee until the statute terminated in 2015. However, the 2007 Legislature
repealed the fee provisions of HB22 and transferred $25 million in general fund revenue to the
water adjudication account to replace fee revenue and keep the process on the 2015 timeline.
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The tasks assigned to the committee and a brief summary of the WPIC responses are included in
Appendix A.

The committee met 10 times over the interim and ventured into closed basins to hear comments
from some of the Montanans most affected by water management policies. In addition to Helena
meetings, the WPIC held meetings in Dillon, Bozeman, Thompson Falls, Choteau, and Hamilton.




Montana water management framework

Similar to other western states, Montana water law is based on the prior appropriation doctrine.
The prior appropriation doctrine, which means first in time, first in right, evolved as western lands
were developed through mining and agriculture. The eastern United States is based on a

riparian doctrine which provides that property owners along the banks of a surface water source
have the right to use the water that runs through or is pooled on their property. Those that aren't
located along a surface water body are not entitled to water.

The riparicm doctrine didn't work well in the orid western | ;lted States

located on a surface water body ond they moved the
the movement of water was extensive and it is probably
extensive than the federal irrigation projects.

was no requirement that the use of the water be i
use in the county Some water users flled cmd

time, first'in rlght

The more recent or "junior" a wa
times of Iow or I|m|ted water sup

cognized the importance of Montana's water to the
he Constitution made it clear that all waters of the state are
use of its people. Article IX, section 3 of the Montana

. (1) All existing rights to the use of any waters for any
useful or beneflcml purpose are hereby recognized and confirmed.

(2) The.use of all water that is now or may hereafter be appropriated for
sale, rent, dlstrlbutlon, or other beneficial use, the right of way over the lands of
hers for, oH éltches, drains, flumes, canals, and aqueducts necessarily used in
n thereW|th and the sites for reservoirs necessary for collecting and
water shall be held to be a public use.

(3) All surface, underground, flood, and atmospheric waters within the
boundaries of the state are the property of the state for the use of its people and
are subject to appropriation for beneficial uses as provided by law.




(4) The legislature shall provide for the administration, control, and
regulation of water rights and shall establish a system of centralized records, in
addition to the present system of local records."

Because not all water use was required to be filed with the state or with the county there was no
way to quantify the water rights that are guaranteed through subsection (1) of Article IX, section
3.

Policy makers knew that these rights were recognized and confirmed t didn't know who
had the right to use the water, where the water was put to beneficial how much water was
used, when the water was used, cmd other important eleme'fﬁfs"of a wcxte’l,:" ight he Legis|a'rure >

2 A more detailed description of the statewide adjudication and ancillary issues can be
found in the Legislative Environmental Policy Office Publication "Montana's Water: Where is it?
Who can use it? Who decides?" (2004)

(http://leg.mt.gov/css/publications/environmental /default.asp).
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and assists local watershed groups and water users to solve water management problems by
providing technical support to other DNRC bureaus, the Reserved Water Rights Compact
Commission, and other governmental entities.

The Water Operations Bureau administers the following programs:

. Dam Safety -- Ensures that the approximately 90 dams statewide that have the potential
to cause loss of life downstream if they fail, are properly constructed mamtamed and
operated.

. Flood plain Management -- Assists the 110 locally administere d{p ain management
programs throughout Montana in reducing the loss of life and structural property through

reducing the amount of erosion of stream banks
throughout Montana.

water divisions in Montana that were created by section 3-7-101, MCA to

ting water rights and to conduct hearings in cases certified under section
85-2- 309 MCA. The water divisions boundaries are established as defined in section 3-7-102,
MCA. Each water division is presided over by a water judge. These water judges are district
court judges who are also designated as water judges. Because of extremely large work loads
faced by district court judges most certified hearings and other water related controversies are

5




heard by the Water Court rather than by the water division water judges. However, based on
the accelerated pace of the statewide adjudication process there is a possibility that this practice
may not be able to continue because of the Water Court workload related to decree issuance
and addressing all issue remarks prior to issuance of a final decree.

The Reserved Water Rights Compact Commission

The Reserved Water Rights Compact Commission was created in 1979 by the sg,'?
that created the Water Court. At the time, the federal governmem‘ was
behalf of the seven reservations for their federal reserved
created in response to uncertainty about how, and in wh

legislation
volved in litigation on

The Commission is a division of DNRC and is administrati;
budget purposes. The Commission's only mandate is to
division of the waters of the state between the tribes that are cl¢
nontribal federal users) and nontribal state water users. The C.

adjudication process but is integral to it, and the outcomjé"”of the
process is critical to the work of the Commission. )

sion is not separate from the
statewide adjudication

Montana is the only state with a Compact Commnssnon.» Some other western states are involved in
negotiation with the tribes and the federal ‘oVérnme' t i aﬁorneys general or natural
resources departments. Montana's proce has been successf e negotiations are conducted
in the context of litigation--if a tribe or federal enmy chooses not to negotiate, then its reserved
water rights will be litigated by th mey General on behalf of the state, in Montana's Water

nt is an Indian tribe, the federal government as trustee for
reached, and it can take many years, the compact is then

reserved
the tribe.
ratified by the
involving tribal n go to Congress because of necessary authorizations and
approprlcm *

and’ the»,, Rocky Boy's Compacts have gone through the entire process, and the Fort Peck Compact
is in front of Congress because of concerns of downstream states over water marketing provisions,
although other provisions are operational and have been approved by the Interior and Justice
Departments. The Crow and Fort Belknap Compacts have been approved by the Legislature but
are still waiting for federal approval and necessary legislation. The necessary federal legislation

6



appears to be moving forward but the outcome is unknown at this time. The Blackfeet Compact,
which is still under negotiation, will be of critical importance because of the St. Mary Project
located at the headwaters of the Milk River. The water moving through the St. Mary Project is so
crucial to the entire Milk River Basin that there is language included in the Fort Belknap Compact
that if the St. Mary Project is not maintained to current standards, then the entire Fort Belknap
Compact is void. The Confederated Salish/Kootenai Compact is also still under negotiation and is
of a high priority because of the permitting freeze in place on the Flathead Reservation.

ind won, and the

The Tribes brought water rlghts cases before the Montana Supreme Cou
" $ he water rights are

quantified.

A federal reserved water right is created when the feder :
Indian tribe, thereby impliedly reserving enough water t
The federal reserved water rights doctrine was decided ir
questions arose as to what that means in terms of quantn

not lapse from lack of utilization. ‘



Montana Water Law Basics

In Montana, a person must have a water right prior to appropriating water and putting the water
to beneficial use, unless the use falls under exemptions provided for in 85-2-306, MCA:

. A permit is not required before constructing an impoundment or pit and approprlatmg

water for use by livestock if:

the maximum capacity of the impoundment or pit is less than 15 acre-feet
the appropriation is less than 30 acre-feet a year; .
the appropriation is from a source other than a perenmal flo stream; and
the impoundment or pit is to be construc’red»dn and will be a ble foa parcel
of land that is owned or under the control of the ap licant and that is 40 acres or
larger.

year, except that a combined appropriation from the same
or developed spnngs exceeding this I|m|taj|on re

that include a hydrogeologic assessment, and, if necessary, a mitigation or aquifer recharge plan,
and ensures that a "senior” or prior surface water appropriator will not be adversely affected by
the new water use.



Applying for a new ground water permit in a closed basin is complex due in part to new statutes,
case law, and pending litigation on multiple issues. In general, it is more difficult to obtain an
appropriation in a closed basin than in a non-closed basin.

House Bill 831 is included in Appendix B. A flow chart outlining the closed basin groundwater
appropriation process is included in Appendix C.




Legal Issues in Closed Basins

Two court cases involving exempt uses in closed basins contributed to the changes passed in House
Bill 831 by the 2007 Legislature.

Closed basins in Montana date back to the administration and statewide adjudication of water
rights for determining the priority of post-1973 claims to water. It became clear that there were
significantly more adjudicated and legitimate nonadjudicated claims to r than there was
available water. The Legislature responded to this fact by enacfmg a moratorium on new
applications in the over appropriated basins.

The Legislature enacted basin closures for the Teton Riv.
85-2-330, MCA, the Upper Clark Fork River basin, sect
the Jefferson River basin and Madison River basin, sectior
the Upper Missouri River basin, sections 85-2-342 and 85
subbasin closure for Bitterroot River subbasins, section 85: |
85-2-319, MCA, provides that in a highly appropriated basin or /
Natural Resources and Conservation (DNRC) may by rul '
condition permits already issued.

however, that some ground watel
unrestricted appropriations of g

vater in a way that forbid the processing of new appllccmons
or directly connected” to the basin’s surface water.®

cxugm ntation p|on and if the applicant proved by a preponderance of evidence, in addition to

3 In HB831, see revisions to sections 85-2-329(2), 85-2-340(2), and 85-2-342(2), MCA.
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the criteria of section 85-2-311, MCA, that the augmentation plan provided sufficient
augmentation water in amount, time, and location to replace depletions to senior water rights.

The legislative history for the basin closure statutes provides little insight with regard to the

exceptions to the basin closure statutes and indicates that most of the concerns giving rise to the
bills related to surface water.

The connection of ground water and surface water

The supplemental environmental assessment further note
affects surface stream flows.

ound water exceptlon. The Legislature did not define
surface water” in any of the basin closure laws.

During the litigation, DNRC adopted ARM 36.12.101(33), defining “immediately or directly
connected to surface water” to mean ground water "which, when pumped at the flow rate
requested in the application and during the proposed period of diversion, induces surface water
infiltration." The definition again ignored water diverted from streams through prestream capture
of tributary ground water.
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In Montana Trout Unlimited v. Montana Department of Natural Resources and Conservation, the
Montana Supreme Court stated that the Upper Missouri River basin closure law serves, in part, to
protect senior water rights holders in the Upper Missouri River basin.*

The Court noted that the DNRC'’s interpretation of "immediately or directly” indicated that the

DNRC considered ground water to have an immediate or direct connection to surface water if
ground water "pumped at the flow rate requested in the application and during the proposed
period of diversion, induces surface water infiltration." This formal interpretation embodied in

ARM 36.12.101(33) comported with the informal interpretation embo

Director Bud Clinch to the Meagher County Conservation District. Admin

opp ication' may object. The restriction on processing applications saves appropriators the time
and expense of having to defend their water rights every time a new applicant seeks to
appropriate water in the basin. The Legislature provided interested parties with greater
protection than the right to file objections and proceed to contested case hearings by insulating
them from the burden and expense of the objection process.

12



The Municipal Exemption

House Bill 831 also addressed another issue that came to light in a court case: the definition of
what constituted a municipal use. In addition to the ground water exception in the Upper Missouri
River basin closure law there was an exception for a permit to appropriate water for domestic,
municipal, or stock use.

In 2004, the DNRC proposed to define "municipal use” as "uses associated. with o water system
for municipalities and incorporated or unincorporated towns and ciﬁesf' '

During the rulemaking process, the DNRC then amended the mumcupal us ition from "uses

‘the definition of "municipal use" to permit private developers in the Upper Missouri
River basm to appropriate water for new subdivisions would most likely take a significant amount

5 Cause No. ADV-2006-454, First Judicial District (March 2007).
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of water away from the already over appropriated water source, resulting in not enough water
for the owners of the existing water. Judge McCarter concluded that the Legislature intended to
preserve the existing water rights by closing the Upper Missouri River basin to new
appropriations. She also concluded that the exceptions to the closure must be interpreted
narrowly to comply with the legislative intent.

The striking of the narrowly defined term "municipal use” in order to enable the DNRC to apply a
more liberal definition contravened the legislative intent and placed the éxisting»Woter rights of
the plaintiffs in jeopardy. The plaintiffs were granted summary judgment, which had the effect of
reinstating the definition of "municipal use."

:"apphes to appllcq q,‘n\
2007. Appllcaﬂons for permits

5 The DNRC has appealed Lohmeier to the Montana Supreme Court.

14



Water Management: Other States

As the Montana Legislature considers water law in Montana - including water management, water
availability, and water rights - it is appropriate to consider the approaches taken by other
western states that are subject to the prior appropriation doctrine. The states analyzed were
chosen because of the various factors affecting each of them and their similarities and differences
with regard to water management. o

Arizona

The Arizona Department of Water Resources (ADWR) is t
water supply. Arizona has historically managed groun
resources separately. This practice is continved today.

states regarding modification of the operational fram
preferred alternatives for conjunctive operation of L

relieve the pro
desngncfed Achv

rdraft or "mining” in parts of Arizona that were
r AMA s. The three primary gools of the Code are:

supply requsremenfs

The second tier of the management structure is Irrigation Non-Expansion Areas or INAs. INAs are
in effect in areas where there was significant ground water overdraft but not severe enough to
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warrant an AMA designation. The management object in an INA is the prevention of further
declines in groundwater supplies primarily through prohibition of irrigation acreage expansion.
The ADWR generally does not regulate the quantity of water used within an INA, although water
users are required to file for underground storage and recovery permits, file notice of intent to
drill wells and obtain notices of irrigation authority to irrigate eligible lands. Also, owners of
non-exempt wells must use approved measuring devices and submit annual groundwater pumping
reports.

The thlrd her and the most restrictive with regards to mcnagement are ’th twe Monagement

groundwater withdrawals , water stored, and wate ‘
constructed from this data to illustrate a total supply.

whid hen publishes it in a newspaper to serve as notice. The Division Engineer provides a
recommendation to the water court regarding whether or not the application should be approved.
Parties who have a concern regarding the application have an opportunity to oppose the
application. If there is no opposition the water court judge makes a determination and either
grants or denies the application. If the application is granted it is entered into the decree and

16



enforced through the use of water commissioners. If there is opposition to the application, unless
the opposition can be alleviated by negotiations between the applicant and the opposing party,
the case goes before the water court for trial. If any party is unhappy with the outcome of a
case they can appeal the water court's decision to the Colorado Supreme Court.

Some priorities on major stream systems in Colorado date back to the 1850s. According to the
Colorado Division of Water Resources, most of the stream systems have been ove approprlcted
since the 1890's. Surface water appropriations may still be allowed if they can.be shut off when
a senior water right is calling for water. The state discourages domesti ace rights without
augmentation so the domestic supply does not have to be shit.down if ‘or wh 2n g call is made.
For the most part, only small residential and livestock wells are allowed to b d without
providing for protection to senior water rights. ; :

Groundwater permitting in Colorado is broken into two type ells -- exempt v

nonexempt wells.

Exempt wells are limited specifically by the conditions sfated o it when it is issued.

designatedr-ground water resources within the state. Groundwater applications in these areas are
not subject to water court involvement as outlined above.
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idaho

The state of Idaho is also a prior appropriation doctrine state. All surface and ground water are
the property of the state whose duty it is to supervise their appropriation and allotment to those
diverting the water to any beneficial use. Idaho water is managed by the idaho Department of
Woater Resources (IDWR).

Idaho has five different types of water rights. These are:
. permits -- the state issues permits that allow the development o

d licenses -- issued after a water right is developed;

i statutory claims;

d beneficial use claims (Snake River Basin Adjudication); and
. decreed rights -- these rights are issued after a

and represents ownership of the water right.

ject to litigation that involves a curtailment order on groundwater
' of a call made by senior surface water appropriators.”

7 More details regarding the curtailment order and its progress through the court system

can be found at:
http:/ /www.idwr.idaho.gov/about/issues/Curtailment_Order_Information/Curtailment_Order_Inf

ormation.htm
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Idaho also has different types of ground water designations. Critical ground water areas are
defined as "any ground water basin, or designated part thereof, not having sufficient ground
water to provide a reasonably safe supply for irrigation of cultivated lands, or other uses in the
basin ot the then current rates for withdrawal, or rates of withdrawal projected by consideration
of valid and outstanding applications and permits, as may be determined and designated, from
time to time by the director of the Idaho Department of Water Resources".

The IDWR can propose or requure a manogement plan in these areas. There is also a "ground

water right holders.

Washington

epartment of Ecology may also consider water quality issues as a
Bosed on its ossessment of the four part test the Department of

ronted a certificate for the water right outlining the actual terms of the water right
mcludmg the extent and nature of the right.

In 1945, the Washington Legislature adopted a comprehensive law related to groundwater.
Prior to the 1945 legislation ground water was treated differently based on case law and
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different types of ground water. The courts interpreted the 1945 law to only apply to specific
types of ground water but in 1973 the Washington legislature amended the definition of ground
water to make it clear that the ground water law applied to all ground water not only to
"percolating waters".

The 1973 ground water law made it clear that a permit was necessary before ground water
could be appropriated. However, like other western states, the legislature provnded exemptions
to the permit reqmrements for certain types of uses including for the use of woter)_reclalmed from

industrial uses (may not exceed 5000 gpd)

in a paper prepared in 2000, the Washington Attorney
to exempt uses: "In recent years there is recognition that th
wnthdrawals may be S|gn|f|cant Since there is no requnrement

regard to the type of pumpmg that is betng contemplated iority of a ground water

le pumping level".

ated to ”g\round water. This time the law was an
e future water availability. The
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New Law; New Terms

In passing House Bill 831, the 2007 Legislature clearly outlined in the preamble to the measure
why it was needed. In part, it noted that there has been confusion regarding ground water issves
in closed basins and the Department of Natural Resources and Conservation needed guidance
from the Legislature on how to proceed. It noted the importance of protecting seni
appropriators as well as preserving the quality of Montana's water. ;

Toward that end, legislators said ground water development in closed b ould be able to

proceed as long as the apphcant collects the necessary scnenhflc mformdi’

implemented.
Several of the study tasks dealt with new terms i
* Aquifer injection - the use of a well"’fo inject

filtration through the geologic materials
recharge or for an aquifer storage an

aquifer or controlled application
the aquifer to offset adverse effe

*Hyd(pge ogi
put to beniwflciaf use,

ter quality ... and predicted net depletion, if any, including the
surfoce wo'rer wnhln the closed bosms that are sub|ect to an

® The full definition is in 85-2-361, MCA.
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In general, HB 831 allowed for new ground water appropriations in closed basins if the
applicant for the water right complies with more stringent application requirements that include a
hydrogeologic assessment, and, if necessary, a mitigation or aquifer recharge plan that ensures
senior water rights will not will not be adversely affected. The law also allowed aquifer storage
and recovery projects and defined those projects as a beneficial use of water.

Water Quality

Several components of the new law deal with the possible mlnglmg of/w ter sources through
mitigation or aquifer recharge rhe law reqmres that an aq tha'r uses sewage

aquifer recharge plan.
The minimum requirements for aquifer recharge plans u

regulations and removal of at least 60 percent of nitrogen
load to the system; or a discharge of a total nitrogen efflu

about the use of individual septic
developments.

in September 2007, Kate Mi

quires that applications for new ground water use in a closed basin be
accompanied by a hydrolgeologic assessment, a scientific report that predicts if the new use
would result in a net depletion of surface water in the area proposed for the use. If it is
determined that a net depletion would adversely affect a senior water right, then the amount of
water resulting in the adverse effect must be offset by either a plan of mitigation or aquifer
recharge.
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Topics addressed by experts and the committee included the requirements and accuracy of the
hydrogeologic reports as well as how mitigation, aquifer recharge, and aquifer storage and
recovery may work in various scenarios.

Much of the discussion of mitigation and recharge centered around how to supply water for new
residential development.

in July 2007 John Westenberg of PBS&J, a natural resources consulhng flrm, told (the commlﬂee

system would include high quality or
characteristics, monitoring and eme

23



Water Supply and Sewage Disposal

As some parts of Montana experienced unprecedented population growth in recent years,

controversies about water supply and sewage disposal have risen to the fore - mostly in the
closed basin areas of Montana and especially in areas just outside the borders of cities and
towns.

Subdivisions may be served by individual wells - including 'rhose exempt from the DNRC permit
process - as well as individual septic systems. Other options include building community systems
that serve the development or connecting to nearby existing

At the September 2007 meeting, Eric Regensburger of

three out of every four lots created in Montana are usi
half of those are lots of less than two acres. The concern;
higher chance of contamination with high well density.

In October of 2007, Regensburger explained the opﬂons for wa
systems. For lots of one acre or larger, the type of system i
comply with current laws and regulations.

f one-half acre) must have
less than 20,000 square feet

° A public water system serves 25 or more people or 15 or more connections for 60 days
or more per year.
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John Tubbs of the DNRC said exempt well usage is the least expensive and time consuming
option. The costs of obtaining a permit could be as much as $15,000 and a change of water use
right could be $20,000. On average, it takes the DNRC 245 days to issue a permit for a new
water right, although it generally takes longer in closed basins.

Laura Ziemer of Trout Unlimited said that unlike the new law that requires some mitigation in
closed basins, there is no mitigation for exempt wells. She suggested that new exempt wells be
required to purchase a mitigation credit or be required to go through permitting.’

The DNRC contends that groundwater we[|s have b
flows. The ogency says exempt wells mg'

canals, reduce aquifer recharge, late season surface water flows and wetlands.
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The DNRC presented information on the potential consequences of converting from flood irrigation
to sprinklers related to the producer, water quality, water guantity and ecological conditions.
(Appendix G).
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Water Right Enforcement

Mark Twain supposedly knew that a sip of whisky could quench your thirst, but a grab for water
would lead to fisticuffs.'®

The study tasks directed the WPIC to examine enforcement of exempt wells. Those”)stotutorily

exempt wells are not monitored or metered by any state agency. Though the wells are limited to
35 gallons per minute and less than 10 acre feet a year, the reporhng of excesses would likely
fall to another water user.

aspects of water right enforcement in general.

In September 2007, Tim Hall, who at the time was the ¢ &
an overview of water right enforcement. While the DNRC
enforcement, disputes involving water rights issued prior.t

State law dls
Moriy Lambe

1% "Whiskey is for drinking; water is for fighting over.” Many sources attribute this quote to

Mark Twain, but some note that it was never verified.
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Under the prior appropriation doctrine and the decision in Montana Trout Unlimited v.
Department of Natural Resources and Conservation, a call by a senior water right holder must be
enforced against junior water right holders in the order of the least priority of the junior water
right holders, whether those water rights are surface water rights or ground water rights.

The state of Idaho is experiencing protracted litigation over this issue.'’ In its decision, the Idaho
Supreme Court stated that the priority ordering of the state’s version of the prior approprlatlon
doctrine is not absolute, and that an as yet undefined reasonableness sfondard merlts

consideration when administering the use of hydrologically connected sur a‘: and ground water.

An additional factor is Article XV, section 3, of the Idaho Consmuhon, which gives. prlorlty to
domestic water rights but requires that junior water righ ‘holders must ¢ -ompens
right holders for any taking of their water. \

However, it is much easier to
than it is to shut off wells. An
.ground water through the

In Montana, there is no prioritization among types of wa
close a headgate on a ditch during a call by a senior app'&,
additional complicating factor is the legal ability to continue to ¢

ny person is permitted to approprlate
egard for the rights of the public.'?

exercised within reasonable limits, is respected and enforced. We say within reasonable limits, for
this right to water, like the right by prior occupancy to mining or agricultural land, is not
unrestricted. It must be exercised with reference to the general condition of the country and the
necessities of the people, and not so as to deprive a whole neighborhood or community of its use,
and vest an absolute monopoly in a single individual.”
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potential public health crisis if junior domestic or municipal water rights were curtailed by a senior
appropriator's call for water. A call for water that implicated domestic or municipal water
supplies may require that the applicable government intervene to protect the public health.

State and local governments have inherent power to enact reasonable legislation for the health,
safety, welfare, or morals of the public, even though the legislation is an infringement of
individual rights. Police power regulations are presumed reasonable, and a clear showing is
required for a finding that they are unreasonable.'

The police power of the state, which enables the state to pa v) aws for,‘\_& 2
general welfare of the people, must be reasonably adapte

th, safety, and
nd must injure or

beneficial use is curtailed to protect the public health purs:
probably be resolved on a factually specific basis.

-om the Musselshell River between August 12
maintained its critically low level. On appeadl,
ed that the District Court simply made a priority
igation water consumption based on its own inclinations.

Deitchler, 201 Mont. 70, 651 P.2d 1020 (1982).

ee In the Matter of the Adjudication of the Existing Water Rights of the Yellowstone
River, 253 Mont. 167, 832 P.2d 1210 (1992), citing Yellowstone Valley Electric Cooperative v.
Ostermiller, 187 Mont. 8, 608 P.2d 491 (1980).

'* Ruona v. Billings, 136 Mont. 554, 323 P.2d 29 (1958).
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address the issue of whether the water right holder was entitled to compensation for a "taking" of
the water for public purposes.'®

' In the Matter of the Petition of the Deadman's Basin Water Users Association to
Appoint a Water Commissioner to Distribute Stored Water, 2002 MT 15, 308 Mont. 168, 40
P.3d 387 (2002).
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Water Marketing and Reallocation

The Water Policy Interim Committee studied water marketing and water reallocation options
available in Montang, including:
* leasing water rights, water banking, water trading, and water sales;
* the lease-to-sale ratio of water rights in Montang;
* the number of market purchases that have been completed in Montang;
* the purposes for which water trades or sales have taken place;
* the feasibility of creating and operating a water bcmk in Mo
* the administrative procedures and costs that wo
operate a water bank in Montana.

In Montana and other states, private people do not ow

or the purposes of this discussion, the
r leasi \g of water rights.

ter policy for Montana in an interstate
“panel. "This cgendc is 'roo important and too

marke‘ g discussions. The 2007 Legislature passed House Bill 831 regulating groundwater

"7 http://leg.mt.gov/content/publications/environmental /198 4watermarketing.pdf
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appropriations in closed basins. Mitigation plans required under that statue may contain some
aspect of water marketing. The strategic plan for the Water Resources Division of the Department
of Natural Resources and Conservation includes the tasks of determining where water is physically
and legally available for development and creating a report of what rights that might be
available for sale or change.'®

Water Marketing in Montana

tqbllshed a water
nservation. The

At the suggestion of the water marketing committee, the 1985 Legislaty

leasing program administered by the Department of Nafural Resource .
statute allows the department to acquire water through cppropno'non in its

agreement or purchase with another water right holder or by contra  for w
19

reservoirs. The water may be leased for beneficial uses

to leasing 50,000 acre-feet.
nder contract with the
.. Koocanusa or Yellowtdail

The statute was amended in 2007. Previously, program w¢
Now, the department may lease up to 1 million acre-feet of
federal government from Fort Peck, Tiber, Canyon Ferry, Hungry H

Montana owns
Wheatland Cot

-2 ’Senate Bill 376. http://data.opi.mt.gov/bills/2007 /billhtm| /SB0O37 6.htm
2! Rich Moy, DNRC
2 hitp:/ /data.opi.mt.gov/bills /2005 /bilihtml /HJ0003.htm
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The bureau administers almost 2,000 water marketing contracts for nearly 300,000 acre-feet of
water annually though local water user associations. Revenue from the water purchase contracts,
leases of lands associated with the projects, and net revenue from hydropower generation
supplements funds for state water project rehabilitation costs.?®

Other water marketing provisions in Montana law are mostly utilized by private parties, although
some non-profit corporations and the Department of Fish, Wildlife and Parks also play roles.

The law allows for temporary changes in appropriation rights with deparfmen “approval for 10
years, subject to 10 year renewals. In cases where new water conservqtton Iz storage pr0|ec'r is

Water may be leased for up to 90 days without DNR
abatement projects®

session.?® Until July 1, 2019, FWP may change o ‘
in fee simple to instream flow purposes on up ¢
The department may enter into leases for

eases that expire after that date.
the department and is subject to

Any change in purpose or place o
other criteria to protect the rights.

The owner

‘Bureau 2006 report

Bill 128. http://data.opi.mt.gov/bills/2007 /billhtml /SBO128.htm

77 The 2019 date, as well as other portions of the law, may be amended by future
Legislatures.

%8 85.2-408, MCA.
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The lease of an existing right to FWP pursuant to 85-2-436 or the temporary change of a right
under 85-2-407 or 85-2-408 does not constitute and abandonment of the right.?’

A water right holder also may lease or sell water saved through conservation. Lining a ditch to
reduce seepage or other measures may result in this so-called "salvaged water."*

Except for the temporary change for road projects and dust abatement, the approprlators in
each of these chcnges must prove by a preponderance of evidence that the change meets several
criteria, including:®'
* The proposed change will not adversely affect the useof the
other persons, permitted uses or reserved uses. v

operation of the appropriation works are adequate.
* The proposed use of water is a beneficial use.

beneficial use.

* If the change in appropriation right involves salvaged we\
methods will salvage at least the amount of wate asserted by the
an approprlator wnII not be adversely affec

newed and is now held by the Montana Water
st of the leases are with private parties, but one is with a

/ the Forest Service. The quantity of water leased and the
cost varies. A ¢ le’in Figure 2 of the 2006 leasing report. There were no

new leases in 2!

85-2-419, MCA.

3! 85-2-402, MCA.
32 2006 FWP Annual Progress Report - Water Leasing Study.
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Montana Trout Unlimited holds six leases, all in the Blackfoot River Valley. The amount leased
varies as does the cost per acre foot - ranging from 75 cents to more than $25 an acre foot.*®

The Montana Water Trust, a non-profit organization founded in 2001, works with landowners on
instream flow leases. The organization holds 15 leases on about 2,600 acre feet of water per
year. In 2007, the Water Trust paid about $63,000 for water.

In addition to these, the DNRC has recorded 23 change authorizations by.i

changed a part of their water right to instream flow since 1991 34

land must alert the DNRC.¥
It is important to note that Montana water may be markefed for uses out of state, however there
are criteria that must be met, including:*®

* the proposed use must conform to per
available and that senior water right holders

of the citizens of Montana.

Water banking

erri McLaughlin, DNRC
*7 http:/ /data.opi.mt.gov /bills /2007 /billhtml /HBO039.htm
3 85-2-311, MCA
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and sellers. However, the institutional nature of a water bank comes with set procedures and some
sort of public sanction for its actions:*

Statewide water banking in Montana is not addressed in statute’. The leasing laws the state has
in place might constitute what is called a lease bank, where a single lessee solicits and
temporarily obtains water from one or more lessors for a specific use, often for environmental
purposes. In contrast, a water bank involves the exchange of water entitlements 'rhrough the
interaction of multiple sellers and multiple buyers.*'

The goal of a water bank is to facilitate the transfer of watéf«?tom on
bringing buyers and sellers together. Doing so may mee’r on:
objectives:*? :
* Create a reliable water supply during dry years.
* Ensure a future water supply for people, farms,‘
* Promote water conservation by encouraging rlg
into the bank.
* Act as a market mechanism.
* Resolve issues of inequity between groundw
* Ensure compliance with intrastate agree

nother use by

- users.

cotegones
* |nstitutional bank. This might
water rights and other entitlements

tation in years of significant short term water shortage.
e ratified by Congress, so no water banking activity has taken

place, The provisions pr:
hoyf{lgonked water is all

Péggy, Landry, Clay; Larsen-Hayden, Andrea. "Analysis of Water Banking in
stes,” Washington Department of Ecology and WestWater Research. July 2004.
h'r'rp //www‘ ecy.wa.gov/biblio/041101 1.html

2 |bid.
“ Ibid.
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water storage is limited or for large geographic areas. These banks also may be used for natural
flow rights or a combination of natural flow and storage rights.

* Surface storage bank. In this case, the exchange of water is backed by water stored in
reservoirs or other storage facilities.

* Groundwater bank. Groundwater banking exchange credits or entitlements for water
withdrawls from an aquifer. Under conjunctive use programs, excess surface water is injected or
infiltrated into the groundwater aquifer to be extracted during times of llmlted surface water
supply. Groundwater banking programs also are being developed to r hgahon in areas
with excessive surface water withdrawals.

water Users.

Examples of administrative structures include:*’

* Public - Most existing water banks are operat
governmental agency or an administrative board spec;ﬂcally
administrative oversight.

* Dealing with any regulatory agencies.
* Resolving disputes.

bid.

* |bid.
* Ibid.
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Policy questions

Water marketing is a vast topic and can spur discussion on a variety of issues. But a few policy
questions to consider may include:

* Are current lease and change laws working? Are changes needed?
* What role should the state play in water marketing?

* Is an intermediary such as a water bank necessary?

* Would a water bank be a statewide entity, or would it apply to spec
* Should a water bank operate year round, during a growin
* How would a water bank protect the water rights of users who are no art ofwhe water bankf"“‘
from adverse effects?

-

vality Council studied some
water banking works in some
as no need to add more.
r water banking in the

As part of a wide-ranging water study, the 2004 Environmental
aspects of water banking in Montana. The EQC decided:
states, Montana has water marketing alternatives in place ond
The panel also found that Montana lacks the physical strictures need
state.’

Additional information

www.perc.org/pdf/sos_2007.pdf
%0 http:/ /www.ecy.wa.gov/biblio/0411011.html

5! http:/ /leg.mt.gov/content/committees/interim/2007_2008 /water_policy /staffmemos/
watermarketing101.pdf
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On the Road

From the outset, the Water Policy Committee wanted to hear from Montanans most affected by

water issues and decided that visiting closed basins - areas where the issuance of new permits
may be limited because of concerns about water quantity.

The committee held meetings in Dillon, Bozeman, Thompson Falls, Cho'recu, ond Hamllton At each
meeting, panelists discussed issues outlined in the HB304 study, but Iocal Q’g‘ g ctives also were

given.

development in Montana. Spedking to that issue were attorney Russ McElyea of Moonlight Basin

Ranch Moonlight Basin Ranch, Gallatin County Planner Greg Sullivan, Tim Roark, the Gallatin

County director of environmental health, and Holly Franz of PPL Montana.
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Tom Reid of the DEQ, Julie DalSoglio of the EPA, John Tubbs of the DNRC, MSU geologist Steve
Custer, Kate Miller of the DEQ, MSU microbiologist Tim Ford, MSU civil engineer Warren Jones,

research hydrologist Gary Icopini of MBMG, John Metesh of MBMG, and Tom Patton of MBMG
spoke about water quality associated with storage or introduction of surface water to ground
water resources.

Also at the Bozeman meeting, the committee heard about other issues related to m'ﬁg' ation,

augmentation, or aquifer recharge in Montana to facilitate continued ecogﬂ omlc develogmenf and
growth while providing reasonable protecﬂons to senior approprlators gg yofer gualltx of

Gallatin Local Water Quality District, provided an ovefv
following sites: “

right permit requirements.
* City of Manhattan - municipa
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WPIC Findings and Options for Recommendations

DRAFT -- 6/10/08

Revised by WPIC June 2008

Introduction

At the April meeting of the WPIC, the committee directed staff to draft findi
recommendations for the WPIC to discuss in June. The draff fihdings include those suggested b
the WPIC work group as well as possible findings as culled from the, i’n’formd h mmitte
has reviewed over the last year. Again, at the direction of the WPIC staff draff d opflons for the
WPIC to discuss that may lead to recommendations. '

The findings and options are not all inclusive. These are only i
point for discussion and possible action. Some options, if qdop ed
legislation to implement. Others would not.

o give the WPIC a starting
WPIC, may require

Water Policy

; : (Cohenour)

£The sfcte water plan is outdated and does not reflect recent court decisions and
Ieglslahon There is a need to set out a progressive program for the conservation, development,
and ufilization of the state's water resources and propose the most effective means by which these
water resources may be applied for the benefit of the people, with due consideration of
alternative uses and combinations of uses.



5. Finding: The Legislature is responsible to the citizens of Montana to provide continuous and
comprehensive water planning. (Cohenour) The Legislature should play a key role in crafting
Montana water policy and overseeing the implementation of those policies.

A. Option: No action.

B. Option: Make the WPIC a permanent interim committee.

C. Option: Create a standing subcommittee of the Environmental Quality Councﬂ that is
dedicated to the study of water policy.
D. Oghon. Combine the water policy committee with cnother inteﬁm co

ng: The Controlled Groundwater Area statutes need
ng: The petitions for CGWA could help guide MBM
A, Option: No action.

B. Option: Revise CGWA statutes.
C. Option: Encourage education about CGWA.
A. Recommendation: No action.

il

3. Finding: To comply with the federal Clean Water Act, the Monfana Department of

Transportation must obtain federal weﬂdnd credits when a high dy project affects an existing

wetland.

4. Finding: A clear mechanism is
A. Option: No action.

B. Oghon. Create a

ded for MDT to es’rgblish a water right to protect wetlands.

A. Option: No action.
B. Option: Require discharge permits for any mitigation and aquifer recharge plan, if

endation: Require discharge permits for any mitigation and aquifer recharge plan, if
necessary. (LC5009).

7. Finding: There is a need for a tomprehensivegroondwaterstody-imrmomybasins statewide

hydrogeologic study. (Cohenour) Such a study could provide baseline data for local studies - such

2



as the Ruby Valley analysis - that would provide planning and decision-making information.
A. Option: No action.
B. Option: Funding for statewide study. (LC5007)
C. Option: Encourage new groundwater monitoring wells and access to existing wells.

A. Recommendation: Fund expanded MBMG study. (LC5007).

B. Recommendation: Under an expedited subdivision water system permit process, an applicant
would grant the MBMG an easement for wells that may be included in 'rhe monltormg network.

(LC5019).

Government Issues

passage of House Bill 831 made evaluating those cpphccmon
3. Finding: Permitting in closed basins as well as statewide shot
more timely. e
A. Option: No action.
B. Option: DNRC proposed changes to.
C. Option: DNRC proposed change permm g
D. Ogho Don Macintyre proposal for mumcnpal

individual
A. Reco

. Not all exempt wells are reported to DNRC. There appears to be discrepancy
between the number of wells reported to DNRC, the MBMG, and the number of subdivision lots
with exempt wells recorded by the DEQ.

7. Finding: The DNRC is coordinating with other agencies to improve exempt well tracking and



will start requiring more information on the notice of completion, including flow rate and volume.
A. Option: No action.
B. Option: Encourage or require the agencies to investigate methods for increasing the
accuracy of exempt well reporting.
A. Recommendation: The agencies should continue working to increase the accuracy of exempt

well reporting.

Water Use Enforcement

mednutlon f|||ng for court action, and, in some areas, pet' for a water commissioner.
4, Finding: The DNRC and county attorneys have Ilmlted o investigate and prosecute
nllegcl wcter use. :

A. Oghon. No action.
B. Option: Increase state funding to

water use.
E. Option: Don Macintyre

: _;"‘inanf to request DNRC to petition in
ay legal costs.

. Option:'No action.
ption: Encourage the continued allocation of funding and resources to adjudication.
A. Recommendation: No action.

Water Supply & Sewage Disposal



1. Finding: Current law does not require a permit for a well with a maximum appropriation of 35
gallons a minute or less, not to exceed 10 acre-feet a year, except that a combined
appropriation from the same source from two or more wells or developed springs exceeding this
limitation requires a permit. A combined appropriation from the same source is interpreted to
mean the wells are physically connected by a pipe.

2, Finding: The use of individual water wells exempt from permitting and mdlwdual septic
systems is appropriate in many parts of Montana and the use of public water a d sewer systems
is nof culwcuys fecnslble, practical, or cnffordable ‘

represent Iess than 5 percent of total consumption.
4. Finding: In some areas, particularly those in closed basins that are e pen
growth, there are concerns about the effect of exempt w
individual septic systems on water quality.

5. Finding: DNRC records show 38,372 exempt well cert'i\
acre feet a year limit was implemented.

additional exempt wells.
7. Finding: Not all exempt wells are filed with the

pose lawn and gclrden or irrigation
rter acre of irrigated area.

11. Finding: Ac
probably be.the.an
exempt well; enough to
12. Finding: Exempt w

1e rate. It may be possible to irrigate four acres with an
hree horses.
rado are 15 gpm for up to one acre of irrigation; Idaho is 18

Option: No action.
.Option: Create a new program to fund public water and sewer systems.

C. Option: Increase funding to existing programs to fund extensions of municipal systems
to new development.

D. Option: Provide an easier water right permitting process for public water systems.

E. Option: Clarify that local governments may require public water and sewer systems

5



and may provide incentives for public water and sewer systems. (LC5014)

F. Option: Encourage state agencies and the residential development community to
educate the public about water conservation and water quality.

G. Option: Continue to study the effect of exempt wells on surface and groundwater
resources.

H. Option: Require minor subdivisions to undergo environmental assessment for effects on
water supply. (76-3-609)

|. Option: Extend subdivision review criteria to include water consimption
services, agriculture, wildlife, habitat, and public health. (76-3- 608) E

J. Option: Limit the exemption for domestic wells. :
K. Option: Change the rate or volume for exempf,weils.

indivndual septic system.
N. Option: Require subdivisions with exempt wells
groundwa'rer appropriation process.






