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'This report i s  a summary of the work of the Water Policy Interim Committee. Volumes of 
information were presented to and reviewed by committee members. Some of that information i s  
referenced here or included in the appendixes. All of the information, including written minutes 
and, in some cases, audio minutes, is  available on the WPlC web site: http://leg.mt.gov/water 
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Introduction 

It i s  easy to lend mythical status to Montana's waters. From the Bitterroot to the Yellowstone and 
all the water in between, Montana's rivers, creeks, lakes and man-made reservoirs play a 
significant role in the state's history. We are as connected to the water that cuts between our 
mountains and through our prairies as we are to the land itself. * -  

enabling industry, generating power, preserving fish an 
myriad of recreational opportunities. 

examine water policy. 

head between 2005 and 2007. 

ights in a basin.' That 
mands from other states and 

the system of permitting used by the 
r and surface water. To address that 

1 regulating groundwater appropriations in 

ires mitigation for a new use of ground water that 

ter policy toward ensuring fair and reasonable use of ~ontana's 

ssed in 2005, HB 22 imposed a fee on every water right in the state. Water right 
claims as well as provisional permits and certificates granted in the new appropriations process 
were required to pay the fee until the statute terminated in 201 5. However, the 2007 Legislature 
repealed the fee provisions of HB22 and transferred $25 million in general fund revenue to the 
water adjudication account to replace fee revenue and keep the process on the 201 5 timeline. 



'The tasks assigned to the committee and a brief summary of the WPlC responses are included in 
Appendix A. 

The committee met 10 times over the interim and ventured into closed basins to hear comments 
from some of the Montanans most affected by water management policies. In addition to Helena 
meetings, the WPlC held meetings in Dillon, Bozeman, Thompson Falls, Choteau, and Hamilton. 



Montana water management framework 

Similar to other western states, Montana water law is  based on the prior appropriation doctrine. 
The prior appropriation doctrine, which means first in time, first in right, evolved as western lands 
were developed through mining and agriculture. The eastern United States i s  based on a 
riparian doctrine which provides that property owners along the banks of a surf 

appropriation doctrine emerged as the predominant m 

located on a surface water body and they moved the 
the movement of water was extensive and it is  probabl 
extensive than the federal irrigation projects. 

In Montana, a water user had only to put the wa 

was no requirement that the use of the water be could file the water 
use in the county. Some water users filed a 
beneficial use first have the most "senior" 

on priority date or "first in 
time, first.in right". 

ater user will receive the water in 
older receives their water only if all 

nized the importance of Montana's water to the 

1 ) All existing rights to the use of any waters for any 
pose are hereby recognized and confirmed. 

ion, or other beneficial use, the right of way over the lands of 

rewith, and the sites for reservoirs necessary for collecting and 

~," ., , 
ater shall be held to be a public use. 

(3) All surface, underground, flood, and atmospheric waters within the 
boundaries of the state are the property of the state for the use of its people and 
are subject to appropriation for beneficial uses as provided by law. 



(4) The legislature shall provide for the administration, control, and 
regulation of water rights and shall establish a system of centralized records, in 
addition to the present system of local records." 

Because not all water use was required to be filed with the state or with the county there was no 
way to quantify the water rights that are guaranteed through subsection (1) of Article IX, section 
3. 

Policy makers knew that these rights were recognized 
had the right to use the water, where the water was p 
used, when the water was used, and other important ele 
recognized this problem and initiated a statewide wa 
water rights in the state of Montana that were in effe 
~onstitution.~ 

Subsection (4) of Article IX, section 3 required the legisl for the administration, 
control, and regulation of water rights and to establis 
addition to the present system of local records. 

The Department of Natural Resources an 

Water in Montana is  managed by the 
(DNRC). The water rights process the water rights bureau and 

program. 

for state based water rights or "new" 
ges in appropriation rights" which involve 

of the state wide water adjudication process, 
Court, maintaining the centralized water right 

nagement responsibilities. The other water bureaus that are 

Bureau develops and analyzes policies on statewide water resource 
rotects Montana's water interests in regional and international river basins, 

* A more detailed description of the statewide adjudication and ancillary issues can be 
found in the Legislative Environmental Policy Office Publication "Montana's Water: Where is  it? 
Who can use it? Who decides?" (2004) 
(http://leg.mt.gov/css/publications/environmental/default.asp). 



and assists local watershed groups and water users to solve water management problems by 
providing technical support to other DNRC bureaus, the Reserved Water Rights Compact 
Commission, and other governmental entities. 

The Water Operations Bureau administers the following programs: 
Dam Safety -- Ensures that the approximately 90 dams statewide that have the potential 

reducing the amount of erosion of stream bank 
throughout Montana. 
Water Measurement Program -- Provides techn 
measurement requirements regarding diversion 

and contractors and enforcing water well 

The Water Projects Bureau administers the te-owned water 
projects. These include 22 dams, with ap 

recreational benefits including c 

are intimately involved with water rights 

1979 and is  responsible for hearing all cases 

the Supreme Court. In addition to hearing cases related to 
sponsible for issuing decrees in the statewide water adjudication. 

both procedural rules and claims examination rules that must be 

er divisions in Montana that were created by section 3-7-1 01, MCA to 
ing water rights and to conduct hearings in cases certified under section 

85-2-309, MCA. The water divisions boundaries are established as defined in section 3-7-1 02, 
MCA. Each water division i s  presided over by a water judge. These water judges are district 
court judges who are also designated as water judges. Because of extremely large work loads 
faced by district court judges most certified hearings and other water related controversies are 



heard by the Water Court rather than by the water division water judges. However, based on 
the accelerated pace of the statewide adjudication process there i s  a possibility that this practice 
may not be able to continue because of the Water Court workload related to decree issuance 
and addressing all issue remarks prior to issuance of a final decree. 

The Reserved Water Rights Compact Commission 

behalf of the seven reservations for their federal reserve 
created in response to uncertainty about how, and in wh 

The Commission i s  a division of DNRC and is administra 
budget purposes. The Commission's only mandate is  to 
division of the waters of the state between the tribes t 
nontribal federal users) and nontribal state water user 
adjudication process but i s  integral to it, and the outco 
process i s  critical to the work of the Commission. 

Montana is  the only state with a Compact ates are involved in 
negotiation with the tribes and the feder rneys general or natural 

in the context of litigation--if a tr negotiate, then its reserved 

Court. 

d out in statute. The first step i s  to 
lved parties--the state, the claimant of the 

ed, and it can take many years, the compact i s  then 
art of the Montana statutes. Water compacts 

gress because of necessary authorizations and 

rt and is  published as a decree in that water basin. At that 

tory authority to approve or disapprove a compact but not to amend 

nt to the decree and the decree conforms to applicable law. To date, the 
proved five tribal and several federal water compacts. The Northern Cheyenne 

oyls Compacts have gone through the entire process, and the Fort Peck Compact 
i s  in front of Congress because of concerns of downstream states over water marketing provisions, 
although other provisions are operational and have been approved by the Interior and Justice 
Departments. The Crow and Fort Belknap Compacts have been approved by the Legislature but 
are still waiting for federal approval and necessary legislation. The necessary federal legislation 



appears to be moving forward but the outcome i s  unknown at this time. The Blackfeet Compact, 
which i s  still under negotiation, will be of critical importance because of the St. Mary Project 
located at the headwaters of the Milk River. The water moving through the St. Mary Project i s  so 
crucial to the entire Milk River Basin that there i s  language included in the Fort Belknap Compact 
that if the St. Mary Project i s  not maintained to current standards, then the entire Fort Belknap 
Compact is  void. The Confederated Salish/~ootenai Compact i s  also still under negotiation and is  

Supreme Court placed a moratorium on new state water 
quantified. 

A federal reserved water right is  created when the fe 
Indian tribe, thereby impliedly reserving enough water 
The federal reserved water rights doctrine was decide 
questions arose as to what that means in terms of quan 
not lapse from lack of utilization. 



Montana Water Law Basics 

In Montana, a person must have a water right prior to appropriating water and putting the water 
to beneficial use, unless the use falls under exemptions provided for in 85-2-306, MCA: 

water for use by livestock if: 

the appropriation is  less than 30 acre-feet 
the appropriation is  from a source other 

of land that i s  owned or under the contr 
larger. 

Outside the boundaries of a controlled ground 

must be filed with DNRC) 
spring first put to 

beneficial use between Januar did not file a notice of 
, with the county clerk and 

recorder is  now required 

tions and ground water 
nctive management or enforcement of 

he 2007 session the connectivity between surface 
ust be considered and plays a role in determining 

new water appropriations. Five of the closed basins were 
tute. There are also multiple subbasins and basins that have been 

ouse Bill 831, new ground water appropriations can be made in closed 
licant for the water right complies with more stringent application requirements 
drogeologic assessment, and, if necessary, a mitigation or aquifer recharge plan, 

and ensures that a "senior" or prior surface water appropriator will not be adversely affected by 
the new water use. 



Applying for a new ground water permit in a closed basin is  complex due in part to new statutes, 
case law, and pending litigation on multiple issues. In general, it is  more difficult to obtain an 
appropriation in a closed basin than in a non-closed basin. 

House Bill 831 is  included in Appendix B. A flow chart outlining the closed basin groundwater 
appropriation process is  included in Appendix C. 



Legal Issues in Closed Basins 

Two court cases involving exempt uses in closed basins contributed to the changes passed in House 
Bill 83 1 by the 2007 Legislature. 

applications in the over appropriated basins. 

the Upper Missouri River basin, sections 85-2-342 and 

Natural Resources and Conservation (DNRC) ma 
condition permits already issued. 

With certain statutory exceptions, each hat the DNRC may not 

however, that some ground with surface water and that allowing 
e purpose of the basin closure laws. 

, with the exception of the Upper Clark 
hat forbid the processing of new applications 

plication for a groundwater permit had to be 
professional engineer or hydrologist addressing the 

source of the ground water and surface water. The DNRC 
riate ground water in the Upper Clark Fork River basin unless 

onderance of evidence, in addition to the criteria of section 

a permit to appropriate ground water if the application included an 
n and if the applicant proved by a preponderance of evidence, in addition to 

In HB831, see revisions to sections 85-2-329(2), 85-2-340(2), and 85-2-342(2), MCA. 
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the criteria of section 85-2-3 1 1, MCA, that the augmentation plan provided sufficient 
augmentation water in amount, time, and location to replace depletions to senior water rights. 

'The legislative history for the basin closure statutes provides little insight with regard to the 
exceptions to the basin closure statutes and indicates that most of the concerns giving rise to the 
bills related to surface water. 

The connection of ground water and surface water 

assessment for the Smith River basin in February of 20 

The supplemental environmental assessment further not 
affects surface stream flows. 

thereby causing a reduction in surface flows. estream capture of 
tributary ground water. 

m toward the well. The 
DNRC refers to this pulling as indu eologist reported that a 

e whether an application for ground 
directly connected to surface water" for the 

water exception. The Legislature did not define 
e water" in any of the basin closure laws. 

an that a ground water well could not pull surface 

f the prestream capture of tributary ground water on surface 

? 

T ~ ~ N R C  -& processed ?t!$ ." 1 applications before making a threshold determination that the 
ap~kat ions fell within-an exception to the Upper Missouri River basin closure law. Trout Unlimited 

arties initiated suit against the DNRC. 

tion, DNRC adopted ARM 36.1 2.1 01 (33), defining "immediately or directly 
connected to surface water" to mean ground water "which, when pumped at the flow rate 
requested in the application and during the proposed period of diversion, induces surface water 
infiltration." The definition again ignored water diverted from streams through prestream capture 
of tributary ground water. 










































































