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C;entlenen:

Iilo nore irlportint. natural resource issue faoed the 48th legislature,
vtrtich net Januarlz 3 to April 2I, 1983, than tlre guestion of nnrketing
l4:ntanars waters. Based upon the work and reccnrrendations of the Seleet
Conndttee on Water l,larketing, whose report I am honored to transnit,
l4ontanars policies for the rnanagenent, conse:rzation, and use of its
waters will be a vital issue facing the 49th and future Legislatr:res as
we11.

Tlte 48th Legislature was highlighted by deUberations over whettrer
Ibntana should market its waters - principally for industrial uses and
particularry for coal slurry. Threre were sorrE who urged us into
innediate action based on their prediction that, if ttcntana did not act
swiftly to narket its surplus waters, tvlo r:ndesirable results would
occur. First, dcnrnstream states would satisfy ttre dernand and reap tlre
firnncial reurards. lrft)rse, in doing so, they would appropriate, put to
use, and rerrcve frqn lbnt-anaf s eventual use those waters jnvolved.

The 48ttt Legislatr:re did act to suspend the constitutionally suspect ban
against out-of-state exports of water (I'4CA S 85-1-12L) ancl to aIlcr,v
limited water marketing frcm Fort Peck and other federal resenroirs.
rts rTembers, hcraever, chose not to adopt a hastily conceived and
insufficiently understoocl water rnarketing program. The Legislaturers
principal response, with the passage of House Bill 908, \^/as to rnandate a
two-year study of water nnr:keting by a Sel.ect Conmittee which it has
Lreen m1, privilege to chair.

EVents have denpnstratecl the wisdom of this caution. Altlrough interest
in the water nnrketing concept continues to gro,i, there has not
developed a regional water narket. There has been no serious interestjn the pr:rchase of water frqn Fort Peck. Tn fact, ttre sale by South
Dakota of 50,000 acre feet of water per year frcm Oahe Resenroir to the
ETSf qral slurqr pipeline conglorerate has fallen through.
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This market hiatus has berrefitted the comnitt€e' s work. !'lhen initially
;;;p";A to tjee Legislatr:ret the water nrarketing concept diverted
'.li*ti"" away frcrn ih" ny3t" inportant issue: wtrat should be lbntanars
water poliqf in an ilterstate setting?

I am pleased to report that'. in eight Tgetr:ngs of the selecb ccnrn-ittee
g\r"r ilre last 19 nbnths, tttis broader inquiry has been addressed' v]e

have received tfre insigniful testirrony of concrerned lbntana citizens a'd
organizations. We havl benefitted ficrn the ocpertise of practitioners
an6 scholars frcrn Ittcntarn and other western states. !€ have been aided

by tlre cooperative efforEs of the departrents of Natural Resources and

Consenration utta Fish, Wildlife, and Parks. Thre cqnrLittee is
pu.ci".rforly-,J11debted to the Lincoln Institute of tand Policry' which

Losponsored tr^io excellent legal and policy serninars on interstate water
issues.

Thris docunent j-s the ccnplete ffur3l report of the crcnmittee' ft
j:rcludes the recrcnnendations that brere unaninously apprcnred by all
nernbers of the qsrmittee jn attendance at its neetiJlg on Decerber 3,

1984. The ccnmittee haS already subnuitted a sunnartr/ report to the
Legislature.

t4any of the recsnrendations in this report specify actions that should

G'tuf* by tne 49th Legislatu::e. Other reornendations set forth an

agenda of -water issues -that must be systenratically addressed by the
ifrisrat:re and the citizens of the state in the years to cqne. Tlrese

reccnnendations concern a strategy for a water policy for llrntana in an

interstate setting. ltris agenda- is too inportant and too ccnpler to be

addressed b1z one interirn cqrmittee or one legislative ses_sr:on. tlaese

i;;; sign'iri-cantry affect the future of lbntana. Ttre deliJcerations
aror:nd thsn must be ongoing-

In behalf of all rrerrlcers of tlre Select Conmittee, f urge your careful
crcnsideration of this rePort.

fl*-L<
ITrRNAGE 
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Sincerely,



C'\IEFXIEIr] OF TTIE CO}4IIIITIE'S RECII4{EMMIONS

Tkre folloring is an oven/ie$r of tlre rmjor rec€nrlendations of the

Selec"t Cornnittee on Water I'larketing to the 49ttt legislature.

A. REGUIATI}IG THE I}ilIMSTA5E }O\IBTEIUT OF VTATB'

1. Fl-:ot Bt:,#E!L=o,,,,1,,,,,,,,9,f-=,,,Y1!=tli, -P:-:tslttoty ban on the

o<portation-of water f'uon lbntana (I',!CA S 85-1-121) should be penrwently

repealed; and, with appropriate safeguards, lbntanars waters should be

permitted to ncnze interstate.
2. perrnit criteria. Applications to appropriate large quantities of
nel.r water t4OO0 acre feet/year (ac-ft/yr) and 5.5 cubic feet/second

(cfs)l or to change the use or location of presently appropriated water

- especially when these applications contenplate tlre interstate llDvenrent

of water - should be ctosely evaluated wittr reference to detailed pn:blic

interest criteria (l4CA S 85-2-311) .

3. Water for coal slurnr purposes. With safeguards atrpropriate to
protect the state, its environnent, and its citizens, llbntanars ban on

tlp use of water for coal sturry pu4)oses (l{Cn 5 85-2-L04) stpttld be

repealed.
z+- lines under the Ma Facilitv Si Act. The

conmittee recrcnnends that the siting of all futr:re pipelines orceeding

30 miles in tength and L7 inches in dianeter be cc^/ered by the

prcnzisions of the l4ajor Facility Siting Act (l'lCA S 75-20-L01 et seq. ) '

B. STAIE l$flffi. LEA.SIIG PRtrIRAM

5. Limited water leasing progrram. lltre csnnittee reccnnends a limited

state water leasing progiram involving 501000 ac-ft of inpomded water.

A 1ease, for a period not to enceed 50 years (vfiich can be renelrcd) '
would be required to obtain water i:n b4ro instances: (a) for transport,

in any aru:nt, outside of specified water basins; or (b) for any

beneficial water use where consr.urption 1*lguld occeed 4000 ac-ft/yr and



5.5 cfs. Lease applications would be revis,ed r:nder tte pulclic interest

criteria of IrEA S 85-2-311 (as prcposed) and, in rpst cases, through an

environnental illpact statenent.

6. Acquisition of water. Water for tlre water leasing program would be

cbtained frcnr (a) specified eristing federal resenroirs (i.4, Fort

Peck, Canyon Ferry, Tiber, Hungry Horse, Yellqnrtail); or 0c) ottrer

o<isting or futrrre resenroirs in adjudicated basins-

7. Use of water leasinq proceeds. TIre ccnmittee identifies nullerous

possible uses of proceeds from the water leasing program.

C. MN{IMIZIIiIG IION}TAIiIAIS FATR SHARE OF MISSCIT]RT RNTER BA.SIN VilATM.

rrGElTIt{G l,lONlTAl.IAr S HCXJSE fN ORDER"

B. Ceneral stream adjudication. llhre ccnndttee urges €u:t orpeditious

and acsurate ccnpletion of tlre statewide water adjudication process.

Ttre ccnnLitte reccnnends that tlre Legislature sryPort any justified
funding request frqn the water courts.
g. Ind.ian and federal resenred water rights. Tte ocmnittee recunrends

support for tegislation to extend tle Resenred Water Rights Ccnpact

Cqnnission for tr,o years and the alryropriation of adeguate funds for tte
cqnnission to ccnplete its goals.

LO. I€ter resources data nnnaqenpnt systsn. TtE ccnrnittee reccnnends

the establistnent with the Departnent of titatural Resources and

Consenration (DNRC) of a centralized water rescur€s data managellEnt

qgstem making readily acc.essiJrle to the staters poliqnmkers necessaqr

ilforrnation on the staters water resources, existing and prcjected uses'

and o<isting and projected denends.

11. Ialater resenration qfstem. Mditional frrnds should be atrpnopriated

to ensure adeguate nonitoring and perfection of the ocisting Yellcnrstone

water reserrrations. I{ater resenrations similar to t}rose develcped for
tte yello,vstore River Basin shorrld be prepared for tlre lvtissouri River

Basin and funds should be appropriated to provide the necessaql

technical and financial assistance to applicants. Any rese:rration

application prq)osing out-of-state use of water should be evaluated witlt

al-



reference to detailed public interest criteria. The DNRC should

contjrrue its pr:blic education program concerning ttre nerits and

procedures of the resenration process.

3,2. State water plan. Ttre ccnmittee strongly urges DNRC to crcnply with
tlre prorzisions of MCA S 85-L-203 which reguires the preparation of a

st-ate water plan, its approval by the Board of l.Iatural Resources and

Consenration, and its sr:brnission to each general session of the

Legislature.
13. water developrent. ltre ccnmittee recrcnnends continued firrrding and

bonding for identifuing, derreloping, and constntcting water projects
within the state. Ttre D{RC, l4cntanars Washington, D. C. offie, and the

staters Congressional delegation should work actively for tlte
authorizatj-on and funding of federal projects wittrin tle state.
l-4. Water policv crrrmuittee. lltre ccnmittee reconnends ttre creation of a

pennanent legislative water potiqf conmittee to adrrise ttre l"egislature,
in an ongoing way, on water poliqf and issues of inportance to the

state.

"RMAT]NG TO CITHER. STATES IN THE MISSOIJRT RTIER BA.S]NII

15. Preparation for negotiations and possi-ble litigation. lbntana

should systernatically prepare for negotiations and trntential litigation
with other Missouri River Basin states.
16. Efforts tovsard an interstate cqrpact. Efforts tcward negotiating a

ccrrpac* among the Missouri River Basin states should be a high priority
of lbntana. lihile DNRC should have lead reqnnsibility in this effort,
the legislature's water poliqf ccnmittee should be active j:r and

supporlive of these efforts.

D. MISCEI,I.ANEOT'S PRCIrISICD{S

17. Iuliscellaneous prcnrisions. lthre csnnittee

rniscellaneous and technical reccnnendations.

]-lt

nakes certain





Dote

January 1985

RePorts ond Stotutes Cited

Woter PolicY lnterim Committee

Presentotion: "Woter Morketing - Present & Future"

Mike Mclone, woter conservotion ond lnstreom Flow speciolist

Event

Report of the Select Committee on Water Morketing,

49th Legislature, State of Montana, Environment Quality council.

Regulating the lnterstate Movement of Water

o Repeal ban on exportation of water

. (response to Sporhase v. Nebraska a July 1982 US. Supreme Court

Decision on the interstate movement of water'

o Create new permit and change of use criteria for large applications (4,000

acre foot and 5.5 cfs)

o Repeal ban on use of water in coal slurry pipelines

o Facility Siting Act regulation of certain pipeline

o Encouraged DNRC to comply and develop state water plan

o Funding a Water Development Program

o Create a Water PolicY Committee

o Limited Water Leasing Program

' Limited program of 50,000 acre feet

. water to be sub leased to uses for periods not to exceed 50 yrs.

Renewable

' Leases 

T::I,:::1i:[:ffi:::
oForanybeneficia|usegreaterthan4,000ac'ft&5.5cfs

' Leases reviewed under public interest criteria

r Water for program to come from existing federal reservoirs or other

existing or future reservoirs.

. Made recommendation of proceeds of the lease'

1.985 Water Leosing Program (85-2-141 MCA).



1985

Feb. 1989

Feb. 1989

1989

Dec. 1990

1991

1991

1995

2001

DNRC

Slurry Tronsport ol Cool, (85-2-104 MCA) (enacted 1979, repealed 1985)

Montano Water Ptan - Agricultural Woter Use Elficiency

the right to use the woter. However, slavaged water must be defined to include only

woter thot hos not been ovoiloble for reuse by other woter users.

Montono Water PIon - lnstream Flow Protedion

purposJ of protecting instream flows in important stream reaches. Those

opportunities are entirely voluntary and would not jeopardize existing off stream

water rights. lt would result in the temporary transfer of an off stream water right to

enhance instream flows during critical low flow periods'

lnstreom Flow to Protect, Maintoin ore Enhonce streomflows to Benefit Fishery

Resource - Change in Appropriotion Rights by Deportment ol Fish, Wildlile and

Pork...(85-2436 MCA 2009)

' ln 1989 section 436 was titled "Water Leasing Study)

Montono Woter Plon' Drought Manogement

allowed to sell or lease the salvaged water in manner that does not adversely

affect existing water users.

water rights contract exchanges. Such change could reallocate water to highly

valued off stream and instream uses, whose users anticipated water short years.

such reallocation would be regulated by the state to insure the protection of

other potential affected water users and would have to be planned well in

advance of the anticipated dry years'

Salvaged Water, (85-2-419 and 85-2-402 (2Xe) 85-2-407

Temporory Chonges in Appropriotion Water Rights (85-2-407)

Temporary chonges in Appropriotion woter Rights lor lnstream FIow -
Additionol Requirements (85-2-408 MCA)

Short-term tease of Appropriotion Right {85-2- 410 MCA)


