
THE CLARK FORKCOALHON, a non-profit
organization with senior water rights;
KATRINCHAI{DLER" an individual with senior
watertights; BETTY J. LANNEN, an individual
with senior water rights; POLLY REX, an
individual with senior water rights; and JOSEPH
MILLE& an individual with senior water riglrts,

CIV No. BDV-2010-874

STIPI]LATION AIYD
ORDER OF I}ISMISSAL

Plaintiffs,

vs.

MARY SEXTON, in her official capacity as
Director an agencyof the State of The Mbntana
Departrnent of National Resouroes and
Conservation; and THE MONTANA
DEPARTMENT OF NATURAL RESOURCES
AI{D CONSERVATION (DNRC),
an agencyof the State ofMontana"

Respondarts.

WHEREAS, on September 14, 2010, the above listed Plaintiffs filed a "Petitionfor

Declaratory and Injunctive Relief ' ('?etition") ngainst the Respondents (hereinafter

"DePartmenf'or "DNRC') pursuant to the Montana Adminishative Procedure Act ('MAPA'), $

2-4-702 to $ 2-4-704, Mont. Code Ann. (MCA) for review of the Deparfiient's Declaratory

Rut@in the matterofPeiitionfor Declaratory Ruling and Request to Amend Rule

3 6. I 2. I 0 I ( I 3/ (August 1 7, 201 0) ('Declaratory Ruling');

WHEREAS, the Deparfinent timely filed a Notice of Appearrrce in the petition for

judicial review of the Declaratory Rulingportion of the Petition and maintains that remainder of

the Petition was not properly served and is not properly part ofthis case, and that this action is

otherwise moot;
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WHEREAS, Plaintiffs maintain that DNRC's 1993 adminisrative rule defining the tenn

"combined appropdation" (Admin. R Mont. 36.12.rc1 (13)) as two or more grourd water

developments that are 'lhlstcally manifold" together is conhrry'to tne intent of the Montana

Water Use Ac!, $85-2-306 (3[a), MCA;

WHEREAS' Plaintiffs and DI{RC (collectively'the Partics') agree the intart of thc

Montana WaterUse Act's exception to the pernit requirement under $ 85-2-306 (3Xa), MCA i,
to grve small gound w.ater users S.e., ttrose 4pprropriating less then 35 gallons per minute, not to

exceed l0 acr€-feeU par) the ability to approprrate smalt amounts of water without having to

obtain a pemnit;

WHEREAS, tho Parties agree that it was never the intent of the Montana Water Use Act

to allow a singlc large consumptive water user (i.e., those exceeding thc 35 gpm or l0 acrc-feet/

year) utilizing one lrge Sround water $yst€m or muftiple wells or dwcloped springp to qualify

for an exception &rom the Act's pernritting requiremcnte;

WHEREAS, due to inwas€d dernads to usc the snrall ground water use exceptiol under

$85'2'306(3)(a)' MCA, - especially in ctosed basins - md the new and creative ways largc

ennsumptive water usefli are sedcing to qualify for an exception under the Montana lVater Use

Act' DNRC recognizee that thc 1993 adrninishative rulc defining "combined appmpriation', in

Admin R Mont Rule 36.12.101 (13) needs to be amendd, broadened, and updated; and

WHEREAS, tlrc Dcpqgtment agrccd in the Declaratory Ruling to initiate new ruleinaking

regildiqg Admin R Mont' Rule 36.t2.101.(13), srd it is in the intcrcsts ofjudicial economy md
the Parties to avoid further expenditure oftime and resources in litigation.

NOW ITIEREFORE the Parties hereby stipulate and agrec to the following:

l. Rulemakine. DI{RC agrees to initiate and complete formal rulemalcing'within its

authority and control to amend the curr€nt administative rule defining.'combined

appropriationn" Admin. R. Mont. Rule 36.t2.101 (13), within fifteen (15) months ofthis Court's



Order adopting this Stipulation.

2. Guidiqg Prilg'iples. The following guiding principles will govem all actions

DI\IRC agrees to.take under this stipulation: (A) DI{RC agrees that {y amended rule defining

the tenn "combined appropriation" will be broader than and not be limited solely to wells or

developed springs that are physically manifold or connected together; and (B) DNRC agrees Srat

it will consider in amending the nrle defining'tombined appropridtion" cumulative or collective

impacts to the water rosourige (s) resulting from multiple, unconnected wells or developed springs

that appropriate water from a single source aquifer and for a single project (theParties recognize

thst the word 'lroject" may need to be clarified, changedo and/or defind as part of the

rulemaking process), to the extent it is within DNRC's authority.

'3. Plaintiffs agree to participatc in the DNRC's rulemakingprocess.

4. 2011 Legislpture. The Parties recognize and agree that if the 2011 Montana

Legislature adopts new legislation defining the term "oombined appropriation" or removis the

temr from thc Montana Water Use Ac! before completion of new rulerraking as desoribed
\

herein, DNRC's obligations under this Stipulation will expire.

5. Dismissal. The Parties agree that this action shall be dismissed based upon the

terms of this Stipulation. fuiy action to enforce this Stipulation or clrallenge a new, amended

rule defining "combined appropriation" under $85-2-306(3[a) would r"qoir; a new and different

action from the current petition forjudicial review, record review in this case.

6. Nothing in this Stipulation shall constitute orbe interpreted as an

adrrission of fryt or law by any Pany.

7. This Stipulation shall be binding onn and inure to the benefit of, the Parties

and their respetive legal representatives, successoni, and assigns. The undersigned

r€'presentatives of each Party certify that thcy are fully authorized by the Party or Parties they

represent to execute this Stipulation. This Stipulation includes and embodies the entire terms and



conditions of the agrecm€nt betweerr the Parties.

8. Nothing in ttris Stipulation affocts the legal rights or obligetions ofplaintiffs or

DI'IRC in other civil actionq settlenreirt agreements or consent decrees.

I' This Stipulation cur only be modified upon written agreement of all parties. If
any Party realizes that it has breached or intends to breach this agreement, it shall promptly notifr

all other Parties in urriting.

10. Theterrrs ofthis Stipulation shall bccome effective upon entyofan Orderbyttris

Cotut adoptingthc Stipulation and granting the Dismissal. kr the event of a disagrearrent

bctwean the Parties conceining my aspfit of this Stipulation and its implementation" the

dissatisfied Party shall provide the other Party with written notice of the dispute and a request for

negotiations. the Parties shall meet and confer in order to attempt to resolve the diryute within

30 dap of the writteNl notice" or such time thereafter as is mutually agr€ed. If the Parties are

unablc to rcsolve thc dispurc withia 60 dayrs of such rneeting thm either Party may file a motion

with rhis Court to enforce the terms of the Stipulation or for other ryecific relicf.

I l. Each Party shall bear its own posts, fircs, aod expenses, including attorneln fees,

arising in anymanner finom this dispute and cach rcleascs $e othcr, its attomqo, ernployees,

agents md assigns firom any liability for such costs, fees and erpenses and from any damages,

known or unknown, liquidated or unliquidatd arising in any manner fiom the dispute.

Respecttully submittod tnx -tarv "*flW4iop
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THIS MATTER having come bcfore the Court upon the Prties' rcquest for entry of this

Stipulation urd ftderofDismissal, and thc Courthaving fullyrwiewed the matter, it is hereby

FOI'rI{D that the tenfit and provisione of fre Stipulation in its entir*y are fair, rcasonablg

and equitable; and it is therreforc .

ORDERED that the foregoing ternrs and conditions of the Stipulation are adopted by the

Court and rnade an Orderofthis Court.

IT I[l FLTRfiIER. ORDERED tlptthe Paitionfar Declaratory aad l4iundivv Relief,Cause

No. BDV-2010-874 in the above-cutitled maltcr, is dismissed with prejudice.

DATED this_ dayof Noveinbe2010.

HON. JEFFREY M. SHERTOCK
JUDcq DEPT. 2, E[RST JLJDICIALDIS1RICT
LEWE AI{D CI-ARKCOUNTY

All puticsofrcord.


