
A Bilt for an Act entitled: "An Act deflninq the term "combined

appropriation" for water welts and developed springs that are exempt

from permitting,' cf arifying the definition of the term "d.eveloped

sprlng"; amendrng sections B5-2-I02, and B5-2-306, MCA."

Be it enacted by the Legislature of the State of Montana:

Section 1. Section B5-2-I02 , MCA, is amended to read:

"85-2-t02. Definitions. Unless the context requires
otherwise, in this chapter, the following definrtions apply:

(1) "Appropriate" means:

(a) to divert, impound, or withdraw, rncfuding by stock for
stock water, a quantity of water for a beneficial use,.

(b) in the case of a publi-c agency, to reserve water in
accordance with 85-2-316;

(c) in l,he case of the department of fish, wifdlife, and parks,

to change an appropriarion right to instream fl-ow to proLecr,

maintain, or enhance streamflows to benefit the fishery resource fn
accordance with B5-2-436;

(d) in the case of the United States deparLment of agriculture,
forest service:

(r) i-nstream flows and in situ use of water created in
B5-20-74AI, Article V; or

(ii) to change an appropriatron right to divert or withdraw

water under subsection (1) (a) to lnstream flow to protect, maintain,
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or enhance streamflows in accordance with 85-2-320;

(e) temporary changes or leases for instream flow to maintaj-n

or enhance.instream flow to benefit the fishery resource in accordance

with 85-2-408;

(f) a use of water for aquifer recharge or mitigation; or
(g) a use of water for an aquifer storage and recovery project

as provided in 85-2-368

(2) "'Aquifer recharge" means either t.he controlled subsurface

additi6n of water directly to the aquifer or control-l-ed appli-cation

of water to the ground surface for the purpose of replenishing the
aquifer to offset adverse effects resulting from net depletion of
surface water.

(3) "Aquifer storage and recovery project" means a project
involving the use of an aquifer to temporarily store water through
various means, including but not rimited to injection, surface

spreadi-ng and infiltration, drain fields, or another

department-approved method. The stored water may be either pumped

from the injection well or other wells for beneficial use or allowed

to naturally drain away for a beneficial use.

(4) "Benefi-cia1 use", unless otherwise provided, means:

(a) a use of water for the benefit of the appropriator, other
persons, or the public, including but not limited to agricultural,
stock water, domestic, fish and wil-drife, industrial, irr1-gation,
mining, municipal, power, and recreationaL uses;

(b) a use of water appropriated by the department for the state
water leasing program under 85-2-L41 and of water leased under a valid



l-ease issued by the department under 85-2-I4I;
(c) a use of water by the department of flsh, wildlrfe, and

parks through a change in an appropriatron right for tnstream flow
to prot.ect, maintain, or enhance streamflows to benefit the fishery
resource authorized under B5-2-436;

(d) a use of water through a temporary change in appropriation
rlght or fease to enhance instream fl-ow to benefit the fishery
resource in accordance with B5-2-408;

(e) a use of water for aquifer recharge

(f) a use of water for an aquifer srorage

as provided in B5-2-368.

(5) "Certificate" means a certificate of
Ihe rl en:ri mont

(6) "Change in appro.priation right" means

of diversion, the place of use, the purpose of
storage.
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(7) "Combined appropriation" means an appropriation of water

rrom the same sel1!ce aquif er by two or more wef -Is or developed sprinqs
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{j}}lQ_ "Commission" means the fish, wildlife, and parks

commission provided for tn 2-15-3402.

{€+12 "Correct and compfete" means that the informat.ion

requi-red to be submttted conforms to the standard of substantial-

credible information and that all of the necessarv parts of the form

requrring the information have been filled in with the required

information for the department to begrn evaluating the informatron.



++f(10) "Declaration" means the declaration of an existi-ng

right filed with the department under section 8, Chapter 452, Laws

of L913.

-€+ll4 ] "Department" means the department of natural resources

and conservation provided for in Title 2, chapter 15, part 33.

{4iL-)-1121 'lDeveloped spring" means any artificial opening or

excavation in the ground@ at a point where water emerges

naturally including any physical alteration at the point of discharge

regardless of whether it results in any increase in the yield of ground

water, from which ground water J-s sought or can be obtained or through

which it flows under natural pressures or is artificially withdrawn.

{13+113)_ "Existing right" or "existing water right" means a

right to the use of water that would be protected under the law as

it existed prior to July L, L973. The term includes federal non-lndian

and Indian reserved water rights created under federal law and water

rights created under state law.

{+3}114) "Ground water" means any water that 1s beneath the

ground surface.

+i"+il15)_ "Late claim" means a claim to an existing right
forfelted pursuant to the conclusive presumption of abandonment under

85-2-226.

+f+(16)_ "Mitigration" means the reallocation of surface water

or ground water through a change in appropriation right or other means

that does not result in surface water being introduced into an aquifer
through aquifer recharge to offset adverse effects resulting from net

depletion of surface water.



€+l_1ll "MunicipaliLy" means an incorporated city or town

organized and incorporated under Title J , chapter 2.

{+++l]!l "Permit" means the permit to appropriate issued by the

department under B5-2-301 through B5-2-303 and B5-2-306 through
nr

{+€+l f9l "Person" means an individuaf , associat j-on,

partnership, corporation, st-ate agency, political subdivision, the

Unrt.ed States or any aqency of the United states, or any oLher entity.

{+9}]?!l (a) "Pofitical- subdivision" means any county,

incorporated crty or town, pubric corporacion, or distrrct created
pursuant to state law or other public body of the state empowered to
approp-r1ate water.

(b) The term does not mean a privaLe corporation, association,

or group.

@J]JI "Salvage" means to make water available for beneficial

use from an exisLing valid appropriation through application of
water-saving methods.

#J221 "State water reservation" means a water right created

under staLe faw after July 1, 7913, that reserves water for existinq

or future beneficial uses or that maintains a minimum flow, level,

or quality of water throughout the year or at periods or for defined

lengths of tlme.

€z+1231 "Substantial credible informati-on"

befievable facts sufficient to support a reasonable

which t.he department should proceed with the action

person providing the information.

ma:nq nrnh:l^r-l o

I an: I J- han rrz r '^rugo* Lrrsvry ur;tOfl

ro^rloqfod hrr t-l-'^! sYsu r uL v vy Llls



+A+(24) "Waste" means the unreasonabl-e loss of water through

the design or negligent operation of an appropriation or water

distribution facility or the application of water to anything but.a
beneficial use.

++4+(25) "Water" means a1l water of the state, surface and

subsurface, regardless of its character or manner of occurrence,

including but not limited to geothermal water, diffuse surface water,

and sewage effluent.

@(26, "Water division" means

3-'t -1.02 .

a drainage basin as defined in

..eq-(27) rrWater judge" means a judge as provided for in Title
3, chapter 7.

"@IJZ8) "Water master" means a master as provided for in Title
3, chapter 7.

#(29) 'rWatercourse" means any naturally occurring stream or
river from which water is diverted for beneficial uses. It does not
include ditches, culverts, or other constructed waterways.

+2+l(30)_ "Well" means any artificial opening or excavation in
the ground, however made, by which ground water is sought or can be

obtained or through which it flows under natural pressures or is
artificially withdrawn. "
I tnternail References to 85-2-1.02 :

75-5-470x 82-4-355x 85-2-147x 85-2-340x1

Section 2. Section 85-2-306 , MCA, is amended to read:

"85-2-306. Erceptions to pemit reguirenents. (1) (a) Except

as provided in subsection (1) (b), ground water may be appropriated



on-Ly b,y a person who has a possessory interest in the property where

the water is to be put to beneficial use and exclusive property rights
in the ground water development works.

(b) If another person has rrghts 1n the ground water

development works, water may be appropriated with the written consent

of rhe pe-rson with those properry rights or, if the ground water
.lorro lnnmonf r^r^rks are on naLional f or'=sf s\/srem I anrJs. wi thusvuiulJllrerrL wur^> dte ull IIdLr( vrveL / vy!urr any prror
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use/ or t.raverse naLional forest system l-ands for the purpose of
dL-vers-Lon, impoundment, storage, transportatfon, withdrawaf , use, or

distrrbution of water under the certificate.
(c) If the person does not have a possessory interest in the

real property from which the ground water may be appropriared, the

person shall provide to the owner of the reaf property written
notrf icaL-ion or tne works and Lhe person's intent to appropriate
ground water from the works. The written notification must be provided

to the landowner at least 30 days prior to constructing any associated

works or, if no new or expanded works are proposed, 30 days prior to

approprrating the water. The written notification under this
subsection is a notice requirement only and does not create an

easement in or over the reaf property where the qround water

development works are located.

(2) Inside the boundaries of a controlled ground water area,

ground water may be approprrated only:
(a) according to a permit received pursuant to B5-2-508; or
(b) according to the requirements of a rule promulqated



pursuant to 85-2-506.

(3) (a) (i) Except as provided in subsection (3) (a) (ii),
outside the boundaries of a controlled ground water area, a permit
is not requj-red before appropriating ground water by means of a well-

or developed spring:

(A) with a maximum appropriation of 35 gallons a minute or 1ess,

not to exceed 10 acre-feet a year, except that a combined

appropriation

sp+ings exceeding this limitation requires a permit; or

(B) when the appropriation is made by a 1oca1 governmental fire
agency organized under Title 7, chapter 33, and the appropriation is
used only for emergency fire protection, which may include enclosed

storage.

(ii) Outside the boundaries of a controLled ground water area,

a permit is not required before approprlating ground water by means

of a welr or developed spring with a maximum appropriation of 350

gallons a minute or less for use in nonconsumptive geothermal heating

or cooling exchange applications if all of the water extracted is
returned without delay to the same source aquifer and if the distance

between the extraction weII and both the nearest existing well and

the hydraul-ically connected surface waters is more than twice the
distance between the extraction well and the injection well.

(b) (i) Within 60 days of completion of the well or developed

spring and appropriation of the ground water for beneficial use, the
appropriator shall file a notice of completion with the department

on a form provided by the department through its offices.



(ii) Upon receipt of the notice, the department sha1l review the
notice and may, before issuing a cert-ificate of water righc, rerurn
a defectlve notice for correction or completion, together with the
reasons for returning it. A notice does noL fose priority of filinq
because of defects if the notice is corrected, completed, and refiled
with the department within 30 days of notification of defects or
w:-thin a further time as the department may alfow/ not to exceed 6

months.

(iii) If a notice is not corrected and completed within the time
allowed, the priority date of appropriation is the date of refilinq
a correct and complete notice with the department.

(c) A certificate of water riqht mav not be issued until a

correct and complete notice has been filed with the department,

including proof of landowner notification or a wrrtt.en federal
special use authorization as necessary under subsecti-on (1). The

orrgrnal of the certificate must be sent to the appropriaLor. The

department shall keep a copy of the certi-ficate in its office in
Helena. The date of filing of the notice of completion is the date

of priority of rhe right.
(4) An appropriator of ground water by means of a well- or

deveroped spring first put to beneficial- use between January r, 1962,

and July 1, r913, who didnot. fil-e a notice of completion, as required
by laws in force prior to April 14, r98r, with the county clerk and

recorder shall file a notice of completion, as provided in subsect.lon

(3), with the department to perfect the water right. The fillng of
a claim pursuant to B5-2-22I is sufficient notice of compfeti-on under



this subsection. The priority date of the appropriation is the date
of the filing of a notice, as provided in subsection (3), or the date

of the filing of the claim of existing water right.
(5) An appropriation under subsection (4) is an existing right,

and a permit is not required. However, the department shal-l

acknowledge the receipt of a correct and complete filing of a notice
of completion, except that for an appropriation of 35 gallons a mi-nute

or less, not to exceed 10 acre-feet a year, the department sha1l issue
a certificate of water right. If a certificate is issued under this
section, a certificate need not be issued under the adjudication
proceedj-ngs provided for in 85-2-236.

( 6) A permit is not required before constructing an impoundment

or pit and appropriating water for use by livestock if:
(a) the maximum capacity of the impoundment or pit is less than

15 acre-feet;

. (b) the appropriation is less than 30 acre-feet a year;

(c) the appropriation j-s from a source other than a perenni_al

flowing stream; and

(d) the impoundment or pit is to be constructed on and wil-I be

accessible to a parcel of land that j-s owned or under the control of
the applicant and that is 40 acres or larger.

(7) (a) lrlithin 60 days after constructing an impoundment or
pit, the appropriator sharr appry for a permit as prescribed by this
part. subject to subsection (7) (b), upon receipt of a correct and

complete application for a stock water provisional permit, the

department shall automati.cally issue a provisional permit. If the



departmenr derermines af ter a hear i-ng thar the rights of other
appropriaLors have been or wilI be adversely affecteC, it may revoke
tho na-mif ^r ranr riro -he no-nittee to modifri fhe .mnorrn.lmeLlrE Vs!-LtaL rr ruyur!u errE yc-.rilltLee to modIIj -*.,*,,.,int of prt

and may chen make the permic sub;ect to terms, conditions,
raerri c+.inna cr limitations that rt considers necessary to protectI v L L LrVrrJ
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(b) If the impoundment or pit is on national forest system

lands, an application is not correct and complete under this section
.n1_ iI l- r-'a rnnr icant has submitted proof of any written special use

authorizatron required by federal faw to occupy/ use/ or traverse
national forest system lands for the purpose of diversion,
impoundmenl, storage, rransportat-ron, wichdrawaJ, use/ or

disrrjbution of waler under the permiL.

(B) A person may also appropriate water wjthout applying for
Ar nrr rr r- r^-^ i.,i nry i I Under f UIeS acj onf ecl bv the clen:-f manfq yL!11'a u utluEL I uIsJ auviJuuJ v-y urr! vslrur urLLEltu

under B5-2-113. "
t-
1 I nLer na / ,(eJ erences I o

B5-2-702x * B5-2-173x
85-2-322x B5 -2*330x

85-2-235x B5-2-3a2x
B5-2-341 x B5-2-343 x
B5-24-901x B5-20-9a1 x
B5-2a-901x B5*20-9a7 x
85-20*901x B5-20-9a1 x
B5-2A-901x B5-2A-901 x
B5-20-9a1x B5-2a-901;<

B5-2a-901x B5-2a-15A1x I

B5-2-346:

B5-2-4A1 x 85-20-6a7x
85-24-901x B5-20-9A1 x
B5-20-901 x B5-20-901x
B5-20-941 x B5-20-901x
85-20-901 x B5-20-901 x

85-20-907 x B5 20-907 x

-END-


