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EXECUTIVE SUMMARY

I. INTRODUCTION
There are over a million exempt domestic and livestock wells located throughout the west. Although these wells are an im@rtant source of water for alarge number of water u,seG, they also pose significant regulatory and administrative challenges that have the potential to impact the sustatnabitity ofwater supplies, surfac flows, and water qualiW.
In June 2008, the western G-overnoE'Association (wGA) and the western states water councit (wswc) issued a report entiiled watt Needs andstrategies for a sustainable.Future: 

.Nexf steps, which contained .".o..enoutioni-on1ow tne states and federal government shoutd addr€ss the ever-increasing challenges associated with water management in the west. ltem 3(D) oi ahe Next steps report's Executive summary recommends that states"should examine their related laws and Institution;and.evaluate the .".,ta 
"i. ]. tp.-itting and monitoringl exempt domestic and tivestock wells aspart of water riqhts regulatory schemes." The wswc's r-egal committee suui"qu"riiif iorrirsioned this Report, which addresses 1) the statutory andregulatory authority among wswc memberstates regarding e"erpt oom"strilna ii'leitock wetts,2) the ways in which these weils can compticate orcompromlse water resources allocation, administration, and quality. 3) the specific challenges wswc member states are facing with respect to exempt' wells, 4) the relative cosG and benefits associated wltn monitorin! wells thai are currenfly exempt, and 5) the potential approaches to mitigate theadveFe impacts of exempt wells,

II" STATUTORY AND RTGULATORY AUTHORITY
Every wswc member state with the exception of utah and california, which do not have a statewide groundwater permitting process, exempts certaingroundwater uses from its pemitting and/or adjudication procedures. Although the sp€cifics of these exemptions vary in each state/ they generally allowlandowneE to withdraw small amounts of water for domestic or livestock purloses without obtaining a permit or subj;cting their use to adjudtction,monitoring, or reporting requirements. These exemptions typically restrict the amount of water that a well owner can withaGw (per minute, per day, p€ryear, etc ) or limit the amount of acreage to which the wate; can be applied. The amount of water that can be withdrawn or used varies from state tostate, but most exemptions allow landowners to install exempt wells *iir,ort p*iainq notice to other water use6, and do not give other water users theoption or ability to contest the installation of an exempt well. Many states enacted theie exemptions decades ago with the betief that small domestic andstock uses were de minimis and were not worth the time or money needed to permit and reguiate them.In most states, landowners who install an exempt well must compiy with $,Juierr-o.irring requirements that govem the construction of nonexempt wells.Many states also require landowne6 to file well iogs orto registei iireir e"empt wetls, Out tn" intormation that states require varaes, wath some statesrequiring little information and otheE requiring detailed reports and logs tnat decrrb'e ihe tocation, capacity/ and construction of exempt wells.some states also have laws or regulations thaa specificatly apply to ex6mpt well use in iubdivlsions. However, most do not. Moreover, some states havelaws and regulations that do not specifically apply to exemptw;lls, but nevertheless limit or regulate their use in subdivisions. This Report describesthose laws and regulations that specifically and indirectly govern exemot well use in subdtvisions.

III' THE WAYS FXEMPT VIIELLS CAN COMPLICATE OR COMPROMISE W.ATER RESOURCES
ALLOCATION, ADMINISTR.ATION, AND QUALITYExempt wells have the potential to cause a number of water quantity and quality problems. Most norably, there is a generat concern that the cumulativeeffect of manv exempt wells Gn equal the impact of a single iarge niitnarawat t6ai ii not suuiect to tt," bi-io.itv rvrtJ. oi ius.epgole to monitortng andreporting requirements. A related concern is that most exemptions do not prevent landowneE from installing exempt wells in closed basins and aquifeBthat are hydrologically connected to streams and wetlands wittr impairea sirrice rlows. suctr use in these areas may adveEety tmpact surface flows,riparian habitats, aquifers, and senior water riohts.
Frcm an adminlstrative peEpective, there appeas to be a genecl lack of knowledge across the west regarding the number of exempt wells in eachstate, the location of those wells, and the amount of water lhey wtthdraw. Many stites also appear to laik the idministrative resources needed tomonltor exempt wells and.to detemine their impact, which has the potential to hinder state water plans and conservadon efforts. perhaps the singlemost common administratlve chall€nge is the preference of some developers to use exempt wells to supply their subdivisions with watei as a waytf
circumventing the permitting process needed to build community or public water systems. ln some case!, such developers often install hundreds of wellsIn dense, concentrated subdivisions, and in many cases, these "exempt" subdivisigns ate located in €losed basins where water supplies are alreadylimited.
Exempt wells may also pose threats to water quality and can be conduits for pollutants. In particular, most domestic exempt welts are shallow, whichmakes them susceptible to nitrates, pesticides; and other contaminants ihjt Jre toiatJ ctole to tne land surface. In addition, weil owne6 generaily tackthe knowledge and experience needed to properly maintain their wells or manage water quality threats. In some cases, they may atso instail their wellsin improper locations that-are too close to pollutants, such as septic tanks and mlxing zones. In coastal areas, exempt wells may exacerbate seawaterintrusaon in sensitive aquife6 by increasing withdrawars and rowering water tables.

IV' SPECIFIC CHALLENGES THAT WSWC MEMBER STATIS FACE WITH RESPECT TO EXEMPT WELLS
The impact of exempt welis varies across the west and depends upon a number of factoE, including water availability, the specific provisions of a state,sexemption, a statet.population, and the amolnt of growth that a state is expertenclng, This mean;that exempt wells'do noi pose stgnificant challenges

'n 
every western state. Howew, Arizona, colorado, Idaho, Montana, Nevada, New M6xico, oregon, and Washington have exferienc6d some challenglswith respect to exempt wells. This Report describes those challenges.

V. RELATIVE COSTS AND BENEFITS ASSOCIATED WITH MONITORING WELLS THAT ARE
CURRENTLY EXEMPT
There are a number of methods that states can use to monitor wells that are currently exempt, including 1) installing meters, z) requiring self-reporting,3) using aerial photography, and 4) using satellite (Landsat) imagery. The relative coits and benefits wilt Oipend up6n the method used to monitor
exempt wells and the individual circumstances of each state. Thi; Report discusses the pros and cons associated with each of the above monitoring
methods.
In general, the primary benefit of monitoring exempt wells is that water resources managers will have more information regarding exempt well use,which they can use to. create more accurate water plans, implement conseruation measures, and administer water rights, Monitoring may also provide
exempt well usere with an Incentive to ensure that their withdrawals do not exceed the limits of their state.s exemotions.
However, every monitoring method will require some administrative costs to coliect ana ini"-tp;i th";;;it g;nu.!iu;. wh"n considering the costs andbenefits associated with whether and how to monitor exempt wells, states should conslder the following: 1 ) some reports indicate that .-ost 

"re*ftwells do not use more water than the allowable amount, which means that monitoring woutd do ljttle to curtail existing exempt use; 2) monitoring alonewill not stop developere and other landowneG from installing new exempt wells; 3) m-etenng and self-reporting will only show the amount of water thatexempt wells withdraw and will not show the amount of water those weils actujlly consume through outdoor tr;igation and other consumptive uses; +jmonitoring methods will be ineffective if a state does not have sufficlent data regirdinllne location and numbeiof its exempt weils; and 5) eachmonitoring method will entail some type of initial or continuing expense that thistate-or exempt users will need to pay, and there may be political
opposition to methods that assess fees to existing exempt well useG or raise tax6 to pay for increasd administctive;osts.

VI. POTENTIAL APPROACHES FOR MITTGATING THE ADVERSE IMPACTS OF EXTMPT WELLSThe viability of an approach to mltigate the adverse impact of exempt wells will depend upon the individuat circumstancfrom a general persp€ctive, even if existing wells are grandfathered, repealing the 
"""rption, 

or drastically reducing at WPIC
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volume wlthdrawal limit on a statewide basis will llkely be infeasible in most states. Specifically, there appears to be significnt public resistance to this
approach and it is likely that most states currently do not have the political capital needed to revoke their exemptions. From an administ€tive
standpoint, many states may not have sufficient information to lmate and permit existing wells, and revoking an exemption could overwhelm state
permitting agencies with applictlons for small groundwater uses. Further, this approach could increase the cost of desired development in rural areas
and clced basins, could potentially increase the demand for public water supplies, and would not prevent g€ndfathered wells from withd€wing water.
tnstead, the report recommends that states consider modirying their exemptions or adopting measures that specifically address their individual concerns
regarding exempt wells. For example, tf a state is concemed about exempt well use in subdivisions, it could modify its exemption to limit the typ€s of
developments and subdivisions that can use exempt wells, or modify th€ procedu.es used to approve subdivisions so that such "exempt" subdivisions
are not installed without a determlnation that there is sufficient water available and that such development will not impair water quality. States can also
limlt the number and type of exempt uses, impose restrictlons on exempt weli use in areas where water supplies are limited, require limits for
consumption rather than withdrawals, en@urage voluntary metering and reporting, ensure that exempt wells are properiy constructed, institute better
recordkeeplng procedures, and ban the installation of new exempt wells in areas where community systems are available.
Each of these apprcaches h6 its limitations, but the genecl concept of modifying an exemption to mitigate specific adveEe impacts will be less costly
and more politically and admlnistratlvely feasible than a totat ban or dmstic restriction on all new exempt uses. States may also be able to lessn
polltical opposition to mitigation appotrhs by cotlaborating with stakeholders and interested partiG to create negotiated solutaons that address the
adveEe imo€cts ofexemDt wells but allow for rsponsible use of the exemptions. Mtreover, the old adaqe "an ounce of prevention is worth a pound of
dre,, is applicble to exempt wells, and efforts to mitigate the impacB of existing exempt wells are likely more costly and administctively and politically

difficult than prcspective m€sures that prevent future adveEe impacts.

VII. CONCLUSION
The debate over exempt wetls is untikely to subside as the demand for water in the West continues to grow. However, exempt wells many not pose a
problem in every western state beGuse exemptions, populatlon growth, and water availability vary greatly across the West. ln some states, the benefits
that exempt wells prcvlde, specially in allowing desired grcwth In ruGl areas, may outweigh their impacts. On the other hand, impacts from exempt
wells may be t6 c6uy for other states not to curtail or llmlt their us€. Therefore, there is no "one size fits all" approach for addressing exempt well use,
and each state's indivldual circumstances will determine how and whether it will address this issue.

*:t *

I. INTRODUCTION

Exempt domestic and livestock wells are an lmportant source of water for large numbers of users throughout the West. However, they also pose signifiGnt regulatory and

administrative challenges and have the potential to affect the sustainability of water supplies, surface flows, and water quality.I I ] With the exception of Utah and

Califomia, which do not have a statewide gmundwater pemitting process, every westem state exempts certain groundwater uses from its pemitting or adjudication

proceOures.[2] In geneGl, these exemptions allow land owners to withdraw small amounts of water for domestic or livestock purposes without obtaining a pemit or
subjecting their use to adjudicatlon, monitoring, or reporting requirements. Most states created these exemptions decades ago with the belief that these uses have a de
minimis impact and were not worth the tlme and expense needed to pemit and regulate them.

However, as the w6t,s population gros, the demand for water increases, and many landowners and subdivision develope6 have begun installing "exempt"[3] wetts in

closed basins and other areas with strained water supplies to circumvent the costs and time associated wlth acquiring the necessary permits and water rights to bulld public

water systems.[4] This has resulted in large numbers of unregulated wells in highly concent€ted areas wlthout consldeEtion of their potentiat impact.[5] Some observeB
are concemed that the cumulative impact of these wells could impair senior water rights, create environmental problems, and threaten water quality and water s(lpplies.

[6] fnis nas led sme to calt for the restriction or repeal of the* exemptions, while otheE have opposed restrictions, believing that exempt wells do not have an adveEe

impact, are a private prop€rty Interest, and are vltal o economic growth.[7]

In June 2008, the West€rn States Water Council (WSWC), an affiliate and water policy advlsor to the Westem GovernoE'Association, issued a report entitled Water Needs
and Stntegis for a Sustatnable Future: Nut Steps, which recommended that states "evaluate the merits" of permitting and monitoring exempt wells as part of water right

regulatory schemes.[8] fo tnis enO, the wSWC's Legal Committee commissioned this Report to promote discussion of the concems associated with exempt wells by
evaluating 1) the *atutory and regutatory authority regarding exempt wells and domstic well drilling, 2) the ways in which exempt wells can complicte or compromlse
water reeurces allffition, admlnistction, and quality, 3) the spedfic challenges memb€r states are facing with respect to exempt wells, 4) the relative cGts and benefits

associated with monitoring wells that are curently exempt, and 5) the tDtential approaches to mitigate the adverse impacts that exempt wells may trave.[!)]

II. STATUTORY AND REGULATORY AUTHORITY REGARDING EXEMPT WELLS AND EXEMPT WELL DRILLING

The statues and regulations that exempt groundwater use in the West vary consldenbly with respect to the quantity and uses of water that Gn be withdrawn without a
permit, This Part will descibe these exempuons and the requlrements that govem the drilling of exempt w€lls in each WSWC member state. Where applicable, this Part will
include a synopsis of those laws and regulations that govem the use of exempt wells in suMivisions.

A, Alaska

1. Exemption

Alaska does not distinguish between groundwater and surface water for water right purposes,Il ().1 and requlres those seeking to install a groundwater well that will

withd€w a "signlficntamountof wate/'to file a waterright application with the Alaska Department of Natuml nesources.Il l] lt ls a oime In Alaska to use a "significant

amount of water from any sourc€" without a pemit, certiflcate, or other authorization.I I 2] Xowever, Alaska's Administrative Code provides a de facto exemption to this
rule by not requirlng appllGtions for water us$ that do not qualify as a "significnt amount of water," which lt defines as 1) "the consumptive use of more than 5,000
gallons of water frcm a single soure in a single day," 2) "the regular daily or recuring consumptlve use of more than 500 [gallons per day (gpd)] frcm a single source for
mor€ than 10 days per calendar year," 3) "the nonconsumptive use of more than 30,000 gpd . . . from a single source," or 4) "any water use that may adversely affect the
water rights of other appropriatoE or the public interest."[ l 3] In addition. an exempt use does not acquire a water right or priority date, is subject to apprcpriation, and

can be curtailed "in order to supply water to laMul appropriators , . . or to protect the puUtic interest."[ I 4]

For those water us$ that do require an appliction (water use that is less than a signifiGnt amount of water). Alaska's Administrative Code exempts appllGtions to
approprlate less than 5OO0 gtd of water frcm its public notice requirement.I I 5] fnfs is siqnificnt becuse the notice requirement mandates that the state! Department of
Naturdl Resources publlsh notice of nonexempt applications In a rewspaper of qenerdl circulation, while also seruing individual notlce via certified mail on prior
apprcpriators who may b€ taking water frcm the prcposeo source. [ | 6]

It is important to note that any person using less than a signiflcant amount of water ls encouraged to file for water rights. Without a water right, even though the us is

exempted, well owners have no legal standing to assert a right to water against a water user who may adversely affe€t their use of water.I I 7]

2. Drilling
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Alaska does not require a specific license or certification for a well driller and only mandates that well drilleE have a general contEctor,s ticense.I I 8l However, general
contractor5canregisterasawatersystemspecia|tycontractorandcanobt3inasp€cia|tycontractorre9istrationcertificatefrom

on their own property are not required to have a license.[2(]]

once a contractor of a property owner has constructed a watef well, he or she must file a report within forty-five days after completion with both the property owner and
the Department of Natural Rsources [2 1 I nmong other things, the report must describe the loGtion of the weil, the anticipated use of the weil, and the maximum wetl
yieto.[22]

B, Arazona

l Exemption

In order to place Arizona's exemption in its proper context, some background regarding the statet Groundwater Management Act tcr"rnl[23] and Active Management
Areas (nMns)[24] is necessary' Arizona passed the GMA in 1980 to ensure that the state's most populated areas woutd achieve safe yietd oy zozs.[25] To accomplish
this goal, the GMA created AMAS to manage excessive groundwater pumping for the state's most populous areas, including phoenix, prescott/ and r;cso;.[26.] An AMA
was also created to encompass the irrigated agricultuml areas of Pinal county between phoenix and Tucson.[27] r-ater, the southern portion of the Tu6on AMA was
separately established as the santa cruz AMA to address unique wat€r resource issues in that area.128l

Arizona assigned a safe yield management goal to the Phoenix, Prescott, and rucson AMAS and a "ptanned depletion.,goat for tne nnar nul.[2f)] It atso created the
Arizona Department of water Resources (ADWR) to administef the GMA and ensure that its groundwater management goals are acnreveo.[3(]] To help achieve the AMAS,management goals, the GMA places restrictions on new groundwater withdcwals and requires ADWR to establish mandatory conservation practices that apply to peens
withdrawing, distributing, or using groundwater in the AMAs.f3 I ]

within this framework, Arizona regulates exempt wells depending upon 1) when the well was drilled, 2) the purpose for which the water is being used, and 3) whether the
well is located ln an nue.[32i For exempt wells drilled after April 28, 1983, that are lo€ted within an AMA and used for a nonirrigation use other than domestic use or
stock watering, pumping is capped at ten acre-feet per year, in additjon to the maximum thirty-five gallon per minute (gpm) pump cpacity.[33] rurtner, wells used fornonirigation purposes are generally exempt from the regulatory provisions of the Gl"lA so long as the pump capacity of the well does not exceed thirty-Rve gpm (up to
fifty-six acre-feet per year if operated continuously).[-14] No.eover, within AMAS, only one exempt well may be drilled or used to serve the same nonirrigation use at the
same location unless approved by ADWR'S director and the combined withdrawals do not exceed five acre-feet per year.[35'l

with certain exceptions, exempt wells drilled after January 1, 2006, cannot be sited on land "within one hundred feet of the operating water distribution system of a
municipal provider with an assured water supply designation within the boundaries of an active management area,,,[-l(l] A landowner can obtain permission to install an
exempt well within one hundred feet of the ope€ting water distribution system of a municipal prcvide; if he or she can demonstrate to the susfact|on of ADWR,S directorthat^the.followjng applies: 1 ) the landowner submitted.a written request ior seruice to the ;unicipal provider, and the provider did not provide the tandowner with a writtenverification that service is available; 2) the total capital cost of connecting to a water distribution system wiil exceed the costs of drilling and futty equipping an exemptwell; 3) in the event the applicant must obtain an easement across othealand to connect to the municlpal provider! system, the appli;ant sent the owner of the land arequ.'st,for tie easement and a) did not receive a response/ or b) the request was denied; and 4) the landowner does not qualify under the previous three elements andprovides written verification from the municipal provider that he or she shall not receive o; request water seruice from the prcvider while the exempt well is operational.
[37] wittr respect to the fourth element, the exemption will be revoked if the landowner or any subsequent landowner receives water serylce from the municipal provider.
[-13]

outside of AMAS and Irrigation Non-Expansion Areas (lNAs), there is no legal difference between exempt wells and nonexempt wells other than a well drilllng permit
because, generally, no authority ls needed to withdnw groundwater, there is no requirement to comply with well spaclng rules, there are no requtrements to pay fees or
use a measuring device, and except for community water systems, there is no requirement to file annual water use reports.[-39] s

Within AMAS, exempt wells are not required to use a water measurlng device, pay groundwater withdrawal fees, or file annlal grcundwater withdnwal reports,[40]
Furthermore, Individuais drilling exempt wells are exempt from ADWR's well spacing rules, although the rutes protect exempt wells from unreasonably increastng damage
caused by new nonexempt wetts.[41 ] utewise, exempt wells within INAs are not required to use a measuring device or file an annual groundwater withd6wal r"port.[+21

2, Sulrdivi$ions

In AMAS, developers typiGlly must show that a subdivision will have an "assured water supply" before a city, town, or county can approve a subdivlsion plat/ and before
the developer can sell parcets.[il-31 In order to prove an assured water supply, a developer must obtain a certificate of Assured water Suppty frcm the director of water
Resources or obtain a written commitment of water seryice for the subdivision from a city, town/ or private company that the director has designated as having an assured
watersupp|y.[44']InIe9ardstowe||s,Arizona|aWstate5thatan'.assuredwatersupp|y,,meansthat..[s]Uficient9roUndwater...wi|lbecontinuous|yavailab|eto9tis
the water needs of the proposed use for at least one hundred vear."[45 | ADWR'S Assured and Adequate Water supply Rul€s provide that if an applicant for an assured
water supply detemination proposes to use groundwater, the applicant must demonstrate that after one hundred years of withdrawals, the depth-to-static water level at
the well wlll not exceed 1000 feet below land surfa€e (1100 feet in the Plnal AMA). In making this demonstration, the applicant must tjke rnto account existing pumping in
the area, as well as pumping asstriated with any previously issued assured water supply determinations in tne area.[4{i] within this framework, exempt wells are not
typically used to supply water to a subdivision that is requlred to comply with an "assured water supply,, requirement.[47]

3, Drilling

Individuals drilling exempt wells must comply with statutory criteria before commencing operations. Regardless of whether the exempt well is located within an AMA or
outside an AN4A, prospective drilleF must file a Notice of Intent to Drill with ADWR anO pay a fee.[rllil Furthermore, wells that will provide water for domestic purposs on
parcels five acres or less must submit additional materials. [49] Well drilling can only "be p€rformed under the direct and pereonal sugervision of a weil driiler who holds a
well driller's license"[5(]l and must compty with ADwR's minimum well construction standaros.l 5l I

C, California

1. No Exenrption

"Exempt" wells technically do not exist in califomia because the state does not have a comprehensive groundwater permitting process, and no state agency has theauthority to regulate groundwater on a statewide basis. Instead, the californla water Code encounges-water management decisions to be made at the tocat or regional
levet f52l The california legislature has passed several acts that have given various local agencies some type of authority to manage groundwater.[53] ln ag"niyb
authority depends upon the enabling act, and some agencies have the power to regulate groundwater extractions and the construction of new extrdcuon facilities. l--54 | h
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some Gss, individual californla counties have created limits for domestlc welts. [-55]

2, Subdivisions

Califomia regulates water availability in subdivisions by requiring local governments to consider water supply asessments of specific plans as part of an environmental
review process for new subdivisions that are larger than 500 units, while al$ mandating that local governments obtaln written verifi@tion of a twenty-year supply before

they can give final subdivision approvat.[-56] California law requires disclosure of water supply availability during the environmental review process for such large

oevetopments. [5 7l

3, Drilling

No peEon can drill a groundwater well without a Water Well ContEctor's Ucense,[-sfl] and every peFon who drllls a well shall file a report of comptetion with the Califomia

Department of Water Resources within slxty days of the date of construction.[59] fne report must contain a variety of infomation, including "[a] description of the well

site sufficientty exact to pemit location and identification of the welt" and the signature of the well driller.[6()] Failure to comply with these requirements ls a

misdemeanor, but noncomplying parties must be given the opportunaty to compty before a prosecution may commence.[6 I ]

D. Colorado

1. Exemption

Colorado law follows the policy that the stateb qemption to its larc regarding adminlstretion is "lntended to allow citizens to obtain water supply in l6s densely populated

areas for in-house and domestic animal uses where other water supplies are not availabte."[62] coloEdo's exemption depends upon 1) the location of the well, 2) the

date well production b€gins, 3) the rate of wlthdrawal, 4) the beneficial uses to which well water is put, and 5) for new wells, the size of the lot to be serviced by the well

and. often, the legal procss by which that tot was created.[6-3] The exemption criteria do not apply to "dsignated ground water basins," as these locations are subject to

other regulations.t64] furttrer, Colocdo prohibits exempt wells when a municipality or water district cn prcvide water to the Orcperty.[(i-5] In all remaining areas, the
exemptions apply.

A welt pemtt, apprcved and based on an evaluation of material injury, was not required for wells that were in production before May 8, 1972, and these wells may
continue to operate without a wetl pemit so long as 1) the rate of withdrawal does not exceed fifteen gallons per minute (gpm) (fifty gpm for wells in production as of May
22, L977); and 2) the water has been "used for ordinary hous€hold purpo6es for not more than three single-famlly dwellings, fire protection, the watering of poultry,

domestic animals, and livestock on farms and ranches, and for the lnigation of not over one acre of gardens and tawns."[66] The exemption can also apply to wells used

for limited commercial purpos€s and for firefighting pu.poses.[67] Of note, exempt well users can adjudicate their water nghts in the state's water courts and receive a

priority date based on farst use. as opposed to the filing date. [(r8]

curently, and since May 8,7972, exempt wells "may be constructed only upon the isuance of a pemit."[6-9] At this time, appliGnts must also pay a filing fee of $100.

[70] It ts wortn noting that the state engineer must detemine whether 96ntin9 a pemit will materially injure vested water rights or other existing wetls.[71 ] If existing

rights or wells wlll be materially injured, the enginer must deny the pemit.[72] tn instances where no materiat injury is found, the state engineer must issue the p€mit.

I'/3)

There are *veral situatlons that allow "a presumption that there will not be material injury to the vested water rights of others or to any other existing well resulting from

such welt."[ 741 Wells with limited uses on lots created outslde th€ statutory subdivision process, wells on lots of thirty-five acres or larger, or wells for cluster
developments where the ratio of annual wlthdrawal des not exceed one-acre f@t per each thirty-five acres within a cluster development, for example. enjoy a

presumption of no material injury so long as retum flows remain in the stream system.[7-5] The prsumption cao be rebutted by sufficient evidence.[76] One the state

engioeer issu6 a permit, the permittee has two years to construct the well.[77]

It is also important to note that the coloGdo constitution states that "those using water for domestic purpoges shall have the preference over those claiming for any other
pu.pose."[78] However, the Colorado Supreme Court has interpreted thls ctause not to be a right to call out senior apprcpriators with nondomestic uses, but as a right to

conoemn.[79]

2. Subdivisions

Colorado law requires each county In the state to create a county planning commission to develop, propose, and recommend subdlvision regulations to the county's board

of commissioneE. [80] ffre OoarO must adopt and enfor@ subdivislon regulations fs all unincorpoEted areas of the county and requlre developers to prcvide "taldequate
evidence that a water supdy that is sufficlent in terms of quality, quantlty, and dependablllty will be available to ensure an adequate supply of water for the type of
subdivislon proposea."[8 | ] Evid€nce needed to show an adequate water supply may include

(l) Evidence of ownership or right of acquisition of or use of existing and proposed water rights;
(lI) Historic use and estlmated yield of claimed water rights;
(UI) Amenability of existing riqhts to a change in use;
(lV) Evidene that public or private water owne6 Bn and will supply water to the proposd subdivision stating the amount of water available for use

within the subdivision and the feasibillty of extending service to that area;
(V) Evidence conceming the potability of the proposed water supply for the subdivisfon.[82]

Once a board of cdnty commisslonec has reeived a prellmlnary plan submlssion, they m6t prcvide a copy to the regional health department or the Colorado
Department of Publtc Health and Environment for revlew of the adequacy of the proposed sewage treatment works to handle the estimated effluent.[83] CotoreOo taw
states, "No plan shall receive the approval of the board of county commissioners unless the department of public health and environment or county, distrtct, or regional
health department . . . has made a favorable rsommendation regarding the prcposed method of sewage disposaf."[84]

Similarly, the State Engineer must receive copies of a prelimlnary plan submission in order to determlne the "adequacy of [the] proposed water supply to meet
requirements of the proposed subdivlslon' and whether "material Injury [is] likety to occur" as a result of the subdivision's proposed water supply.It35] tf the state
engineer finds that injury will trcur, he must issue a written oplnion stating his findings and the amount of additional or exchange water that may be required to prevent

intu.y.[86] A county's board of commissioners can approve a subdivision notwithstandlng an adveEe opinion, but the developer must provide att potential buyers with a
copy of the opinion or a synopsis of the oplnion prior to sale unless, In the opinion of the bGrd of county commissioneF, the developer has corected the injury or
inadequacy set forth in the opinion.[87]
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:9.19 9ol9?d9 counties along the sta-te's Front Range, namely El Pdso, Adams, weld, and Larimer counties, have been known to ask developers to reduce the number ofnousin9 units in a subdivision to satisfy water adequacy concerns, while higher'densiiies are allowed if developeE can demonstrate that their subdivisions will have aces
to alternative water sources. such as surface water transfers.[88.]

3, Drillins

colorado law requires that water well drilling contractors must be licensed through the colorado Board of ExamineE of water well construction and eump Instattation.[8!)l
The state does not require licenses for private drillers and pump installers,[9()l which are defined as "any individual, corporation, partnership, association, political
subdivision, or public agency that uses equipment owned by it" to drill a well for its own use upon property that it owns.[9 I ] nowever, private drillers and installers must
comply with Colorado's minimum welt construction stanOarOs.[921

colorado's well construction standards mandate that well drillers file a well construction report within sixty days after completion of a wett.[9-31 well drillers must alsoadhere to the state's mlnimum construction standards for "alt wells constructed to withdraw or inject water," regardless of whether the welt is exempt from the state,spermitting requirements, [!]-f l

E. Idalro

l. ExenrFtioir

In ldaho, wells for domestic use are exempt from permits and fees.[!]51 Domestic uses or purposes are defined as

(a) The use of water f-or-homes, organization camps, public campgrcunds, livestock and tor any other purpose in connection therewith, includingirrigation of up to one-half (1/2) acre of land/ if the totai use is not in lxcess ot thirteen thousand (13,000i gallons per day, or(b) Any other uses, if the total use does not exceed a diversion rate of four one-hunOreatns 1O.O+) cubiifeet per seco;d and a diversion volume of
twenty-five hundred (2,500) galtons per Oay.[96]

"Rights to ground water for such domestic purposes may be acquired by withdrawal ano use."[l)?] In addition/ domestic wells are also exempt from Installing measuring
devices and from measuring and reporting requirements. | !)B I

However, the exemption is not available for low tempeGture geothermal wells (85 oF to 212 .F) that are used for domestic purposes.l 9!)] Instead, applicnts must obtain
a water right F€rmlt to use low temperature geothermal resources for domestic or other nonheating purposes, The appticnt must show 1) there is no feasible alternauve
use of the resource; 2) there is no economically viable source of water having a bottom hole temperature of 85 oF or less in a well availabte; and 3) obtaining a water right
permit is in the pubtic interest. I I ()0]

2.Sut div;sions

Idaho's exemption states that domestic purposes and uses do "not include water for multiple ownership subdivisions, mobite home parks, or commercial or businessestablishments, unless the use meets the lexemption's] diveGion rate and volume limitations," whtch ilmit the diveGion to 0.04 cubic fe;t per second (cfs) and only 25oo
gallons per day (gpd) instead of the 13,ooo gpd.Il 0l ] tt is atso a misdemeanor in Idaho for one to offer a subdivision plat for recording or to record a subdivision plat
without certifying that 1) the individual lots described in the plat will be served by individual wells; 2) all of the lots in the plat will be eligible to receive water frcm an
existing water system; or 3) if a new water system will be created to serve the subdivision, it wiil have sufficient capital to provioe sewice.I I 02 1

If all or part of a proposed subdivision will be within the boundaries of an irrigation district or other irigation entities, Idaho law also prevents ctties and counties frcm
accepting, recording, or approving subdivision plats or amendments to existi;g plats if the pe6on prop-osing the subdivision has not'iprovided . . . a suitable system for
lots of more than one (1) acre which will deliver water to those landownem within the subdivision."[ I 0-]l Developers who are unable to compty with this requirement must
advise the purchaser in writing that Suitable water deliveries have not been provided and also that purchiser must remain responsible and subject to all assessments made
by the irigation entity, together with other required disctosures. I I 04 1

Furthermore, a new modificatlon to ldaho's Local land use Planning Act now requires those making a land use change "to use surface water, where reasonably availabte,
as the primary water source for irrigation,"f I 051 thus requiring develope€ to provide a "dual" watering system (potabte and nonpotabte) to a devetopment where
irrigation of yards occurs,

3. Dritling

Although domestic wells in Idaho are exempt from rcmitting, the actual drilling of wells must comply with the ticensinq provisions governea oy statute.[10(r] welts en
only be drilled by licensed operators, using qualified drilling equipment.I I 07] Further, domesic wells "are subject to inspection by the department of water resources and
the department of environmental quatity.,,l I 08]

Well drilleB who install a well must maintain a well log that is subject to inspection and includes the fottowing infomation: 1) borehole lithology, 2) water bearing zones, 3)
static water levels' 4) bottom hole temperature, 5) casing and sealing placement status, and 6) a description of probtems encountered.f I l)9] orirres must also submit a
well construction report within thirty days of completion and must keep the well log for at least one year following the submlssion of tne report.I I i (]]

F. Kan$as

:. fxemption

Uke most western states, wells used for domestic purpses in Kansas are exempt from the permits required for other types of appropriaflons.I I I I I Domesuc use is

the use of water by any person or by a family unit or household for household purposes, or for the watering of livestock, poultry, farm and domestic
animals used in operating a fam, and for the irrigation of lands not exceeding a total oftwo acres In area ior the growirij ot gai-iens, orchards and
tawns.[[ l2]

Household purposes are deflned as "the use of water by a pecon for cooking, cleaning, washing, bathing, numan consumptjon, rest room facilities, fire protection, and
other uses normal lv associated with the operatlon of a household. "[ I I 3] rne watering of livestock is exempt as a domesflc use if the use meets the following criteria: 1)
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the livsttrk must be pastured and not confined to a fedlot; or 2) if the livestock are cattle in a confined feeding operation, they must f,umber fewer than 1000; or 3) if
the livestock are in a confined feeding operation and are not cattle, their total consumption of water must be less than fifteen acre-feet annually.[ | | 4] oespite tire "of
between..hoUseho|dpurposes"and"wateringof|jvestock,,,theseusesarenotmutUal|yeXc|usjVe.Interestin9ly.the|imitationondomesticirri9ationdnot
pumping Gte or the total volume of water withdrawn, but rather the acreage of land to which the water is applied. While domestic use is exempt from the reguirement to
obtain a pemit to apprcpriate water for beneflcial use, domestic use on or before lune 28, 7945t constitutes a vested right and domestic use after June 28, L945,

onstitutes an apprcpriation right.[ 1 1 -5] ns witn other water rights, domestic uses are subject to administction by priority in times of water sno.tage.I I I 6]

2. Drilling

Well drilling contractors in Kansas must pay fees and obtain licens€s before operating in the state.I I | 7] me secretary of health and environment is charged wlth

administering the drilling licensure program and must assess the qualifictions of prospective well operatoc before issuing a licen*.[1 1 8] In addition, any licensed well
driller who constructs or deconstructs a water well must file a well log with the secretary within thirty days of completion showing 1) the name and address of the
landowner and a legal descriptlon of the location of the well, 2) the character and depth of the formation pased through or encountered, 3) the depth at which water is
en@untered, 4) the static water level of the completed well, 5) a copy of the re@rd of pumping tests, if any, 6) the details of mnstruction, Including casing sizes, screen or
perforat,on tengths and sizes, and the length and size ofgravel packing, and 7) the amount, type, and placement of plug materials used in plugging a water wett.Il | 9]
The contractor must also prcvide a water sample to the s*retary, upon request, within thtrty days of completion.Il 201

G. Montana

1. Exemption

ln Montana, a permit is not required before appropriating groundwater by means of a well or developed spring e long as 1) the well or spring is outside a controlled
groundwater area; 2) the withdrawal rate does not exceed thirty-five gallons F,er minute; and 3) the annual withdGwal does not exceed 10 acre-feet pe. year.I I ? I I
However, once the well is complete, appropriatoG must file a notice of completion with the Montana Department of Natural Resources and Conseruation (DNRC) within

srxty <lays. I I 22] Groundwater appropriators who fiGt put the water to beneficial use between fg62 and L973, but did not file a notice of completion, must file a notice of

completion wtth the county derk to perfect the riqtlt.I l2-1] DNRC must issue a certificate of water right upon receipt of a prcperly completed notice of completion.Il 24]

In addltion to an exemption for wells, a pemit is not.equired before constructing an impoundment or pit and appropriating water for livestock if 1) the maxlmum capacity
of the pit is less than fifteen acre-feet; 2) the appropriation is less than thirty acre-feet per y€r; 3) the appropriation is a eurce other than a perennial flowinq stream;

and 4) the pit is tocted on a parcel of land forty acres or larger.[ | 25] froweve., as with wells, the appropriator must file a notice of completion with the Department of

Naturdl Resources and Conseruation within sixty days.[ | 26]

2. suMivisions

lndividuals seeklng approval for a subdivision must submit an application to the state's Oepartment of Environmental Quality (DEQ) that confdins, among other things,

evidence that the subdivisionb water supply, wastewater, and storm water drainage facilities are In compliance with applicble local laws and requtations.I I 27] In regard
to water supdy, the appllcant must show that 1) maxlmum contamlnant levels wlll not be exceeded; and 2) proper flows for individual, shared, multiple family water

supply systems, and pubtic supply systems will be proviOed.[ | 281 DEQ may also restrict the volume of water that a subdivision may withdraw frcm a propced water

eurce "to ensure that an adequate water supply will be available at all times."[ I 29]

Montana also has regulations regarding nonpublic water systems that require applicants to demonstEte that water quality will be sufficlent for the propo6ed subdivision.
DEQ can choose not to approve a subdivision if there is evidence of any water quality problems that exceed human health standards.I I 30] eroOoseO nonpublic water
systems must also meet design and construction requirements, and a registered professional engineer must design multiple user water systems that supply six or more
rcnneAions.I I -1 I ] As for water availabllity, apptlcants must show that groundwater quanuty is sufficient for the proposed subdivlsion, and must show that certain

minimum flows will be available for single-family water systems, shared wat€r systems, and multlple-user water systems.I I 32] ofq can also require applicnts to submit
infomation regarding the dependability of the groundwater supply, and applicants, at a minimum, must provlde evidence that the aquifer Gn supply water to wells in an
amount equal to the proposed groundwater wlthdrawars.[ | 33]

3. Drilling

Although individuals who construct wetls must be licensd in order to do so, this requlrement does not apply to exempt wetts.[ | 34] A licnse is also not required for
individuals who drill wells on land that he or she owns, provided that 1) the land is used for farmlng, ranching, agricultuGl purposes, or as her residence; 2) the indivldual
obtains a pemit from the board; and 3) the well construction confoms to the mlnimum construction standards as set forth by the Montana Board of well Contractors.

I I 3-5] r-lcenseO well drillerc must prepare a wetl log for each welt dritled and supply a rcpy of it to the well owner and relevant agencies[l 36] wlthin sixty days of
comptetion.Il -17] The well log must also use a required form and provlde a location for the well using at least two methods as specified on tne form.Il 38j

H. Nebraska

1, Ex€mption

In Nebraska, a well that is "designed and constructed to pump fifty gallons per minute or less" and used "for human needs as it relates to health, fire control, and
sanitation or used to water range livestock" ls generally not subject to regulation as long as it is not "commingled, combined, clustered, or joined with any other water well

or wells or other water source, other than a water source used to water range tivestmf."[ | 39]

Nebraska has twenty-three politlcal subdivisions known as "natural re$urce districts" (NRDs) that have the authority to establlsh groundwater management areas (GMAs)
in order to protect groundwater quantity and quality or to prevent conflicts b€tween surface and grcundwater users in areas where the water is hydrclogically connected.

Il 40] nny person who intends to construct a well in a GMA must first obtain a permit, but wetls that meet the requirements stated in the above paragraph are exempted
from thls requirement.Il4l ] Other ty!,es of wells that pump fifty gallons per mlnute or less may also be exempt, but that is detemined Uy eacn nno.I I 42] of note, the
Nebraska Code glves NRDs the authority to "[r]equlre meters to be placed on any water wells for the purpos€ of acquiring water use data" regardless of whether or not any
portion of the district ls a Gr"rn.[14-3]

The Nebraska Department of Natural Resources (NDNR) has the authority to detemine that a river basin, subbasin, or reach has become fully or over appropriated.[ | 44]
When such a determination is made, mo€torlums on new well drilling, expansion of irigated acres from groundwater and surface water, and the granting of new surface

water pemits go into or continue In effect within the area Oesignaba.[145] nOrun anO ttre NRDs then implement a joint-planning process, and the NRDs determine
whether to conunue the moEtorium on well drilling. [ 146] no*eue., such moEtoriums do not affect wells that meet the description given In the first paragraph of this
suosection.I I 47]
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2, Orilling

1''.'j::1.':i:T':"]]s,i|..Nebras|a(neworeXisting)arereqUiredtoberegjsteredwithNDNR,exceptforwe||sy,ryyJ.|'|r'l)|we||or|||eEand|andownerswhocon5tructwe||s,inc|Udin9domesticwe|ls,mustregisterthewe||withinsiXtydaysafercomp|etionotconstrulon.[|4()]

Awe||thatisrequiredtoberegisteredandisnot..sha||beani||ega|Waterwe||unti|itisregisteredwithtrorn].,,[l5(}]ttisworthnotingthatthe
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?lT]*'ng 
requirement for an apprcpriation. The NRDs provide copiesio NDNR of ail permits-so th;t NDNR can be sure a weil is permitted prior to

regrsterang the well.l I ) I I

Nebraska's Department of Health and Human services (DHHs) regulates the state's well drilter licensure requrrements and its standards for we|l installation and
construction-[ I -52] water well drilling superuisors and contractoG must apply for a license to engage in the trade, and DHHS will issue licenses to appticants that
demonstrate professional competence by passing the corresponding examination.ll 5-3] In addition, individuals constructing water wells must compty wtth the rules,
standards/ and requlations promulgated by the state's uniform credentialing nct.I I -541 However, these rules do not prevent individuals from building wells on land wherethey live, and "an individual may construct a water well . . ' on land owned by triri or trir ana used by him or her for farmtng, Enching, or agriculturat purposes or as his or
her place of abode.'{ I 55] suctr weils must arso be constructed according to the onirs rures.I I 5(r]

Any owner of a water well or a licensed water well contractor who drills a domestic well must keep and matntain an accurate weil log, which they must make available for
inspection ano copyinq.I I 57] such logs should contain a variety of information, including the well,s location, depth and dimensions, Gsing infomation, static water level,
pumping rate, gallons per hour or gallons per minute yield, and date of completion.[158] riris information plus additional infomation is atso provided to NDNR when
registering tne wett. I I -59 j

l" Nevada

l. Exemption

In Nevada, wells for domestic use are the only type of water wells that are exempt frcm the state's permitting process.il (i0] gxempt oomestic us€ is defined as culinary
use and household purposes related to a single-family dwelling, including the watering of a family garden and tawn and the watering of livestock and any other domestic
animals or hous€hoto pets[ I 6 l.] if the amount of water drawn does not exceed two acre-feet per year.I I 62] The strict statutory jeRnition precludes the us of domesticwells for more than a single-family dwelling, but the exemption does allow for an "accessory dwellinq un-it'toi single family unit provided that the owner 1) obtains
approval from the local governing body, 2) instal{s a water meter, and 3) ensures that the total withdrawal does not exceed two acre-feet per year.[ I 63] rne rocargoveming body or local planning commission must report the approval of the accessory dwelling unit on a form provided by the state engineer, who "shall monitor the
annual withdrawal of water" used to supply the accessorv unit.I I (r4l

Domestic wells in Nevada are a "protectable interest,"[1 (15] and domestic well users also have the right to protest any water right application.I I 66] In fact, Nevada,s
Ground water code contains a legislative declaration that itls the pollcy of th€ state "[t]o recognize the importance of domestic wells as appurtenances to private homes,
to create a protectable inte.est jn such wells and to protect their supply of water from unreasonable adveree eneas."[1 67 | Moreover, domestic wells in Nevada also
acquire a priority Oate,I I 68] and Nevada law prevents the state engineer from grdnting permit applications if the proposed use conflicts with "existing domestic
wetls."I I (rt)l

Nevada law also requires applicants for a proposed groundwater use to provide notice to owners of domesilc wells that are located within 25oo feet if the propGed well is
for municipal, quasi-municipal, or industrlal use, and will have a "reasonably expected €te of div€rsion [that] is one-half cubic foot per second ticts;] or more."[ I 70]Although not specifcally addressed in the statutes, the Nevada state engineer has interprted this requrrement to require notice for any municipat or industrial aDDlicafon.
that would increase the diveBion rate from a specific well each time the diversion rate exceeded the next o.s cis.I t ? I ] For exampte, the state engtneer woutd require
notice to domestic well owne6 if a municipal or industrial well had permits totaling 0.4 cfs, and a new appliction proposed to add 0.12 cfs to tne weil.I I 72] Likewise, the
state engineer would require notice the next time the well had proposed additions that exceeded f.o cfs.[ [ 73-l

Further, if the state engineer grants a permit to an applicant later in time he must include a condition in the permit that..pumping water puEuant to the permit may belimited or prohibited to prevent any unreasonable adverse effects on an existing domestic welt located within 2,500 feet of the well, unless the holdef of the pemit lnd the
owner of the domestic well have agreed to alternative measures that mitigate those adverse effeas.,,[ I 74]

Although the state engineer does not formally review the drilling of a domestic well,I I 7-5] fre ooes have the authority to require the regtstration of domestic weils in "any
groundwater basln or portion ttrereof."[ | 76] In instances where the state engineer chooss to exercise thts discretion, individuats who driil domestic wells must also
regrster the required information within ten days of compteting the wert.[ | 77 |

lastly, the state engineer can limit the depth of domestlc wells or even prohibit the drilling of such wells if water districts or municipalities can furnish water in the area.
I I 7tl] ntso, when the state engineer issues a tempo€ry permit for groundwater use in an area where a domestic well has been drilled, he must fite a noflce with the
county recorder in the county where the permit is issued or where the well is drilled indicating that the domstic well owner may be prohibited from deepening or repairing
the well if and when a water district or municipaltty can provide water to the area.['l 79'l

2. Srtbdivisiorrs

Nevada law requires state review of all proposed subdivision maps for water supply, and mandates state approval prior to a final subdivtsion map.Il 801 For developments
utilizing domestic wells/ the state engineer has the authority to require that suffictent water rights b€ dedicated to the development to ensure thatlhere is enough water to
meet domestic neeOs.I I 8 I I

For subdivisions of four lots or less, developers must obtain a certificate from the Division of water Resources of the state Department of conservation and Natural
Resources indicating that the parcel map is approved as to the quantity of available water if 1) any parcel in the map is within a designated basin that requires the stateengineer's apprcval, 2) any parcel will be served by a domestic well, and 3) local ordinances do not require the dedication of water rights to ensure a sufficient suppty of
water. I I 821

of note, In 1997 the Nevada Attomey.General's office.issued an opinion for Humboldt county, which concluded that counties have the authority to regutate tand use anddevelopment of land to promote health and safety and can use this authority to "enact oratnincei reguiating ptacement and testing of domestic wefis to protect public
neattn "l I 8-j I However, the opinion determined that only the state engineer has the authoriry to enact ordinances regarding the construction of domesti. *errs.[1 84j

3, Drilling

well drillers in Nevada must obtain a license before drilllnq a well.[18-5l A well driller is defined as "any percon who drills a well or wells, for comoensation or
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otnemise."[ | 8ti] There is no exception for domestic wells, and well drillers must file a notice of intent to drill with the Division of Water Resources three worktng days

before drilling a clomestic wetl.I I 87] Once ttre well is complete, the well driller must file a well log wlth the state engineer within thirty days of completion containing 1)
the date of beginning work, 2) the date of completion, 3) the length, size, and weight of the casing and how it is placed, 4) the size of the hole drilled, 5) where the hole is
sealed off and the type of seal, 5) the name of the well driller and the type of drilling machine used, 7) the number of cfs or gallons per minute of flow for the well, and 8)

the pressure in pounds per square inch if lt is a flowing well, or the static water tevel and water temperature if it is a nonflowing wett. I I 8 8 j Nevada's AdministEtive Code

also establishes minimum requirements for well casings[ l 89 1 and requlres well construction to prevent pollution and contamination of waste and groundwater. I I 90]

Of note, the Nevada Attorney General has concluded that the state englneer has the authority to regulate the construction of domestic wells through his authority to license

and regulate well drilleF througtrout tne state.[ I 9 I ]

J. New Mexico

r. exception[1 92]

IndividBls or entities who want to use undergrcund water in New Mexlco for domestic purposes must obtain a permit from the state engineer.I I 9-l] However, the plain
language of New Mexico! domestic well statute does not give the state engineer the dissetion to deny the application, and states that "tulpon the filing of each

applicatjon . . . the state englneer sha// issue a permit to the applicant to use the underground wat€rs applied for.{ | 941 The state engineer issued new regulations in
2006 that restrict new domestic use to one acre-foot per year per household, with a maximum of three acre-feet per year per well at a time when the well is used to serve

multiple households. I I 95] mere is no restriction on the number of h@seholds a well may serue but the maximum divercion is set at three acre-feet per annum.[1 9(lJ
However, pemit holders can apply to transfer the point of diversion or place and purpose of use for other valld existing rights to the domestic well up to three acre-feet per

year.[ I 97]

Domgtlc wells are not metered generally (except shared wetl owneF who must meter and report thelr water use) nor are they subject to water quatity assessment.I I 9ll]
All wells, including domestic wells, must be drilled by a licensd well drlller, and must meet minimum standards in thelr drilling and constructlon.I lt)9] ownere are also

not required to acquire water rights to offset the effect of their pumping so long as their pumping does not exeed the pemit's limit.[2(X)l

Domestic uses include the use of water for household purposes and for irrigating up to one acre of noncommercial tres, lawns, ano gardens.[2(]l.l "Drinking and sanitary

uss that are incidenfal to the opeGtions of a govemmental, commercial, or non-profit facility are included in thls definition."[2(.)2] oomstic use Oes not include the use

of groundwater for livestock watering, which is subject to a separate statute, section 72-12-r.2.[2031

Addltionally, New Mexico law contains an exception that allows for the tempo€ry use of no more than three acre-feet of groundwater for up to one year under section 72-

12-1.3.t?0jl] The tempomry use must be for "prospecting, mining or construction of public works, highways and roads or drilling operations designed to discover or

develop the natuGl mine€l resources of the state."[205] A pemit is required, and applicants must file an application with the state engineer, who will grant the

apptication if the proposed use will not pemanently impair existing rignts.[2t)6] If the state engineer finds that the proposed use will impair exisung rights, he or she shatl

publish notice of the applicatlon and rcnduct hearings as ncessary.[207] Some parties file applications on a yearly basis and have used this statute to acquire up to fifty
years of temporary use pemits.[208]

Concems over the effects of domestic well diversions on grcundwater resources have prompted the development of rules and regulations that allow for the declaration of
domstic well management areas (DWMAS). DWMAS are areas that overlie a stream-connected aquifer that "requires special water resource protection" by the state
enqineer.[2(.)9] The purpose ofthe dEignation is to protect valid, existing surface rrgnts.[2 l0] The state engineer is responsibte for developing guidetines that stabtish
diveBion llmitations for each DWMA and may dedare alt or part of a stream-connected aquifer as a OWmn. [2 I I ] In order to create a DWMA, the state engineer must first
provide notice, conduct a meeting in the area affected, and acept publlc @mments that are filed In writing or made at a public meeting.l2l2l However, no DwMAs have

been deslgnated to this point in time.[2 I 3]

In some instances, the state engineer may require a meter 1) for new dom€stic wells wlthin a DWMA, 2) when metering is required by the courts, 3) for drinking and
sanitary domestic uses assoclated with a govemment, commercial, or non-profit facility, 4) for multiple household domestic use, 5) for supplemental domestic wells, and 6)
for multiple use rells, for which domestic use is separatety metereO.[214] Furthemore, the state engineer may exercise his discretion to requtre meters under the
followlng circumstances: 1) as a condition for new single household domestic wells, 2) as a condition to a permit to repair or deepen an existing well, 3) as a condition of a
pemit to amend the type of use, and 4) as a condition to transfer a valid existing domestic welt rigtrt.[2151

In 2001, the New Maico legislature enacted section 3-51-1.1, which authorizes municipalities to restrict new domestic wells in nonagricutturatly zoned areas if 1) the
applicant's property lire is within three hundred fet of municipal water distribution lines and 2) the property is lGted wlthin the exterior boundaries of the municipality.

[2 I 6] ffowever, a municipallty may not deny authorization lf the totat co6t to the applicant of extending the munlcipal water district line to his home, including metering

and hook-up expenses, exceds the cost of drilling a new domestic well.[2 I 7l f'funicipatities must also file any ordinance restricting the dritling of domgtic wells with the

state engineer.[2 1 8 ] ne state engineer will isue a permit to drill a domstic well In those areas but will infom the permittee that lmal restrictions may requlre additional
permltting from the municipality, and may pGlude drilling wlthin the muniapality.[219]

New Mexico's exceptlon has been the ftrus of litigation over the y€aG, and the Supreme Court of New Mexico has held on two occasions that municipalities have the
authority to regutate the drilling of domestic wells within theirjurisdictions. FiFt, ln Smith v. Santa re,l22(lf the court upheld a 1999 Santa Fe city ordinance that required
any pemn wishing to drilt a well within the cityt municipal water seryice area to apply to the city for a domestic well permit with ttre city.[22 ] | The ordinance also
prevented landowners from installlng wells if thelr property boundaries were within 200 feet of a city water distribution line, which prompted a plaintiff who had been
denied a permit from the city to seek a declaratory judgment, claiming that the city did not have authority to enact the ordinance.[122] fne court Oisagreed and found
that as a home rule munlcipality, the city "had the authority to prohlbit the drilling of domestic wells under lts home rule authority, and that this authority was not
prempted by existing state law."l223l

Second, in Stenn6 v. Santa fe,l224] a similar 2oO8 case, a plalntiffchatlenged the Santa Fe ordlnance, claiming that it did not track the language ofsection 31-51-1.1
and that the 2OO1 statute invalidated the ordlnance.[22-S] ffowever, the court held that the ordinance was a valid exercise of the city's home rule authority and remained
effective even after the enactment of strtion 3-53-1.1 "be€use (1) Section 3-53-1.1 des not require an ordlnance to trdck its tanguage and (2) the 1999 Ordinance could
be applied to follow the procedural requirements of Section 3-53-1.1" if the city filed the ordinance wlth the state engineer.[226]

As discussed in more detall In Part lV.F of this Report, New Msico's Sixth Judicial District Court recently ruled that the state's domestic well statute ts unconstitutional on
due process grounds because it does not afford senlor water users the ability to prctect ttreir rigirts.[227] The district court's ruling has been stayed p€nding an appeal

frcm the state engineer, but an appetlate decision upholding the district courtt declsion could invalidate New Mexico's domestic well statute on a statewide Uasis.f228l
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New Mexico law requires counties to adopt rules for subdivisions that include water supply quantity and quality requirements, and counties must set forth requirementsthat quantify the maximum annual requirements of subdivisions, assess water availability td meet'maximum annual water requirements, and protect water supplies from
contamination' [229 | County com6issione6 must require developers to furnish documentation showing that there ts sufficient water avaitabte for the subdtvision and thatthe water will be of acceptable quality, while also providing documentation describing the means of ltquid waste disposal, terrain management to protect agatnst flooding,
inadequate drainage, and erosion [23ti] te county commissioners cannot approve a suMivision unless they determine that the developer can suppty enough water to
fulfill the proposed uses and that the prcposed subdivision complies with state and county subdivision regutations.[2:i l]

once the county commissioners have determined that a preliminary plat is complete, they must r€quest an opinion from the state engineer as to whether "water sufficientin quantity to fulfill the maximum annual water requirements of the iubdivision;' is availabte, ina wirettrer tne aeveloper can fulfill his or her proposats regarding water,
with the exception of water quality.[2-12] county commissioneG must also obtain opinions from the New Mexico Environment Department (NMED) to determine whether
the developer can provide sufficient water quality and waste disposal facilities.[233] This assessment authority is even more limited when a devetoper proposes usingdomestic wells btrause the state engineert office has determined that it is not authorlzed to review whether such wells will interfere with extsting water rights or create
excessive water table declines.[234] counties must hire a private consulting firm to address these concerns.[235]

It is important to note that counties can approve a subdivision even if the state englneer or NMED finds that that the suMiviston does not satisfy water sufficlency and
water quality requirements.[23{i] If the state enqineer or NMED issue an adverse opinion, the developer wilt have thirty days after receiving notice of the adverse opinion
to submit additional information to the public agency issuing the opinion.[237] nrter tne public agency has had an addttional thirty days to revaew the submitted materials,
the county commissioneE wlll hold a public hearing, at which time the developir will have the burden of showing that an adverse opinion is incorect either as to factual or
legal matters [238] The commissioners Gn chose to side with the developer and may also condition plat approval upon the fulfillment of certaan conditions, such as using
a particular water suppty system. [2-i!)l

For developments of five to one hundred parcels, developers must disclose information to prospective buyeG about the water avaitabitity, water quatity, the means of water
delivery, and the means of liquid waste disposal.[24(r] The state engineer has recentiy enacted regulations in 2006 that prevent developec from having more than ten
domestic well permits at one time. [24 I ]

3, orilling

It is unlawful for anyone to drill a water well of any type in New Mexico without a valid license from the state engtneer,[242.] ano weil drillers must file a weil record wtthin
twentydaysofcompletingawell.[24-3.JTherecordmustincludeawelllogand,amongotherthings,thefoilowinginformation:1)thenameandlicensenumberofthewell
driller, 2) the location of the well (reported in tatitude and longitude using a global positioning system (GpS) receiver capable of five meters accu€cy), 3) the dates when
drilling began and ended, 4) the depth of the wetl, 5) the depth to water-fisiencountered arid tie oepin of'water upon completion of the well, 6) the estimated weil yietd
and the method used to estimate the yield, 7) the type and size of the casing, 8) the location of perforauons, 9) the location of the sanitary *al; and 10) and any other
information deemed necessary by the state engineer.[24ill

K, North Pakota

1, Exeffption

In North Dakota, a permit is required before constructing works to appropriate water unless the construction is for domestic purposes, livestock, fish, wildlife, and '.other
recreational uses."[2t15] The water user must immediately notify the state engineer of the location and capacity of the constructed worlG, and may appty for a permit with
the state engineer to establish a prlority date.[24{i] rne statutory limit for withdrawals is 12.5 acre-feet pe, yar.l247f It is tmportant to note that the exemption onty
refeE specifically to "constructed works, dams, or dugouts," and it is presumed that it applies to the construction of exempt wetts.[248]

Domestic use is defined as

the use of water by an indavidual, or by a family unit, or household, for personal needs and for househotd purposes, including, but not limited to heating,
dranking, washing, sanitary and culinary uses; irigation of land not exceeding one acre . . . in area for noncommercial gardens, orchards, lawns, trees,
or shrubbery; and for household pets and domestic animals for household sustenance and not for sale or commercial uie, when the water is suiplied 5y
the individual or famity untt.[24!)]

2, Drilling

Individuals that drill wells must comply with the rules of the state engineer. but no permit or ltcense is explicitty required prior to drilling a domestic wett.[250]
Nevertheless/ the state has established a state Board of Water Well Contractors. The applicability of the board! requirements to the drilling of exempt wells is ;ot entirely
ctear,[25 I 

-l 
but licensed water well contractoB who install a well must provide the board "with an accurate record of well construction data," which shoutd inctude "drill

hole diameteE and depths, assembled order of size and length of casings and liners, grouting depths, formations penetrated, water levels, location of blast shots, and
pumptng tests."[2521

L. Oklahoflra

1, ExemFtion

Few states have a domestic well exemption more explicit than Oklahoma: "Any landowner has a right to take groundwater from land owned by him for domestic use
without a permit. Wells for domestic use shall not be subjected to well spacing orders, but are subject to sanctions against waste."[25-3] oomesHc use is defined as

the use of water by a nat-ural individual or by a family or household for household purposes, for farm and domestlc animals up to the normal gEzing
capacity of the land and for the irrigation of land not exceeding a total of three (3) acres in area for the growing of gardens, orchards and lawns, and for

' such other purposes, specified by Board rules, for which de mtnimis amounts are useO.[254]

Water for domestic use can also be stored in an amount equal of two yeaB' suppty,[ 2551 anO Oklahoma municipalities have the authority to regulate or permit the drilling
of domestic wells located within their corporate timits.f2_5til

2" Drilling

Any person engaged in the commercial drilling of groundwater wells, monitoring wells, or observation wells must apply for and obtain a license from the Oklahoma Water
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Resurces WarA.[257] A landowner who drills his or her own domestic well does not need to obtain a license, but must construct the welt to meet minimum standards to
prevent pollution.[2-58] Cormerclat entities that drill domstic wells for private landowneG must comply with the licensing requirements, including but not limited to

minlmum construction standards and the filing of well reports.[259]

M. Oregon

1, Exemption

Oregon exempts many uses from the ntrmal water permitting process. "[N]o reqist€tion, certificate of registEtion, application for a permit, p€rmit, certificate of
@mpletion or ground water right certificate . . . ls required for the use of ground water for" 1) stockwatering purposes, 2) watering any lawn or noncommercial garden up
to of,e-half acre in area, 3) single or grcup domestlc purposes so long as daily us is not more than 15,000 gallons per day (gpd), and 4) any single industrial or
commercial purpose not exceeding 5OOO gpd.[260] Oregon's exemption also states that 1) the water must be u*d beneficially; 2) an exempt well "constitutes a right to
apprcpriate ground water equal to that established by a ground water right crtifiGte"; 3) the state can regulate exempt uses and @n use the date indicated on the well
log or other documentation provided by the owner showlng when water use began; and 4) the state can require "any person or public agency usinq [exempt] ground

water . . . to fumlsh infomation with regard to such gmund water and ttre use ttrermf." [2(rl ]

Recently, in 2009, the Oreqon Legislature passed a bill that amends the exemption to require ownec of new exempt wells to file their exempt groundwater use with the
Oregon water Resources Department for recodlng within thirty days after the well is compteteO.[262.] exempt users must also include a map of the well location (by tax

lot), as well as a one-ume g3OO recording fee.[26-]] rne recorOing fees will be deposlted into a "water Resourcs Department Water Riqht operating Fund," and will be

used to evaluate groundwater supplies, conduct groundwater studies, and carry out gmundwater monitoring. [264] fne fees will atso fund the data prccessing,
administration, and enforcement costs asociated wlth requiring exempt use6 to prcvide informauon on their water u$, collecting well location maps, and recording

exempt uses.[265]

It ls also important to note that the Water Resoures Commission (WRC) within the department may designate critical groundwater areas (CGWAS) if 1) water levels are
declining excessively; 2) wells substantially interfere with one another; 3) there is substantial overdraft; or 4) there are reasonable water quality concerns in the basin.

[266] CCwls can affect exempt well regulation in the designated area, and WRc can regulate all wells-including exempt wells-if it finds that a well is causing wasteful

us of grcundwater, unduly interferlng with other wells, or ls polluting ground or surface water supplies. [267]

Inaddition,oregon,sregu|ationsrequirethat..thes||eroftherea|estatesha||,Uponacceptin9anoffertopurchasethatrea|estate,haVethewe||waterteedforn|trates
and total coliform Oacteaa."[268] The Oregon Department of Health can also require additional testing if the wetl is located in a designated area, but the failure on the
part of the seller to compty with tils requlrement "will not interfere with the sale of the property."[269]

2. Drilling

All well dnllec must obtain a water well constructor's license form and submit a report to wRC before drilling a wett.[270] Licensed well drilteE and any other person who

mnstructs, alteB, converts, or abandons a well must provide WRC with a well log within thirty days of completion.[271 ] ftre lo9 must contain 1) the well owner, 2) the
dates of construction, 3) the depth and diameter of the well, 4) the kind and amount of the casing and where placed in the well, 5) the flow in cubic feet per s@nd or
gallons per minute of a flowing well, and the shut-in pressure in pounds per square Inch, 5) the static water level wlth reference to land surfac€, and the drawdown with
resped to the amount of water pumped per minute, 7) the kind and nature of the material in each stratum penetrated, and 8) the tempeEture of the groundwater

encountered and other characteristics.[272] of note, well reports in Oregon are not confidential, and the Oregon water Resources Department provides scanned images

of all such reports to the public through its weUsite.[273]

N. South Dakota

1. Exemption

South Dakota's demption stats that "talny peEon desiring to make reasonable domestic u$ of water from any source may do so wlthout obtaining a pemit."[2741
Water used for th€ following quallfy as reasonable domestic uss so long as they do not withdEw more than 25,920 gallons per day (qpd) (eighteen gallons per minute
(gpm) on an average daily basis) with a maximum pumping rate of twenty-five gpm: 1) individual fam or ranch use Including llvestock water, 2) individuat hou$hold use
for drlnking, washing, sanltary, culinary, and other ordlnary houshold purposs, 3) irigation of a noncommercial family garden, tr€s, lawn shrubbery, or orchard that is
not greater than one ase, 4) water uses in schools, parks, and other publlc recreation ar€s, 5) water used in provlding geothermal heat for a slngle household, and 6)
water used for noncommercial on-fam alcohol Oroduction.[27-5] Larger domestlc wells in operation before iuly 1, 1983, are qEndfathered under the statute, and
domestlc use also Includes "use of water supplied by a water dlstribution system for the preceding purposs, for the occupants of schools, hospitals, and other custodial
€refacilitiesandforfireprotectionisadomesticu*asagainstappropriativerightshavingapriorityafterlun€30,1978."12'16)Commercialusesrequireapermiteven
if they pump less than eighteen g9n.l277l

Domestic useE may pay a twenty-ffve dollar fee to reglster a domestic well with the South Dakota Water Management Board (WMB) "to dtrument the location and output
of their water suppty and the quality of its water'; such registrdtion is not subject to the state's prior appropriation procedures. [278] negistntion is only availabte for
wells that have been constructed In acordance with South Dakota's adequate well requirements, and landowners must submit a water quality analysis and a well dritle/s
report regardlng the well's constrction signed by licensed well driller with thelr rgistratlon appttcation.[279] It ls unclear what benefits an exemDt well owner will rceive
by registering his or her well.

South Dakota law also allows landowneG to construct dams or dugouts that store twenty-five acre-feet or less without a permit if the dam or dugout is l@ted on a dry
draw or nonnavigable watercourse.[280] LanOowners must file a locatlon notlce with the county Register of Deeds and WMB, which gives the landowner certain rights and

a priority Oate.[28 | ] Landownes ennot construct such dams if they wilt change the 6urse of the water, interfere wlth vested water rights, or flood the lands of otheB
unless an easemeot ts obtained.[2S2] WMB cannot enforce limitation on domestic interference with water pemits or rights on the sme watercouBe except in respons to
a written complaint frcm a person claiming Interference.[283]

2. Drilling

All well drillers must have a valid license before dritllng a wett.[234] "No license may be issued unless the applicant is experienced and knowledgeable in good well

construction mettroOs."[285] For eadt well that they drill, wetl drillers must keep an accurate record and flle alt well construction records with the chief engineer within
one month of completing the wetl.[286] The south Dakota Admlnistrdtive Code also requirs well drlllers to submit a well lo9 within thirty days of compteung the well.

[287]

South Dakota law also requires lots to be at least one acre In size for a well and septic tank to be on the same tot.[3813] This can create problems when a well or septic
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tank has to be replaced on a lot that predates the one-acre standard.[289] xoweve.. south Dakota requtres all new exempt weils to be tested ior nit€tes, sodium,
sulfate, conductivity, anO Oaaeria.[290]

O. Texas

l, Exemption

Texas law prevents water districts from requirinq "any permit issued" for wells "used solely for domestic use or for providing water for livestock or poultr on a tract of land
larger than 10 acres" that are "incapable of producing more than 25,000 gallons of groundwater a oay."l,291j the exempttn also prohibits districts from restricting theproduction of any well that satisfies the exemption criteria but requires that groundwater withdrawn from an exempt weil that is .,subsequenqy transported outside the
boundaries of the district is subject to any applicable production and export fees.,,[192]

one notable exception to the above rule applies to exempt wells located in the Hill country priority Groundwater Management Area (Hill country PGMA), which
encompasses all or part of a number of counties in south-central Texas. [293] Under this exception, districG in the Hill country PGMA Gn requrre permats and comptiance
with district rules if a well is "no longer used solely for domestic use or to prcvide water for livestock or poultry."[294] only groundwater distncts in the Hii country PGMA
may regutate domestic and livestock wells under this prcvision.[295l

It is also important to note that the Texas water code does not define the term "domestic use" as it appties to the exempfion.[296] Howeve., Tiile 30 of the rexasAdministrative code for the Texas commission on Environmental Quality prcvides some guidance by ieflning "domestic use,, as "Iu]se of water by an individual or ahousehold to support domestic activity [which] may include waierior dilnking, washing,-or culinary'purposes; for irrigation of lawns, or of a famity garden and/or orchard;
for watering of domestic animals; and for water recreation including aquatic and wildlife en;oyment.,,[297.]

Lastly/ although exempt wells do not require a permit, they must "b€ registered in accordance with rules promutgated by the district," and '.be equipped and maintained,,sothattheyconfomtothedistrict,s|oca|ru|esrgardingthe..insta|lationofcasing,pipe,anorittinq;,,;;hichshoU|dpreVenttheescape
reseryoir to any reseruoir not containing groundwater."[298] such casings, pipes, and fittings must al$ prevent the '.poilution or harmfut atteGtion,, of the water located
in any groundwater resewoir.[299]

Z. Subdivisions

Texas's domestic and livestock exemption does not apply to wells that "supply water for a subdivision of tand for which a plat approval is required,, under Texas,s Local
Government code.[-1(]01 This exemption applies only to counties that are located within fifty miles of an international border or are located within one hundred mites andcontain the major portion of a city wlth a population of more than 250,000 (these counties must comply with model subdivision rules as a condition for plat approval),
[301 ] or note, Title 30 of the Texas Administrative code implements statutory authority that authorizes municipal and county authorjties to require certification by
developers that adequate groundwater is available for a proposed subdivlsion if groundwater will be the source of the subdivision! water suppty.fii02l

3. Drilling

Any driller of an exempt well In Texas must file a "drilling lo9" with the district.[3{]3] The Texas exemption does not specify criteria that the drilter must foltow In fiting a
drilling lo9, nor does it establish licensing requirements or speciflc knowtedge on the part of the driller.[304] water weil drillers are regulated by the Texas Department of
Licensing and Regutation under Chapter 1901 of the occupauons code. | 305 i

P" Utah

1, No Exemption

utah is the only western state that does not exempt small domestic groundwater uses from its permitting and adjudication prccesses.[306] Instead, all Utah wateE,
"whether above or under the ground," are public property,[3()7] ano tnose seeking to drill a domestic well must obtatn a right to use unappropriated groundwater from
the.state engineer'[-]oti] or purchase a valid existing right and seek approval of a change application on that right.[-309] There a.e no exceptions to thts rute, and the
Utah supreme Court has consistently stated that lt "has never adopted the so-called 'de minimus'theory . . . that an application either to appropriate or change the
diversion or use of water should be approved if the effect on prior vested righ6 is so small that courts will not be concemed therewith.,,[-1 I 0] Consequently, there is no
separate permitting prccess for domestic wells.

Those seeking to drill a domestic well must follow the same procedures as other potential water use6 by filing an appliction to appropriate or change application with the
state engineer' [-1 I I ] nmong other things, the application must describ€ the nature of the proposed use; the quantity of water in acre-feet to b€ apprcprlated; the ltra0on
of the diversion; and the dimensions, grade, shape, and nature of the proposed diversion.l-1 I 2] rne state engineer has the discretion to not publish notice of applications
that seek to appropriate or permanently change "a small amount of water" if the proposed use will not impair other rtgttts.[3 I 3] However, the state engineer must
undertakea..thoroUghinvestigationoftheapp|ication,,andfo||owthesamenoticerulesthatapp|ytootherapplicationsifimpairmentis

must publish notice "once a week for a period of two successive weeks" in the county where the water source is located and where the water is to oe useo. [3 1 5l
Protestants typically have twenty days to file a protest with the state engineer, and a hearing will be held if necessary.[3 I (lj

After the notice and hearing requirements are satisfed, the state engineer will approve the application if it satisfies the following criteria, which apply to applications to
appropriate and change applications:[3 I 7l r"there is unappropriated water in the proposed source"; 2) "the prposed use wii not tmpairexisting rights or interfere with
the more beneficial use of the wate/'; 3) "the proposed plan is physically and economicatly feaslble"; 4) "the applicant has the financial ability to complete the proposed
works"; and 5) "the appllcation was filed in good faith and not for purposes of speculation or monopoty."[3 I 3] Upon apprcval, the state engineer wiil then issue a .Staft
card" authorizing the applicant to drill the proposed well with the help of a licensed welr driller.[-3 1 9]

The most important step in establishing a water right in utah is to put the water to beneficial use.[320] other important steps include filing proof with the state englneer
to demonstrate that use[-32 I ] 3nd obtaining a certificate from the state engineer to establish that the right is vested in the certificate holder,s name.[322] ttre water
right holder then has the continuing rsponsibility to put the right to beneficial use.[-]2-l] Howeuer, for wells that withdraw,.a small amount of water,,, Utah law allows
applicants rather than a licensed engineer or surveyor to submit proof that he or sh€ has placed the water to use.[3]4]

2. How Utah Administers lts Domestic and Stock pertnitting processes

Given the concern in other states over the administrative costs of permitting small groundwater uss, it ls worthwhile to discuss how many permit apptications utah
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receivs for domestic and stock uses and how it administers its permitting and monitoring processes, Utah receives approximately 1300 small domestic/stock groundwater

permit appllcations per year, and there are about 41,OOO such wells in tne state.[325] The fee for a pemit application is $150 and most small domestic applications are

routine.[.326]Inaddition,proteststypica||ypertaintoissuesthathavebeenheardbefore,SohearingsoccurlessfreqUent|yfordo

or apptietions.[-12?]

The amount of time it takes to process an application depends upon whether the state englnee. publishes notice. If the state engineer decides that advertising is

unnecessary, the application will receive approval in less than two months, with some applications obtaining approval in under two weeks.[-121J I xo*"uer, applications

that are advertized have a mandatory five week delay and take about three to five months to obtain approval.[-1291 Applications that require a hearing may take as long

as a y€r because Utah only holds h€rings twlce a year in each water right area.[3-10]

According to Boyd Clayton, Deputy Engineer for the Utah's Dlvision of Water Rights, Utah ls able to permit small groundwater uses because "[tjhe burden has always been

there so we just consider it part of the necessary workload.'[3-31 ] noweue., he reports that "[d]elays have been an issue for all water right applications and a backlog of

5ooo apptications has accumulated over a period of 25-fO vears."[332] Clayton also reports "that there has been a siqnificant push" during the past five years "to provide

adequate funding to get the work done and focus on eliminating the bacttog."[-1-1-1] As a result, "[t]he backlog is now under 3OOO applications and improved processes are

in place which reduce time to process which will get even better once the workload decreases as a result of backlog etimination."[3-14] Of note, Clayton also reports that

Utah des not monitor small domestic and groundwater wells "in mct cases."[335] UOtr relies heavily on a statewide groundwater monitoring program coopentively

opeEted with the United Stats GsloglGl Survey to collect pertinent grcundwaterdatar including water levels and estimated well withdnwals.[336]

Mr. Clayton also states that the absence of an exemption has qenerally not hindered development in rural areas of Utah, but that "complying with policy in areas closed to

new appropriation has been a factor."[337] In ttrese areas, thse seking to instatl a new domestic well must purchase an existing water right and file an application to

change the right to the new domestic use. [338] lt also "takes additional time and money to find a suitable existing water right," and the c6t for purchasing such a right

for a domstic use varis by region; it typiclly ranges from glooo to g4o,ooo, and in some areas can be sub6tantially more.[3-19] This additional cost has created some
controversy because "not all water righB are created equal" and "[i]t takes longer to process change applications because the existing water right must be

evatuatea."[34t)l Further, the change is limlted to an equivalent use and water right owners become "much more protective of [their] rights once an area is closed

because the water rights become slgnlficantly more valuaOle.'[34 I ]

3. Subdivisions

Utah does not treat small groundwater rells differently than other subdivision uses.[-342] Nevertheles, local govemments are "geneElly aware of water right

requirements and will not lssue building permits without an approved water riqht."[3rl3l

4, Drilling

InUtah,a||we||dri|lers..sha||obtaina|icense...beforeen9ag|nginwe||dr|||ing,,,andmU5tf|eabondwiththestateen9ineer,soffice'[344lrlestateen9
vested with the authority to make rules establishing the amount of the well drille/s bond and licensinq requirements.[345] lmong other requirements, well dritler
applicants must 1) be at least twenty-one yeaG of age, 2) provide documentation showing two yea|s of full-time well drilling experience or showinq construction of slxteen
wells under the supervision of a licens€d well drlller, 3) provide a copy of the well log for each well constructed, 4) and pass oral and written examinations.[346] I
licen*d well driller is not required for a well thlrty feet de€p or l6s.[34?] Any wells in excess of thirty fet may only be drilled after authorization by the Utah Divislon of
water nignE.[348] n wetl lo9 must be submltted on each well OritteO.[34-91 These provisions are strictly enforced, and failure to comply could result in revocation of a

well driller license. [-3-50]

Q. Washington

1. Exemption

Washington's grcundwater belongs to the public[35 | ] and ls subject to appropriation for beneficial use provided that a pemit is fiBt obtained frcm the state's Department

of Ecologv 1ecology1.[-3-52] However, washington law does not require pemits for withdrawals of grcundwater for 1) "sttrk-watering purposes," 2) "the watering of a
lawn or of a noncommercial garden not exceeding one-half acre in ae," 3) "single or group domestlc uses in an amount not qceeding five thousand gallons a day," and
4) "an industrial purpose In an amount not excedlng flve thousand galtons a day."[3-53]

once perfected, these exempt withdEwals are equal to a pemitted rigtrd-3541 and are not exempt from the other prcvisions of washington's water CoOe.[355] In
particular, exempt wells are subJect to the same prioriw system as other appropriators,l 356] anO must not impair surface water rigtrs[357] or be used without an

sonomic beneflcial use.[-fjS] As wlll be disossed in Part IV of this Report, the washington Supreme Court has interpreted the "single or group domesttc' use provision to
mean that developers who intend to use exempt wells to supply water to a subdlvision are limited to only one 5000 gallons per day (gpd) exemption for the entire project
instead of one exempt welt with a 5OOO gpd exemption for each individual tot.[-1-59]

The exemption does not specify a limit for stock water purposes, and there are confllcthq interpretations as to whether such use is subject to any timitation.[360]
However, as discus$d further in Part IV of this Report, the Washington attomey general issued a formal advisory opinion in 2005 that interpreted the exemption as being
unfimiteO.[361] Priorto the opinion, Ecology had conslstently interpFeted the stock watering exemption as being limited to SOOO qpd.[362] However, it has since

changed its practices to confom to ttre opinlon.[-i6-j]

The exemption al$ contains two prcvisions that further llmlt lts sope,[364.1 first, the exemption authorizes Ecology to requare exempt well useE "to fumish tnfomation
as to the means for and the quantity of [the] withdrawat,"[-3(r-5] ttrereUy providing it with the ability to quantify the amount of water that exempt welts withdraw.[366]
Second, the exemption gives u*E wh6e withdrawals do not exceed 5000 gpd the option of filing applictions and declarations and obtalning pemits and certifictes "in
the sme manner and under the same requiremenB" that are used for nonexempt groundwater wlthdrawats. [1]671

It is also important to note that Washington law allows any party to petition Ecology to adopt rulemaking procedures,[j68] anO authorizes Ecology to withdraw waters
from additional apprcprlatlons if sufficient information is "lacking to allow for the making of sound dsisions."[-1691 f-itewlse, all diveBion owneB, includtng exempt well
owners, "shall maintain, to the stisfactlon of the department of ecology, substantial controlling works and a measurlng device constructed and maintained to permit
accurate measurement and pcctical regulation of the flow of water OiverteO."[-1701 Ecology also has the authority to require metering and reports regardlng the amounts
of water being dlverted, but geneGlly does not meter exempt wetts.[37 [] Neverthelss, Ecology has sercised this authority to timit the exemption or to require meteE in
a number of areas, Including the walla walla River Basin,[37?] tle upper portion of Klttitas County,[37-1] and the Lower and Upper Skagit water Resources tnventory
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washington law states that cities, towns, and counties Gnnot approve a proposed subdivision without making written findings that '.[a]ppropriate provisions,, for potable
water supplies, sanitary wastes, and other conditions are available, and that the public use and anterest will be serued by approving the subdivision.[37-51

3, Drillirlg

Individuals drilling an exempt well must comply with washington's statutory and regulatory standards.[376] ercspeaive well owners must fite a notice of intent to drill at
least seventv-two hours before starting work on a well and must pay a fee.[37?J tt is also unlawful "for any peGon to contract to engage in the construction of a well or
to act as a well opemtor without first obtaining a license."[-378i However, a license is not requlred for individuals who drill wells on land they own. lease, or in which they
haVeabeneficialinterestascontractpurchaseGso|on9astheindividUa|suti|izethe|and.'forfarm

comply wlth all other fees, not,ce and reporting requirements, and well construction stanoaros.[380j once a weil is complete,',ta]ny person authorized . . . to construct . .

'awellshallfurnishawellreporttothedirector[ofEcology]withinthirtydaysafterthecomptetionoftheconstruction...ofawett.,,l3Sll

R. Wyornirg

I. Exemption

wyoming does not have a permitting exemption except for certain types of monitoring wells and dewatering werrs.[3112] Instead. any pe6on who intends to drill a well
must pay a fee and file an application for a permit wtth the state engineer before constructing a well.[-18-],] Wyoming law also dlctates that a groundwater appliction
''shal|beqranteda5amatterofcourse,,un|essthe5tateengineerdeterminesthat9rantin9theapp|ication.'wou|dnotbein[the]pub|ic,swaterinterest'"[-i4]
engineer may also cancel an application if "the proposed means of diversion or construction are inadequate,, or the application ts otherujse defective.[3Ej'i

However, wyoming law does exempt domestic and livestock groundwater uses from ordinary adjudication. [3ti6] In order to qualify for the exemption. the domestic usemust pertain to "household use and the watering of lawns and gardens for noncommercial family use where the area to be irrigated does not exceed one (1) acre,,,and the
maximum production does not exceed twenty-five gpm [-187] n domestic water right also allows water to serye up to three homes, but the total amount of lawn and
garden to be watered 6nnot exceed one acre, while a stock water right covers up to four stock tanks within one mile of the well or spring.l -1$$ l

In addition, wyoming law prohibits the construction of any subdivision water supply without a permit from DEQ, but exempts "subdivision water suppties consisting of
individual wells serying individuar rots of a subdivision" from thas requirement.l -llJ9l

If a prcposed well is in one of wyoming's designated groundwater control areas, the state engineer will isue public notice and allow for the filing of objections before
issuingapermlt.[.39(}|trobiectionsarefi|ed,ahearingwi||behe|dontheapp|icationbeforetheappropr.atecontrolareaadvisorboardandtheateen9ineerorstate
eoard of convol [-19 I I nfter receivlng the advice of the control area advisory board, the state engineer must grant the application if 1) ,,there are unappropriated watersin the proposed source"; 2) "the proposed means of diveEion or construction is adequate"; 3) the proposed location of the well '.does not conflict with any well spacing or
well distribution regulation"; and 4) the "proposed use would not be detrimental to the public interest." [392] If the application or petition .'is incomptete or otherise
defective," the state englneer may return it for correction; if it is not corrected within ninety days, it will be rejected.[393j 169 

"*".or,on 
of domestic stock use wells

from this process is significant because it allows for the permitting of such wells within a controi area without public notice or a determination from the state enginee, that
unappropriated watec are avaitabte. t-194.l

Although domestic and stock use wells are geneclly not subject to wyomlng's adjudtcation process,[395] the state engineer, wtth the concurrence of wyoming,s Board of
contro|,hasthediscretiontoordertheadjUdicationofanygrundwaterappropriation,inc|Udingdomesticandstoct<wetts.[.19{ilnestateengln
to "require the filing of a map signed by a wyoming licensed professional engineer or land surueyor, showing the location of the weil and the potnts and areas of use," and
can order the inspection of an exempt weil.l-397|

It is also important to note that domestic and livestock wells "have a preferred right over rights for all other uses, regardless of their dates or priority.,,[39$] tf a wetl
'shall interfere unreasonably wlth an adequate" domestic or livesttrk well, the operator of the domestic or tivestock well can petition the state engineei to '.order theinterfering appropriator to cease or reduce wlthdEwals . . . unless 1that1 ippropriator shall furnish ii nis o*n expense, sufficient water . . . to meet the need for domestic
orstoctuse,,,[399]lncasesofinterferencebetweentWodomesticor|iVe5tockWel|s,.,theappropriationWiththeeaf|iestprioritysha||havethebetterrigt.,,[4()()]

2. How llvyoming Adnrinisters lts Do$estic and gtock permitti,rg processes

Although wyoming geneElly exempts domestic and stock uses from its adjudication process, the state is unique in that it does not have an exemption to its permitting
process. As of october 2008, Wyoming had received approxtmately zo,z2j domestic and stock permit applications, of which about 70,543 were approved to pemit sdtus.
[40 I ] over tire last six ydars, the state has received an average of 1566 domestic and stock permit applications per year and received 1476 apptications tn zooe. [402]

Accordinq to Lisa Lindemann, the administrator of the Ground Water Division within the wyoming State Engineer's Office, "Application for a domestidsttrk use is similar to
anyotherUse,,,inc|Udin9irr|gation/municipa|,industrial/misce||aneoUs,monitor/testwe||s,andcoa|bedmethanewe||s.|41)3]epp|icants

for permit to Apprcpriate Ground water," or "U.w. 5" form, and submlt it to the state engtner atong with an application fee of g5o.oo.[4(i4] The apptication form
requires, among other things, information describing the tocation of the well, its estimated depth. the maximum instantaneous flow, the maxlmum annual volumetric
quantity of water, and the identity ofthe owner ofthe land on which the well will be constructea.[40-5]

3. 9ubdivisions

wyoming law vests the Board of county commissioners in each county with the authority to regulate subdivisions in untncorporated areas.[4(i6] As part ofthe subdivisionpermit application, developers proposing to use "individual on-lot wells" must provide county commissioners with a report demonstrating the safety and adequacy of the
water.slpply system. [407.l such a report must inc]ude 1) the estimated number of gallons per day the subdivision wilt use, 2) tnformation regardin9 the potential
av-ailabiiity and quality of the proposed groundwater source, 3) documentation showing that the proposed water supply will be compatible with and wt1 not be adversetyaffected by the subdivision's proposed sewage system, 4) a list of all surface and grou;dwater riihG inat witt be used or may be impacted uv trre propoieo iuooiuiiion, .no
5) plans to mitigate any water rights conflicts that may result from the subdivision's prooosed water use.[4{-)8,l

upon receipt of a completed subdivision permit appli€tion, county commissioners wlll foilard the apptication to DEe to review the safety and adequacy of the proposed
sewage and water supply systems.[401)] DEQ may request the assistance of the state englneer, the wyoming water Development office, and any other srate agency or

l, €xernption
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local govemment entity in preparing its revlew.[410] DEQ will issue its wrltten cmments and recommendations within thirty days after receipt of the apptiation.[,:1 | | ]
It has also enacted regulations regarding the review process, [:l I 2] wtrictr require 1) information d€scribing the potential availability and quality of groundwater for
app|icationsproposin9theuseof'.on-|otwe||s,,,2)waterqua|itydataforanUmberofana|ytes,inc|udin9nitrates,5u|fates,calcium,|ead,
for "on-lot well" subdivisions, 3) dwumentation of activlties withln one quarter mile of the subdivision that may adve6ely impact water quality, and 4) a demonstration to

the administEtor ofthe water Quality Division that a qualified professional in surface and groundwater prctection has reviewed all sewage or water suppty systems.[jll -]l

It is important to note, however, that Wyomlng law gives county @mmissloneG the authority to approve a subdivision permit application notwithstanding an adveEe

recommendatlon from DEQ, provided that the developer provides alt potential buyeE with a copy of the recommendation prior to sale.[4] 4]

4. Drilling

It is unlaMul for any person in wyomlng "to mnstruct, alter or rehabllltate a water wetl . . . wlthout a ticense."[4 | 5] nowevet, this requirement does not apply to an

indtvidual who is "ldlrilling a well on land owned by nim."[4 I 6] Once an exempt well is compteted, the owner must report to the state engineer[4 [ 7] by filing a
"statement of Completion and Description of Well or Spring," which provides the relevant well completion Information, including the type of constructlon used to drill the

well, the date of completion, information regarding the well's pump, the well depth, pump test results, and information describing the quality ofthe water.[4l 8] ftre
priority date of such wells "shall date from the fiting or registmtion [of the welll in the state engineer's office."[:l I 9]

III. HOW EXEMPT WELLS CAN COMPLICATE OR COMPROMISE WATER RESOURCES ALLOCATION,
ADMINISTRATION, AND QUALITY

As di$ussed betow, the unquantified and unregulated nature of exempt wells poses possible challengs to 1) water resources atloctlon,[420] 2) administ€tion,[-l2l ]
and 3) water quality.[422] fne purpose of this Part is to pmmote dlscussion of the pofentbl challenges and problems that may result from exempt well use.
Consequently, it should not be assumed that these challenges have occurred or will ocur in every western state.

A. Water Resources Allocation

1. the Cunrulative Effect of Many Erempt wells May Equal the Impact of a Single Large Withdrawal

The underlying FDlicy supporting exempt wells is the belief that they withdraw a de minimus amount of water, and that it is not worth the time and effort needed for small
groundwater useE to apply for pemlts and for states to permit such u*s.[423] However, there are now over a million exempt wells throuqhout the West, and tens of

thousands more are drilled eac+r year.[424] Taken t€ether, there is a possibillty that the cumulative withdrawals from these wells are not de minimus, and therefore
have the potential to imDact water resource allocation.

Some states with large numbers of exempt wells include Arlzona, with over 100,000 exempt wetts[425] wh€re 3000 new exempt wells are drilled eactr year;[426]
colorado, wtth an estimated 2oo,Ooo exempt wetts;[42?] Idahoi where about 45oo new wells are drilled each year;[418] Montana, where over 10o,oOO water right

certificates have been issued for exempt wetts[.129] and where closed basins could see the installation of aiproximately 3O,OOO wells in the next twenty years; [41i()] lew
Mexico, where over 135,Ooo domestic welts exist[43 I ] and 6000 to Sooo new pemits are lssued each vear;L1321 o€gon, where 23o,ooo exempt wells exist and

approximatety 38oo are dritled annuattv;[433] washtngton, where an estimated 5oo,o0o to 75o,o0o wells extst,[434] ano 6000 to gooo are drrlbd annually;[43-i] and

Wyomiog, with 70,543 domestic and stock wells in existence.[4-36] Exempt wells are also prcminent at ltral levels, as demonstcted by the 94oo exempt wells in

Arlzonab Pr6@tt Active Management Area (AMA), which constitute the third targest water use in the AMA.[437] Ufewtse, some estimates in New Mexico Indicate that the
total diversion of exempt wells in the Rjo Grande dralnage basin during 1995 was 19,318 acre-feet, which is equivalent to 2.9 percent of the basin's groundwater diversions

and about 0.9 percent of groundwater and surface water diversions comOineA.[438]

Most reports indicate that exempt wells pump far less than their statutory allotments, and it is unlikely that every exempt well in a state would pump at full or even half

capacity.[43!)] However. the potential exists for an expansion in use, and some have theorized that perlods of economic distress coutd result in the increased use of

exempt wells to irrigate f@d gardens, which could create a significant increase in depletions.[440] Therefore, dep€nding ufpn a statet particular circumstances, it is
gossible that the cumulative impact of tens and hundreds of thousands of exempt wells could impact water rights and supplies.

Many times the problems that exempt wells pose do not stem from thousands of wells spread across a state, but from dozens or hundreds of concentrated wells pumping

water from the same source, such as a subdivislon. [44 I ] In thls scenario, the cumulatlve impact is significant even if each individual well only withdraws a de minimus
amount of water. For example, Montana's Department of Natural Resources and Conseruation's Water Management Bureau has concluded that "300 homes using exempt
wells with 1/2 acre of lawn and garden irrigation will consume about 204 acre-feet of water" each year, which is about the equivalent of the estimated 207 acre-feet
"consumed by one center pivot irrigating 138 acres of alfalfa."[442] fne bureau al$ reports that "100 indivldual wells serving a subdivision will have the same magnitude

of depletion as one or more larger non-exempt wells for a publlc water system sruing the same number of households from the $me aquifer."[443] Ut<ewlse, some
reports In New Mexlco indlcate that water levels have dslined several tens of feet over the years in areas with dense populations of exempt wells near Placitas, whlle water
levels have declined for many indivldual wells in parts of southem santa re county.[444]

If exempt wells have a large cumulative impact, lt is possible the impact could create a numb€r of problems in aquifeE that are sensitive to pumping by depleting them at
rates that exceed their safe yield. Aquife6 compact as they are depleted, which permanently diminishes their storage capacity; makes groundwater more difficult and
costly to extract as the water table lowers; and Increases the likelihood of land subsidence, which can lead to fissures in the eafth! surface that can damage roads,
foundations, and even alrport runways.[445]

Notwlthstanding these concems. exempt wells do not necessarily have a negative lmpact on groundwater supplis and aquifeF In every instance. In particular, when
subdivisions replace histoncally irrigated land, it ls possible that the decllne in irigation us$ Gn offset the increase In exempt well use.[:146] It is also posslble for
subdivisions to decrease overall water consumption tf their consumptive us ls le$ than the irigation uses they reptace.[447] Even if the exempt wells use the same
amount of water, some prcponents have argued that there ls little difference between using an exempt well to water a lawn or garden and using a nonexempt well to
provide water for crops.[*18] Moreover, some experts maintain that the amount of water exempt welts use is inconsequential when compared to stream flows and

irigation uses.[449]

It should be noted, however, that these "offs€ts" may not apply in every situation. First, there will be no irigation offset if exempt wells are drilled on land in which the
previous irigation right was severed and sold to another irrigator for use on different lands. Second, new qempt uses are not offset by a decrease in irigation if the
subdivislon ls built on land that was not historically irrigated. Thlrd, the new exempt us6 may exceed the historic irrigation uses. This is probable in situatlons where the
historic lrigation use 1) occured during the early portion of the irrigation season, 2) was used for flood irigatlon with a lower depletion rate than sprlnkler irigation, and

3) was so junior that a water @mmissioner typl€lly curtailed lts use early f n a season.[4501

2. The lmpacts of Exempt Wells upon Surface Flows, Habitats, and Aquifers
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It is a basic hydrologic principle that groundwater and surface water are two manifestations of a unitary resource/ and that an increase in the consumption of groundwater
can reduce surface flows by Intercepting w6ter that would otherwise recharge a stream or by capturing water from the stream itselr. [45 I ] Moreover, a reductlon in surface
flows can threaten the flora and fauna that depend upon such flows to support the riparian habitats and weflands in which they live.i452.l This means that large numbers
of exempt wells have the potential to deplete surface flows in the same prctDrtion as regulated water usere,l453l which could harm ftora ano fauna if they are
concentrated in an aquiferthat is sensitive to pumping and hydrologically connected to surface watersou.ces.J454l

Exempt wells may pose a particular threat to rivers or streams with surface flows that are €lready impaired or are in danger of becoming impaired. This i5 possible becausemost western exemptions do not prevent landownere from installinq exempt wells on aquifers thit arb hydrclogically connected to streams and weuands with impaired
surface flows'i45-5.1 es mo.e and more people use exempt wells to satisfy their need for water, the possibitity that such wells will lower surface flows and harm flora andfauna habitat increases.

However, it is possible that exempt w€lls can enhance surface flows in some instances by reintroducing deeper levels of groundwater back to the surrace.[456] some welldrillers also maintain that exempt wells use a relatively small amount of groundwater when compared witn other uses, and that most of the water that is withdrawn returns
and recharges the aquirer'[4-<7] In those areas where subdivlsions with exempt wells have replaced irrigated farmland, it is possible that the subdivisions may not impact
stream flowsf4-53 I or may actualty increas€ such flows, provided that they use an equal or lesser amount of water and the surface water rights are not severed from thetano.

Nevertheless, some observers believe that there are instances where exempt wells have begun damaging underground sources for rivers and have damaged riparian
habitats that depend upon subsurface and sOrface flows.[4-59] The fact that most exempt wells are not subject to replenishment obligations and other requirements
needed to €nsure safe-yield goals means that there is a risk that they will reduce surface flows and have a negative impact upon the environment.[:160] Even if therelative number of exempt wells is not large, they can pose a slgnificant threat to surface flows and riparian habitats if they are located in aquifeE that are sensitive to
pumping, or where any increase in groundwater depletion will decrease flows and tmpaA nabitats.[4(i | |

Lastly, the unregulated nature of.exempt wells could pose problems to aquifers themselves. If exempt wells are installed in an aquifer that has been closed and is sensitiveto pumping, the cumulative withdrawal of the wells could theoreti€lly lower the aqutfer's water tabte betow safe yield levels. This, In turn, coutd create habitat loss for theplants and animals that depend upon the aquifer, force other well userc to drill deeper wells by loweiing tne watei table, impair w'ateiquJrity, and cause overtying tand to
creck or subside'f4621 tn extreme cases, it is possible that drilling exempt wells in particularly snsiflve aquiferc could serye as a tipping point that resutts in thedewatering of an aquifer and the pemanent loss of water supplies to other users and habitats. This risk is greater in aquifers that recharge stowty, such as those not
connected to surface flows, because it can take hundreds of years for such aqurfe6 to rectrarge,[4{i3]

3, The potential Impact of Ex€mpt Wells upon livat€r Rights

one of the primary concerns associated wlth exempt wells is that they will pump water out of turn, thereby reducing the amount of water available to senior usem.[4fi4]
This concern is elevated when exempt wells are used in closed basins or other hydrologically-stressed areas, and exempt withdrawals could force senior right holde; to
pay the price of the redu€d aquifer life by decreasing the value of their rights or by forcing them to bear the burden of delivering water under interetate compacts.[465]

Most western exemptions provide senior useG with limited recouEe when an exempt well impaiG their rights because exempt wells are typictily not subject to standard
permitting and adjudication prceoures.[4{i{r] This means that senior useE frequently do not receive notice, are not afforded the opportunity to object to the drilling of an
exempt well, and have little means to stop an exempt well that impai6 their rights from pumping. This problem is further compounded by the fact that most exemptions
only provide limited guidance as to what steps a senior user should employ if an exempt weli impaiG his or her rignts.[467]

ln his presentation at the wswc's 156th council Meeting in Arlington, virglnia, New Mexico state Engineer John D,Antonio, Jr. spoke of this problem, stating that',[d]
epletions due to Domestic Wells statewide are Creating a Debt to Legitimate lwater right] owners that will Grcw into the ruture."["168] Simitarty, Arizona attorney Rita
Maguire has opined that subdivislons in north Phoenix that rely upon exempt wells "will likely redue the amount of grcundwater available to certificated subdivisions," andthat "current [Arizona] law provides no protection from these unregulated pumpe6 and no mechanism for reevaluating the available water supplis for a
subdivis;on,"[469] New Mexico and Arizona are not unique in this respect, and the potentiat for infringement upon senior rights exists in every state that exempts certain
types of groundwater usage from its permitting or adjudicailon pr@edures,

Exempt wells may also have a negative impact upon other wells, both exempt and nonexempt/ by wlthdrawlng groundwater and lowering the water table in aqulfers that
are sensitive to pumping or overapprcpriated.[470] fne fact ttrat most exempt wells can be installed without any determination as to whether they wiil impact other welts
creates an inherent risk that such wells could have a negative lmpact on existing, neighboring wetls. [4 7 I I This raises issues of fairne$ between exempt we1 users who
generally continue pumping in times of water shortages, and more seniorr regulated water users whose usage can be curtalled in times of shortage, Although this issue has
not been heavily litigated in the West, it is possible that westem states could see an increase in titigation invotving exempt weils as water suppties desease and more
exempt wells are used to satisfy demand for fresh water supplies.

Although New Mexico is the only state in which a court has found an exemption to be unconstitutio nal,lli 2l it is theoretically possible that courts in other states coutd
reach the same conclusion This is so be€use exemptions in most stats do not provide senior useF w-ith a;adequate mechantsm to protect thetr rights.

4. Well Ownert May Lack th€ Hydrologic Knowledge and Engineering Expertise to Develop a Long-Tenn Water Suppty

when landowners drill exempt wells, they become their own de facto water suppty managers.[47-J] However, unlike profssional water managers, many exempt well
ownec do not have a hydrology backgrcund and may lack the information needed to undeEtand aquifer conditions, their future water supply, or the effect their wells may
have upon other water rights [474] es a result, such landowneE may be unable to create strategies for developing long-tem water suppties, and their acHons may create
dry wells, well-to-well impacts, aquifer depletlon, and other problems that may otheruise be avolded with a proper understanding of hydrology and the right information.
[475]

B, Adrninistration

]. There I$ a Lack of tnformation Regarding Exernpt Welts

Throughout the west, there is a general tack of adequate infomation regarding the number of exempt wells and the amount of groundwater they withdraw.[476] fnls
could theoreticlly pose challenges to water resources managers as they create water budqets.[477] tn particular, a lack of adequate infomation regarding exempt well
impacts could frustrate the ability of state water re$urce managerc to quantify available groundwatdr supplies, create comprehensive groundwater management ptans,
calculate the amounts of water needed for instream flows, administer water rights/ and determine if water is available for appropriation.[4?81

It is important to note that the exempt well statutes and water codes of many western states require well identification information such as well logs, notices of completion,
or registration.[4?91 Ho*ever, these documents may not always provlde adequate information about how much water an exempt well actualy wtthdraws or consumes in
a given year,fiiilOl and compliance is not always guafanteed.[48 I I For example, in Montana, weil users must file a notice of comptetion after driting a domestic well, but
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$me reports indicate that many useE are unaware of this requirement, assume that the well log that the well driller files is the same as the notice of completion, or
believe that the developer of the subdivision had the necessary authority to us€ the water.[4.82]

Moreover, many states have not always required well location infomation, and lt may be difficult to locate those wells that were created before the enactment of reporting
provisions.[483] In particular, Washington started collecting well identlfiction inftrmation in the 1970s and reported in 2OO1 that it @uld identify about 25O,OO0 of its

estimated 5OO,OOO to 75O,OOO exempt weffs.[484] This lack of informatlon regarding the location of exempt wells makes it difficult for states to quantifo their withdrawals

and their impact upon water rmurces.[.f8-5]

2. There Is a Lack of Administrative Resources for Exempt Well llonitoring Ond Enforcenrent

Every exemDt well statute in the westem states contains some type of llmit or condition regarding the amount of water that individuals can withdraw without a pemit or

without being subject to adjudication.[486] However, ensuring that well users comply with statutory limitations may stEin state agencies beyond their administctive
€pacity. For example, Washington's Department of Ecology stated in 2001 that it had "a little over three full time trcsitions" dedicated to measuring the statek 222,000

existing water rights claims and 5o0,OO0 to 75o,ooo exempt wells, and "lacks the resources necessary to enforce measurement on exempt withdGwals."[4ti? | Given this
example, it is easy to see how a state's ability to monltor an exempt well €n depend upon its available resources, which are often devoted to monitoring larger,

nonexempt uss that have more direct and quantifiable lmpacts upon water rights, instream flows, and water suppties.[48S]

State agencies attempting to monitor exempt wells must also determine who owns an exempt water right. This can be a time-consuming and difficult challenge because
exempt water rights can be transferred along with sles of real estate, which means that detemining ownership becomes more difficult if a parcel of land has been sold or

subdivided multipte times.[489] Subdiulsion presents a partiolar challenge because it raiss questions as to whether subdivlded lots have ownership interests in an

exempt well, and whether a single ownechip interest has evolved into multiple ownersnip interests.[49(i] tn some cases, states often do not require buyeF and sllec to
provide infomation regarding the sale of an exempt water rignt.[491 ] This creates record inacuracies that may require state agencies to research each water right

individually and compare lt to land reords to detemine owneshrp.[492]

These administrative challenges, as well as the general lack of infomation regardlng exempt well numbe6 and locations, are some of the reasons why many states do not

monitor exempt welts or enforce statutory limitations on exempt use.[493] In trm, this absence of enforcement can create an incentive for exempt well useF to pump
more than the statutory limit, and one report in Washlngton's Walla Walla Basin has shown that some exempt well useE have withd€wn up to two to five times the legal

limit.[494]

3, The Challenges of Quantafying the Impacts of Exempt Wells

Quantlrying the lmpacG of exempt wells cn be a difficult challenge for water administratoB due to the geneEl lack of metering and knowledge regarding the locatioo and

withd€wal capacity of exempt wefls.[495] Further, the amount of water an exempt well withdraws is not necessarily equal to its imfEct upon existing rights. This is due in
part to the fact that exemptions are typically based on the amount of water that is withdrawn-not the amount of water that is consumed-and a portion of the water

withdEwn is retumed to the aquifer or stream when useE drink, flush, or otheruise send it down a Orain.[496]

Adding to this challenge is the fact that the amount of water consumed varies significintly depending upon how each individual well is used. [497] Some reports Indi6te
that most of the water that exempt wells @nsume is consumed by either evapotranspiEtion frcm plants or evaporation from exposed surfaces. [4911 ] This means that
domestc wells that provide more water for the outdmr irrigation of lawns, gardens, and other vegetation will consume more water than wells that provide water for Indoor
use. Similarly, stock watering uses that entail a large groundwater plt or pond wlll likety consume more water through evapoEtion than other stock uses.[499] ns a
result, one crnnot assume that the amount of water an exempt well withdraws is necessarily equal to the amount of water that it consumes, b€@us€ some wells may
retum most of their water to an aqulfer while other wells may not.

Further, a well that is close to, and hydrclogically connected to, a stream will manifest its impact on surface flows more significantly during the lrrigation season than a well

that ls sub6tantially distant from the river.[-S(il] Thls is so because the interaction between a well and surface flows becomes more unifom and steady wlth time as the
distane between the well and the surface flow inseass, tfE€by spreading a dlstant well's impact throughout tne ver. [501 ] For irigatoE who cmsume the bulk of their
allocated water during the irlgation season, this means that a distant well that consums one-third of an acre-foot a year will only draw half this amount from a connected
stream during the irlgation season, and will therefore not have the same imFE€t-as a closer wett.[-502]

It is also possiue that measuring stream flow records or studying basin-scale water balances could be ineffective in quantifying the impacts of exempt wells b€cause

exempt well depletions are small relative to annuat flows.[50-1] Exempt wells also typically exlst outside of the prionty system and will continue pumping after a call has

Oeen rssueC. [504] This means that the curtailment of Junior water right holders during a call may offset the impact of exempt wells. [505] uoreouer, deotetions from
wells, exempt and otheruise, can take months or yea6 to dissipate aft€r pumping is curtailed, thereby impacting the ability of stream flows to acorately reflect the impact
or exempt wetts.[,506]

4, "Exempt" Subdivisions

From an admlnistrative perspective, the use of exempt wells In Subdivislons can pose a number of challenges because it occurs outside of the pemitting process and
increases the chanc that developments are installed in areas where the aquifer could be damaged by additional pumping, or where there are no available water supplies.
If the cumulative withdrawal of these subdivlslons is large enough, large numbers of homes could be left without a reliable water supply, thereby lessening prcperty values
and creating substantial administrative problems for water resources managers.

The impact of exempt well subdivisions is likely to be more significant in closed basins, which oftentimes experlene the mmt growth.[5(.)7] tn some css, a poputation
increase In a dosed basln may increase the numb€r of subdivisions that rely upon exempt wells bsause the cost and difficulty of obtaining water rights to build a
subdivision may give develope6 an incentive to use exempt wells to satisfy the demand for new housing. This has led some critic to claim that exemptions make good

water management policies difficult to implement, while making it easier to utilize less desi6ble development pradices.[508]

5, Exempt Wells Are Not Subject to Conservation Efforts

Exem* wells may also pose problems for public water supply op€ratoE who are attempting to implement conseryation efforts. Since most exempt wells are unregulated,
exempt well owners are often not subject to conseruatlon efforts and may continue to withdraw water at unrstricted rates while the use of public supply users is curtalled,

[50-9] tn addition, conservation efforts may prcvide landowners with an incentive to install more exempt wells to avoid a reduction in their water use.[5 l0l for example,
some experts ctaim that efforts by Santa Fe, New Mexio. during a 1996 drought to curtail water use through rate increases led to the creailon of new exempt weils.[5 I I ]
As a result, the fact that exempt well useF are not subject to @nseryatlon efforts could frustrate efforts to reduce reliance on groundwater supplies and implement
conseruation enorts.[5 I 2]

6. Coordination Among Agencies
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city and county governments typically have jurisdiction over decisions to subdivide, zone, and issu€ construction permits, while water supply management is the
responsibility of local water supplieE, or commonly known as utilities. [5 | 3] some local governments may operate their own water depaftmen6/ but such utitities are
established as dlstinct public or private institutions whose physical boundaries may or may not overlap with city and county uounaaries.[5 I 4 ]

Many states require some tvpe of review of proposed subdivlsions to determine if they will have an adequate water supply. [5 1 -5 ] This revtew occurs regardtess of whether
the proposed subdivision will utilize exempt wells or a community water suppry.[5 I 6l If city and county governments do not take into account exempt we1 impacts, or areUnabletodoso,itistheoretica||ypossib|ethat5Ubd|VisionswithoUtadequatewatersUppli
communication, information sharing, or cross notificatlon between the city and county governmentg responsible for approving subdivisions and the water pe.mittingagencies or utilities that have the knowledge and expertise needed to quantify exemit-wetl impicti or oetemine whether a proposed..exempt,,subdivision will have an
adequate water supptv.l 5 I 7l

C, Potentiat Wat€r e$ality problems

Exempt wells can pose a number of,water quality th;eats. of note, a 2oo9 report from the National water-Quality Assssment program of the united states GeologicalSUrey(UsGs)assessedwater.qualityconditionsfordomesticwei|sinrorty.iightstates,findin9that..[c]oncentrationsofat|eastonechemical
than human-health benchmarks . . in 23 percent of 1,389 domestic wetts sampleo."[5 I 8] In addition, about half of the wells (foity-eight percent) contained at least onecontaminant at a level of concentration that exceeded the cnge of values that the S;ond;rrl Maximum contaminant Levels (MCts) of tne uniteo si"t", e^"li-r""i"i 

-
Protection Agency (EPA) recommends for the aesthetic quality of water.[-i I 9] The other benchmarks to which the report ref€6 are EpA,s McLs and tjscs,s Health-Based
screening levets. [-5201

In the west, exempt w€lls have the potential to impact water quality in the following ways: 1) naturally occuring inorganic contaminants,[52 | ] 2) nitrification of
grounowater,l 5221 3; pesticide contamination,[523.i 4) contamination retated to maintenance or construction issues,[524] s; seawater rntrusion,[525] ano oy
wastewater and septic tanks. [526]

l. Nnturally Occurring tno,ganic Contanrinants

The USGS report found that naturally occurring inorganic chemiGls were the contaminants that were most often found in domestic wells at concentrations greater than
human-health benctrmart<s.[5271 w;th the exception of nitmte, these contaminants were derived primarily from naturat sources and include radon, a6enic, uranium,
manganese, fluoride, strcntium, and Ooron.[528]

with respect to radon, uscs found that concentrations of the gas were greater than EPA's proposed McL (300 picocuries per liter (pcill)) in 65010 of the sampted domestic
wells, while 4'4Yo of the weils exceed uscs! proposed McL (4ooo pci/r-).[529] In the west, concentrations were highest in crystalline-rock aqutfers tocated in central
colorado [53|)] Health effects from radon in drinking water include an Increased risk of cancer and primarity occur through inhalatiofl after the gas is released from the
solution, such as in the shower.[-\3 | ]

The report also stated that aBenic concentrations exceeded EPA'S MCL in 6,8olo of domestic wells nationwide, and in 1oo/o of wells in seveEl aquifer types, including basin-
fill aquifeB in california, Nevada, Arizona, New Mexico, Texas, and Nebraska, as welt as the Snake River basaltic-rick aquifers in ldaho.l532l ersenic is toxic to humans.
and elevated concentrations in drinking water can cause skin, bradder, and tung cancere.[-5-3ii.J.

USGS found that urenium, which can cause possible ham to kidneys in drinking water, had the "highest concentrations" in the west and in crystaline-rcck aquifeE in the
Rocky Mountains.[534] tt atso rouna relatively high concentrations in the groundwater of catifornia,s centrat vattey.[-i"3-5.1

The report stated that "relatively high concentrations" of strontium, which can cause abnormal bone development, were most common In the southwest, including the
Basin and Range basin-fill aquifer in Arlzona, the southern High Plains basin-fill aquifer, and the Edwards-Trinity sandstone/carbonate aquifer In Texas.[5-1(l]

similarly, USGS reported that high concentrations of boron were found "most ofen" in basin-fill aquifeB in Californta, the southern High ptains basin-fill aquifer, and the
Lower Tertiary/upper cretaceous sandstone aquifers underlying wyomtng's Yellowstone Rlver aasin.[5"]71 Boron is an accessory element in seveEl common mineEls, and
elevated doses mdy hav€ gastrointestinar, reproductive, and develoDmentar enecg.[538'I

Of note, the report found that contaminants found in domestic wells "rru",,, 
"o-oaaur*O 

*i,i o,t 
"a -nr"ainants as mixtures, Ether than atone, which is a potenUat

concern because the total toxicity of a mixture can be greater than that of any single contaminant."[j-19] while only 4olo of the sampte domestic welts had mixtures of two
or more contaminants that exceeded a human-health benchmark, 73olo "contained mixtures of multi-ple contamlnants with concentEtions greater than one-tenth of their
individual benctrmart<s."[540] The most common mixtures were Inorganic contaminants such as nitrate, arsenic, radon, ano unnium.[,i4 | ]

2. Nitrification of croundwater Supplies

Nitriflcation of groundwater will occur when nitrates located above ground migrate into underlying aquifere.l 5421 Human activities such as crp fertilization and on-site
sewage disposal typically cause nitrate concentrations, and the application of nitrcgen fertilizers to fields is the primar source of nitrates in shallow groundwater.[543]
The USGS report found that "[n]itrate is the most common nutrient in grcund water and was the only nutrient that was found at concentctions with mtential human-
health effects"'[544] eccording to the report, elevated concentrations of nitrates weE found in the "Basin and Range and Central vailey basin-fiil aquifers in the
southwest and in california, [and] the west-central glacial aquifeE in the Upper Midwest."l545l concentntions were atso geneclly higher.'in ground water near
agricultural land. "[-i4fi I

Also, some domestic well owners may use fertilizers and oth€r products that contain nitrates near the well heads of domestic wells. ln 1998, the Centers for Dtsease
Contrcl and Prevention (CDCP) and the National Center for Environmental Health conducted a survey of the water quality drawn from dom€stic wells in ntne Midwestern
states/ including WSWC member states Kansas, Nebraska, North Dakota, and South oakota.[547] The survey found that well owners reported using ferultzers (11.4
percent) and manure (7 8 percent) within the past five years and within one hundred feet of a domestic wett.l 548.1 these products are also assciated with coliform
bacteria and Escherichia ali @, cotl,l549l

Exempt wells have the potential of causing nitrification because they are typically drilled into the shallow portions of upper aquifeE, where nitrates are the most
concentrated.l5-501 ror example, the USGS report found that an analysis of an additional 436 domestic weils targeted in shallow groundwater beneath relatively intense
agricultural land use showed elevated concentrations of nitrate "in nearly 25 percent of the sampled wetts."[-5-5 I I Likewise, a report in Montana found that "ground water
quality monitoring in some areas of high-growth rural subdivisions are showing gradually risif,g levels of nitrates.,,[ 5-52.|

High nitrate levels in groundwater can threaten human health by causing a fatal blood disorder known as methemogtobinemia, more commonty known as..blue baby
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Oisease."[553.1 This disease can affect anyone, but it is particularly dangerous for children under six months of age, and some unconfimed studies have suggested that
nitntes may GUse ener and birth defects.[-55:l]

3, Pesticides

Like nitrates, shallow wells are also more susceptible to pesticide contamination and other chemicals that are applied to the land surface. This is possible because there is
less distance between the land surface and the well, and because it is lss likely that chemiGls will break down through natural means, be absorbed by organic matter and

minerals in the ground, or be diluted.[555] n 1SSO report from USGS of the Quincy and Pasco Basins in Washington found that 630/0 of wetts with a depth of less than 125

feet contained pesticides.1556] tn addition, the CDCP survey found that 14.3Vo of the water useE it studied reported using pesticides within one hundred feet of a

oomesttc wett. [557] Since many exempt wetls are shallow and drdw water from shallow aquifers,[5-5{l ] the possibitlty exists that such wells could d€w water containing
unhealthy levels of pesticides.

However, it is lmportant to note that the 2009 USGS report found that while man-made organic compounds (herbicides, insecticides, solvents, etc.) were found in 600lo of

the domestic wetls sampled, the "concentrations were seldom greater than human-health benchmarks (less than 1 percent of wells)."[5-i(,ll

4. Contamination Relat€d to Well ilaintenance and Construction

The improper maintenance and construction of exempt wells has the potential to contaminate water supplies in a variety of ways.[560] In the CDCP survey, 268 domestic
wells in NebEska had @nstruction deficlencies, and 55.890 of the wells surveyed in all nine states studied in the survey did not have pitless adapte6, which provide a seal

between the welt casing and the distribution system.[56 I I tn addition, 8oryo dld not have backflow devices that prevent back siphoning of water.[562] Those wells that
had these devics had up to 20Vo fewer contaminated samples, while wells with cEcks or holes in the well casings were seven times more likely to be contaminated than

wetls with intact csings.[56-1]

Ther€ are a number of other reasons why the construction and maintenance of exempt wells can create water quality problems. First, as mentioned previously, the shallow
nature of many exempt wells places them at risk of contamination because contaminants are often locted in the shallow reaches of the ground. The CDCP suruey found
traces of E coli, nitGtes, and atrazlne In samples taken from exempt domestic wells and that "[m]ost of the water samples with these pollutants were drdwn from dug or

bored wells that were old and shallow and had a large-diameter brick or concrete caslng."[-5{r4]

Second, exempt wells are frequently Installed too close to sources of contaminants such as septic tanks and mlxlng zones.[-i(:r5] ttre CoCn suruey found that "potential
@ntamination sources were commonly found within 100 fet of the well headfs]" of domestic wells, and that wells owners reported that septic tanks (30.2olo) and lateral

flelds (16.990), which contain human fecal material, were the most common pollutlon soures.[566] fn addition, the suruey found that "lless than 1olo of th€ wells had a
sewage lagoon, silage stordqe, agricultural drain, or sink hole within 100 feet," and that "lo]ne-fourth of the wells not only had a contamination source within 100 feet but

were also down gradient from tnat source."[5(r7]

Third, high concentrations of exempt wells may increase the risk of contamination by compromising natural barriers to contamination and creating more tpint sources for

contaminanB to infiltrate an aquifer, making an aquifer more vulnerable to contamination by increasing lts susceptibillty to surface activitis.[5(l[3] tt ts atso harder for
public health agencies to ensure that each individual well des not contaminate an aquifer as opposed to a single water system that is suppli€d by a consolidated supply of
*ater.[569] This is especially true when public safety agencies do not know of the number and location of exempt wells. As a result, many experts have argued that
independent water Systems that many developeF have used to supply water to subdlvisions are often the silrce of the highest percentage of water quality violations.

Is70]

Fourth, some experts pGtulate that it can be a$umed that most exempt wells are not plugged when they are abandmed and may serye as conduits for the movement of
conraminated water into an aquiter.[57 I ] The risk of such contamination is llkely to increase after the well casing has rusted away or collapseO.[571]

5, Seawater Intrusion

For ccstal states such as California, Oregon, and Washington, exempt wells have the potential to cause seawater contamination of grcundwater supplis. ln general, the
water table of a coastal aquifer is higher than the sea level, and the fresh grcundwater in an aquifer tends to move towards the coast, seating a natu€l equilibrium

between the freshwater and the seawater.[573j However, pumping and other human activitles can disrupt thls equilibrium by decreasing or reversing the flow of
fEhwater, which can allow seawater to move landward and infiltrate the aquifet.[574] wtren seawater Intrusion occuB in an aquifer, welts pumptng from the aquifer can
become contaminated with high concentrations of chloride, whlch can cause physiological effects in drinkang water, corode pipes and pumping equipment, and increase the
cost of water tr€atment.[57-i]

Any well that pumps groundwater with a hydrologlc connection to seawater can increase the likelihood of seawater intrusion. However, exempt wells pose a particular

threat because they are not regutated, and the possibility exlsts that they wllt be installed h aqulfeG that are sureptible to intrusion.[576] Additionally, population
increases along the co€rsts will likely increase the demand for fEhwater, and it is pffiible that the c6t and time associated with obtaining permits will provide an incentive
for some developeE to use exempt wetls to satisfy this demand, thereby exacerbating seawater intrusion in susceptible aquifers.[577]

On the other hand, some experts malntain that exempt wells may b€ an apprcpriate method of addresing seawater intrusion In areas where single, large-volume
withdrawals cause ulFconinq of seawater in a more severe manner than multiple, small withdrawals.[578] ln this scenario, the net overdraft may be the same, but the
dlffusion of exempt wells as opposed to a large, slngle withdrawal may be better for the aquifer. [-i 79]

6, wastewater and Septic Tanks

Many exempt wells are accompanied by septic tank wastewater systems rather than community wastewater systems. These private wastewater systems return emuent
from the home back into the ground, and can pollute aquifers and other wells if the water table is shallow.l-58{.)] Therefore, exempt wells and their accompanying septic

systems ould create sltuations where well owners are pumping each other's wastewater-[58 ] I

Further, unlike community water treatment systems, Individual septic systems may not requlre long-term water quality monitoring and reporting, which can lead to water
quality prcblems if the indlvidual septic systems are not properly mafntaineO.[582] There also app€rs to be a general belief among water quality manageB that individual

*ptic systems are not as effectlve as community wastewater systems at treating wastewater or protecting water quality.[513-3] rnis ls oue in part to the fact that
individual septic systems are not always subject to the eme apprcval and review processes, may lack minimum design or density requlrements, and may not be subject to
adequate monitoring and reporting requirements.[584]

Additionally, qempt well owne6 are typlGlly not tEined as well opeBto6, are often unfamiliar with water quality standards and proceOures.[-5S5.] This means that such

well owneG are less likely than tEined wetl operators to properly manage water quallty threats.[536] furttrermore, exempt well useE may ale lack the resources of a
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community water treatment svstem, which could lead to situations where such userc "skimp" on repai6 or forgo needed maintenance compretery. f5{l 7l consequentty,
some experts maintain that indep€ndent wastewater systems are often the highest source of water quality viotations.[-5$8]

IV' SPECIFIC CHALLENGES I'VSWC MEMBER STATES FACE WITH RESPTCT TO EXEMPT WELLS

The impact of exempt wells varies from state to state depending upon a number of factors, including but not limited to: water availability, the specinc provisions of anexemption, a state's population, the number of ex€mpt wells ini iiven state, and the amount of gr6wth a state is experiencing. This means that exempt wells can posesignificant challenges in some states, but not in othes' The availa-ble literatu;e inoicates $rit itre ioltowing wswc member states have experienced some challenges with
respect to exempt weils: r) Artzona,t-5fJ9l z) cororado,[5!)01 3) roano,[591] +1 uontana,[592] s; ru*aaa,[593] ul ** r"r,*,ijq4] n o.esm,[_Sgii;;;;; 

-

washington.[5-96] This parr witt discuss those chailenqes.

A. Arizona

1" Managing Ex€mpt Wells Within Activ€ Milnageilent Areas {itMAs)

within Arizona's Active Management Areas (AMAS), there is a lack of information regarding how many exempt wells exist, how much water they pump, and how many
people they serue [-597] In addition, these wells are not subject to replenishment or conservation obtigations and do not contribute to ,ure yieio goutr.[598] cruen tnese@ncerns, one prominent Arizona water law attorney has stated, "It is , . . clear that they have begun damaging underground water sources for rlve6 and that they are
draining sensitive aquifers and damaging riparian habitats dependent on subsurface frows.,,l 599 I

some reports indicate that these problems are more pronounced in the Phoenix/ Prescott, and rucson AMAS where there is a general lack of information regarding exempt
well impacts [6(]0] exempt wells in the Phoenix AMA are estimated to comprise 1olo of municipal use, while wells in the prescott and Tucon AMA,S comprise 1oo/o and 2olo
respectively'f{r{) | I nttnougn the volume of groundwater these wells pump in the Phoenix and rucon AMAS is not large, they are located in sensitive areas of the aquifer,
which has led some obserye6 to believe that they pose a significant threat to adjacent wells and riparian habitats that are dependent uDon subsurrace flows.[6021

Exempt wells may also complicte the ability of AMAS to reach their safe yield goals by creating imbalances in water budgets and saf€ yietd prcjections. A 2OO7 report fromTrout unllmited's westem water Project concluded that the Prescott AMA witl n;ed to import sirface water to reach its dfe yield mandlte as a 6utt of its estimated 9400
exempt wells, which represent tts thira tarqest use.f6{)3 |

2. Water Quality

The extensive use of exempt wells has created a possibility for water quality problems in Arizona. The univeEity of Arizona has cited a 2006 study that found that 9o9o of
exempt wells from seven Arizona counties exceeded at least one drinking or water quality standard for contaminants such as nitrates, arenic, and coliforms.[604] wore
specifically, 43olo of the sampled wells were contaminated with waterborne pathogens and 33olo had nitrate or areenic tevets exceeding EpA,s drinking water standards.
I 

tr( ]-5 l

8. Coloracto

1. Legal Questions

Although the issue of domestic wells has not garnered the same amount of attention in colorado that it has in other states, the state's exemption does raise somequestions ln particular, the exemption allows domestic water users to adjudicate their water rights and obtain a priority date, which cises questions regardtng what effect
the priority date witt have.[60(i] For example, if a domestic well user has a priority date for a well that is not administered pumuant to the priority system, what
importance will the priority date have in a proceeding in which the domestic well user complains of an injury to his or her right?f6071

In addition' article xVI, section 6, of the colorado constitution states that "[p]riority of appropriation shall give the better right as between those using the water for the
same purpose."l(r()31 rnis nas prompted some obserec to wonder whether domestic wells, which typicafy exist outside of the priority system, can extst atongside article
xvr.[609]

C. Idaho

1.. €eneral Challenges

The ldaho Department of water Resources (IDwR) has not conducted a comprehensive study of the domestic exemption, nor has it recommended ctranges.[6 I 0]
However, Shelley Keen, the section manager for IDwR's water Rights Section, identified a number of the advantages and disadvantages of the exemption during ipresentation to the Idaho Water Usere Association in November 2008. In particular, Ms, Keen stated that the primary advantages of the exemption are that it represents a
"[qhick, simple, convenient method to obtain water, land is] [l]nexpensive to administer.,,[61 | ]

on the other hand, Ms. Keen has identified the following disadvantages with the exemptlon: 1) it "[d]oes not allow for evaluation of the cumulative effects of small
dive6ions," which is "[e]specially important for critical ground watei areas, ground waier manigement areas, and moratorium areas',; 2) it "[d]@s not allow for protests
orotherpUb|icinput,,;3)itis'.[p]otent|a||ypronetoabUsebythosewhowou|dusemorewaterthanthestatUtor|imits";4)it..[r]esu|ts
"[e]ven carefully constructed wells are potential conduits for tontaminants into the ground water supply,,; and S) lt "ld]is;oirages community wells and leaves
unsuspecting homebuyere potentiaIy vutnerabte to welts going dry in water-short areas."l{iI 2I

?, Administrative Challcnges

In addition to the aforementioned concerns, Ms. Keen also described a numb€r of administrative challenges associated with the state,s exemption, FiEt, there are concerns
that "[r]emoving or dramaticatly reducinq the exemption could result in about 45oo new water right appliations annually."f6] -1] rn contrast, Ms. Keen reports that IDWR
currently processes about 400 applications for water rights each year, and that processing additional applications, maintaining paper and electronic fites, and conducting
field examinations/ "would require more space, more equipment, and a much larger staff.,,J{i | 4 i

second, if the domestic exemption is removed, Ms. Keen states that "the only opportunity to establish a tawn or garden with a new home in a critical ground water area or
ground water management area may be through the transfer process."[6 I -Sl This could be problematic because IDWR'S transfer backlog atready exceeds the number it
can process in one year, and the same would be tru€ if the "half-acre" provlsion in the exemDilon ts removed.[(i I {jl

Third, Ms Keen reports that "lr]educing the daily volume on the exemption would not save water or protect the resource from contamination,, because most users do not
"approach anything close to 13,Ooo gpd anyway."[(r I 7.] rurttrer, Ms. Keen states that "IDwR has few resources to enforce the exemption votume,,, regardless of its size,

http://www.elawreview.orglelaw/401/report_exempt_well-issuelin_t.htm1?print:yes 7/26t2011



EnvironmentalLaw Page 20 of55

and Idaho law "exempts domestic water usen from having to install measuring aevices."[(t I li ]

3, Exempt Well Use in Subdivisions

Ofle of the largest challenges related to exempt well us€ in ldaho ls the preference of some developers to install domestic wells to avoid the water right permitting

requlrements associated with constructing community wefts.[(l I 9] Moreover, some local governments do not require developers to install community wells because of

concems that they are prchibited frcm doing so under section 42-207(7) of the ldaho Coae- l(r2til This concem stems frcm the fact that sectio n 42-2OfQ) delegates
eXcu5iveaUthorityovertheappropriationofsUrfaceand9roUndwatertolDwR'andeXplicit|ypreVentsany.'otherinstrumenta|ityorpo|itica|sUbdiVision
other actlon to prohibit, restrict or regulate the appropriation of the public surface or ground waters of the state.'{62 I ] The prcvision also states that "any such action

shall be null ano voio."[(r22]

In some areas of ldaho, IDWR has issued moratorium orders that prchibit further consumptive uses of water. However, in an effort to avoid numerous Individual domestic
wells in a subdivision, IDWR does exempt subdivisions from the moratorium in cases where each unit served by a community well satisfis the exemption requirement.

[62-]] tn some cases, subdivision develop€rs have chosen to sell FErcels without water to avoid prctests to water rigtrt apptlcations.[624]

4. Issues for Further Discussion

Ms. Keen has identified a number of issues for further discussion. These include 1) whether the domestic exemption should be available in critical groundwater areas; 2)
whether the exemptlon m(jld be shpllfied by limiting it to any use that meets a diveBion rate and volume threshold, which still mi€d the enforceabillty issues; and 3)

further consideEtion of the role of tdaho! ounties in determinlng whether a new subdivlsion should have a community water system or individual wetts. [62 5]

D, Montana

1. Exempt well Us€ in Subdivisions

The main challenge that Montana faces wlth respect to exempt wells is that much of the state's growth is occurring in closed baslns where water supplies are limited. As
one fomer Montana state s€nator noted, "[T]he arcas people wanted to move to were in clo*d basins like the Bitterrcot and Gallatin Valley" and the cost of obtaining
water rights In such basins "has made exempt wells the default choice of supplying water to homes in subOlvlslons."[(r2(i] fnis growtn has pitted environmentalists, water

resource agencies, and regulated water users against developers, the Montana reat estate industry, and well drillers.[6271

On one hand, some experts are concemed that the increasing use of exempt wells in highly concentrated suMivisions.in closed basins will have a cumulative impact that
will dcin the groundwater supplies that feed streams and lmpair the higher-priority rights of surface use.s.[628] A February 2008 report by the Water Management
Bureau of Montana's Department of Natural Resources and Conservation found that modeling showed that groundwater pumping in the state's closed basins would deplete
surfae flows and that "le]xempt wells can cumulatively deplete surface water flows proportionally to fErmitted wetts."[629] The report further stats that "[plumping
from exempt wells @n increase the need to curtail more Junior surface water right uses or for more voluntary reductions during perennial periods of water shortage in
ctoseo oaslns."[6301

According to the report, the cumulative impact of exempt wells could pose problems to water avallability beGuse the number of exempt wells drilled In Montana's closed
bagns has incE*d st€dily by a cte of approximately 1400 per y€r, and current rates of development indiGte that arcund 30,000 new exempt wells could b€ added in

closed basins during the next twenty years, resulting in an additional 2O,OOO acre-feet per year of water consumeO.[63 I ] The report also estimates that Montana will see

an increase of 7O,OOO exempt wells in closed basins and 47,OOO acre-feet per year of water @nsumed by ZOOO.[(l-12] Although the report noted that some of the new
exempt well consumption could be offs€t by reduced agriculture consumption, it found that much of the subdivision growth is occurring on lands that were not previously

inieateo.[633]

Proponents of exempt wells have oplned that the impacts of exempt welts in Montana's dosd basins is de minimus[fi34] for the followinq reasons: :.) the evidence of
cumulative impacts on stream flows frcm exempt wells in closed basins, such as the Galatin Valley, is questionaOte;[tt35] 2) grcundwater use from wells is

inconsequential when compared to stream Rows;[6-16] 31 most of tne Oevetopment in closed basins has been offset by a decrease in irrigated agriculturar uses;[(i-171 a)

basing prcJectlons on future growth and welt consumption on curent growth Ets is speculative; [63E] S1 tfre lmfEct of exempt wells is spread out over the entire ar€ of
a closed basin;[639.1 61 ttre amount of water exempt wells wlthdraw is not equal to its impact upon available water supplies because distances between wells and riveE
distribute the wells' impact at a steady rate over time;[Gl0] anO 7) little of the water exempt wells withdraw in Montana is lct to consumption and retums to the ground.

16|lrl

Proponents also believe that the exemption is essential to individual property rights, economic development, and maintaining affordable housing in rural areas and closed
baslns where the permitting costs asciated with a public water supply system can be substantial.[642] for exampte, one report from the Montana Asstriation of
RealtoE found that the costs.associated with obtaining a pemit in a closed basin in Montana for subdivisions with forty to fifty lots with uncomplex gmloqy, and

subdivlsions with one hundred or more lots with deep welts in comptex geology, "ranged from $43,100 on the low end to upwards of g350,600 on the hfgn enO."[643 1

Of note, in 2006, state legislato6 Intrcduced a bill entitled "An Act Revising the Ground water Exemption from Pemitting Requirements," which would have reduced the
exemption for domestic or commercial use to an annual withd€wal ot one acre-foot per year.[6.141 Furthemore, the blll would have placed a one-quarter acre land limit
on lawn and garden uses associated with a domestlc or commercial use.[64-il However, the bill died in standing committee in 2007.[6-16]

2, Groundwater Ponds

One final challenge relating to Montanat exemption pertains to excavated grcundwater ponds, which do not require a permit under certain conditions.[647] In particular,

the surface of the pond and the water table may vary at different points of the year, with water flowing in both directions between the pond and the aquife..[648] rtris
could create water quality problems if the water in the pond is contaminated. be@us€ such water could use the pond as a conduit to infiltrate the aquifer.[649] Moreover,
theses types of ponds are not always subjed to th€ construction measures that prevent @ntaminated surface water from entering the aquifer.[650]

E. Nevada

1. Oata Regarding Domestic Well Numbers

The Nevada State Enginer's Office maintains a database of well logs submitted since the 19aos.[65 | ] Until recently, this database did not inctude a complete inventory of
domestic welts drilled in Nevada prlor to 1984.[652] According to Nevada! State Water Plan,
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without adequate information for quantifying the number of domestic wells in some areas/ it may become difficult to estimate totat and domesticw€llwateruseandtotalcommittedgroundwaterresourcesinabasin...,trlhelackofdata...impactsthestateEngineer,sdecisionprocessandmay
tead to an inadvertent over allocation of a basin,s groundwster.[{:_5-31

The Plan also recognized that effective plaflning requires accurate knowledge of water use and that "[u]nder the existing system, this infomation is frequenHy not
avaitaute."[{r54]

However, since the Plan! publiction in 1999, Nevada's Division of water Resources has completed th€ database to include more well rogs. [65-5] These records, as well as
careful regulation of well drilleE/ hav€ created a much-improved database that contains a more complete record of wells drilled in Nevada during the last ten years.[656]

2, Water Quolity

Most of the slngle family homes that use domestic wells also use individual septic tants.[657] Although Nevada has weti spacing requirements between seDtic tanks and
domestic wells, sePtic tank discharges and other contaminants in some areas of Nevada have impaired the quality of water supplies for domesuc wetts.l(i5il] anotner
aspect of this problem is that Nevada has funding programs to help public water supply systems comply with state and fedeEl drinking water standards, but there is only
limited funding for domestic weil ownere.l-(r591

3, Protecting Domestic Well Owne rs

Nevada law entitles domestic well owneB to protest any water right application, while also requiring applicants seking approval for a municipat or industriat well that will
withdraw 0.5 cfs to notify all domestic well owners within 2500 feet of the proposeo well.[fi60l some appticants try to circumvent this requirement by filing multipte
applications for wells that each withdraw less than 0.5 cfs but cumulatlvely withdraw more than ttris amount.[6{11 ] However, the state engineer counteracts these
attempts by requiring notice for each proposed addition that would cause the rate of diversion for a municipal or industrial well to exceed O.s cfs. [662]

F. Ne$, Mexico

,., Nera/ Mexico's Sixth ludicial District Court Ruling

New N4exico's exemption requirs individuals to apply to the state engineer for a permit to appropriate up to three acre-feet of groundwater, and requires the state
engineer to grant the pemit without considering the proposed well's effects upon existing water rights, public welfare, or water supplies.[6{13] rn:uty 2008, New Mexico,s
Sixth Judicial District held that the state's exemptlon was unconstitutional because it "has no due process safeguards including, but not li;ited to, notice to senior water
right owneE, [and] a determination [of] whether an applicatjon, if approved, will impair existing rlghts or a hearing.{664] The court found this lack of protection for
seniorappropriatoEtobeaVio|ationofprocedUE|andsubstantivedueprocessandreasonedthat.'[i]tjsnot|o9ica|,|etaIoneconsistentwithconstitutionat
require the Istate engineer] to issue domestic well permits without any consideGtion of the availabil:rty of unappiopriated water or the priority of appropriated
water."[665] As a rsult, the court ordered that the state engineer "shall administer domestic well apptications the same as all other applacations to approprtate
water."[66(;l The state engineer, ]ohn D?ntonio, Jr., has appealed the ruling so that the legat foundations of the exemption are thomughly reviewed.[667] The appeal
stays the district courtt decislon, and the state engineer will continue to accept domestic wett applications.l 66lll

A|thoughthecurrentrulingwasissuedinNewMexico,ssixttroistria,[66!)]anappe||atedecisionfindingthattheexceptionisUnconstitutional
state. This could potentially overuhelm the state engineer with thousands of permit applications for small groundwater uses, which could requare additional staff and create
further administrative costs.lflT0] lt could also prcmpt the legislature to reconsider abandoned past laws or create new tegistation that could further conflicts between
conseruationists and the buitding inaustry.[67 I ]

Many observers have also expressed concern that upholding the ruling could brlng development to a standstill tn rural areas.[672] This is possible for a number of
reasons. First, rural homeowneG and builders might have to purchase water rlghts from another user, which could cost g15,000 or more per acre-foot.[6?:i] SeconO,
potential customeE would have to buy water rights before they can submit a construction plan, and the costs of water rights and fees coutd total $3O,OOO to g4O,OOO h
upfrcnt costs, which many customers do not trave.[674'l Third, neighbors could object to applications for new wells, which coutd lead to litigauon and additionat paperuork
that could take months or years to resolve before construction can begin.[67-5] Fourth, if potential buye6 are required to purchase water rights, the price FEr acre-foot
coU|dincrease.whichcoUldcreateaffordab|ehousin9issues.[{i7(r,]rirttr,anincreaseintheVa|ueofWaterrightscoU|d|eadtoan

and could pose additional problems to aqricultuml communities.J6TT]

There have been some twenty years of unsuccessful attempts to amend the exception in previous legislative sessions.[673] Most recently, a 2OO4 bill (S.8. 89) would
have given the state engineer the authority to deny domestic well permits in areas where water supplies are strained, but thi proposltion ran into stiff opposition from
developers and the real estate inoustry.[(:7-t)] Although the bill passed the senate, it died in conference committee after the house amenaed it.1680] In 2006, the state
engineer promulgated new regulations that limit new domestic wells to one acre-foot per year and provide for the decla€tion of domestic well management areas.[(i8 I ]
The New Mexico Homebuilders Association opposed some of the prior legislation, but supported the new requtations.[6$2]

2, D€vclopn!€nt on Land lllrhere the Appurtenant Water Right$ Have Been Severed

There have been some instances in New Mexico where subdivision developers have purchased land where the appurtenant water rights have been severed and then used
domestic wells to provide water to new housing developments,1.68 -l I one state senator, Carlos Cisneros

(D-N M.), who intrcduced S.B. 89 in 2oo4/ has stated that this is a common practice that altows developeG to reap a prcfit at the public's expense.[684] In addition, the
state engineer has indicated that depletlons due to domestic wells across the state are creating a debt to legitimate water right owners that will continue to Increase into
the future,[(:S5l while other reports indicate that about a third of existing welts have inadequate water columns upon initial construction.[686]

Some experts believe thit New Mexicol regulatory framework encourages the use of domestic wells, which they believe crn lead to well interference/ frustration of
conjunctive management plans regarding ground and surface water, and interference with long-term water management plans.[6[17] Another concern is that seveGl
aquifers in New Mexico are being mined pursuant to depletion schedules adopted by the state engineer, and the use of domestia well; may hinder his ability to manage
depletion through regulation of pumplng levels and controt over new appropriations.[(188]

Conversely, some proponents of domestic wells maintain that groundwater modeling of local, regional, and statewide water systems implies that water supply sewices are
fully sustainable in properly constructed aomestic wetts. [68q] In their opinion, improper well constrction-not domestic well interference-is the primar reason for most
instances where domestic wells have created proOtems.[(190] This has led some to conclude that the best way to address domestic well impacts is to tmprove well
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construction, testing, and certification standards for domestic wells rather than through methods that limit new domestic wells.[{f9 | |

Proponents also maintain that domestic well use represents the smallest category of the major categories of water use in New l4exico and has the least impact upon water
rsources and interrelated st.eams,[{r92] They also believe that attempts to limit domestic well use would prompt domestic well u*6 to use the public supply, which

would not reduce water consumption.[693] Given that domestic wells support development and growth, some proponents believe that New Mexico's practice of granting
domestic well permits without administrative review encourages pGitive economic activity and is compatible with the view that domestlc water is a basic human right,

[6e1]

G. Oregon

1, Land Use Laws Restricting Development in Rural Arcas

Oregon's challenges regarding exempt wells pertain in part to statewide land use standards, or *goals," that create urban grcwth boundaries to contain development in

cities and limit development in rurel aras.[695] ftrS tras led to reslstance among property riqhts advmtes and ruEl laod owneG who oppose land use standards as they

are applied to them individually.[696] In 2004, Oregon voters passed Ballot Measure 37, which reguired public entities to pay just compensation to private land owne6 if
the public agency enacted or enforced new land use regulations that restricted the use of private real property and reduced the tair market value of the property.[697] ff
the public entity failed to pay compensation, affected landowneE @uld obtain "Measure 37" waivers that allow them to disregard the regulation and develop their land as

rcrmitted at the time they acquired tne prcperty.[69i1]

Following the passage of Measure 37, the bulk of requested waivers sought approval to build low-density, large-lot subdivisions on farm and forest land outside of urban
groMh boundades where zoning laws and other regulations would have othemise prevented Oevetopment,[(r99] Moreouer, many of these subdivisions proposed using

exempt wells instead of community water systems,f700l anO some reports Indicated that approving all Measure 37 walver requests would have resulted in over 126,000

exempt wells in rurat ams,[701] induding 75oo to 1o,ooo wells in the Witlamette niver aasin.[702] This led to concems that an insease in exempt well use would

deplete groundwater supplis and impact water .ignts.[70-1]

In response to these concernsr Oregon voters approved Ballot Measure 49 in 2007, whlch modified Measure 37 to limit the number of homes landowners could build on

thelr land as comp€nsation for land use regulations.[704] This measure gave landowneG impacted by land use regulatlons the option of 1) building up to three homes
under an "express" option, 2) constructing up to ten homes by documenting how much land-use laws have reduced their prcperty's value, and 3) completing a Measure 37
project (a thlrty- to fortylot subdlvision) by provinq that they have spent enough money and completed enough work to have a vested right to finish the development.

[705] nner ttte passage of Measure 49, the state gave claimants ninety days to select an option and those that did not lost their chance to develop ttreir property.[706]

Reports indicate that Measure 49 has reduced the numb€r of new homes that have been proposed in ruGl areas and the Oregon Department of Land Conseruation and
Development has reported that most landowners are now puEulng small developments of one to three tromes.[70?] A similar report from Portland State University found

that the estlmated number of new houses and potential new sempt wells that could be built In rural areas has declined to 13,OOO under Measure aS.[708] However, it is
unlikely that Measure 49's passage will end the political tug of war concerning rural growth in Oregon, and some reports indicte that opponents of Measure 49 are
organizlng a gEsr@ts effort to repeal the measure.[709] whkh could lncrease the number of subdivisions and homes that would rely upon exempt wells instead of
community water systems.

MGt recently, a bill has been introduced in the Oregon House that would reduce the exemption for slngle or group domestic purposg from 15,OOO eOO to 1OOO gpO.[? | 0]
The bill would also exempt slngle or group domestic uses not exceeding 15,000 gpd "if any of the ground water use for domestic purposes commenced prior to the [bill's]
effective date . . . or if the use is In replacement of a ground water use for domstic purposes that commenced in whole or in part prior to the tOitlll etrective Oate."[7 | I ]

H. Washington

1. Use of "Six Pack" Group Domestic Wells in Subdivisions

When the Washlngton Legislature enacted its groundwater exemption in 1945, it did so to save apprcpriatoE and the Department of Ecology (Ecology) the time and
expense of permittlng small withdrawals that would not slgnificantly impair the statet water supply or existing water righB. [ 7 I 2.1 nowever, slnce that time, land
developeF have used the exemption's "Single or group domstic uses" €lause to supply water to subdivision developments €ther than acquiring a tEmit to create a water

Fystem for their devetopmens. [7 I -1] In thes€ instances, develop€rs will drill an exempt wetl on each individual lot in a subdivislon, or create 'group B" or "slx pack" welts

by drilling a single exempt well to serue six homs.[714] In sme Gses, developeB will @nnect "six pack" wells to each other to create an "exempt" water system

without ever obtaininq a permlt.[7] 5] nmougl edh individual wetl withdEws less than 5OOO gpd, the collective withdrawal from these wells often exceeds the 5OOO gpd
limlt.

In 2002, the Supreme Court of Washington addressed this issue In State v. Campbell &Gwinn, L.L.C. (CampbetD [71 6] wnen it held that a group ofcommonly-owned lots

of,ly qualified for a total group domestic use of 5OOO gpd under the exemption. [7 I 7l ln Campbett, Ecology sued a developer who had proposed providing water to a
subdivision by installing indivldual exempt wells that would collectively withdraw more than SOOO gpO.[7 I it] The state ctaimed that the development could not
cumulatively withdEw more than 5O0O gallons of water per day without a permit regardle$ of whether each Indlviduat well withdrew less than 5OOO gpd.[7 I 9] fne court
sided with Ecology, reasonlng that the legislature did not "contemplate use of the exemption as a device to circumvent statutory review of pemit apptietions,"[720] ana
that the "developer of a subdivlsion is, necessarily, planning for adequate water for group uses, Ether than a slngle use, and accordingly is entitled to only one 5,000 gpd

exemption for the pro;ect."[72 | ] fne cou* atso rejected the develope/s argument that the exemption applied because individual homeowners would eventually use the
wells, stating "whether the exemtfion applies must be determined with regard to who ls planning the construction of wells . . . beGuse the permit prccss . . . must be
determined prior to construction ot wettslll22|

Desplte providing some guidance regardlng the exemption, Campbell raises rew questions, including how does one determine whether a single tot is part of a group
domestic use, when can a new subdivlsion within previously subdivided land quallfy for a qrcup domestic exemption, and how large must a tErcel be for a new subdivision
of that parcel to qualify for a new group domstic exempttonf[72-1] thls uncertatnty tras resulted in separate efforts in two counties to speclfy how the exemption will
apply to subdivisions.

The flrst is a statutory pilot progrdm In Whitman County. The program atlows clustered residential developments with ten or more residences and pogulation densities of
one resident or less per ten acres to use up to 12OO gpd of groundwater for each residence without obtaining a permlt.[722]] The program also requires Ecology to report
biannually to the legislature through 2016 regarding the water used under the program and its lmpact on water resources in the county, and no new right may be
established for a clustered development where the first r€sidential use of water for the development begins after December 31, zots-[i?51 The legislature created the
program in 2003 to allow for development because Whitman County is predominately rurdl and has some of Washington! strictest agrictltural land prgtection ordinances,
thereby making it difficult for devetopers to obtain water permits.[726]
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The second effort stems from a petition that a private organization called Aqua Permanente filed wlth Ecology regarding exempt well use in Kittitas county, an area locatedjn the Yakima Basin that ls experiencing a large amount of growtn.[727] The petition asked Ecology to impose a moratorium on new exempt wels in the upper portion of
the county until more information becomes known about the effects of such wells on senior water rights and stream rrows.[72{l] washington taw ailows any party to
petition any state agency, such as Ecology, to adopt rulemakinq proceoure5,[72-q.J and authorizes Ecology to withdraw waters from additional approprtations if sufficient
information is "lacking to allow for the making of sound decisions."fl7-10J In its petition, Aqua permanente requested the moratorium because exempt welts had become"the most common method of obtaining water in Kittitas county" a;d waier users were i'poientially threatened by the continued drilling of permit-exempt wells without
knowtedge of water resources.,,[7-1 I ]

Instead of imposing a moratorium, Ecology and Kittitas county created a memorandum of agreem€nt (MoA) that provides for a comprehensive groundwater study that will
provide the basis for the development of long-term strategies regarding the use of groundwater and exempt welts in the upper portion of ttre cotinty.[7-12] The MoA alsoinstitutes a number of interim measures, including a measure that restricts new residential developments in the upper portion of the county to onty one 5000 gpdgroundwater exemption regardless of acreage or the number of wells, and requires developeB to warn prcspective purchasers that their water supply may be curtailed.
[7-f-3] rurtner, alt new development applications would show that the subdivisiont residential and outdoor use wi|l not exceed 5ooo gpd, and the county woutd consider
theenvironmenta|con5equencesofa||'.applicationsfordiVisIonof|and,,UnderthestateEnvironmenta|PolicyAct1secn1'[734.]Last|y,Kittitascountywou|d

meters ior all new residential connections.[73_5 |

However, as of the date of this Report, Ecology has been unable to gain a commitment from Kittitas county that it is wiiling to move foruard with the MoA.[736| Thecounty is concerned that the proposed rule would hinder development, while also raising the possibility that Ecology may not have authortty to limit exempfwatei usage.
[7-371 rc a result. Ecology issued an emergency rule in July 2009 that closes upper Kittitas county to ail new groundwater withdrawals, inctuding exempt wells, unless a
proposed depletion will be fully mitigated by acquiring an existing water right from the same source.[?38 ] ecotogy has also launched a water exchange and an associated
website designed to herp groundwater use* identify mitigation water for th€ir prcjects.[7391

Notwithstanding the emergency rule, the parties resumed negotiations in July 2oo9 and are still working to adopt a pemanent rule to co-manaqe grcundwater in upper
Kittitas county until more is known about aquifer conditions there.[7-l{)] n stuoy designed to gain a better undeBtand,ng of the connection between grcundwater and
surface water in the area will be funded by washington and will commence soon.[?41 I During the study period, Ecology has proposed Iimiting groundwater withdrawals to
"certain locations and reduced water volumes;" requiring metering of water use, inctuaing exe;pt wells, and requiring ,'notice to prospective property buye6 of potential
water shortages."[7421

Ecology also took similar steps in.the Lower and Upp€r Skagit water Resources Inventory Areas (WRIAS) when it created a rule that estabtished instream flow requirementsfor the wRIAs, closed certain subbasins, and required tr,at i[a]tl appropriations in each upper skagit tributary subbasin . . . are to be from ground water sources only and
are cumulatively limited to a maximum average consumptive daily use of 25,851 gallons per day in each tributary oasin."[743] However, the rule allows for groundwater
appropriations, including exempt wells, which are not subject to closures and instream flow requirements. These appropriations must meet the following conditions: 1) theproposeduseisnonconsumptiVe;2)thewaterUseqUa|ifiesforcertain,specifiedreserations;':)ine

Ecology approves; and 4) the proposed use "will not impair senlor water rights or withdraw wat€r from a legally closed Oasin."[744 I

Applicants must also demonstrate tha_t 1) \here are no other public water systems in the same proposed retail seruice area that can provide timety and reasonable waterseruice"; 2) the proposed withdrawal "can be managed to avoid impairment" to the rule! instream how requirements; and 3) the applicant,s'.water needs will be met when
wate' use is curtailed."[745] In addition, "[a]ll future surface and ground water appropriations shall be measured through instailation and maintenan@ of appropriate
measuring device(s) (water source meteE), except for permit exempt uses serving a single residence," and any authorization for new beneficial uses must require
timelines that show "reasonable progress and due Oitigence.,,[7461

2, Whether Washington's Stockwatering Exernption ts Limited or Unlimit€d

washington's exemption does not require a permit for stockwaterjng purposes and does not explicidy impose a limit on this use.f747l This has created confticting
interpretations among various state agencies and the pubtic.[743] Originally, Ecology had determined that the exemption was limited to 5ooo gpd becuse the first
proviso of the exemption states that it can require an exempt well user to provide lnformation regardtng any such "smal/ withdrawal,,, while the second prcviso allows
exempt users to obtain certlficates for exempt uses not exceeding sooo gpd.[74i)] Further, the state's pollution controt Hearings Board reached a similar concluston in a
zool case. [ 750] However, in 2005, the Washlngton Attorney General issued a nonbinding opinion that the exemption was unltmited because stGkwatering is the onty
unquantified use and the exemption's plain language does not require a limit.[75 I ] strortty tlereafter, Ecology changed its interpretation to conform to the Attorney
Generalt opinion.[752-l

Some commentators have criticlzed the Attorney General's opinion and have argued that the exemption should be inteDreted or amended to timit exempt stockwatering
use to 5OO0 gpO.l 7-S3] In particular, these commentatom belleve that this new interpretation is incorrect because the historical circumstances and the context of the
entire exemption and the Ground Water code support a limited interpretation of the stockwatering exemption.[7-541

critiG have also argued that the opinion will allow for large amounts of unregulated water consumption.[755] Specifically, when the exemption was enacted In 1945, the
average family farm used 1500 gpd or tess.[756] since that time, large-scale farming operations have reptaced many of the smail famity farms and have increased the
usage of concentrated livestock operations.[7-57] More farming operations have also shifted from sheep to cattle, which consume more water.[758] This has resutted in
an increase in the amount of water that livestock operations use, with some critics claiming that some stockwatering usage can amount to 45,000 gpd.l759l In turn, this
had led to some concern that an unlimited stock watering exemptlon could directly impact eastern Washington communities that are dependent upon groundwater and
could undermine the purposes of the state's groundwater code, which atm to protect senior water rights and manage groundwater in a sustainable mann"..[760j

There is also some debate as to whether the phrase "stockwatering purposes" allows for all water use associated with operating a feedlot (e.9., irrlgation and dust control)
or if it only pertains to prcviding drinking water to livestock. [76 I ] rn zooa, a feedlot operator proposed ustng an exempt well to provide water for all uses associated with
the operation of a feedlot that would contain 30,o0o head of cattle and require 480 acre-feet per year.1162) eangy ruled that the opeEtion could only use the
stockwatering exemption to provide drinking water to the cattle and that other uses, such as dust cont;ol, th! cleaning of barns, and irrigation, are industrtal uses that are
limited to 5oo0 gpd under the exemption. [76-]] Ecology reasoned that the plain language of the exemption indicates that it onty pertains to drinking water because it uses
thetem.'stockWateringpurposes,,insteadof..stockwateringandrelatedpurposes',,[764.|tcolo9yatsoreasonedthattheterm..stmkwatering

of stock and that the term "purposes" refec to the potential use of water for different types of livestock (chickens, ptgs, sheep, etc.). [765]

Several agricultural groups have disagreed with the rulinq and have asked the governor to repudiate Ecology's stance, stating that limiting the exemption ls not needed
b€cause dairy cow numbe6 in the state have remained stagnant, while beefcattle numbers are on the dectine.[7{i(i] rhey have atso expressed concern that limiting the
exemption will ham the state's cattle industry, and have cited the 2oo5 Attorney General's opinion as proof that the stockwat€ring exemption should not Ue fimiteA.[767j

The issue appea6 likely to be headed to the Legislature. In December 2008, Ecology sent a letter to Washinqton tawmakers asking them to clarify the exemption and
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stating its position that "stockwatering purposes" should be int€rpreted to exclude uses other than those needed to water tivestct.[7(rll I

V. RELATIVE COSTS AND BENEFITS OF MONITORING WELLS THAT ARE CURRENTLY EXEMPT

Page24 of55

As exempt wells become more prominent and water supplies become more strained throughout the West, the Glls to monltor such wells increase. This Part will discussthe
possible methods of monitoring exempt well usage and the costs and b€nefits of each approach, However, it is important to note that the costs and benefits as$ciated with
monitoring existing exempt wells are not easily quantified and are likely to vary widely f.om state to state due to the variety of climates and water supplies that exist
among the westem stats, as well as the differing number of exempt wells that are found in each state. For this reason, this Part wall discuss these costs and benefits in
general rather than specific terms.

A, Requiring Metering for Existing Exempt Wells

The most obvious way to monitor existing exempt well usage would be to install meters on each individual well. The principal benefit of this approadl is that it would give

water managers accurate infomation regarding water use patterns ln-Oasin,[769] which would help them cr&te accuGte water budgets, revlew new apprcpriation
requsts, and ensure that exempt wells do not exceed the exemptlon limit. ln additlon, it is llkely that meteE will provide exempt well usec with an incentive to ensure
that they do not pump more than the allowable amount.

However, states should onsider the following when detemining whether to require meteE for existing exempt wells. FiBt, the costs assciated with installing a meter on

every existing exempt well within a state could be significant, espsially in those states with a larqe number of welts.1770l tnstatting meters on existing wells also raises
questions as to who wlll pay for this @st. lf a state attempts to require well owners to install meters, such an action could generate a significant amount of public
resistance from well owners who may object to the cost, view meteE as a rstriction on their water use, or fear that meters could provide the state wlth the means of
requiring them to pay a fee fortheir use. On the other hand, states may not have sufficient funds to metereach existing exempt well themselves and the voting public may
not support efforts to Else taxes or substantial Increass in fees to pay for metering.

Second, the administrative costs of locating and metering each exempt well would be significant, especially in states where the location and number of wells are unknown.

[77 I ] Some fryOrologisG in New Mexlco have estimated that metering and reporting costs for 6000 exempt wells would cost $7OO per well or about $4 million per year.

[772] attnougtr these costs are likely to vary frcm state to state, the metering and reporting costs for tens or hundreds of thousands of wells would be substantial, which

may mean that the monitoring and inspection of exempt wells could be rare lf administrative resources are tlmiteO.[7731

Third, some hydrologists have argued that it is possible that metering exempt wells would not reduce water use because most exempt well users use far less than the
various state exemptions allow and metering would not provide them with an incentlve to use tess.[774] Estimates regarding exempt well use vary, but some experts

maintain that the average exempt domestic well uses seventy-nine gpd per peEon or 0.27 acre-feet per year for a three-perrcn househotd[775]-weff below the

maximum amounts of most western exemptions, which can allow over 1O,OOO gpd or 14.5 acre-feet pe, year.fi16'l In sum, if most exempt well users are not pumpinq
the maximum, lt is unlikely that a meter will prompt them to pump less.

Fourth, only a few states, such as Nebraska, Oregon, and washington, expressly allow states to Install metesf777] and it is unclear whether most states have the
statutory or regulatory authority to install meteE on existing exempt wells, Moreover, in some states, such as ldaho, exemptions may sp€cifically state that exempt wells
are not sub1ect to metering or monitoring requiremenb.[778]

However. notwithstanding thse concems, it would b€ l6s expensive for states to only require mete6 in areas where exempt wells pse a particular problem, as

Washlngton has done In Kittitas County.[779] ltttrough this appffich would still require slgnificant costs, it would not be as expensive or administntively challenging as
metering all existing wells on a statewide bdis. States could also offset the cGts of managing the data that metec would provide thrcugh small fee increases, and could
us Rnancial or tax incentivs to lessen polltlcal opposition to legislation or r€gulation that would require exempt wells owners to pay for the costs of installing meters.

B. Requiring Self-Reporting for Existing Exempt Wells

Stats can also monitor exlsting exempt wells by requlring well 6ers to voluntarily report the amount of water their exempt wells' use. The principal benefit of this method
is that it would cost slgnificantly less than state-required metering because it would place the reporting burden upon each individual well user, therby alleviating the state
of the need to police and inspect each Individual meter.

However, some reporb indicate that self-reported well dab is unrellable and biased.[780] for exampte, the National Academy of Sciences has reported that forty percent

of water right holdeE are noncompliant when reporting their usage, which would devalue self-reporting as an effective way of monitoring exempt well use.[7lr | .l even if
Self-reporting does provide accurdte Infomation, some experts have hypothesized that the cost of "accepting, collating, checking, storing, analfzing, and reporting
volunteered data from well owners seems high when placed against its usefulness," regardless of how minimal.[7112] Some observers also believe that most use6 will
likely get very little benefit from reporting their groundwater usage, which means that they could be less willing to invest in the technology or tlme needed to prop€rly

monitor their wells.[783]

Nevertheless, self-reporting would be a relatlvely Inexpensive monltoring method as compared with metering and would provide water manageB with at least some
information regarding exempt well use, even if it ls not completely accu€te. Glven that most exempt well use6 use lss water than most exemptions atlow,[?1i4] it fs atso
possible that usE would not have an Incentlve to intentionally provide misleading infomation regarding their use. Mor@ver, stats @uld encourage participatlon by
providing incentivG ftr well owne6 to report their u$ge.

C. Infrared Aerial Photography

Most wstern states have exemptions that allow users to lrigate a limited amount of acreage, usually around one to thre acrs, for what are typically noncommercial
pu.poses.[71t5] One way for water resource managers to monitor this use would be to compare well logs and other already exlsting information about exempi well
locations with infrared aerial photographs to detemine whether exempt well useF are irrigating an excessive amount of acreage, or if they are using the water for
nonexempt purposes.[786]

The principal benefit of infrared aerial photography is that this technology is already available and in use, and would not require the development of new technology or the
@peEtion of well users. For samde, in a report on the impacts of exempt wells In Montana, the state's Water Management Bureau estimated the number of acE
lrigated and the net @nsumption per household of exempt well use6 by evaluating Infrared aeriat photographs for lots asslated with exempt wells in the Bitteroot,
Helena,andGattatinval|eys'[787]rneeureauuti|izedgeo9raph|cinformationspecia||stswho.'de|ineatedirrigatedportionsofselectedprpeies

wells by randomty selecting 1oo exempt wells frcm eactr basin."[788] Further, the Bureau detemined that this method yielded a "representative value for predicting

ove€ll consumption from future exempt werr use."[7S9]

Although water managec could not use this data to calculate Ind@r uses, some experts maintain that the consumptive impact of exempt wells depends in large part upon
how much outdoor irigation the welts entait. 17901 This belief ls based upon the perception tbat indoor uses tend to return a higher percentage of v{ater to an aqulfer,
while the outdoor irigatlon of lawns, gardens, and other uses result In the consumption of water through evapotranspiration by vegetation.[79 I ] ns oOOoseO to meteG,
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which only provide data on the amount of water pumped, determining how many acres an exempt welt irrigates by using aerial photography coutd provide water managerswjth a better understanding of a wellt consumptive impact.

However'|ike.othermon|toringtechniqUes,using|nfraredaeria|photographytomonitoreXistin9exemptwellswi||requiresomeadmi
review and interpret the data and determine the location and owneretrip of exempt werrs oy ieviewin! well logs and prcperty records. In addition, water manage6 will alsoneed to determine whether an irrigated tract of land receives wate. f.om sou.cei in aooition to eiemilt wells in order to prcperly determine whether an exempt well,sirrigated acreage is excessive. of course, these costs could be offset by assessing fees on exempt well users or reduced by ushg the data to monitor exisung weil use jn
areas of oncern, such as con@ntrated subdivision growth in a closed 

'basin. 
rurtitrer, sporioic ulige or tnts o"ta to enforce acreage limits coutd provide a sufficientincentive for exempt well userc to ensure that theirixempt well usage conforms to establisneo limits.

D. Landsat Thernral Band Data

In addition to providing ground cover lmages, the current Landsat satellite contains a thermal infrared sensor (TIRs) wlth a long waveband that provides data that watermanagers use to compute evapotranspiration. measure consumptive groundwater use, and manage the impaci of gioundwater-pumping on the water table and natural
vegetatlon [ 792 | lt ls possible to monitor and measure outside consumptive use from exempt wells using a TIRS on a thirty-meter scale if 1) the location of the wells isknown, 2) the source of water or irrigation is known (surface or groundwater), 3) exempt weils are the sole water supply for a known area, and 4) there is a sufficient
number of cold-fr€e days during the growing season.[7(.1.3]

If all of the above conditions are satisfied? this data could provide water managers with a means of calcutating the outdoor consumptive use of exempt wells withoutinstalling mete6 or hardware or relying upon self-reported data. Although thiJapproach would not enable monitoring of the specific outdoor use of an individuat exemptwell, it could be potentially useful for monitoring outdoor use in "exempi" subdivisions or other areas with large numbers of wells, and could characterize any problems orabuses, which water resources managers could address with more specific means. Further/ thermal data would likely provide a more accurate picture of outside
groundwater consumption than aerial surueys and ground images, and could entall substantial cost savings as opposed to on-the-ground monitoring mettroos.[?94]

However, there are a number of pEctical and technical challenges and cosG involved in using Landsat thermal data that could outweigh the vatue of the data it provides.First,,this data would be subiect to many of the same adminlst;tive costs associated with other methods, namely locating exempt wells, interpreting and coilecting data,and determining whether an exempt well is the sole water supply. second, detemining the type of irrigation water used could add an additional administrative burden.Third, it would not be able to provide_information regarding an exempt wellt total coniumptibn becauie it can onty provide data regarding outdoor use. Fourth, the currentlandsat satellites 5 and 7, with the TIRS, are functioning well-beyond thelr design life, and tne timint or a replacement is not yet certatn. whicrr makes the future viability
of this approach proutematic f T95] In any event, it should be noted that more information is oeeded to determine whether using Landsat data to monitor existing exempt
wells is Dractical,

E, l4onitoring, Testing, and Assessing Exempt Vt ell Lrrater euatity

The quality and safety of water from domestic wells are generally not regulated by the states or by the federal govemment.[796] Since contaminants can use exempt
w€lls as conduits to enter aquifers and other water supplies, there are significant benefits assoctated with the long-tem monitorn!, testing, and assessment of domestic
wells with respect to water quality.[7t)7 |

Any such monitoring would require adequate infomation regarding the number and location of exempt wells found within a state. Also, the administrative costs associated
y..|.1o'.i!'ls1..9nitoring,.testin-g,andassessingtheWaterqUa|ity-ofhundredsandthoU
oy targetrng their monitoring efforts in specific areas where 1) "concentrations of specific contaminants are highest in relation to human-health benchmarks" and 2).,high
proportions of the population depend on lexempt] domestic wetts.'[79E] For example, the Illtnois State water Suruey recentty worked with tocat counties to tst 160 weils
at the request of owne6 in a three-county area experiencing higfr levels of arsenic.[799]

I_oj:?Y"j1ln::""q.of co-nducting on-site testing, states could provide free or inexpensive testing *rvices for exempt well owners. such serices woutd provide states wtth a
oefter unoerstanding of exempt well water quality, and states could educate well ownere by providing them with reports and advie on how they can enhance the waterquality of their wells. States could also reduc€ administrative costs associated with such seruices by iimiting them to those areas of the state experiencing water quatity
prootems. Ill{}0]

VI. POTENTIAL APPROACHES TO MITIG.ATE THE ADVERSE IMPACTS OF EXEMPT WELLS

Perhaps the most disputed aspect of exempt wells is how and whether to mltigate their impacts. In general, it appeaE that welFdefined approaches that address specificproblems in those areas of a state where such wells are creating problems arigenerally mbre politiclily and administratively feasible than broad efforts that have statewide
appliations' However, the specific steps that states should take to mitigate the adverse impacts of exempt wells will depend upon the individual onditions and laws of
each state, and "one size fts all" approaches will likely be ineffectlve. This Part discusses possible methods of mitigating the impacts of exempt wells and ctegorlzes these
approaches as being generally 1) infeaslble,[80] I 2) feasible with respect to new exempt werrs,[8()2] and 3) feasible with respect to both existing and new exempt weils.
[8()31

It is important to note that these categorizations are based upon whether a given approach would generally be feasible for most WSWC member states, and is not meant to
imply that these approaches will necessrily be feasible or infeasible for every state. Furthermore, ihe purpose of thts part is to promote further discussion regarding the
possible steps that states can take to mitigate exempt well lmpacts, and does not endose any approaihes with respect to any individual WSWC m€mber state.

A. Cenerally Infeasible Approaches

l. Grandfatlrer Existing Exenrpt welts and Repeal or Dramatically Reduce tlre Exemptions for New Exempt w€lls on a statewide gasis

Many obseruers have proposed grandfathering existing exempt wells and repealing or dramatically reducing exemptions for new wells.Ill(.t4] fne principat reasoning for
this approach is that exemptions are "loopholes" that should be eliminated so that water resource administratoE have the authority to ensure that such uses will not impair
water quality, existing water rights, surface flows. and habitats.180-5] Although this approach would address a number of adverse impacts associated wtth exempt wells
(unregulated growth, infringement on water rights, proliferation of wells, etc.), it is unlikely that most western states would be able to implement this approach or manage
its consequences.

First, there appeaG to be significant public resistance to attempts to repeal or dramatically reduce exemptions on a statewide basis, and many states may lack the political
capital needed to implement this approach. Recent and unsuccessful attempts in Montana and New Mexico to modify their exemptions indiGte that curent efforts tb
modify exemptions will likely be met with significant political resistance.Ill0{rcart of tnis resistance appeaF to stem from a general belief among porgons of the Western
population that the ability to access groundwat€r supplies for domestic purpolls without a permit is an essential individual prcperty right that is needed for economic
development. Ili07l Another component of this resistance may be a result of the recent population growth in the west, especially in closed basins where devetopers and
landownem have begun using exempt wells to supply water to suoaivlsions.[1108] Gtven the new demand for development in these basins, repealing the exemption could
generate a siqnificant amount of resistance from the real estate industry and developeE because it would require them to acquire water rights and submit to permitting
processes, which could increase the costs of development.

Second, this approach could create an unmanageable number of grcundwater permits for state agencies to process and administer by requiring permits for all new smallgroundwateruses lnparticular,asubstantialincreaseinpermitswouldrequiremorespacetostArepaperandelectronicfiles.moreLquipmenl,andlargerstaffs,allof
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which would require additional fundif,g that many states may not trave.[309] For example, as mentioned previousty, Idaho's Department of Water Resources (IDWR)
currently processes about 400 applications per year for new water rights and would need to process about 4500 new water rights applications annually if its exemption
were repealea.[8 I (]] Uoreover, if an exemption is removed, those seeking to drill new wells in closed basins would need to acquire existing water rights, which could
increase the number of tEnsfer applications that a state .eceiues. [8 I I ] nowere., it is i mportant to note that the number of exempt wel ls that are currently instal led
would not necessarily equal the number of permit applications that would result if an exemption is repealed, and the number of applietions may decrease. In partlcular,
develope6 who insfall exempt wells In subdivisions to circumvent the permitting proess would theoreticlly install community water systems one the exemption is
removed, thereby lowerinq the number of small groundwater wells drilled io a given year.

Third, revoklng or dramaticlly reducing an exemption on a statewide basis would likely increase the cost of development in ruGl ar€s and closed basins be€use
landowners and developers would have to obtain permits or purchas€ existinq water rights to drill new wells. In closed basins experiencing growth, existing home prices
could increase due to the higher @sts asstriated wlth new development (e.9,, acquiring water rights and constructing community water systems). This could make
affordable housing a problem or discourdge growth. On the other hand, repealing an exemption could have the oppcite effect in closed basins or ruEl areas that are not
experiencing growth, If a given area is not grcwing or dsreasing In poFulation, the added costs of acquiring water rights for new development could slow growth and
decrease prop€rty values, whidl could give landowneE an incentive to oppose efforts to repeal an exemption.

Fourth, without the exemption, those seeking to install new wells In closed basins would need to purchase water rights, which could lead to an increa* in demand for
existlng water rights and a coresponding increase in the value of such rights. ln turn, farmeG and other irrigatoE who own existing water rights may be more likely to sell
their dghts to developeE if their rights increase in value, the€by leading to a possible rise in agriculture-to-urban transfeB. In extreme cases, a large number of transfeE
ould theoretically lessen agriculture production, damage agricultuGl economies, dffrease the number of small family farms, and threaten environmental vatues,[8 I 2l

Fifth, some hydrologlsts have theorized that repealing an exemption will not curtail water use and may actually increase water demand and draw down water supplies.

[[i | 3] ln particular, new users who would othemise have relied upon exempt wells may rely instead upon publlc water supplies, whlch often draw their water from the
sme regional aquifea. [8 l:t] lf the new useE' per capita usage is the same as it otheruise would have been, there would be no curtailment in overall consumptlon. [8 I -5]

On the other hand, if their consumption is greater, the overall net consumption of water supplies could lncrease.IS I 6]

Sixth, repealing an qemption may not have any impact on exlsting, gEndfathered wells, whlch would continue to pump water outside of the priority system. Howeverr as
discussed earlier, states may want to conslder repealing the exemption with respect to prcspective uses in those areas where exempt wells have become problematic, or
with respect to certain abuses of their exemptions.[3 | 7]

2, Reduce Flow Rates and volume withdrawals for Existing Exempt wells

It also appeaE that it would be infeasible to lower volume withdrawals with resp€ct to existing exempt wells. Although usqe varies, some reports indicate that mst
households use less than one aoe-f@t per yer, or less than goo gpd.[8 ltt] Every westem state's exemption allows more than this amount, with sme states allowing

over 1O,OOO ged. [8 I 9] However, most exempt useE already appear to wlthdraw les than the statutory timit, which means that reducing an exemption's volume limlt will
llkely not have a significant impact upon exempt withdrawals. For example. IDwR rcports that "[r]educing the daily volume on the exemption would not save water or
protect the rsource from contamination lbecause] most useE don't approach anythlng close to [the state's timit ofl 13,OOo qpd."[1120] ufewise. some hydrotogists in
New Mexico have reported that most domestic users use only me-tenth of the states three acre-feet per year withdrawal amount, and consume even less, which means

that reducing the limit witl only have a modst hydrclogic effeA.[821 1

It is also uncertain as to whether mo6t states would have the legal authority to reduce volume withdrawal limits for existing wells, and such an effort may constitute an
uncompensted taking. In some states, sudr as Kanss, Nevada, Oregon, and washlngton,[1122] exempt wetls could have a protectable interest or are considered to be
equal to a F€mitted right. Even in states where the property status of exempt wells is less defined, it is likely that any effort to reduce existing well volume limits would
result in substantial amounts of litlgation, which could be expenslve or administctively burdensome for state agencies to defend against.

Another factor that may limit the eFectiveness of this approach ls that states may not have sufficient administrative reeurces to locate existing exempt wells and enforce
lower flow rates and volume withdcwal llmiB. Such is the case in ldaho, where IDWR reported that it *has few resources to enforce the exemgtion volume, whatever it
is."[823] Additlonally, those exempt users who pump at the higher Etes and would be impacted by a reduction in the exemption limit, coutd switch over to the pubtic

supply and resume consuming water at thetr previous tevets.[824]

Pleas€ note, however, that llmiting withdEwal volumes as they pertain to new uses may be a vlable way of mitigating some of the adverse impacts associated with exempt
wells. This is discussed in greaterdetail below.[82-S]

3. Metering All Exlstinq and New Exempt W€lls on a Statewide Basis

It appears that most states do not have sufficient admlnistratlve resources to meter all existing and new exempt wells. In particular, metering large numbers of wells will
requlre slgnlflcant administratlve resources to locate existing wells and to ensure compliance. Further, once meters are installed, states would likety need increased
administrative resources to procs the data the meteE generate,

Another compllcation is that the actual costs of installing meters on every well could be prohibitve depending upon the number of a state's exempt wells, and there are
qustions as to who would pay for the costs associated with metering. Many states may not have sufficient funds to pay for metering themsetvs. Meanwhile exempt well
owne6 may reslst efforts that would require them to pay for meters, even lf the cost is minimal, be€us€ they may vlew meters as a first step towards requiring them to
pay for thelr us, or as a way of Gtdcting their use, wlthout prcviding them any real benefit in retum.[8?61 tnis means ttrat efforts to make exempt wel owneE pay for
the costs associated with metering could be met wlth significant poliflGl opposition.

Further, although some states such as Nebcska and washington allow for the monitorinq of existing exempt welts, [8 2 7] most states do not expressly allow for the
metering of existing exempt wells. Consequently, it ls uncertain as to whether most WSWC member states have the legal authority to meter existing exempt wells.

Nevertheless' as disussed In Pdrt Vl.B.3, states may be able to require mete6 in specific areas of concem or in limited circumstances with resDect to new wells.

B. Generally Feasible Approaches for New Exempt Wells

1. Limit the Types of Development an Exemption Covers

Perhaps the largest concem associated wlth exempt wells is that some developers use them to provide water for large, concentrated subdivisions, thereby circumventing
the prior apPrcpriation system and Installlng large numbec of unregutated wells In concentrated areas. One possible way to mitigate the potenflal adverse impacts
asstriated with new "exempt" subdivisions would be for states to modify their exemptions to restrict or prohibit the use of exempt wells in subdivisions. For example,
Texas's exemptlon prevents the use of qempt wells in a subdivision lo@ted within fifty miles of an intemational border, or located within one hundred miles of an
international border and containing the major portion of a city with a population of more than 250,000.[828] tloreover, the successful 2OO7 passage of Ballot Measure 49
in Oregon, which had the effect of limiting "exempt" subdlvisions, shows that this approach may be politiclly feasible in some states.Ili2-91

It is important to note that this appGch would generate polltlcal opposition and could llmit grcwth in clo6ed basins and rurat areas, but it would not ban all exemot
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development and individual landowneE would still be able to use exempt wells. Further, states do not necessarity need to ban the use of exempt welts in ail newsubdivisions, and mav be able to modify their exemptions to focus on the most problem;tic a;p".t, iiro.iut"o with this type of devetopment. In particutar, they coutdprevent subdivisions of certain sizes from installing exempt wells, place limitations on the number of exempt wells that a developer can instail in a subdivision, orohiblt
developers from installing exempt wells on land where the water rights have been severed and put to another use,[83(]] ana place limits on the amount of water anexempt subdivision can withdraw. Moreover, this approach would still allow for exempt wells to be installed and would not generate the high number of permlt applicationsthat would result if a state were to repeal its exemption entirelv.

2. Motlify.the Subdivision Approval Frocesses

As previously noted, city and county governments generally make decisions to subdivide land, zone, and issue construction oermits.[8-1 I ] However, in many cases, a
subdivision may be aoproved without a determination as to whether it will impair existing rights or if there is sufficient water avaitaote.iS-12] Although some states, such
asArizona,requireproofthatsufficientgroundWaterwi||beavai|ab|eforaproposedsubdivision,[.3.13-|nota||state5haVesUchreqUirements'Moreover,
colorado and New Mexlco, county governments can approve subdivision permit applications notwithstanding an adveEe recommendation from the state engineer or other
reviewing authority regarding water availabitity.Ili34l

One way to address the adveree impacts of exempt well use in subdivisions would be for states to requlre city and county govemments to condition subdivision approval
upon proof that the subdivision will have an adequate water supply and that it will not impair water rights, water quality, or surface flows, aquifeE, or habitats.[835] rfre
type of required proof could be a determination from a state engineer.or other relevant state agency, but coutd also be an unbiased determination from a qualified thirdparty capable of evaluating a subdivisiont potential impacts. If; subdivision failed to satisfy th; abbve criteria, it would be denied a pemit regardless of whether it wouldrely upon exempt wells or a community water svstem.

states may also want to restrict the ability of local and county governments to approve subdivisions over an adverse recommendation, one exampte of this approach isArizona's "assured water requirement," which requires a determinatlon from the director of the Arizona Department of water Resources that a proposed subdivision will
have an adequate water supply before a city, town, or county can approve a subdivisjon plat, and before the developer can sett parcels. [836]

The principal b€nefit of thls approach is that it would allow states to determine whether to allow exempt wells in subdlvisions without incuring the administrative costs ofpermitting each individual exempt well. For instance, if a proposed subdivlsion intends to drilt one hundred exempt wells, this approach would onty require state and loGtagencis to review the subdivision proposal as a whole instead of reviewing one hundred separate exempt well applications.

Admittedly, this approach would have some drawbacks. First, local planninq authorities may want to encourage growth regardless of water supplies and may resist effortsto prevent them from approving subdivisions that would have an adveFe impact. second, adding water suppty requirements to the subdivisaon approval process couldincreasethetimeneededtoprocesssubdivi5ionapp|icationsorcreateincreasedadministrative.osts'However,whi|epreventin9|oca|p|anningaUthoritiesfrom
subdivisions over an adverse impact finding is preferable, it is not an indispensible element of this approach. For example, even if the subdivision is approved over anegative recommendation, requiring an investigation into the lmpacts of a proposed subdivision woLitb stitt provlde water iesources managers with vatuabte information
about how the development will impact water rights, supplies, and quality,

In req-ard to administrative costs, the subdivision approval process likely occurs in most states regardless of whether a proposed subdivision will rely upon exempt wells.Therfor€,it|spossib|ethatensuringthattheseprocesseseva|uatethepossibleimpactsof''exeript,,subdiVisionswou|inotbeprohibitiVelyburdensome,
be significantly less burdensome than permitting each indivrdual well within an',exemDt,, subdivision,

3, Restrict New Exempt Welts in Areas of Concern

Another method of mitigating the impacts of new exempt wells is to restrict or ban their use in basins or a€as with water availability problems. One way to do this would
be to create management ot controlled groundwater areas where permits and meters are requlred for any new groundwater use. Additionaily, states coutd require certain
distances between exempt wells and surface water sources or aquifeE that are susceptible to pumping. [8-1 7l oregon's exemption uses a similar process and allows the
state's Water Resources Commission to deslgnate critical groundwater areas for certain reasons and allows tha Commission to regulate exempt wells in designated areas.
Iii.l8,] simifarfy, Washinqton law gives its Department of Ecology the authority to withdEw water from appropriation in carcumstances where it does not have sufficient
information to make "sound oecistons."[li-19] In addition, Ecology's efforts in Kittitas county represent an example of how states can regutate exempt wegs in areas of
concem, without banning the exemption on a statewide basis or creating an overwhelminq amount of permits.[840'l

It is.important to note that this approach could generate significant opposition in those areas where increased restrictions are proposed. However, since the restrictions
would be localized, it is also possible that the amount of opposition woutd not be sufficient to prevent states from implementing such measur6.

4. Refine Fxemptions to Allow for More Specific Applications

Those states with broad definltions of domestic and stock watering uses or that allow any beneficial use so long as the use does not exceed certain limits (e,g. Montana)
[84 I I may be able to limit the impact of new exempt welts by refining their exemptions to Include more specific, timited apptications. For exampte, states coutd redefine
domestic use to Indoor purposes and reduce lrigated acreage parameters, which would lessen the amount of water that exefiipt well users would use to idgate lawns and
outdoor uses. This could lessen impacts because indoor uses tend to return water while outdoor uses tend to consume water due to evapotranspiretion uy ptants.[842]

5, Recluce flow Rates and Volume Withdrawals for New Exempt Wells

As.previously mentioned, reducing flow rates and volume withdrawal limits as applied to existing exempt wells may not be feasible, but states may want to consider
reducing thelr exemptions as applied to new wells. Whjle mGt individual exempt well usere mar/ currently withdraw amounts of waler that are far less than existing limits,
thls may not always be the case. Moreover, in states such as Washington, developers have used one exempt well to supply multiple homes, in which case the combined
use could equal a volume withdrawal limlt Given that the majority oiweitern staies appear to have flow ctes and volume withdrawal limits that exceed the needs of the
average exempt wett user.[843] reducing these limits to cotrespond with average use could be a preventative measure that would allow states timit Dotentiat new abuses.

However, attempts to reduce volume flow rates and withdrawal limits may not be polltically feaslble if the proposed reduction is too dEstic as applled on a statewide basis.
As previously noted, in order to be politically feasible, such reductions may need to be appited to new exempt wells in specific areas of concern, as opttrsed to all new wells
In a given state.[84:tl

6, Require Limits for Corrsurnption Instead of l rithdrawals for New Exempt Wells

The primary concern with exempt wells appeaG to relate to the amount of water they consume*not the amount of water they withdraw and return for reuse.[84-i]
Therefore, it is possible that a flat limit on the amount of water an exempt well consumes could be a more direct way of addressing the impacts of exempt wetts.[84{r]
Moreover, a flat consumption limit would glve useE th€ flexibility to determine how they want to consume their water. [1147] Stnce most consumption is associated with
outdoor use, it is also possible that states could use aerial photography or Landsat TIRs data to monitor exempt well consumption in areas of concern.[848] as mentioned
in Part V'c-D of this Report, states could use these methods to characterize the extent of exempt well consumption in speciflc areas, and then imptement more specinc
measures to address overconsumption or other problems.

7. Fnsure Proper Well Coatstruction

http://www.elawreview .orglelawl40l/report_exempt_well issues in_t.html?print:yes 7t26t20tr



EnvironmentalLaw Page 28 of55

One way to address the water quality problems associated with exempt wells is to mandate stricter well construction requirements or strengthen existing requtrements. In
particular, stats could require new exempt wells to have clay or cement sals arcund the casing above the water table or above the uppermost casing pertontlons.It149]
States coutd also require abandoned wells to be properly decommissioned,[[15(]] and mandate that exempt well owneE have their wells tested at the time of construction
and submit prcof that their wells are in confomance with well construction requirements.

Similarly, problems with water availability may be the result of well design and construction rather than aquifer functions, and the proper construction of exempt wells
could mitigate some water resource proOtems.[85 I I In some cases, especially in subdivisions that rely upon exempt wells, water availability problems can arise if wells

are placed tm close together or if a developer uses cost cutting procedures that make the welt tess eificient.[ii52] states could ensure that exempt wells are properly
constructed by adequately revlewlng well records and periodically testing wells to ensure that they comply with well construction and maintenane standards. lf a well does
not comply, the state could fine the well owner for maintenane violations, or imtrc* sanctions against the well drlller for constrction violations. Admittedly, this approach
could entail signifiGnt administrative costs, but states could reduce these costs by foclsing their efforts on those areas where imprcper construction poses the greatest
threat.

8, lmproye Well Record lnformation

One way to address the lack of information association with exempt wells is to enact better well record reporting requirements with respect to new wells. In most Western

states, exempt wells are subject to welt drilling requirements and well drillers typically must Rle eme type of record regarding the well's location and apacity.[85-11
However, many well records only contain general infomation about a wellt cpacity, and it can be dimcult to determine whether the infomation the well driller provides is

an estimate, a gu6s, or is based upon actual pumping.[8-5.1]

States could use the following methods to addre$ this prcblem. Fi6t, they could require well drillere to use a GPS recelver to specify the precise location of an exempt well

in a welt recorO.[8-55] ettrougn this would not Indicate a wellt elevation, the driller or someone else could determine the elevation by interpolating the GPS location with a

topographiGl map.[856]

Second, states could require well dritleG to provide a sttrific measurement of the well's capacity rather than simply providing an estimate or a guess.[8-57] They @uld
also require well drillers to indicte how long they pumped the well to detemine its €pacity, "how the pumping Ete was measured," and a "measurement of the depth to
water' at the end of the pumping period.[8slJl

Thlrd, states could also require developers who are using exempt wells for subdivisions to provlde more infomation regardin9 water availability for their subdivisions, For
instance, two hydrologists in New Mexico have proposed the followlng procedure for determining water availability for subdivisions; 1) "Drlll and install a properly-
@nstructed" exempt well; 2) "[p]ump the well under contrclled conditions at a Ete of 5 to 20 gpm for 24 hours"; 3) "[c]ollect water-level recovery data for thre days
after the end of pumping"; 4) Glculate the test's rddius of influence and determine lf additional tests are needed for a "representative sample of the subdivlded area"; and
5) "[d]rill and test as many wells as ne€ded to cover the subdivislon with a four-day radii of innuence."[8-59] Accordlng to this method's creatoE, "one Gn then interpret
the recovery data to show the four-day trend (one pumping and three of recovery) of transmissivlty-dependent sptrific drawdown (feet per gpm/log cycle of time)," which
can then be used to prcject water availability trends for individual wetts.[860] This information Gn then be superimposed on a regional model of the water level trends

that are qenerated by baseline wells and expected growth for the subdivlsion area.[861.1

These approaches at4Ear to be inexp€nslve to implement b€cause they would not require a substantial investment in new tchnology or infrastructure and would mostty
require more effort on the part of the wefl daller. [862] Although they would not provlde information on the amount of water exempt wells consume, they could provide

water resoures managers wlth a better undeEtanding of the number and location of new exempt wells and their capacities.[B(1-3]

9. Establigh Priority for New Exempt Wells for Nondomestic Purposes

Colorado, Kansas, Nevada, North Dakota, Oregon, Washinqton, and Wyoming all have provisions that allow exempt wells to obtain priority dates. and other states mtght
conslder incorporating new exempt wells into the priority system for nondomestic purposes.[864] This approach ould theoretically resolve one of the princlpal concerns
associated with exempt wells-that older court-d*ed water rights are curtailed in times of shortages while newer exempt wells continue pumping.[fl(15.] moreover,
states could use well logs and other records that are filed aft€r the construction of an exempt well to detemine its priority dates.

However, lt is most likely that sempt domestic use should not be subject to prlorlty date enforcement because m6t westem states have dsignated domestic use as the
highest priorjty. This enables the locl or state agency in charge of managlng and enforclng groundwater rights to theoretically protect domestic wells agatnst even the
most senlor pemitted appropriaton.[E66] Moreouer, it may not be advisble to require large numbers of people who rely on exempt wells for domesuc needs to curtail
thelr use so that a small number of pemltted snlor right holdeB can continue using water for nondomestic purposes. Nevertheless, states could po$ibly subject other
nondomestic exempt uses, such as outdoor irigation, stock watering, industriat, and other uses, to the priority system.[867] Obviously, the determination of which uses
qualify as nondomestic us will depend upon how each state defines "domestic use."

Enforcement is amther snsideration becus states would need to make some deteminatlon regarding which exempt wells are adequately connected to the water source
that is subject to a call, which could also entail some admlnistrative costs.[863] xowever, regardless of enforcement, most new exempt wells would have very junior
prionty dates, which could have a chilling effect on the use of exempt wells In areas where such junior priority dates would not be sufficient to guarantee the availability of
water.[869]

10. Ban New Exempt Wells in Areas Where Public water Systems Are Available and Require Them to Hook Up to Public Systems when They
Secome Available

Another way to mitigate the impacts of exempt wells is to only allow new wells in areas where public water systems are available and require them to hook up to publtc
systems when they become available. For instance, Arizona. Colorado, Nevada, New Mexlco, and Oklahoma have laws that altow municipalities to regulate exempt wells or
prohibit them in areas where a municiFEllty or water district can fumish water.[870] this method may not have a significant impact on water use and consumption
because exempt wells could possibly continue to use the same amount of water after hooking up to a municipal system. Moreover, it would not reduce the proliferation of
exempt wells in areas where public water systems are not available.

However, this method would address a number of other concerns. First, lt would address water quality concerns by reducing the number of exempt well owners, who are
often ill-equipped to respond to water quality and quantity problems. Second, from an administratlve standpoint, exempt wells that hook up to a public system woutd no
longer be exempt, maklng them easier to regulate and monitor for compliance wlth conservation efforts. Third, this appr@ch would limit unregulated exempt welt use by
preventing the installation of new exempt wells in areas where a public water supply is available. Fourth, as described in Part II.J of this Report, the fact that New Mexico
was able to enact chan96 in 2001 regarding the ability of municipalitis to Btrict new domestic wells In nonagricultu€lly-zoned areas shows that this apprcach can b€
politically f€sible.

However, it should be noted that hooking up existing exempt wells to public systems once such systems become available could entail significant costs and may not be
logistically feasible In every case, especially wlth resp€ct to large numbers of exempt wells in subdivisions that were built to circumvent the permitting process.[87 I ] one
way to limit th6e costs would be to establish a fund that would pay for a portion of the expenses aseclated with hooking up exempt wells to a public system. itatejttrat
collect fees in @njunction with well-drilter licensing, notlces of inteot to drill, and exempt well reqistGtion could alltate a portion of those fees to fill the coffeG of such a
fund Statescouldalsoconsiderallocatingaportionofthefeesthatthey@llectthroughthepemlttingandregistEtionofnonexemptwells.
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C. Generally Feasilrle Approaches for Existing and New Exemot Wells

:.. LJpdate Ex€mpt trvell Information When property Is Transferred

Those states with limited information regarding the locations and numbeB of existing exempt wells coutd require selleE to test exempt welts on their property, to provide
an update regarding the well when the property is transferred from one owner to another, or ootn. [8 721 Furthermore, updates could inctude information about the well,sspecific location, capacity. construction. etc,

It is true that this approach would n-ot provide jnformation on every exempt well and enforcement could be an issue. Nev€rtheless, it is a fairly in€xpensive approach thatwould provide states with some useful information regarding exemit wetts and such information could be used to estimate well numbeF and possible impacts. Moreover,
oregon, New lersey, and Rhode Island require testing at the time of transfer, which seems to Indicate that thts approach may be politicaily feasibte in some states.lST-ij

2. Collaborative and Negotiated Approaches

It is likely that any attempt to mitigate the impacts of exempt wells will generate some type of political opposttion. one way to tesen such opposition is for retevant stateagendes, counties, environmental group,s, and other interested parties to work with one tnother to create collaborative or;egotiated approaches that address the adveBeimpacts of exempt wells, while allowing for responsible use of the exemptions. The memorandum of agreement between washington,s Department of Ecology and Kitfltas
county is one example of how parties with differing interests can work together to create such an approactr.l 874 |

Moreover, in those states that do not have the political capital to modify their exemptions, collaborative approaches may represent the most feasible way for such states tomitigate the adverse impacts of exempt wells. Although such approaches would likeiy require signincant compromise, a politically feasible approach that addresses some,but not all adveree impacts is preferable to those approaches that may be more effective out aie potiticaily t;feasible. t,ioreover, in many cases, mitigating the adverseimpacts of exempt wells will require ongoing cooperation between stakeholders with difering interi-ts; and unilateral approaches that do not solicit or incorpoEte inputfrom all interested parties may hinder cooperation and limit the effectiveness of a mitigatio;approach,

3, Utilize fdonitoring Methods Other Than Metering

As- discussed in Part V A, it is untikely that states will be able to install meters on every exempt well within their bordeG. However, states may want to consider ufllizinginfrared aerial photoqraphy, Landsat images, and self-reporting to monitor exempt well use. ihese methods are tess exp€nsive than requirang metering, and water
resources managers could limit administrative costs by using them to focus on those areas where exempt wells are creating the greatesi concern.

with respect to aerial photography and Landsat, these methods would not allow states to monitor individual exempt use/ but would ailow them to monitor areas ofconcem-such as "exempt" subdivisions-and chaGcterize general problems. once states have identified a general probiem with these methods, they can utilize more
specific methods to address the concern.

on the other hand/ states could monitor individual exempt use by encouEging exempt well users to report their usage and provide information regarding their wels(capacity, Iocation, date drilled, etc ) with some typ€ of incentive to cooperate. The principle benefit of this method ls that it would be retatively tnixpeniive and woutdprovide water resources managers with infomation regarding exempt well numbeE and withdrawals. such a program could also ask well owneF to provide informaHon
regarding the location/ ownership, and condition of their wells, which managers could use to create more accurate water budgets, manage permit applications, and allocate
available water resources. Obviously, this method would likely not provide water manageB with a complete picture of how much water dxempt weils consume because
some self-reported data could be biased and inaccurate. f4oreover, it is possible that su,-ch a program would not include all exempt well users, and those who are not in
compliance would likely not participate' Nevertheless, this approach would provide water resoure managers with at least some idea of exempt well usage without the costs
associated with other more costly and administratively-intensive approaches, such as on-site inspections or metering.

Notwithstanding the above, requiring the installation of meters on new exempt wells in certain areas of concern may be a viable monitoring method dependlng upon thenumber of wells to be metered, the assGiated cost, and whether a state's laws allow for the metering of exempt wells, Those states that have the authority to meter new
exempt wells may want to consider doing so in areas where exempt use has become problematic.

4. Putjlic Fducation progranrs

Given that most exempt well owners are typically not trained well operators, states could mitigate some of the adverse water quality impacts associated with the
maintenance of exempt wells through public education programs aimed at helping well ownes become better stewards of their weils and shared groundwater resources.
['3?51 ntt fifty states curently have web sites and other educational materlals almed at helping well owners, and additionat prcactive efforts to pubticize these resourcs
could be used to reach out to well owne6 through commercials, presentations, etc.[87ti] Such programs may be particularly needed in areas where tand use has changed
from an agricultural to an urban purpose and man-made contaminants such as nitrates pectst in the groundwater.[1177] states could also concentEte these efforts in
areas where exempt wells have become oroblematic.

Although educ€tion programs would not ensure that well owners properly maintain their wells, such progmms do not appear to be prohibitively expensive, and well owners
have an incentive to ensure that their drinking water is safe. Therefore, it is possible that well owne6 would be wllling to participate in education programs and lmplement
maintenance techniques that are not overly complicated orexpensive.["S781

States could also utilize similar progEms to educate exempt well use6 regarding the importance and need for them to reduce consumption or ensure that their use
conforms to the relevant limlts, such programs would most likely not be mandatory, but it is possible that exempt well users would respond favorably to programs that
show how compliance can directly benefit them through the preservation of shared groundwater supplies and thi protection of water quality.

VIII, CONCLUSION

The debate over exempt wells is unlikely to subside as the west's population continues to grow. Although conditions vary across the West with respect to such wells, there
are some obseruations that appear to be univeEal, FiEt, as a state's population increases, the demandfor water grows, thereby raising the costs and time associated with
obtaining permits and providing an incentive to use exempt wells to supply water for new development, Second, well-definea mitigation approaches that ftrus on speclfic
issues an-d areas where exempt wells are creating challenges appear to be more administratively and politically feaslble than broad, statewide approaches. Third, in states
WhereeffortstomodifyeXemptionsare|ikelytogenerate5ignificantpo|itica|rsistance,statesmaywanttouti|izeco|laboratiVeapproachesthaiiddssspec|fcconcerns
associated with exempt wells and allow for responsible exempt uses. Fourth, states should consider taking steps to ensure that they have sufficient well record infomation
to make anformed decisions about how and whether to mitigate the adveEe impacts of exempt wells. tasily, and perhaps most importantly, the old adage "an ounce of
prevention is worth a pound of cure" is applicable here, and efforts to mitigate the impacts of existing exempt wells are likely to be more costly and administratively and
politically difficult than prospective measures that prevent future adverse tmpacs.

In sum, there is no "one size fits all" approach for addressing exempt well impacts and each state's individuat circumstances will determine how and whether it will address
the issues associated with exempt groundwater use. It is important to note that exempt wells may not pose a problem in every western state given the fact that laws,
population growth, and water availabllity vary greatly across the west. In some states, the b€nefits that exempt wetls provide; especially in alllwing desired grwth in rural
areas, may outweigh their impacts, while it may be too costly for other states not to curtail or restrtct exempt well use. Nevertheless, those states that are not currently
experiencing challenges with respect to exempt wells may want to examine their exemptions to identify potential problems that may arise in the future, and take stepsio
€nsure that such problems do not occur,
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[1 ] w. GovERNoRS'Ass'N. wATER NEEDs AND srMTEGrEs FoR A sUsTAINABLE FUTURE: NEXT srEps 5 (2008).

12] for purposes of this Report, western states include Alaska, Arizona, California, Colorado, Idaho, Kunru., Montana, Nebraska, Nevada, New Mexico, North Dakota,
Oklahoma, Oregon, South Dakota, Texas, Utah, Washington, and Wyoming.

[.3] the terminology states use in their exemptions varis conslderably throughout the West, with some states using the tem "exempt wetl" and others usinq the term
"domestic well." This Report will use the term "exempt well" when refering to any well that is not subject to a state's permitting andlor adjudication procedures, except in
Parts III and IV when it will use the sDeclfic term used in ea€h state.

[41 SCE 7ENENIIy CMIG BELL & JEFF TAYLO& W. STATES WATER COUNCIL. WATER LAWS AND POUCIES FOR A SUSTAINABLE FUTURE: A WESTERN STATES,
PEPSPECTIVE 61-65 (2008) (discussing the problems associated with exempt wells).

[5 ] See, e.g., Matthew Brown, Montana Ranches Seek to Curb Residential wetls, S.F. GATE, Dec. 3, 2009, http://www.sfgate.@m/cai-bin/articte.cai?
f=lnla120o91721o3/national/a000103S25.DT1 (last visited Jan. 13, 2010) (stating almost 30,000 exempt wells were drilled in Montana between 2000 and 2008).

16] see rd.

17l see id.

[Sl w. GovERNoRs'Ass'N, supn note 1, at IrI.

[9] The WSWC addresd some of the issu6 asstriated with exempt wells in Chapter 1, Section 3 of its Water Laws and Policis for a Sustainable Future report. BELL &
TAYLO& supa note 4, at 51-65. However, the Legal Commlttee detemined that the issue of exempt wells required additional research and authorized the creation of this
Report.

U0] atasta water use Act, ALASKA srAT. g 46.15.030 (2008).

I I I ] Id. 5 46.15.040(b); see id. I 45.15.180 (criminalizing failure to obtain a permlt when constructing works that use a significant amount of water).

il:l rd. 5 46.1s.1s0(ax1).

il 31 ALASKA ADMTN. coDE tit. 11, g 93.03s(bx1)-(4) (2oos).

fl jtl Id. g 93.03s.

il51 rd. g e3.1oo.

Il 6] td. 5 93.080(1), (3). Written notice is ale required for'any peEon known to the department to own land where the water is to be wtthdrawn or used, or over which
the water is to be transported, or whos€ request to r{eive notice is on file wlth the department." Id. I 93.080(5).

I l7l e-mail from Gary Prokosch, Chief, Water Res. Section, Alaska Div. of Mining, Land & Water, to Nathan Bracken, Legal Counsel, W. States Water Council (Feb. 24,
2009, 16:14:00 MST) (on file with author).

I l8] ALASKA srAT. g 8.18.011(a) (2008).

l l9l ALASKA ADMIN. CODE tit. 12, 5 21.200(35) (2007). A water system contractor is a contractor who *drills and constructs water wetls and perfoms the work necessary
for the installation, reFEir, or maintenance of water well system equipment.'rd. g 21.550.

[20] ALASKA srAr. g 8.18.101(10) (2008).

fl I I ALASKA ADMTN. coDE tit. 11, S 93.140(a) (2oos).

[::] rd. I e3.140(a)(3), (1s)-(16).

[23] Groundwater Management Act of 1980, ARtz. REV. STAT. ANN. gg 45-401 to -703 (2003).

[]41 id. E 4s-411.

[?-5] Rita PeaEon Magutre, Patchlng the Hol6 in the Bucket: Saf.. Yield and the Future of Water Management in Arizona, 49 ARIZ. L. REV. 361, 361 (2007). '.Safe yteld"
means a long-term balance between the amount of groundwater withdrawn from an aguifer and the amount recharged through natural and artificial means. Id.

f.l6l rd. at 362 n.3.

[1$l f-mail frcm L. Wllliam Staudenmaier, Shareholder, Ryley Carlock & Applewhite, P.A., to Nathan Bracken, Legal Counsel, W, States water Council (Mar. 24, 2009,
15:04:00 MST) (on file with author) (referencing attached orrections to previous veGlon of this Report); SHARON B. MEGDAL & KELLY MOTT LACROIX, WATER RES.
RESEARCH CTR., UNIV. OF ARIZONA, WATER RESOURCE AVAILABIUTY FOR THE TUCSON METROPOUTAN AREA 1 (2006), available at
http://@ls.arizona.edu/azwater/files/megdal.az.water.resource.avall.for.tucson.pdf.

[39] e-malt trom L. william Staudenmaier to Nathan Bracken, supra note 28 (refe.encing attached corrections to previous veEion of this Report).

130] t"taquire, supra note 25, at 374.

[.1 l] See aC. (outlining the pemits required by the GMA).

l-l2l Groundwater Management Act of 1980, ARIZ. REV. STAT. ANN E 4s-454(A) (supp. 2oo8).

http://www.elawreview.org/elawl40l/report_exempt_well issues in_t.html?print:yes 7/26/20rr



Environmental Law Page 31 of55

["]-]l rd. g 4s-4s4(B).

lia] ra' g 45-154(AX1). Generally, irrigation use is "the use of groundwater on two or more acres of land to prcduce ptants or parts of plants for sale or humanconsumption, or for use as feed for livestock, range ljvestock or poultry, as such tems are defined in S 3-1201.,, Id. O 45-402(23Xa). Nonirrigation use is merety a use thatdoes not satisfy the definition of an ,,irrigation use.,, Id S +S_+O)12a1.

l3-5] E-mail from Herbert Guenther, Djr., Arizona Dep't of water Res., to Nathan Bracken, Legal Counset, w. states water coun cil (Mar.27, zo09/ 17:10:00 MST) (on filewith author) (referencing attached corrections to previous ve6ion of this Reoort).

i.16l ARrz. REV. STAT. ANN 5 45-4s4(C) (Supp. 2008).

l _\71 rd. 5 45-4s4(D).

I ix i rd. g 4s-4s4(DX4).

f-l!l EXEf'lPT WELTS 1-2 (2006), avaitabte athttpi/lwww.azwater.gov/azDWR/statewideplanning/SwAc/documents/Exempt_weilsO80406.pdf Ihereinafter EXEMpT WELLS
rALr >nEEt t.

l40i rd. at 1.

l.1l I rd.

l.|] Id.

l'4-li ARIZ. REV' STAT. ANN 55 32-2183(G), (I), 9-463.01(l), 45-576(A), 11-806.01.(8) (Supp. 2008). A devetoper cannot record ptats or seil parcets untit the Arizona
Department of R€al Estate (ADRE) has issued a public report allowing such transactions, and the ADRE will not isue a report without a Certificate of Assured Water Supply.
Jd. 5 11-806.01(B).

l,+,+l rd. g 11-g06.o1(B).

L.l-il id. 5 4s-s76(JX1).

l.16i ARrZ. ADMTN, CODE 5 R12-15-716(BX3) (West, Wesilaw through sept_ 30, 2oo8).

[4?] E-mail from L. william Staudenmaier to Nathan Bracken, supn note 28 (referencing attached corections to previous version of this Report).

[4b.] ARIZ. REV. STAT. ANN. 5 45-596 (2003 & Supp. 2008). The filing fee is $150 doilars if the weil is tocated within an tNA or AMA. Id. 5 45-596(L) (supp. 2008). For
exempt wells outside these areas, the filing fee is 9100. Id.

[4ql rd. g 4s-s96(F) (2003 & supp. 2oo8).

l5(rl rd. 5 4s-s9s (2003).

[5] I ExEMpr wELLs FAcr sHEET, supra note 39, at 2.

[52 j cAL. wArER coDE O 3s0(b)-(c) (west 2oo9).

[5.]l etta fotey-Cannon, Institutionat Arangements for Conjunctive Water Management in California and Analysis of Legal Refom Alternatives,6 HASTINGS W.-NW. J.
ENWL. L. &pOL',y 273,285,290-91 (2000).

Iill Id. at292.

[55] EllenHanak&MarqaretK.Browne, LinkingHousingGrcwthtowatersupply:NewPtanningFrcntiersintheAmeiznwest,T2l.AM.PLAN.ASS'N
(2006).

t59 n.5

f -i(ij cAL. GOVTCODE 566an.7G)O)-Q), (bX1) (West 2009); Hanak& sfowne,supm note 55, at L57; seeatso cAL- GOVTCODE 5 65302 (WestSupp.2OOg);
California Environmental Quality Act, CAL. PUB. RES. CODE 5 21 104 (West 2OO7) (requirtng consultation by lead state agency with other relevant agencies and city or
county governments adjacent to proposed prolect).

l57l cAt. GovT coDE 5 66473.7(bX1) {West 2OO9); CAL. WATER CODE 55 10910-10912 (west Supp. 2OO9); rd. g 1992 & Supp. 2009).

[i3] cAL. WATER coDE S 13750.5 (west 2009).

159] ^rd. 5 L375t; see also Cal. Dep't of Water Resources, Welt Completion Reports,
http://WWw'water.ca.9oV/9roundwater/We||_info*and_other/we||-comp|etion-reports.cfm(lastvisitedNov'13.2oo9)(explaining
Reports through the Department of Water Resources).

[6(]l cAr. wArER coDE g 13751 (west 2009).

16lird.S137s4.

l62 i Conservancy Law of Colorado, COLO. REV. STAT. g 37-92-602(6) (2009).

lti,\l See seneratly id- g 37-92-602.

l64i rd. 5s 37-92-602(1Xa), 37-90-106. See generelly 2 COLO. CODE REGS. 5 410-1 (West, wesflaw through oct. 2009) (regutating the management and controt of
designated groundwater).
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f6"51 COLO. REV. STAT. S 37-92-602(6) (2009); DIV. OF WATER RES., cOLo. DEPT OF NATUML RES., GUIDE TO CoLOMDo
WELL PERMITS, WATER RIGHTS, AND WATER ADMINISTMTION (2008), available at
http://water.state.co.uslpubs/wellpermitguide.pdf (interpreting 5 37-92-602(6)).

[66] colo. REV. STAT. g 37-92-602(1Xe) (2009).

[67 ] rd. t 37-e2-602(1Xc)-(d).

[63] Id. 6 37-92-602(4) ("[T]he original priority date of any such well may be awarded regardless of the date of application therefor."); see a/so Sherry A. Catoia et al.,
The Water Rights Determination and Administntion Act of 1969: A W$tern Slope PeEpective on the FiEtThirty Y@8,3 U. OENV. WATER L. REV. 39, 42-45 (1999).

f69l coLo. REV. srAr. g 37-92-602(2)-(3XaXrr) (2009).

[70'l rd. g 37-e2-602(3XaXn).

[7ll rd. E 37-e2-602(3xbxr).

[,4:] rd.

l13l rd.

|;41 rd. g 37-e2-602(3XbXrrXA)

[7_5]rd

lTbl rd.

[ ,171 rd. I37-e2-602(3Xd)(rr).

[78] colo. coNsT. art. xvt, E 6.

[;-91 See Strickler v. City of Colo. Springs, 26 P. 313, 317-18 (Colo. 1891); Black v. Taytor, 264 P.2d 5O2,506 (Colo. 1953).

[30] colo. REV. SrAr. 5 30-28-133(1) (2009).

[r'l] rd. I 30-28-133(3)(d).

[$.1] ta.; see a/so Hanak and Browne. sup? note 55, at 157 tbt.1 (listing section 30-28-133 of colorado's 1972 Subdivision Act as one of sevecl state water adequacy
laws).

fE3l colo. REV. srAr. g 30-28-136(1X9) (2009).

[341 rd.

[85] rd S 3o-28-136(1)(hxr).

[36l rd.

[87] rd.

[SS] nanat ano Browne, supra note 55, at 159 n.5.

[89] Conseruancy Law of Colocdo, COLO. REV. STAT. 5 37-91-105(1) (2009).

190.1 d. S 37-et-106.

[9 I I rd. g 37-91-102(12)-(12.s).

[9]l rd. S 37-9r-106.

[9] I 2 coLo. cooE REGS. g 402-2(17.1.1), (17.3) (w6t, westtaw through oct. 2oo9).

[94] rd. I 4o2-2(10.1).

[95] rDAHo coDE ANN. Sg 42-227, -221(KX1) (2003).

[q6l rd E 42-111(1).

1971 rd. E 42-227.

[9lil rd. 5 42-7OrQ). During the 2OO8 legislative session, s. 1353 was Introduced by the R€sources and Environment committee to amend this section. s.B. 1353, 59th
Leg., 2d Reg. Sess. (Idaho 2008), http://www3.state.id.us/oasls/2008/S1353.html (last vislted Nov. 11, 2OO9). The statement of purpose of the bilt reads,

One @ncem that has arisen during the disesslon of the proposed North tdaho Adjudication (NIA) is that p€ople who have domestic wells would be
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$200 appliction fee/ and passing a written or oral examination. Id. g 42-238(4)-

forced to place meters on them and that in time, ultimately, meters would allow the charging of money for the use of water from these wells.This legislation attempts to make it clear that fthere is] no intention on the part oi the taino state Legislature to place meters on domestic wells.

10.

Iqol rDAHo coDE ANN. S 42-233(1) (2003).

I 101)l Id

Ji0l ird. 5 42-fi7(2).

| | ()ll rd. S so-1334 (2009).

I lor I Jd. g 31-380s(1Xb) (2ooo).

I l01l rd. g 31-380s(2xa).

I l()rii Ground warer euatity protection Act of 19g9, IDAHO CODE ANN. g 67-6537(1) (2006).

I l(]irl.rd. q 42-227 (2OO3).

I | ()i] Id. 5 42-238. A driiler,s license can be obtained by filing an apptication, paying a
(s).

ll('8]I rd. g 42-227.

ir0ei IDAHO ADMIN. CODE r. 37.03.10.050 (2008).

I l ti)i rd.

i I I lj KAN. srAr. ANN. S 82a-728 (19e7).

[ | | 2i rd. 5 B2a-701 (Supp. 20og).

| | l-iJ KAN. ADMTN. REGS.5 5-1-1(kk) (West, Wesilawthrcugh Dec.31,2Oo9),

[ | | +l rd. SS 5-2-4, -1-l(aaaaxl).

I I | 5j KAN. srAT. ANN. 5 82a-701(d) (1997 & supp. 2oo}, id. S 82a-7osa (1997).

J | | 6j rd. I B2a-707(a)-(b) (1ee7).

I I | 7i rd. gg 82a-1205(b), -1206(a), (c).

I I | 8] Id. 55 82a-1203(e), -1207. Assessinq a contmctor's qualifications may anctude assessing his or her "[flamiliarity with Kansas water taws, sanitary standards for
waterwe||drillingandconstructionofwaterwe||sandru|esandregU|ationsre|atingtoWaterWe||constrUction,reconstruction,
of grou ndwater and subsurface geology in its relation to well constiuction., fd. g Ita- 1 207(a)-(b).

f l l9l rd. S aza-t272.

I 1.2 I i MoNr. coDE ANN. S ss-2-306(3)(a) (2009).

fl lll rd. g 82-2-306(3)(bxi).

I l:3] rd. S 82-2-306(4).

lt )4i rd. g e2-2-306(s).

I l:.il rd. q s2-2-306(6).

| | 2r)l rd. g s2-2-306(7xa).

I l::j MoNT. ADMTN. R. 17.36.108 (LEXIS rhrough Oct. 30, 2OO9).

I l:kr rd. R. 17.36.330.

I |291 rd

[ | iOl rd. R. 17.36.331.

i l:l lJ Jd. R. 17.36.333.
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[1-t2l rd. R. 17.36.332.

I li,1] rd

[1.]4] MOMr. CODE ANN. 5 37-43-302(1) (2009); se a/so E-mall frcm Candace F. West, Chief Legal Counsel, Mont. Dep't of Natural Res. & Conservation, to Nathan
Bracken, Legal Counsel, W. States water Council (Mar. 26, 2009, 16:01:00 MST) (on file with author) (referencing attached corrections to previous veBion of this Report)

il15l MoNr. coDE ANN. g 37-43-302(2) (2009).

ll.]61 rd S 8s-2-s16.

ili?l id

{ ll.\1 rd.

I l-i9l Nebraska Grcund Water Management and Protection Act, NEB. REV. STAT. I 46-735(1) (2004)

I f.101 rd. E 46-712(L) (supp. 2008).

[41] rd. g 46-73s(1) (2004).

ll.lll rd g 46-73s(1).

il4-ll rd. 5 46-707(3) (Supp.2008).

U4-1] rd. Sq 46-7t3to -7!4.

ll45l rd. 5 46-774(1)-(2).

[16l rd. g 46-7149).

L 1.171 rd. 59 46-7L4(3), -73s(1) (2004 & supp. 2oo8).

ll48l rd S 46-oo2(e).

I l49l rd. 5 46-602(11) (supp. 2008).

I I i0.] rd. 5 46-602(9) (2004 & supp. 2oo8).

il5 ll rd. g 46-736 (2004).

I I 5] j rd. I 46-1223 (2004 & Supp. 2oo8).

[15-j] Jd. 5 46-122e (Supp. 2008)

[ |5.1.] d. g 46-1231.

il5il rd. S 46-1233(2).

il-i6l 178 NEB. ADMIN. CODE g 12-OO3 (W6t, Wsttaw through Sept. 30, 2OO9).

il571 NEB. REV. STAT. q 46-124r (2004).

[153] rd

ll_591 rd

[160j rd.

ll6ll rd.

| | 6ll ra.

5 46-602(9) (2004 & Supp. 2008)

E s34.180 (2007).

g 534.013.

ll63l rd S s34.1so(4).

II64] rd

ll65l rd. S s33.024.

[ | 66] rd. g s33.370(10).

I I 6;l rd S s33.024.
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ll6rl rd' 5 534.080(4). The priority date for a domestic well "is the date ofcompletion ofthe well as: (a) [r]ecorded by the well driller on the tog he fites with the stateEngineer puBuant to NRs 534.170; or (b) {dlemonstrated through any other documentation or evidence specified by the state Engineer.,,fd. The priority date for the useof domestic-water to supply an accessory dwelling unit "is the daie of approval of the acle.sow a*"ffing unit by the local goveming body or ptanning ommission.,. Id. g
s34.180(4)(d).

I l6sj rd g s33.370(s).

I I Tilj rd. 5 s33.360(3).

fl I | ; E-mail from Jason Kin9, Acting state Eng'r, Nev. Div. of water Res., to Nathan Bracken, Legat counsel, w. states water coun ct (Feb.24,2009, 09:44:oo Msr) (on
file with author).

il,1)i rd.

llrljra

I l'iJi NEV. REV. STAT. g s34,110(5) (2007).

i I )-i I E-mail from Jason King to Nathan gracken, supra note 171,

ll?61 rev. REV. srAT. g 534.180(2) (2007).

l)7'iI rd.

| | lii] Id. 5 53a.120(3)(c)-(d)' of note, the Nevada code gives the state engineer the authority "to make rules, regutations and ordeE when groundwater is being depteted
in [a] designated area," and such authority Includes "prefered uses of watei; tempocry permits to app.op.iate water; revocation of temporary permits; [and] restrictions
placed on certain wells." fd' 5 534.120' while a strict reading of section 534.120 could be interpreted to g;ve the state engineer the authority to restrict the driiling of
domestic wells, the "statute is normally interpreted as relatlng to what INevada terms] quasi-municipal p;mlts that are often lssued for a single well seruing about 4
homes." See E-mail from Jason King to Nathan Bracken, supra note 77!.

I l79l NEV. REV. srAr. g s34.12s (2007).

I I I(fi td. 55 278.335, .377, .46L; see also Hanak and Brownet supra note 55, at 157 (referencing sections 278.335 and 278.377).

I lSlj NEV. REV. srAr. g s34.120(3Xe) (2007).

I l8l I rd. g 27e.46re).

[ | S-i 1 t'tev. Op. Att'y cen. No. 97-19, 85 (1997), availabte at hfrp:l lag.state.nv.us/pubtications/agolarchivey'1997_Aco.pdf lhereinafter Nev. op. Att.y Gen.].

llS4lrd

I lSil NEV. REV. srAr. SE 534.140, .160 (2007).

[ | 8(il rd. S s34.017.

[18]j NEV. ADMIN. CODE 5 534.320(1), (3) (West, Westlaw through luly 31, 2009, supp. 2oo9-1); see a/so Nev. op. Att'y Gen., supra note 183, at 85 (citing Nevada
admjnistratiVecodesection534.32o(1)andstating,..Awe|l-dri||ermUstfi|eanoticeofintentiontodril|withtheDiVisionofWaterResoUrcesbeforedri||in9
including domestic wells").

i ll'Sl NEV. REV. srAT. g s34.170(1)-(2) (2007).

iliiql NEV. ADMTN. coDE q s34.360 (2009).

i | 9()l see rd. 5 s34.370(1)(b).

I I 9 | I Nev. op. Att'y cen., supra note 193, at 85.

l-|9:jRatherthanan'.eXemption,,,NeWMexico!domesticwe||sfa||underan'.exception,,becaUsetheyaresubjecttore9U|ationandpermittin9'
sense that New Mexico law des not provide the state engineer with discretion to deny an application for a domestic well. See E-mail frcm D.L. Sande6, Chief Counsel,
N.M. Office of the state Eng r, to Nathan Bracken, Legal Counsel, w. States water council (Mar. 31, 2009, 06:15:00 MST) (on fite with author).

I l93l N.M. SrAr. S 72-12-1.1 (supp. z0o9).

II94|fd lemphasisadded).Theonlyinstancewhenthestateengineercanrejectanapplicationforadomesticwell permitiswhenthewell tslocatedinanareawherethe
use of water has been restricted by a court. or when the well would be located in an area of water quality oncern where a government entity has recommended against
the drilling of new wells. N.M. CODE R. 5 L9.27.5.73A (West, Wesdaw through Sept. 1, 2OO9).

I l9-il N.M. CoDE R. g 19.27.5.9(D) (west, westtaw through sept. 1, 2oO9).

I I:)tJi E-mail from Arianne Singer, Litig. & Adjudication Program, N.M. Office of the State Eng'r, to Nathan Bracken, Legal Counsel, W. States Water Council (Mar. 30, 2009,
15:41:00 MSI) (on file with author) (referencing attached correcttons to previous version ofthis Report).

I l97l csvglpg;nt, John D?ntonio Jr./ N.M. State Enq'r/ Presentation to the western States Water Council: Domestic wells in New Mexico 10 (Mar. 6, 2O0B) [hereinafter
D'Antonio Presentatronl.

I I !)fil :ocelyn Drennan, Commentt Lassoing the Loophote: The Need to Rope in the tJse of the Domestic Weil Loophole by Subdivideg tn New Mexico,37 NAT. RESOURCES
J.923' 937-38 (1997). see general// N.l"l. coDE R. 5 19.27.5.9(c) (West, Westlaw through sept. 1, 2009) ("[D]omestic welt permitlsl may be condiuoned to ailow the

http://www.elawreview.orglelawl40l/report_exempt_well issues in_t.html?print:yes 7t26t20rl



EnvironmentalLaw Page 36 of55

dive6ion of water from an existing well previously pemitted for livestock, irrigatlon, or any other beneficial purpose of use other than domestic use. The diversion of water
from a multiple use well made pursuant to a . . , domestic well permit shall be separately metered.").

f199j N.M. CODE R. 5 19.27.4 (west, Wstlaw through Sept. t, 2OO9).

P0()1cf. id. g 19.27.s.1s.

[?01 ] rd g Le.27.s.7(E).

[]0ll rd.

[203] n.; N.M. STAI. S 72-12-1.2 (supp. 2oo9).

[]()41 N.M. SrAr. 5 72-12-1.3.

[205] rd

[206] rd

12()11 rd.

l2i)8] See t-egal Comm., W. States Water Council, Minutes of the Leqal Committee of the Westem States Water Council 4 (Oct. 16, 2008) (on file with author).

[]()91 N.M. coDE R. 5 79.27-5.7(F) (west, wes{aw through sept. 1, 2oo9).

[2 l0] rd. g re.27.5.r4.

i2 | I I see D?ntonlo Presentation, supra note 197, at 12.

l212l rd.

[2 | --1] E-mall frcm Arianne Singer to Nathan Backen, supn note 196.

[:.|4] N.M. coDE. R. 5 19.27.5.13(cXt) (west, westtaw thrcuqh sepr. 1, 2009).

[2 I 5] rd S 1e.27.s.r3 (cX2).

[]l6J N.M. srAr. 5 3-s3-1.1(A) (2009 supp.).

121 ,1Ird. S 3-53-1.1(B).

[2 i E] rd. g 3-s3-1.1(D).

Ill9] e-mail from Arianne Singer to Nathan Bracken, supn note 196.

l22r)] smith v. city of santa Fe, 2oo7-NMsc-oss, 171 p.3d 3oo.

[2]llId 1{ 2,7,17rP3d at302-03.

[222] rd. nn 4-s, 171 p.3d at 302.

[??]l Id. tf 29, 777 P.3d at 308. In New Mexlco, a home rule municipality may generally exerclse any power or p€rfom any function not expressly denied by statut€ or its
own cfiarter. See N.M. CONST. art. X, 5 6(D).

[22{l Stennis v. city of Santa Fe, 2OO8-NMSC-008, 176 p.3d 309.

fll5l rd. n 16, 176 P.3d at 314.

[:261 Id at tltl 23-26, l7L P.3d. at 316. The cas€ was remanded to the dlstrict court to det€mine whether the city filed the ordinance with the state engineer. td. at fl 26,
t77 P.3d. at 316. On remand, the district court found that the clty had filed the ordinance. tnterulew with D,L. Sanders. Gen. Chief Counsel, N.M. Office ;f the State Eng,r,
in Park Clty, Utah (July 16, 2009).

[22,119ee tnfra Paft IV.F.1.

lz2talSeLitigation/WaterNghB: ExemptWeils/NewMexico,W. STATESWATE& Aug.8,2OO8, at 1, 1.

[]l9l N.M. SrAr. Arn. s 47-6-9(A) (LqisNexis Supp. 2OO9).

[2-rol rd

[]3 ll rd. S 47-6-1l(B)-(c).

123,21 rd. S 47-6-11(FX1).
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!illItd S47-6-11(F)(2) opinionsarealsorequiredfromtheNewMexlcoDepartmentof Transportation,therelevantsoil andconseruationdistrict,"eachIndiannation,
!t1b9 ol?y.e-qb with a historical, cultuEl or resource tie with the county" that requests notifiction, and "such other public agencies as the county deems necessar.,,rd. g
47-6- 1 1 (FX2)-(6).

lliJi orennan, supra note 198, ar 934.

Q35i rd.

[].161 N.M. STAT. ANN. S 47-6-11(H) (LexisNexis Supp.2009),

l23i I rd.

ll:i$l rd.

[-]:l sl td. 5 3-21- 1 ( 1999 & supp. 2009), id. 5 4-37 -r ( 1992); see a/so Drennan, supm note 198, at 934 n,53 (',The abitity of counties to condition ptat approvat is an
implied power that stems from a county,s general police powers.,,).

ll.l{)j ru.1a. srAT. ANN. S 47-6-17(B) (LexisNexis 1995).

[::tl] N.M. coDE R. S 19.27.5.9(F) (west, westtaw through Oct. 1, 2009).

L2'1li N M. STAT' ANN. E72-!2-L2 (LexisNexis 1gg7); see also N.l'1. coDE R. 5 19.27.4.8(4) (west, wesilaw thrcugh oct. 1, 2009) (requirang any person who engags in
the business of drilling a well in New Mexico to acquire a license isued by a state engineer).

l:lil N.M. CoDE R. g r9.27.4.29(K) (west, wesfawthrouqh Oct. 1, 2oO9).

1244i rd.

[]4_i I N.D. CENT. cooE S 61-04-02 (2003).

lzltti rd.

124 .1] rd.

1.2-1x I see /d.

l?4tl id. g 64-04-01.1(3).

{:5()l rd. S 61-20-02.

l2-S Il See N.D. ADMIN. CODE 90-01-01-01 to -02-04-04 (West, Wesuaw through Supptement 333, July 1, 2009).

I li: I rd. S 33-18-01-06(12).

12,5:il oKLA. SrAT. ANN. tit. 82, S 1020.3 (west 1990).

ll54l Id. 5 1020.1(2) (west supp. 2o1o).

[)5-il ;6. g 10s.2(A) (west 1990).

l?561 rd. g 1020.21.

lliTl Jd. 5 1020.16 (west 1990 & supp. 2olo).

l?58j See OKLA. ADMIN. CODE q 785;35-7-1 (West, Westtaw thrcugh Nov

[]5!)i Id. 5 78s:3s-s-1.

12601oR REV.STAT.5537.545(1)(2007).Theexemptionalsoappliestodown-holeheatexchangepurposes,landapplicationsthatmeetcertaincriteria,'and"twlatering
the lawns, grounds and fields not exceeding 10 acrs in area of sch@ls locted within a critical ground water area." fd. 5 537.545(1).

[2(rl I rd. g s37.s4s(2)-(3).

12521 S.B.788,75th Leg. Assem., Reg. Sess. S 1 (Or.2OO9).

fl6.l I rd.

l:6jll rd.

l'lt,i] Id.

[:651 oR. REV. srAr. E s37.73o (2oo7).

l26ilrd. gs37.77s.
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[268j oR. ADMTN. R. 333-061-0325(1) (2009).

[269j rd gS 333-061-032s(1)-(2), 333-061-0310.

[: ?()l oR. REV. srAr. EE s37.7 47 (r), .7 62 (2oo7 ).

l2i ll rd. E s37.76s(1).

11 .111 r) a <2r ?E</2\
t-liJ.v':

[2?3] e-mail from Doug w@dcock. Manager, Groundwater Section, Or. water Res. Dep't, to Nathan Bracken, Legal counsel, w. Stats water council (Mar. 25, 2009,
15:36:00 MST) (on file wlth author); Or. Water Res. Dep't, Well Log Query, http://app62.wrd.state.or.us/apps/9tv/well_log/Default.aspx (last visited Nov. 15, 2009).

Jl74l s.D. coDrRED LAWS S 46-s-8 (2004).

12751 Id. g 46-r-6(7); s.D. ADMIN. R. 74:02:01:ol. (west. wesdaw through oct, 18, 2oo9).

[?76] s.D. coDrnED LAWS 6 46-1-6(7) (2004).

[.]?7] S.D. ADMIN. R. 74:02:07:03 (wesr, Wesflaw through oct. 18, 2oo9).

[27R] s.D. coDrFrED LAws 9 46-5-8 (2004).

[]791 s.D. ADMIN. R. 74tO2toL:OS.O2 (west, \ryesttaw through Oct. 18, 2OO9).

f2801 5.D. coolflED LAws gE 46-4-1, -4-3 to -4-6, -5-2 (2004).

[]8ll rd. E 46-4-3.

[2521 rd. g 46-4-t.t.

[28]l rd S 46-s-1.1.

[]S4l rd. g 46-6-e.

[28s] rd.

[]861 rd g 46-6-11.

f.:g7l s.D. ADMIN. R. 74:02:01:08.01 (west, wesuaw thmugh oct. 18. 2oo9).

[28*l e-man frcm Garland Erbele, Chief Eng'r, Water Rights, S.O. Dep't of Env't & Natural Res., to Nathan BEcken, Legal Counsel, W. Stat6 water Councll (Feb. 9, 2009,
12:06:00 MST) (on.Rle with author); see a/so S.D. ADMIN. R. I 74:53:01:19 (West, Westlaw throuqh Oct. 18, 2009).

[289] €-mail from Garland Erbele to Nathan Bracken, supra note 288.

f?eol rd.

[.29 ll TEX. WATER coDE ANN. S 36.117(b) (vemon 2oo8).

12921 rd. E 36.117(c). (k).

[]9-fl rd. g 36.117(dX1). The Hill Country PGMA enompasss atl of Bandera, Blano, Gillespie, Kendall, and Ker counues. as wefi as parB of Comat, Hays, TEvts, and
Eexar Counti6. TEX. GROUNDWATER PROT. COMM.. WHAT IS A PRIORITY GROUNDWATER MANAGEMENT AREA (PGMA)? (2OOg), avaitabte at
http ://www.tgtE.state.tx.uslsubommittees/POE/FAQs/pGMAS_FAQ.pdf .

[:94] TEX. WATER CODE ANN. 5 36.117(d)(1) (vefnon 2OO8).

[295] se rd.

f29(t see rd at 5 11.002.

[29?] 30 TEx. ADMIN. CoDE 5 297.1(18) (west, wesrtaw thrcugh Dec. 31, 2Oo9).

L29xl TEX. WATER CODE ANN. 5 36.117(h) lVernon 2OOe1.

[:99] rd S 36.117(hX2).

[]0()l Id. 5 35.1170).

[301 ] rEx. LoC. GovT CODE ANN. I 232.023(a), (bX7) (vernon 2OO5); see a6o E-mail from Ken Pete6on, Chief Legat Counset, Tex. water Dev. Bd., to Nathan Bracken,
Legal Counsl, W. States Water Councll (Mar. 25, 2009, 16:26:00 MST) (referencing attached corrections to previous veEion of this Report) (on file with author).

[j0?] 30 TEX. ADMIN. CODE ANN. 5 230.1(a) (Wst, Wsflaw through Dec. 31, 2OO9).
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[-]i].] I rEX. WATER coDE ANN. S 35.117(i) (vernon 200s).

I,j0.ll see ra
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l.jO.j I TEX occ. CODE ANN. g 1901 (vernon 2OO4 & Supp. 2009).

i-.i0bl As exptained in Part tl, california does not have exempt wells because it does not have a comprehensive groundwater management progftrm. see supra part ILc.
Utah i5 the only state with a comprehensive groundwater management program that does not contain an exemption for certain grcund water us€s.

{.101 i UTAH coDE ANN. g 73-1-1 (1e89).

llii)kj 16_ 5 73-3-2(1Xa) (Supp. 2OO9).

i'l(l9l See rd' 59 73-3-3, -8 (1989 & Supp. 2oO9) (setting out methods for obtaining a change application, and the state englneer's duties upon fiting of a change
application); id. g 73-\-10 (Supp. 2009) (covering conveyances of water rights)

l-1 l{)i Piute Reseruoir & Irrigation Co. v. w. Panguitch Irrigation & Reservoir Co., 367 P,2d 855,858 (Utah 1962) (refusing an application to change the use of appropriated
surface water because't[i]f a 'de minimus' reduction of the waters available to the lower water users were allowed . . . over and over again, the damage to the lower use6
woufd be unbearable"); see also wayment v. Howard, 2006 uT 55, tl 13 n.L7, !44 P.3d t!47, 1 151 n.11 (utah 2oo5) ("we have not aaopted the de ;inimus standard, but
rather have stated that no impairment is acceptable.,,).

l-l 1 I I See UTAH CODE ANN. 5 73-3-5.6 (Supp. 2009); see a/so E-mail from Norman Johnson, Dir., Natural Res. Div., Utah Att'y Gen.'s Office, to Nathan Bracken, Legal
Counsel, W. States Water Council (Feb. 3, 2009, 09:46:00 MST) (on file with author) ("Utah does not treat small groundwater wetls differently than other subdivision
uses.").

l3 llj LrAH coDE ANN. g 73-3-2(1Xb) (supp. 2009).

Iiljl td' 5 73-3-5.6(2)-(3). "'Small amount of water'means the amount of water necessry to meet the requirements ofr (i) one residence; (ii) 1/4 acre of irrigable land;
and (iii) a livestock waterinq right for: (A) ten cattle; or (B) the equivalent amount of water of lten cattle] for livestock other than cattle." Jd. 5 73-3-5.6(1Xd).

ll l.]j rd. S 73-3-s.6(2)-(3).

[.] | il id. S 73-3-6(1XaXi).

ll I bl Jd' 5 73'3-7i see UTAH ADMIN. coDE r. 555-6-7(c) (2009), http://www.rules,utah.gov/publicavcode/r655/r655-0o6.htm#T7 (last visited Nov. 30, 2009) (granting
the Division of Water Rights discretion to hold a hearing if requested in a timely-fited protest).

[:i 1 i I See Bonham v. Morgan, 788 P.2d 497 | 500-01 (Utah 1989).

l:i I iil UTAH CODE ANN. 5 73-3-8(1Xa) (Supp. 2OO9). It is atso important to note that the Utah Code states that "in times of scrcity . . . the use for domestic purposes,
without unnecessary waste, shall have preference over use for all other purposes, and use for agricultural purposes shall have preference over use for any other purpose
except domestic use." Id. E 73-3-21 (repealed 2009). However, there is sme uncertainty in Utah as to what this provision means, due to the fact that most of Utah is a
desert and one can arque i5 in a perFEtual state of "scarcity," E-mail from Norman iohnson to Nathan Bracken, supra note 311. Consequently, there are some questions as
to how to implement this provision in the event that a junior domestic water right holder were to claim that his or her right trumps a more senior nondomestic water right
holder. fd.

[-3 t o1 ,to* ADMIN. CODE r. 655-4-2 (2009), http://www.rules.utah.gov/pubticavcode/1655/1655-oo4.htm#T2 (tast visited Nov. 14, 2oO9).

lj?()l See LrAH CODE ANN. 65 73-1-3, -3-1 (1989).

J.ll I I Jd. S 73-3-16(2) (supp. 2oo9).

fi.22l rd. S 73-3-r7(L).

l-\231 see id. g 73-1-4(2Xa).

[-f]"{l td. 5 73-3-5.6(4)-(6). Applicants can submit proof on a lapsed appliction if they can demonstmte that they constructed the works and were using the works on the
date the application lapsed. E-mail from Boyd Clayton, Deputy Eng'r, Utah Div. of Water Rights, to Nathan Bracken, Legal Counsel, W. States water Council (Mar. 21,
2009, 06:18;00 MST) (referencing attached question-and-answer sheet) (on file with author). tn such cases, the prlorlty date on the certificate that the state engineer wlll
issue will be the date the applicant submitted proof. Id.

l-125] e-mait from Boyd Clayton to Nathan Bracken, supra note 324.

l l?61 rd.

[3:?] rd.

[]?Rl rd.

I-ilql rd

l.l,l(ii rd.

L3"l I I rd.

[.],12.l rd.

t-r-\-_r I Jo.
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[_r.]4] rd.

[335J rd

[3.36] See U.S. Geological Survey, Utah water Science Center: What We Do, http://ut.water.usgs.gov/abouvwhatwedo.html (last visited Nov. 11, 2009); U.S. Geological
Suryey, Stream Depletion - Uinta River Near Roosevelt, UT, http://ut.water.usgs.9ov/prcjects,/streamdepletion (last visited Nov. 11, 2009).

l3l7] E-mait fmm Boyd Ctayton to Nathan Bracken, supra note324.

[3.iS] rd.

ljjel rd.

[.]4(jl rd

[i4llrd.

[311] e-mail frcm Norman Johnson to Nathan Bracken, supa note 311.

[-i43'] e-malt from Boyd Clayton to Nathan Bmcken, supra note 324.

[]-14] UrAH COOE ANN. I 73-3-25(2) (Supp. 2OO9); se a/so E-mail from Boyd Clayton to Nathan Brdcken, supra note 324.

[34i] LrAH CODE ANN. S 73-3-25(3) (Supp. 2OO9). The curent bond amount is 

'5OOO. 

UTAH ADMIN. CODE r. 655-a-3.2.5 (2009),
http://www.rules.utah.gov/publicavcode/r655/1655-004.htm#T3 (last vislted Nov. 11, 2009).

[3.16] LJTAH ADMTN. CODE r. 655-4-3.2 (2009), http://www.rules.utah.gov/publicav@delr655/r655-Oo4.htm#T3 (last visfted Nov. 11, 2Oo9); se€ a/so utah Div. of water
Rights, Well Drille6 License & OpeGtion Regist€tion, http://nrurtl,nr.state.ut.us/wellinfo/.egister.asp (last visited Nov. 11, 2009).

[-347] ufAH ADMIN. CODE r. 655-4-1.3.1 (2009), http://www.rules.utah.gov/publicavcod4r655/r655-Oo4.htm#T1 (lastvisited Nov. 11, 2009); seea/so utah Div. of
Water Rights, Water Well Drilling Infomation, http:,7nmrtl.nr.state.ut.uslwellinfo/default.asp (last visited Nov. 11, 2009).

[34S] UrAH ADMIN. CoDE r. 555-4-1.2.5 (2009), http://ww.rules.utah.gov/publicavcode,/1655/1655-004.htm#T1 (tast visited Nov. 11, 2OO9).

[--i-19] Id. r. 655-4-4.5.1, http://www.rules.utah.gov/publicavcodelr65'l1655-004.htm#T4 (last visited Nov. 11, 2OO9).

[]501 see d. r. 655-4-5, http://www.rules.utah.gov/publicavcode/1555/1655-004.htm#T5 (last visited Nov. 11, 2o09).

[-15 t] wAsH. REV. coDE g 90.44.040 (2oos).

[is]l rd. g eo.44.oso.

[-i5-3 ] fd. fne exemption do€s not mention the quantity of water that can be used for stock watering and lawn watering or noncommercial gardening purposes, and it
appeaG that there is no limit for thes uss.

[:]54] rd. (stating that exempt wetls used "regularly and beneficially" are entitled to "a right equal to that estabtished by a permit,,).

[.]5il Robert N. Cafdwell, Slx-Packs for Subdivisions: The Cumulative Effects of Washington' Domstic Wett Exemptior, 28 ENWL. L. 1099, 1103-04 (199g) (describing
the limitations of W6hington's exempt well statute).

l-15(rl See WASH' REV. CODE 5 90.44.130 (2008) (applying the priority system to all appropriators ofgroundwater without distinction).

[.ii7] td. 5 90.44.030 ("[T]he right of an approprlator and owner of surface water shall be superior to any subsequent right . . . to be acquired in or to ground water.").

ll-58] Id. 5 90.44.110 ('No public arcund waters that have been withdrawn shall be wasted without economic beneficiat us€.").

[359] State Dep't of Ecology v. Campbell & Gwtnn, L.L.C., 43 p.3d 4, 10 (Wash. 2OO2).

[i60] Kara Dunn, Comment, Got water? Llmtting washingtonb sto&watering Exemption to Five Thousand Galtons per Day,83 wAsH. L. REV. 249, 263-64 (2008).

f.l(ill Id. at 266.

[362] Id. ar 262.

li6-11 rd.

[.]64] Caldwell, supG note 355, at 1104.

l-1651 wesn. REV. coDE E 90.44.050 (2oos).

[366] caldwell, supn note 355, at 1104.

[-]671 waSn. REV. CODE 5 90.44.050 (2OOB); see a/so Catdwelt, supra note 3S5, at 1104.

[3ti8] negutatory Reform Actof 1995, WASH. REV. CODE 5 34.05.330 (2008).
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l.169l Water Resources Act of 1971, WASH. REV. CODE g 90.54.050(2) (2008).

LiTi)l Id- 5 90 03'360 (emphasis added); see also )EFF MARTI & LYNN coLEMAN, wATER RES. pRoGMM, wASH. srATE DEpr oF EcoLoGy, RESpoNsrvENEss suMMARyAND coNcISE EXPLANAToRY STATEMENT: CHAPTER 173-173 wAc nequtneueilrs FoR MEAsuRTNG AND REpoRTtNG wATER usE 21 lzooL), avaitabre athttp://www ecy wa gov/pubs/o1*916.pdf (stating that Ecology has the authonty to requtre eiempi wert usere to measure their wtthdrawats because exempt welts areregarded as furr water rights and the exempiion a,ittrorizes eiStbgy to quantify withdrawars).

J37lj Catdwett, supra note 355, at 1104.

{'i;-'lIwAsH'ADMIN CODE517^3-532-050(2),(5)(2009)(requiringmetersfornewexemptwellsandtimitingwaterusetoamaximumof 1250gpdperresidenceforalluses, and a cumulative total of 5000 gpd for multiple residences),

l"i7-l I Memorandum of Agreement Between Kittitas county and wash,. Det't of Ecology Regarding Mgmt. of Exempt Ground water wells in Kittitas county 2-3 (Apr. 7,2008), available at http://www.ecv.wa gov/programs/wnrcro/images/pdis/mor-t<itiecoq6zoogipdilnereinafter Kittitas county Memoranduml (requiring meteB for newexempt wells and restricting new residential developments to sooo gpo regarorel. or1iie"ge injtne'number of welts).

I 3741 WASH ADMIN coDE E 173-503-060(5) (2009) (requiring monitoring of all welts except for permit-exempt wells serving a single residence, untess the departmentdetermines that monitoring of such wells is necessary).

l-l?-(l WASH. REV. coDE g s8.17.110(2) (2008).

l-i76j washington Welt Construction Act, WASH. REV. CODE S 18.104.030(1), (2) (2009).

[-]:?1 rd. g 18.104.048.

lj;Ri Jd' 5 18'104 030(6)' In the washington well construction Act, an operator is defined as "a person who (a) is employed by a welt contEctor; (b) is licensed . . . ; or(c) who controls, sup€ruises, or oversees the construction of a well or who operates well construction equipment.,,Id. 5 1g.104.020(15).

f -r ig i rd' 5 1 8 ' 104 180( 1), The exemption also applies to a person "who performs labor or seruices for a welt contractor in connecflon with the construction of a well at thedirection and under the supewision and control of a licensed operator who is present at the construction site.,,Jd. 5 18.104.180(2).

l.l80i rd. g 18.104.1s0(1).

[.]3 I I rd. S 18.1o4.oso.

L'iX] j u--l'llpl sue Lowry, Adm'r', InteGtate Streams Div., wyo. state Eng'rs office, to Nathan Bracken, Legal counset, w, states water councit (Mar. 31 2009,15:04:00 MST) (on file with author) (referencing attached corrections to previous vereion of this Repoft); see a/so wyo. STAT. ANN. g 41-3-930(a) (2009) (requiring apermit of any person who intends to make beneficial use of ground water).

l-i8i I wvo srAT. ANN. 5 41-3-930(a) (2009); oFFIcE oF THE srATE ENG'R, srATE oF wyo., AppucAnoN FoR pERMrr ro AppRopRrArE GRouND wATER (2009),aVai|ableathfp:|/seo'state.wy,Us/PDF/Uw5_o9o9'pdf.App|ication5toappropriategroundWaterwithin15mi|esofYe|lowstoneNationa|
requirements' WYo STAT ANN S,4I-3-930(b) (2009). wyomingG water Code alsdprovides that nothing "shall be construed so as to interfere with the right of any personto use water from any existing well. constructed prior to May 24, 1959 where the *uti. ir 

"*noriaully 
ano beneficially used for stock or domestic use,,, so long as the userregistered the right prior to December 31, tgjL. Id. E +t -:-gSd(c).

f-354j wyo. STAT. ANN. S 41-3-931 (2009).

f'l:is i td' Grantinq the application as a matter of couEe is also dependent upon the well not being located in a critical area and the use of the water being beneficial. rd.

l.lfir)i rd. g 41-3-93s(b).

[.],q71 rd. S 4r-3-so7 .

liSttl OFFICE oF THE STAIE ENG,R. supra note 383.

l.lsql wyo. srAr. ANN. g 3s-11-301(axv) (2009).

llt).Jl rd. S 41-3-s32(a).

89r ird

[]]o2l rd. 5 41-3-932(c).

l.;')_! I rd.

1.39:t i see id. gq 41-3-932. -93s(o).

lj95l id. 5 41-3-s3s(b).

l\161 rd.

llqTl id

l-j9ril rd g 41-3-s07.

[_309] Ia g 41-3-e11(a).
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VQOI rd.

[4t.]l.l e-mait from Lisa Undemann, Adm'r, Ground Water Div., Wyo. State Eng'r's Office, to Nathan BEcken, Legal Counsel, W. States Water Council (Oct
11:02:00 MST) (on file wlth author).

ftQ2l see id.

l10.ll rd

[4i]41 See OFFICE OF THE STATE ENG'R, supn note 383.

[405] rd

[406] wyo. srAr. ANN. qg 18-s-301, -308 (2009).

llq,1 1 rd. E 18-s-306(axvixc).

l.l0sl rd

[40q] rd. I 18-s-306(c).

l-11{).1 rd. g 1s-s-306(cxi).

[4] I ] rd. g 18-5-306(cxiii).

[412] 020-080-023 wyo. coDE R. qO 1-9 (weit, LEXrs through oct. 6,2009).

[4li] rd. 55 8(d), e(b).

Page 42 of 55

22,2008,

[4 I 4l wYO. STAT. ANN. 5 18-5-308(c) (2009). The develop€r des not need to prcvide potential buyers with a copy of an adverse recommendation if the b@rd enteB a
written finding in the approval stating that the developer has corrected the Inadequacy set forth in the recommendation. td.

[4li] rd. I 33-42-103(r).

[4 I 6l rd. 5 33-42-112(fxiii).

[.] | ?] rd. E 41-3-e35.

[4] 8] oFFlcE oF THE 5IATE ENG',& STATE OF wYO., STATEMENT OF COMPLEnON AND DESCRTPTTON OF WELL OR SPRTNG (2007), avaitabte at
http://seo.state.v{y. us/PDF/UW6_0107.pdf .

[419] wyo. srAr. ANN. E 41-3-936 (2009).

[:tl()] see nli'a Part ul.A.

ll2ll See infra Part IlI.B.

142).1 se intra Part ul.c.

[-12]] Robert Gfennon, High anc! Dry in the Wst: The Failure to Integnte Management of Grcund- and Surface-water Resourcs, 5W. HYDROLOGY, Juty-Aug. 2003, at 12,
13; see also Biff Clarke, *empt WeIs-The End of the Contrcverey or Just the &ginning??, AM. WATER RES. ASS'N, WASH. SECnON NEWSL., Jan.-Feb. 2OO2t at2,
a va i I a bl e at nftgl learth. golder,com/WAAWRA/POF/2002-0 1 -waamEnews. pdf .

[42-l I Glennon, supa note 423, at 13; se infn text accompanying notes 426-35.

142-il ARIZ. STATE SENATE, TSSUE BRIEF: ARIZONA',S GROUNDWATER MANAGEMENT CODE: EXEMFT WELLS 2 (2008) (stating that Arizona has dritt reDorts for 100,567
exempt wells and 113,191 notices of intent to drlll).

l.12b]]anickF.Artio|a&K;istineUh|man,Univ.ofAriz.,ArizoIaWe||owner5He|p:IntIoduction,http://www.we||ownerhe|p.or9/intro'html(|astVisit

[42;] Blake Johnston et al., Conference Rerf,rtt, Groundwater in the W6t,8 U. DENV. WATER L. R€V. 328. 341 (2004).

[:123] see PowerPoint: Shelley Keen, Section Manager, tdaho Oep't of water Rights Water Rights Section, Presentation to the Idaho Water Users Ass,n: Idaho.s Domestic
Well Exemption (Nov. 6, 2008) (on file with author) [hereinafter Keen Presentation].

[4]9J cuRT MARTIN, MoNT. DEPT oF NATUML REs. & coNsERVATIoN, MoNTANA srATE wATER pLAN rssuE/DrscussloN pApER: pERMnrrNG EXEMmoN FoR SMALL
GROUNO WATER DEVELOPMENTS 5 (2008) (on fite wtth author).

[-13()] wATER MGMT. BUREAU, MoNT. DEpr oF NATUML RES. & coNsERVATroN, EFFEcrs oF EXEMeT wELLs oN EXrsrrNG wATER RTGHTS 1 (2008); see also watt
Williams, Report: Westerne6 Increasing Tapping Groundwater Supplies, Bozeman Daily Chronicle, Mar. 16, 2007, at plN.

[4-3 ll W. Peter Batleau & Steven E. Silver, Hydrolqy and Administmtion of Domesttc Wells in New Mexico, 45 NAT. RESOURCES J. 807, g21 (2005).

[432.] rrank B. Titus, On Regulating New Mext@b Domestic Wells,45 NAT. RESoURCES J. 853, 854 (2005).

[4.]-rl oR. wArER REs. DEPT, 2oog-09 rssUE BRrEF: ExEMpr-usE wELLs 1 (2000).
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[:li-4:. MARTI & CoLEMAN, supE note 370, at2r.

[-135] eowerPoint: ren Slattery, water Res. Proqram, Wash. Dep't of Ecology, Presentation at citizens workshop on Exempt Wells: concepts for Clarifying Group Domesti€
Use 7 (May 31, 2008), available athtlpil/www.columbia-institute.org/pdflproceedingsKenslattery.pdf Ihereinafter Slattery presentation].

i'tl.]6l f-mait from Lisa Lindemann to Nathan Bracken, supra note 401 (referencing attached answers to autho/s questions).

f'l-i7l w. wATER PRoJEcr, TRour UNuMITED, coNE To rHE wELL oNcE Too oFrEN: THE IMpoRTANcE oF GRouND wATER To RrvERs IN THE wEST 15 (2007),
available at htlpi// www.tu.org/atflcflo/oTBODIAECST-7347-4458-A38E-65B282BSPD8Ao/oTDleroundo/o20watero/o2O2ed_tores.pdf.

[4-i8j :onn shomaker, John shomaker & AssG., Domgtic weil Depletions in the Rio Grande Basin, in 44rH ANNUAL NEW MEXIco WATER CoNFERENCE PROCEEDINGS:
THE RIO GRANDE COMPACT: IT'S THE tAWI 2 (7999), available at http://wrri.nmsu.edu/publish/watcon/proc44lshomaker.pdf.

f.l3iil See, e.s., id. at2-3.

I+4i)i rd at 3.

l.ll I i WATER MGMT. BUREAU, supre note 43O, at 2.

l,+42i Id. at7 .

14.+-11 rd. at 2.

[444] snomat<er, supra note 438, at 3.

l-11-{l trlaguire, supra note 25, at 365.

i4461 WATER MGMT. BUREAU, supra note 430. at 1-2 (stating that some of the increase in water consumption caused by exempt wells in Montana "will be offset by
reduced historic consumption for agriculture where residential development is occurring on irigated lands"); MONT, ASS'N OF REALTORS, ISSUE BRIEF; HOUSE BILL 104-
REVISE EXEMPT WATER RIGHTS LAWS 3 (2007).

f'117i MONT. ASS'N OF REALTORS, supra note446, at 3; see a/so WATER MGMT. BUREAU, supra note 430, at 7 ("A new subdivision on land that was previously an
irrigated alfalfa field may actually reduce the net depletion to the overall water balance of a basin if the irrigation water rights are forfeited and the new subdivlsion does
not include irrigated lawns, gardens, and ponds.").

f'1"111 See, e.9., WATER MGMT. BUREAU, supra note 430, at2,6-7; see also MONT. ASS'N OF REALTORS, supra note 446, at 3.

[44!r] See, e.9., WATER MGMT. BUREAU, supra note 430, at 2.

l-1-i0l see rd. at 3.

{45 1 i t-aura 5. ziemer et al., Gmund water Management in Montana: On the Road from Eeleaquered Law to Sciene-Based Policy, 27 PUB. LAND & RESOURCES LAW REV.
75,77 (2006).

[.]-r1.] w. WATER PROJECT, supra note 437, at 6.

145.] I WATER MGMT. BUREAU, supra note 430, at 2.

145-ll w. WATER pRoJEcT, supra note437,at3,6.

f'155j See generally supa Pattll.

f:+561 Janine Shinkoskey-Brodlne, Aqua Permanente: Citizens Standing Up, RIDGE LINE, Sprinq 2008, at 5.

[:+-5 ? ] Mike Johnston, Differing Opinions on Exempt Welt Pact, DATLY RECORD (Ellensburg, Wash.), March 2!, 2OO8,
http://www.kvnews.com/articles/2008103/22/newsldoc47e4019683ad1119520764.txt (last visited Nov. 18, 2009) (reporting the opinion of a well driller in washington's
Kittitas County that "the amount of groundwater used by exempt well useE is extremely small, and 80 percent of the water drawn from thse wells goes back into the
aquifer to recharge it").

i.l5El MICHAEL E. NrcKLrN, ovERVTEW oF HB 831 IN rTs CURRENT FoRtvt 1 (2007).

{:1591 Maguire, supra note 25, at 379.

[.4tt)J rd.; se also supra Paft L

f46l I see Maguire, supra note 25, at 379.

f46:] w. WATER PROJECT, supra note 437, at 3.

[.lti-il See W. WATER PROEJCT, supra note 433, at 3.

[46-1l WATER MGMT. BUREAU, supra note 430, at t; see also BELL & TAYLOR, supra note 4, at 62.

[-1b5] WATER MGMT. BUREAU, subra note 430, at 1; see a/so BELL & TAYLOR, su pra note 4, at 62.

I i6(rl see, e.9., WAIER MGMT. BUREAU, supra note 430, at 1,
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146,1j Id.i see genenlly supre ttt.

[4ti8] o antonio Presentation, supra note Ig7, at S.

[469] Maquire, supra note 25, at37S.

[47(.]l Id. at 380.

[471] rd at 37e-80.

l4i2) see infra part IV.F.

[47-11 EXEMPT wElts suBcoMM., STATEWIDE WATER ADVISoRY GRoup, pRoposAL: WATER TNFoRMATIoN FoR WELL owNERs 1 (2007), avaitabte at
http://ww.adw..state.az.us/AzDWR/StatewidePlanning/SWAG/dtruments/Proposl_Wetl_Information.pdf.

[1i1] rd.

14 ,151 Id. at r-2.

[4?Td SCC, E.9., VICTORIA LEUBA, WASH. STATE DEPT OF ECOLOGY, POUCY OPTIONS FOR THE MANAGEMENT OF "EXEMPT" WELLS IN WASHINGTON STATE 2 (2007),
available at httgtl/www.swwrc.wsu.edu/conference2007/12A-Leuba.pdf; Maguire, supra note 25. at 379 ("No one is exactly sure how extensively exempt wells affect the
aquifeE they tap.").

[4]71 EXEMFT wELtS TOPrC pApER 2 (sheitagh Byter & Keith Higman eds., 2oo4), avaitabte at
http://www.isfandcouoty.nevhealth/WateFhedPlanning/WatershedPlanning/TopicPape6i/Exemptryozowellsgo2o_final.pdf; see a/so Shomaker, supn nole 439, at 5 (,'One
difficulty wlth lexempt wells in New Mexico] is that thelr charactedstics, and F]articularty the amounts of water pumped from them, are only very poorly tnown.,').

l47Sl See caldweil, supra note 3S5, at 1105, 1108.

lli9l See supra Parttl.

[.180] See supra ea* tL

[4$ll See e.9., MART!N, supra note 429, at 3-4.

[.18].1 Id. at 3-4 (stating that approxlmately 6O-7Oqo of domestic well users file notices of comptetion).

[4ll-3] See discussion supra Part ILD.2 (splaining that Colorado did not requir€ pemits for wells dug before 1972); see atso MARTT & COLEMAN, sup? note 37O, at 2!
(discussing the lack of infomation about exempt wells in Washington).

{.lli4l MARI & CoLEMAN, supn note37o, at27.

[4S5] see rd.

14861 see supra rart tl.

[48j] MARI & CoLEMAN, supn note g7O, at 2L.

[438] rd at 22.

[489] Jd. ar 21-22.

149(t1 Id.

[.191] see, e.9., id. atzr.

[49)l Id. at 22.

l49i I rd.

[494] HDR, SNAKE RIVER REGION SALMON RECOVERY AND WALLA WALLA WATERSHED DETATLED IMPLEMENTATIoN PLAN 4.2 n.1 (2006), available at
http://www.wallawallawatershed.org/oldl-acrobavwRlA32watershedPlan/DtP/FINAL-DlP-FULL-JUNE_2OO6.pdf (stating that statutor exempt wett timits in washington,s
walla walla Basin "are not well-heeded due to lack of enforcement, and that water usage can often be--5 ti;es irigheritran the limit ihroughout the i'igation season,').

l.l95l Se MARTTN, supra note 429, at B.

1496l rd.

[497] rd. at e-e.

[49S] td at 8.

[499.i see rd.

l5()()l Michael E. Nicklii, Nicklin Earth & water, Inc., Presentation to Water Pollcy Interim committ€: Update on Evaluations significance of Exempt Wells: Montana,s
Closed gaslns 2 (Jan. 15, 2OOg), available at http;//leg.mt.gov/contenVCommittees/tnterim/2007_2OOg/water_polto//staffmemos/evatuationssignificance.pdf.
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[50IIrd

l-si): i rd.

l5()"1I WATER tvtct4T. BUREAU, supra note 430, at 3.

l-s()^11 ra. at r.

[i(]j 
' 

rd. at 1, 3.

[i06] See,d. at 1.
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li0;]seeJime||io|t,MorePeople/LessWate.MoNT.VIEWPoINT,Mar'17,2oo8,http://Www.jimel|iott.org/HTMVlAicleo/o2oArch|Ve
visited Nov. 11, 2009).

f 50'3j see, e.9., id.

1,5()9i Shomaker, supra note 438, at 6.

l.i I il1 see rd.

L-i I li see z

lii:l rd

l5 131 nanak & Brcwne, supra note55, at 155.

l5l4lrd

l5l.5l See inrra Part VLB.

[5 I lr.] See nfra Part VI.B,

[51 ? | See MARTIN, supra note 429, at 22.

l,;l8l lrsue A. DESIMoNE ETAL., u.s. DEpToFTHE TNTERIoR, euALrwoFWATERFRor4 DoMEficwELLs rN pRrNcrpALAeuIFERs oFTHEUNITED srATEs, 1991-
2004: OVERVIEW OF MAJOR FINDINGS 17 (2009), available athttpt//pubs.usgs.gov/sir/2}O815227/includes/sir2jo8-5227.pdf. The benchmarks to which the report refers
are the U.S. Environmental Protection Agency's (EPA) Maxlmum Containment Levels (MCLS) and the USGS's Health-Based Screening Levels. fd. at 2.

l-i l9ira. at:2.

l:201 Jd. ar 2.

l5.] ll See mfra Part IIl.C,1.

1321\ See infra Part lu.c.2.

{51:i] See nfra Part III.C.3.

[5)-11 See infra Part ULC.4.

l5)51 see intra Part ttl.c.5.

15)b) See intra Part Ill.C.5.

1.5:i] DESIMoNE Er AL., supra note 518, at 18.

Ii:lil rd

| -(29j rd. at 18-19.

J5301 rd

f5.l I I rd. at 1s.

f5-]ll td. at 22.

fi.l.ll rd

l-sj.ll td. at 23.

i5.j5j rd.

l5-i6l rd. at 24.
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[-i.j7l id

[5jti] rd

Js.lql rd at 3.

[-s4t.)] ra.

[54 r ] rd.

[5:l2l catoweil, supra note 355, at 1113.

[54.]l rd

[544] oESIMoNE Ef AL., supra note 518, at 25.

[5.15] rd. at 25-26,

1546j td at 26.

[547] NAT'L crR. FoR ENWL. HEALTH, crRs. FoR DlsEAsE coNTRoL & pREVENTToN, A suRVEy oF THE euAury oF wATER DRAwN FRoM DoMEsnc wELLs rN NINE
MIDWEST STATES 4 (L998), available af http://M.cdc.9ov/nceh/hsb/disaster/pdfs/Aqo2OSurueyo/o2ooF/o2othego2OQuality%2oofwate flozcDrawnoto2}fromo/o
20Domesticryo20wells9o20ing/o20Nine9o20Midwest9o2ostates.pdf (displaying page 1 of the Executive Summary section).

fi48l td. at 5 (displaying page 2 ofthe Executive Summary section).

[-i.19]rd

[55(t] See Caldwell, supn note 355, at 1115.

[-i-i l.l orslmolte ET AL., supra note 518, at 26.

[551] unnnru, supra note 429. at 13.

[55-i] caldwell, supra note 355, at 1114.

1554i rd

[555] Id. at 111s.

[.5.56] Td, (CitiNg SAMH J. RYKER & ALEX K. WILUAMSON, PEST1CIDES IN PUBUC SUPPLY WELLS OF THE CENTML COLUMBIA PLATEAU: U.s. GEoLoGTcAL SURVEY FACT
SHEEr NO. 205-96 (1996), http://wa.water.usgs.qov/pubs/fyfs2o5-95 (last vlsited Nov. 23, 2OO9)).

[557] NAT'L CfR. FOR ENWL. HEALTH, supa note 547, at 5 (disptaytng page 2 of Executive Summary sect.on).

[-558] See Catawetl, supra note 355, at 1118.

[559] DESIMONE ET AL., supn note 518, at 2 (emphasis omitted).

['560] NAT'L crR. FOR ENWL. HEALTH, supra nc'.e547, at 22 (displayhg page 2 of Well water Discussion, Limitations, conctusions, and Recommendations section).

f56 t] See rd. at 5 (displaying page 2 of Executive Summary section),

[562] see rd.

[,56.] jrd

Ii64l Id. at 5 (displayinq page 3 of Executive Summary section).

[-s65.1 uennn, supa note 429, at 4.

f5661 ltAT't crn. FOR ENWL. HEALTH, supra note 547, at 5 (displaying page 2 of Executive summary section); see a/so MARnN, supa note 429, at 13 C.[T]o the extent
that septic systems are not adequately treating for nitrates and other contaminants, the current problem involves inadequate or failing existing systems and not just the
addltion of new ons.").

[567] NAT',t CrR. FOR ENWL. HEALTH, supra note 547, at 5 (disptaying page 2 0f Executive summary section).

[568] See Caldwell, supra note 355, at 1113.

l-sti9.l ra. at rrrs.

I5701 rd. at 1120.

[-i? I ] Slomater, supra note 438, at 5.

http://www.elawreview.orflelawl40l/report_exempt_well issues in_t.html?prinFyes 7/26/2011
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{5 i'}1 Id.

157-i I Catdwett, supra note 355, at 1116,

lij:{l rd.

1.575 rd.

15 ,16 j Id. at rtL7.

l5"ji) rd.

| 57f I EXEMpT WELLS Toplc pApER, supm note 4?7, ar 7-2.

lj;-!tl Id. at 2.

[5'!{)] INTERSTATE STREAM coMM'N, N. M. oFFrcE oF THE srATE ENG'R, FAcr sHEET: cAN you rELL ME ABour DoMEsrrc wELLs IN NEW MExtco?, avaitabte at
http://www.ose. state.n m. us/water-info/NMWaterPlanning/fact-sheets/domesticwel ls. pdf.

f5t l'l Snomaker, supra note 438, at 3.

I,siill vnnuru, supra note 429, at 73 (noting that some of Montana's hlgh-growth rural subdivisions have shown gradually rising levels of nitrates and traces of
pharmaceutiGl chemicals).

lj-\jlrd.

[5,3.1] see general/y caldwell, supra note 355, at 1118-20.

lj$il Artiola & Uhlman, supn note 426.

l-5t{rl catowett, supra note 355, at 1119.

lSEil See generally rd. at 1118-19.

{islJl rd. at 1120.

I,i89l See mrra Part IV.A.

159(ri see infra Part IV.B.

ii9 | | See nfra Part IV.C.

l5L)21 See infra Part IV.D.

li() 1 i <aa infry o^* t\t E

[59-1] See nfra Part lV.F.

159-i I See infra Part IV.G.

[50(ri See nfra Part IV.H.

[ 597.j magulre, supra note 25, at 379-80.

{ ies i rd.

l-s991 rd. at 379.

[6rXri rd

[60] i Id. at 380.

l(iOll Id. at 379-80.

I 
(n r.l i w. WATER PRoJECT, supE note 437 , at LS.

ItiO.ll Artiola & Uhlman, supE note 426.

[6t)5 I rd.

[6ix]l DIV. OF WATER ReS., supra note 65, at 2.

l{i071 rd.
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[608] coLo. coNsr. art. xvr, S 6.

1609] SEC 7CNENIIY COLO, DIV. OF REAL ESTATE, DEPT OF REGULATORY AGENCIES, REAL ESTATE MANUAL (2006).

[6] 0] feen Presentation, supra note 428.

[6]l]rd

l6llJ rd

[6]-i] rd

[(il4] rd

[6]-i]rd

16 | i)l td.

16l t'l Id.

[6I8] d.

[6 | 9.] E-mail frcm Jeff Peppersack, Chief, water Allcation Bureau, Idaho Dep't of Water Res., to Nathao Bracken, Legat Counsel, W. States Water Council (Feb. 3, 2009,
11:13:00 MST) (on file wlth author).

[6:i11 to.

[61 I ] IDAHO coDE ANN. g 42-2oL(?) (Supp. 2OO9); se a/so E-mail from Jeff Peppersck to Nathan Bracken, supn note 619.

[6:21 rDAHo coDE ANN. S4z-2oL(7) (Supp.2oo9).

[b?3] E-mait from Jeff Peppersack to Nathan Bracken, supn note 619.

f6l4l rd

[625.i reen Presentation, supn note 428.

f(r?6J elliott. supra note 507.

[6)71 rcnnifer ucf e, Leglslature Fou# on zming 
'itts, 

MTSSOULIAN, Mar. 6, 2OO7, http://www.mi$oulian.com/news/local/article_g6129340 -84a2-5732-bdd3-
8ff6a51bd100.html (last visited Nov. 23, 2009).

[62S] rd

[629'| WATER MGMT. BUREAU, supra note 430, at 7.

[6]01 rd

[6,3 l] Id. at 6.

l6i2l td. at 7.

[6.].il rd. at 1.

l6-i-ll Nicktin, supra nore 5OO, at 5.

[('-j5l Undsy Drilling, Gallatin Valley Resources Evatuatlon, http://www.llndsaydrilling.com/groundwater/articte.asp?article=391S (last visited Nov. 10, 2009).

[6-]61 td. c'motal domestic (household) consumptim of groundwater from exempt wells is negligible and equates to about o.o19o of Gallatin Rjver ftow entering the valley
annually.").

l(1.r?lrd.

[6i8] NTCKUN, supra note 4Sg. at t.

Id39] Nicktin, srpn note soo, at 2-5.

[640] rd. at 2.

164 I I MoNT. ASS'N oF REALToRS/ supn note 446, at 2 C'[A]n independent analysis of snowpack, pHipitation, weil, stream flow, and groundwater levet data from the
Gallatin Valley found extremely negligible impact from exempt wells on grcundwater tevels.").

[6:12l UnnrIn, supa note 429, at 1; MONT. ASS,N OF REALTORS, supra note 446, at 1.
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[#{.il memorandum from Mont. Ass'n of RealtoB to Water policy Int€rim Comm. I (May 27, ZOOB), avaitable at
http:,ryleg.mt.9ovlcontenVcommittees/inte-iml2OOT _21}g/water-polacy/meetings/minutes/wpic061O2O08_ex02.pdf.

[(.14j H.B. 104,60th Leg,, Reg. sess.5 2 (Mont. 2oo7).

l6jl_\ i rd.

fti'l6J See Mont. Legislature, Detailed Bill Information, http://laws.leg.mt.govllawsozLAwO203WgBSRV.ActionQuery?
P-BLTP-BILL-ryP_CD=HB&P_BILL-NO=0104.01&P-BILL_DFT_NO=&P-CHPT_NO=&Z_ACTION=FiNd&P-SBJ_DESCR=&P_SBJT-SBJ-CD=&P-LST-NM 1 =&P-ENTY-ID_SEQ=
(last visited Nov. 23, 2009) (indicating that the bill di€d in standing committee on Apfit 27, 2Og7).

[6.17j MARTIN, supra note 429, at 13.

I 64S i rd.

l;,649i Id.

| 050 I rd.

165 I I NEV. DIV. OF WATER RES., NEVADA STATE WATER PLAN, at 1E-2 (7ggg), available at http://water.nv.gov/WaterPlanning/wat-plan/PDFs/pt3-le.pdf.

i(t5:j rd.

i{r5-il rd. at 1E-2 to -3.

[6-5-+! rd. at 1E-3.

[ 
(r5ri j E-mail from Richard A. Felling, Chief, Hydrology Section, Nev. Div. of Water Res., to Nathan Bracken, Legal Counsel, W. States water Council (Feb. 10, 2009,

09:55:00 MST) (on file with author).

10.5{ij See E-mail from lason King to Nathan Bracken, supra note 171

[(.j]l NEV. DIV. oF WATER RES., supn note 651, at 1€-3.

L6i8l rd.

I 
(;-i9 | rd.

[66(ll rd. at 7E-!i se ate NEV. REV, STAT. g 533.360(3) (2007).

l60ll NEV, DlV. OF WATER RES., supra note 651, ar 1E-1.

[66) | f-mail from Jason King to Nathan Bncken, supra note 171.

f6631 Orennan, supra nole 198, at 937.

f6(r4l Bounds v. New Mexico ex re/. D?ntonio, No. CV-2006-165, slip op. at 4 (N.M. 6th lud. Dist. July 10, 2008).

f66,i i td. at 4-s.

I 
('{)(\l rd. at s.

[66 ,1 | Litigation/Water Rights: Exempt Wells/New Mexico, supra note 228, at t.

l{;bril rd.

[669] Bounds, No. cv-2006-166, stip op. at 1.

f67i)l see Joel Gayt Water Wotries: Recnt Couft Decision Regardtng Domestic Water Wetls Could Have Enormous Implications Statewlde, N.M. INDEPENDENT, July 18,
2008. http://newmexicoindependent.com/686/water-worries (last visited Nov. 10, 2009).

1671 | rd.

l6i)1 rd.

| 
()71 I rd.

l6i4l rd.

Ib?5Ird

l(:,16]l Id.

1617 | rd.
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16,131see ia.

1679) U.; see a/so S.B. 89, 46th Leg., 2d Sess. q 2 (N.M. 2OO4) (as introduced), available at hftp:lllegis.state.nm.us/Sessions/04olo20Regutar/biis/senate/SBoogg.pdf

[6li(i] Gay, supa note o7o.

[68IIrd

[6r]]l rd

[633] ritus, supm note 432, at 859; Gay, supra note 670.

[084] Cay, supn note 570; see a/so S.B. S9, q 1(AX4)-(5).

[65-i] D"ntonio Presentation, supra note 197, at 5.

[68(r] Aatteau & Sitver, sup€ note 431, at 833.

[6$7] see Orennan, supre note 198, at 940.

[688.1 td at 94s.

Idli9.] Batleau & Sitver, supE note 431, at 833.

[690] rd.

|69 I I rd. at 834.

[6!)]l rd. at 833.

[693 I Id. at 833-34.

[694] rd. at 833.

f69,51 Peter Wonq, Measure 49 E New Chapter in Land use, May Not 8e Last, STATESMAN J. (Salem, Or.), Oct. 21, 2007, available at
http://community.statesmanjoumal.comlt@ls/pdilpdJafticle.php?artid=710210312.

[('96] rd.

[697] oR. DEPT oF ADMIN. sERVs. & oR. DEpr oF LAND coNsERVATroN & DEV., BALLoT MEASuRE 37 (2004) & pRoposED BALLoT MEASuRE 49: euESTroNs &
ANSwERS L (2007), available at hltgtllllbcry.state.or.us/repository/2007/200710181209574/index.pdf Ihereinafter ODAS].

[69S] rd.

[699] eowercoint: Todd Jaryis, Assoc. Dir., Or. state Univ. lnst. for water & watersheds, oregon's Measure 37 & communities of Dueling Expens (June zooT), available at
http://water.oregonstate.edu/pmjects/2007/M37-June2007.pdf [hereinafter Jarvis Presentation]; see a/so Erik Mortenson, Meailre 49 will sale Back nurel Housing
Development, ORE@NtAN, June 19, 2008, http://ww.oregonlive.com/envlronmenvindex.ssf/2008/06/measure_4g_will_dEstically_cu.html (last visited Nov. 6, 2609);*e also Drcpping Runl OregM Groundwater Levels. BEND BULLflN, $ar. L4t 2OO7, http://www.wateruatch.orglpressroom/press-clipsTdropping-rural-oregon-
groundwater-levels-causing-@ncems (last visited Nov. 6, 2009).

17001 Dropping Runl Oregon Grcundwater Levels, supra note 699.

[7OI I OR, STATE UNIV., WELLS AND THE WELL.BEING OF oREGoN: A oNE-oAY sYMPosIUM (2oo8), available at
http ://oregonstate.edu/conferences/wells2008/overuiew. rdf .

[70]l Jarvis Presentation, supra note 699, at 10.

{-;-{l3lSegeneallyDrcppingRuret OregonGrcundwaterLevels,supranote6ggiJoMclotyre, ForumRais6watererestions,CAp.PRESS,MaylB,2OOT. avaitabteat
http ://archives.capitalpres.com/archive_detait. php?
archiveFile=pubfiles/cps/archive/2007/May/18/News/cpa32352.xml&start=0&numPer=20&keyword=Forum+Ratses+Water+euestions&sectionsearch=&begindate=1olo
2F7E'2F 2002&enddate= 1 1902F69o
2F2009&authorsearch=&IncludeStories=1&pubsection=&page=&lncludePages=1&lncludetmages=1&mode=allwords&archive_pubname=o/oOA++++++ (lastvisited Nov.

[7()41 oDAs, supn note697, at !.

[70-S] td. at 2; MorEnsn, supn note 699.

[7(Xi] mortenson, supra note 699.

[]071 td. ("hst€d of having potentiatly more than loo,Ooo new houses built in the countrystde, Oregonians will see about 13,000, accordinq to state projections.,,).

[?081 oR. sTATE uNrv., supa nore 701., at 1.

|7091 rd.
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f?10l. H.R. 2859,75th Leg. Assem., Reg. Assem. (Or. 2OO9) (as introduced),

17 | ti rd.

[7]:l 1997 Wash. Op, Att'y Gen. No. 6 (1997), http://www.atg.wa.gov/opinion.aspx?section=archive&id=9200 (tast visited Nov. 14, 2009).

l?lil calowett, supra note 355, at 1106.

ll-tjrd.

f 71_\l rd.

]t7161 B p.3d 4 (wash. 2oo2).

lii?i1d.at10

I 
I I t{j rd. at 6-a.

f7l!)l rd. at 8.

{72i)l rd. at r2-8.

i72t l, rd. ar La.

[7:21 .rd. at 1s.

[72]J Slattery Presentation, supra note 435, at 6, 19.

i7l4l WASH. REV. cooE S 90.44.052 (2008).

1125i rd.

Page 51 of55

f7l6l H.R. REP. 2057-58, at 2 (Wash. 2OO3). At the time of the program's enactment, Whitman County's ordinances required farmland to lie idle for three yea6 before it
could be developed, and Ecology had not issued a water permit in the county for over a decade. Id. at 2.

[?271 Kittitas County telemorandum, supra note 373, at Li see a/so Philip Ferclifo, Agreement on New Kittitas County Welts Lool€ Shaky, YAKIMA HEMLD-REPUBUC, Mar.
4'2oo9lhtt9://www.yakima-hera|d.com/stories/2009/03/o4/agreement.regu|ating.new-we||s-looks-shaky(|astVisitedDec.1,2oo9)(describingKittiscoUnras..an
area planned for much g.o!vth").

[728] fittitas County Memorandum, supra note 373, at 1; see aiso Sareh Mack, New Rstrictions on Exempt Wells and Land Development Imposed in Ktttitas County,
washington State, L2 W. WATER LAW & POLY REP. 204, 204 (2008). According to an Ecology news release, "[s]ince 1998, nearly 3,OOO wells have been drilled in Kittitas
County, prompting concerns that groundwater pumping in the headwateE region of the county threatens senior water useB and streamflows in the Yakima Basin." Press
Releas, Wash. Dep't of Ecology, Emergency Rule Closs New Groundwater Withdrawals in Upper Kittitas County (July 16, 2OO9),
http://www.ecy.wa.govlnews/2009news/2009-165.html (tast visited Dec. 1, 2009) [hereinafter Ecology Emergency Rule].

17291 wAsH. REV. coDE g 34.05.330 (2oos).

{1.1('i rd. g 90.s4.oso(2).

173 I I lqua Permanente, Petition to Department of Ecology to Adopt RCW 90.54.050 Setting Aside or withdrawing Ground Waters of Kittitas County 1. 3 (Sept. 10, 2OO7)
(on file with author).

[ ].12 j Xittitas County Memorandu m, supra nole 373, at l. Under the agre€ment, Ecology will hire a watermaster and the county will add new staff to monitor and collect
groundwater use in the upper portion of the counry. fd. at 5,

I l-]-l I Id at 1-2, 4. The aqreement does not apply to the historical use of existing wells, but will apply to existing wells "that will be utilized to serve additional lots or
further development beyond their hlstorical use." Id. at 8.

l7:l'11 fd. at 1. The agreement expressly allows developments to acquire exasting water rights to supptement the 50OO qpd received from exempt groundwater wells. Id. at

[].l,il rd. at 2-3.

[?3ti] Ecology Emergencl Rule, supra note 728.

I li r- i Ferolito, supra note 727.

l?-i8] eress Release, wash. Oep't of Ecology, Ecology launches Kittitas Water Exchange Website (Aug. 31, 2OO9), http://ww.ecy.wa.gov/news/2oo9news/2009-214.html
(last visited Dec. 1, 2009). The rule will be in place for a maximum of 120 days and those with vested bujlding permit applications and permits lssued as of July 15, 2009
will not be subject to the closure. fd.; Ecology Emergency Rule, supE note 729.

[7.i9] Press Release, wash. Dep't of Ecology, supra note 738; see Wash. Dep't of Ecology, New Ground Water Uses and the Upper Kittitas water Exchange,
http;//www.ecy.wa.govlprogramslwrlcwp/wtrychng.html (last visited Nov. 14, 2OO9).

I1401 id.

11ltl rd.
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[?:l2l eress Release, Wash. Dep't of Ecology, Ecology to Clarify Kittitas Groundwater Rule, Plans to Rejoin Kittitas CommissioneB tn Exempt Well Talks (July 24, 2OO9),
htF:r/www.ecy.wa.9ovlnews/2009news/2009-176.htmt (last visited Dec. 1, 2OO9).

[74-]i wAsH. ADMTN. CODE 55 173-503-051 to -052 (2009).

I t'111rd. E 173-503-060(1).

| 7"li ] Id. 5E 173-503-060(2)-(3). Eology will reJect the water right apptication if domestic potable water can be provided by another pubtic water system. Id. g L73-5o3-
060(2).

[?16) Id- gg 173-503-060(5)-(6). Water users required to measure water must provide "a reasonable right of inspection, allow access for the meter to be read, and report
the data to [Ecology] or a local enuty [that Ecology] designates." Id. 5 173-503-060(5). Ecology may also "€quire additional users to measure water use" if Ecotogy
"determines that water slpplies warrant further moni:onng." Id.

[747] wAsH. REV. coDE. g 90.44.050 (2008).

f7-181 ounn. suprc note 360, at 264-67.

17491 rd. at 264 (emphasis added).

[?:i0] d. at 265 (citing Dennis v. Wash. Dep't of Ecology, PCHB O1-073, 2OO1 WA ENV LEXIS 46, at *21 (Sept. 27, 2OOL)).

t751l Id. at 266-67 (citing 2OO5 Wash. Op. Att'y Gen. No. 17, 2 (2005)).

1752]l Id. at 267.

[75]l see, e.9., id. atZ74.

11541 E.q., rd.

[7-s-{] rd. at 251.

17561 rd. at 2s7-ss.

[?-571 Id. at 251-62.

l75ri.l rd

[?59'l td. at 249.

1760] rd. at 284.

[j6l ] Letter frcm:ay Manninq, Dir., wash. Dep't of Ecology, to Senator Lisa Brcwn et al. (Dec. 4, 2oog), avaitable at
http://www.washingtoncattlemen.org/documents/mannlngVo20response9o2Otogo2Ostockwatero/o2Omemoranda.pdf.

lTtf) rd.

[76,] | rd

L7t;+1rd.

l'!651 td.

[76til oavia Lester, stock water Dust-l,p Grcwlnl, YAKTMA HERALD-REPUBuc , Dec. !2,2008, http://ww.yakima-heratd.com/stories/zoog/12l1l/stock-water-dust-up-
growing (last vlsited Dtr. 1, 2009).

Il6il rd.

[?68]. t-etter from Jay Manning to Senator Lisa Brown et al., supra note 761.

[769] shomaker, supra note 438, at 5.

[??01 gatteau & Silver, supra note 431, at 832; see a/so Shomaker, supc note 438, at 5 (stating that metering woutd be..very expensive to institute and administer,,).

177 | I See genently Balleau & Silver, supn note 43!, at 832 (exptaining the high cost of metering we[s).

| ,1'l)1 rd.

[??3] ritus, supra note 432, at go1-62.

[774] See shomaker, supra note 438, at 3; see a/so Keen Pres€ntation, supra note 428 ("Most useE don't approach anything close to [tdaho,s] 13,ooo gpd anyway.,,).

[?7-il Balleau & Silver, sup€ note 431, at 815; see a/so Shomaker, supra note 438, at s.

17761 See supn Pan rr.
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l'l i,1 i See supra Parts II.H, II.M, II.e.

li ,a&l See supra Partlt.E.

I j iL,j See supra part lt.e,

f?fii)l Balleau & Silver, supra note 431, at832; see also PowerPoint: Gary Woodard, Assistant Dir., Ctr. for sustainabitity of Semi-Arid Hydrotogy & Riparian Areas, Gaining
Insights on Domestic Water Demand Through Remote Sensing; Applications of Low -Cost Logge6, available at
http://www'sahra.arizona.edU/research/TA5/|o9gers_web.pdf(''Eforts'..basedonmicr.meteiingandse|f-reportedusagelog9in9sUferfrom[the]Hawthorneeffe[,]
self-selection bias[,] [and] small sample sizes").

I?8 I ] AAIICAU & SiIVET, SUPTA NOtE 431, At 816, 832 (CitiNg NAT'L ACAD. OF SCIS., EsT]MATING WATER USE TN THE UNITED STATES: A NEW PAMDIGM FOR THE
NATIONAL WATER-USE INFORMATTON PROGMM app. A, at 767 (2OO2)).

lr-321 titus, supra note432, at 861-62.

178:?] Balleau and Silver, supra note 431, at 815-16, 832.

[].\41 see ra at 833; see a/so Keen presentation, supra note 4Zg.

[?85 ! see, e.g., supra
U.P.1 (discussing Utah), II.Q.f (discussing Washington).

| 7li6l aatteau & Silver, supra note 431, at 815-16 (stating remote sensing and aerial imagery suggests that "some tGcts of land wjth domestic wells support more than
one acre of healthy vegetation").

I 7li;] WATER MGMT. BUREAU, supn note 430, at 5.

f iii,3l rd.

17,?el rd.

[]g(t I vaplx, supra note 429, at g.

[?!) I I rd. at B-s.

{'!9)l See, e.g., Kari LydeEen, water Measured frcm the Sky, WASH. POST. Sept. 14, 2009, http://www.washingtonpost.com/wp-
dyn/content/article/2o09/09/L3/AR2009091302368.htm1 (last visited Jan. 14, 2009); see a/so LA.UM RoccHIo, NAT'L AERoNAUTICS & SPACE ADMIN., PRECIOUS
RESOURCES: WATER & LANDSAT'S THERMAL BAND (2007), availabte at ht\pi/l landsat.gsfc.nas:9ov/pdf-archive/soc-oo11.pdf.

179-1] lntewiew with Anthony Willardson, Deputy Dir., W. States Water Council, in Midvale, Utah (Apr. 8, 2009).

l;e41 rd.

[79i] rd.

i7i)61 DESTMoNE ET AL., supra note 518, at 1.

l'i97i td. ara.

I 79E i rd.

flaal revtru B. Mccuy, NAT'L GRoUND wATER Ass'N, coNGRESSIoNAL BRIEFTNG: euALITy oF GRoUND wATER FRoM pRIVATE DoMEsrIc wEL6 9 (2009) (on Rle
with author).

llr..)t-\l See generaily id.

l,3Oli See infra Part Vl.A.

I i{()ll See lnfra Part VLB.

IS(.]-l l See nfra Part VLC.

l,a.01j see genentty Caldwetl, supra note 355, at 1103-04.

lftt-;1t.u, 1134-35.

l$0ol see supra Parts lV.D, IV.F.

I 8()? I MARTIN, sup€ note 429, at r; see a/so MONT. ASS'N OF REALTORS, sup€ note 446, at 3.

[3i!l!] Seesupra Part III.8.4.

ilit)9] See Keen Presentation, supra note 428.

f ,\ I (il rd.
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[Sl ll rd. C'IDWR'S transfer backtog already exceeds the number it can process in one year.,,).

lltlll see w. GovERNoRs,Ass,N, supra note 1, at 3.

l"\l il Baf leau & sitvet t supra note 431, at 829.

[811] rd

[815] seerd.

I I I 6J td. CPublic water supply users have higher per caplta demand accordi n9 to agency reports.,,).

li,rl'il see inrra Part vt.B.

[Sl 8l BELL & TAyLoR, supra note 4, at 61 n.sO3.

ill l 9l Se supra Paft tt.

IS](tl Keen Presntation, supra note 428.

[32 I I eatleau & Sitver, supra note 431, at 830.

f82ll KAN. srAr. ANN. gs 82a-701(d), 82a-7os (2oog); NEV. REV. srAr. gg s34.080, .1so (2007); oR. REV. srAr. s 5377.s4s(2)-(3) (2007); wAsH
90.44.050 (2008).

18?3.1 reen Presentation, supra note 428.

18141 eatteau & Silver, supra note 431, at 831.

1825) see inrra Part vr.B.5.

l8?(t See Ealleau & Silver, supra note 431, at 832i see also supre note 98 and accompanying text.

[92i] Se supra Parts II.H, ILe.

1828i See TEX. LOC. GOVT CODE ANN. 5 232.022 (V€mon 2OO5); E-mail frcm Ken Peterson to Nathan Bracken, supra note 301.

Page 54 of55

REV, CODE E

[rs)91 5e OolS, supra note 697, at Lt.

[33t)l see Titus, supra note 432, at 859.

fE3 l ] nanak & Browne, supG note 55, at 155.

[3-321 See MARTIN, supra note 429, at 13-r.4.

[8:]ll ARrz. REV. srAr. ANN. q 45-108(8) (2002).

1S.14] See COLO. REV. STAT. 5 37'91-105(1) (2009); N.M. STAT. ANN. I 47-6-11(H) (LexisNexis 1995) (statinq that an adverce finding as to whether the subdiviston witl
have adequate water supply wlll trigger a proedurdl hearing, and the final decision to approve the subdivision falts on the Board of County Commissioners).

[835] See MARnN, supE note 429, atg.

Is.]61 ARrZ. REV. SrAT. ANN. g 32-2183(G), (r) (2007).

uiiTl se rd. S 4s-4s4(c) (2008).

[r.3ri] oR. REV. srAr. Eg s37.73O, .77s (zOO?t.

[8_igj wAsH. REV. coDE S 90.s4.050 (2oog).

[840] see supm Iv.H.r.

f3.1ll MoNr. coDEANN. S s5-2-306(3)a (2ooe).

[842] ulnnru, supa note 429, at 11.

[S4.3] see supa rart v.l.

1811|l see supra Part Vt.B.3.

[E45J uannn, supra note 429, at 20.

lsl6l rd.
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I 3.,+7 i Id.

[ii.l$l see z

Ix4f]i shomaker, supru note 438, at 5.

[3_ii)] rd

| $5 I j Balleau & Silver, supra note 431, at 818.

lrj-s2l Id.

| 8-i.il See supra Part IlI.B.1.

rl54l shomaker, supra note 438, at 5.

lli-{5i rd.

[\j6l rd.

[8_i7] rd.

[E5.il rd.

{x591 Balleau & Silv€r, srpra note 431, at 819.

| 8t>ttl ra.

1-\allseeia.

I 36? I See shomaker, supra note 438, at 5.

l8(r,31 see rd.

[.36-11 coLo. REV. STAT. SE 37-92-602(4) (2009); KAN. STAT. ANN. 5 82a-7}7(c) (2008); NEV. REV. STAr. 5 534.080(4) (2007); N.D. CENT CODE q 61-04-02 (2009);

bn. nev. srer. O s37.54ia2)-(3) (2007); wAsH. REV. coDE g so.+i.r:o (2oobj; wYo. STAT. ANN. 5 41-3-911(a) (2009). south Dakota also allows for the construction

of dams of exemlt Ougou$ thai 6btain a prlorlty date. S.D. CODIFIED LAWS gS 45-4-1.1; 46-4-3 to -4-6; 46-5-2 (2OO4).

{ti6.5l see MARTIN, supra note 429, at 21.

[8d(i] BELI & TAYLOR, supn note 4, at 51-62.

i,r(rl I see MARTIN, sup.a note 429, at 21.

|8681 rd.

ll{6,rj rd.

ls?01 ARIZ. REV. SrAT. ANN. 5 45-4s4C (2003); COLO. REV. SrAT, 5 37-92-602(6) (2009); NEV. REV. STAr. 5 534.120(3xd) (2009); N.M, STAT. 5 3-51-1.1 (2009);

OKLA. STAT. ANN. tit. 82, g fOZO.Zr. (Weit fgSO); see a/so Stephanii faveres, Waier Officials to Crack Down on Overuse of Private wells, lAs VEGAS SUN, Mav 29, 2009,

http://www.|aSVe9assUn.com/neWs/2oo9/may/29/water.oriciats.cract-down]overuse.pvate-
tnat iris no accesi to municipal water to build a domestic well after informing the state engineer.").

Ili? I ] See Clarke, supra note 423, at 2-3t see als Balleau & Silver, supa note 431, at 834.

f87ij see Balleau & Silver, sup€ note 431, at 834

{Srjl N.J. STAT. ANN. E s1:t2A-27 (West 2006); R.l. GEN. LAWS 5 5-20.8-12 (2OOa); OR. ADMIN. R. 333-061-0325 (2009); 14-180-011 R.I. CODE R q 11 1(b) (Weil'

LEXIS through Dec. 24, 2009).

[l'7lj Kittitas County Memorandum, supra note3'13.

Llt?5 I DESTMoNE ET AL., supra note 518, at 4.

| 87(:l MccRAY, supra note 799, at 4.

[li]71 DESIMONE ET At., supra note 518, at 4.

f878] See generally MCCRA?, supra note 799, at 5-7. Some inexpensive and slmple well maintenance techniques include locating future qardens where pesticides or

fertilizeE wi| be apptied away from the wellhead areal "checking the well casing above and below grcund," and seruicing "water treatment equipment according to the

manufacturer! recommendations." fd,

@ 2011 Lewis & Clark taw School, 10015 5.W. Teruilliger Boulevard, Portland, Oregon 97219
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