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DECISION NOTICE 
FLESHMAN CREEK CHANNEL RENATURALIZATION PROJECT 

 
Prepared by 

Montana Fish, Wildlife and Parks 
March 24, 2009 

 
I. Proposal 

 
Montana Fish, Wildlife and Parks (FWP) proposes to provide partial funding 
through the Future Fisheries Improvement Program for a channel restoration 
project on a degraded reach of Fleshman Creek, a tributary to the Yellowstone 
River.   
 
II. Montana Environmental Policy Act (MEPA) 

 
MEPA required FWP to assess the potential consequences of the proposed action 
for the human and natural environment.  The proposal was detailed in an 
Environmental Assessment (EA) released by FWP on February 20, 2009.  The 30-
day comment period for this EA ended March 23, 2009. 
 
Issues raised during the public comment period for this EA are addressed in the 
Comments section of this Decision Notice.  The draft EA and Decision Notice 
will serve as the final document. 
 
III. Summary of Public Comment 

 
One written and two e-mail comments were received in response to the draft EA.  
No other comments were received.  One commenter “strongly endorses Fish, 
Wildlife and Parks efforts to restore Fleshman Creek as it will prevent 
erosion, reduce sedimentation, enhance riparian habitat and improve 
fisheries.”  Others submitting comments offered no opposition to the proposed 
project.  One commenter indicated that they offered no opposition to the proposed 
project “only because of the youth education component.”   Issues brought 
forward from these comments included: 
 
1. Based on the (cultural) site in the area and the ground disturbance 

required by this undertaking we feel that this project has the potential to 
impact cultural properties.  We, therefore, recommend that a cultural 
resource inventory be conducted in order to determine whether or not 
sites exist and if they will be impacted. 

 
Response:  We concur and an inventory will be completed.  
 
2. Approximately 250 meters downstream of the proposed project site, on 

the east side of the Livingston Ditch lies and large willow tree across 
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Fleshman Creek.  …..because there are concerns that debris caused by 
the construction would potentially collect at the tree site and create a 
flooding risk upstream.  Therefore, we highly recommend removing the 
willow tree before starting the proposed project to prevent any future 
risk of flooding.  

 
Response:  The proposed channel construction and restoration activities will not 
generate significant debris with the potential to collect on the willow tree located 
downstream of the project.  The new channel will be conducted in the dry and will 
be stabilized with erosion control fabric along the stream banks.  Removal of the 
willow is outside the scope of the proposed project and lies on private property 
where we don’t have permission to access.     
 
3. ….if the proposed project consists of restricting flows through the 

Livingston Ditch, the work must be conducted before May 1st or after 
October 15th. 

 
Response:  The proposed project will have no effect on Livingston Ditch flows. 

 
4. Any nongovernmental entity proposing construction in or near a 

perennial stream or river, on public or private land, must first receive a 
Natural Streambed and Land Preservation Act (310) permit from their 
local conservation district (Section 75-7-123, MCA).  

 
Response: A joint permit application was submitted to the Park Conservation 
District and the Army Corps of Engineers on March 16, 2009 that covers 
construction of the new channel, backfilling the old channel, installing a 
bottomless arch stream crossing, and constructing a rock weir that will step the 
stream down to the culvert under the Livingston Ditch.  

  
5. Total expenditure is stated to be $172,830.00 with Future Fisheries 

contributing $54,326.30.  Where will the additional funds be found and 
what is their stated purpose? 

 
Response:  Matching funds for this proposed project include $81,501 from the 
NRCS Wildlife Habitat Incentives Program (WHIP), $10,000 from Joe Brooks 
Trout Unlimited, $18,641 from Park County, $3,940.00 from the landowner 
(fencing labor and pit run gravel), and $4,422.00 from a restoration consulting 
firm (design cost over-runs).   WHIP is a voluntary program for people who want 
to develop and improve wildlife habitat primarily on private land.  Joe Brooks 
Trout Unlimited is interested in improving aquatic habitat and associated fisheries 
in the mid-Yellowstone and Park County is seeking to improve water quality in 
the Yellowstone drainage as a result of an action taken by Montana Department of 
Environmental Quality associated with a violation at the Gardiner sewage 
treatment plant.   
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6. “A 310 permit...”  Is this the appropriate permit for a 
project apparently sponsored by a state agency? 

 
Response:  The private landowner is the applicant applying for the grant through 
the Future Fisheries Improvement Program.  The 310 permit (Montana Natural 
Streambed and Land Preservation Act) applies to any private, non-governmental 
individual or entity that proposes to work in or near a stream on public or private 
land.  As such, the 310 permit is the appropriate permit. 

 
7. Item V7.  What species of fish inhabit this reach of Fleshman 

Creek?  In what numbers and sizes?  If juvenile cutthroats were to be 
produced in the restored stream, could they reach the river or would they 
be subject to loss to irrigation diversions or other environmental 
barriers?  Since the project site appears to be rather distant from the 
Yellowstone River, how will improved habitat benefit cutthroat in the 
river?  Can ascending spawners reach this stream section?  Is the 
Highway 10 culvert suitable for upstream fish passage.  What fish species 
exist upstream of the project area? 

 
Response: This reach of Fleshman Creek was last surveyed in 1974.  At that time, 
fish species collected included 35 brook trout, 9 Yellowstone cutthroat trout 
(unknown genetic integrity), 1 brown trout, 16 mottled sculpin and 1 lake chub.   
Collected brook trout ranged from 5.0 to 10.8 inches in total length and 
Yellowstone cutthroat trout ranged from 5.1 and 6.5 inches in total length. The 
same assemblage of fish species likely is found in upstream reaches of Fleshman 
Creek.  The local fisheries biologist feels that migratory connectivity to the 
Yellowstone River likely is very limited for this reach of Fleshman Creek due to 
the many roads that cross the stream as it flows through the town of Livingston. 
However, there is an ongoing effort involving the City of Livingston, Park 
County, and other interested entities and individuals, to improve the infrastructure 
within Livingston, enhance fish habitat and restore migratory connectivity with 
the Yellowstone River.  This proposed project is expected to complement these 
ongoing downstream efforts.     
    
8. Item VI.  “As a result, the recreational fisheries within this 

reach of Fleshman Creek are expected to improve.”  While we imagine 
that this may be so, it is impossible to place in perspective since no data 
are presented to delineate current fish populations.  While recreational 
fishing may indeed improve, how will that affect the angling public?  Will 
access be available for them?  What efforts were made to secure that 
access? 

 
Response:  This reach of Fleshman Creek currently is in a very degraded state, 
with the active channel flowing through mounds of accumulated livestock manure 
in several areas.  Based on the present degraded nature of the stream, the local 
fisheries biologist has indicated it is very likely the stream currently supports 
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fewer fish than what was surveyed in 1974, and recreational fishing opportunities 
essentially are non-existent.   Completion of this project, combined with the 
completion of future restoration efforts currently proposed for downstream 
reaches, are expected to enhance the overall recreational fisheries in the drainage 
and ultimately may provide additional recruitment of fish to the Yellowstone 
River.  The landowner has indicated that he would allow access to fish with prior 
permission.  No additional efforts were made through the Future Fisheries 
Improvement Program to secure additional access.          
     
9. Where does the TMDL issue fit into this proposal? 

 
Response:  Fleshman Creek currently is not listed on the 303D list, likely due to a 
lack of survey. 
 
10. How will riparian fencing and grazing be regulated and by whom?  
 
Response:  The NRCS, through the WHIP program, will have a management 
agreement with the landowner that details the timing, number and duration of 
grazing in the riparian corridor with an initial three-year exclusion for riparian 
establishment.  The NRCS would be responsible for ensuring these criteria are 
being met.  Additionally, the landowner will need to enter into a project 
agreement with FWP prior to the release of Future Fisheries funding.  This 
agreement will ensure that the investment in restoration is protected for a 
minimum of 20 years.  The landowner will need to submit a riparian area grazing 
management plan that must be approved by FWP prior to the release of Future 
Fisheries funding.  FWP would periodically monitor compliance over the life of 
the project. 
 
11. What are the public benefits to be gained from this project and the 

expenditure of $52,000 of angler’s funds?  
 
Response:  Please see response to comment #8.  
 
IV. Modifications to the Environmental Assessment 

 
Modifications to the draft EA are deemed to be unnecessary. 
 
V. Decision 

 
After review of the proposal, it is my decision to proceed with funding though the 
Future Fisheries Improvement Program for the Fleshman Creek Channel 
Restoration Project.  The action will benefit the fishery in the Fleshman Creek 
drainage. 
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I find there to be no significant impacts associated with this action and conclude 
that an Environmental Impact Statement is not needed.  The completed EA and 
the Decision Notice provide an adequate level of analysis. 
 
 
 
___________________________________ 
Jim Darling, Habitat Bureau Chief 
Fisheries Division  


