
57th Legislature HB0474

AN ACT REVISING LAWS RELATING TO ELECTRICAL ENERGY; ALLOWING CUSTOMERS WHO ELECTED

AN ALTERNATIVE ELECTRICAL ENERGY SUPPLIER AN OPPORTUNITY TO RECEIVE ELECTRICAL

ENERGY FROM THE DEFAULT SUPPLIER; PROVIDING THAT ELECTRICAL ENERGY PURCHASED FROM

THE DEFAULT SUPPLIER BY A DEFAULT CUSTOMER MUST BE USED FOR A CONSUMPTIVE PURPOSE

AND MAY NOT BE REMARKETED; AUTHORIZING THE BOARD OF INVESTMENTS TO INVEST IN NEW

GENERATION PROJECTS THAT MEET CERTAIN CRITERIA; PROVIDING ELIGIBILITY CRITERIA FOR THE

PROJECTS, INCLUDING LONG-TERM CONTRACTS WITH THE DEFAULT SUPPLIER OR A MONTANA

INDUSTRY FOR THE PURCHASE OF THE ELECTRICAL ENERGY GENERATED BY THE PROJECTS;

REQUIRING A PLEDGE OF THE CONTRACT PROCEEDS AS A REPAYMENT OPTION FOR THE

INVESTMENTS; MAKING THE STATE A PARTY TO THE CONTRACT IN THE EVENT OF DEFAULT IN

PAYMENT BY DEFAULT SUPPLIER; EXTENDING THE DURATION OF THE UNIVERSAL SYSTEM BENEFITS

CHARGE; MODIFYING THE DEFAULT SUPPLIER LICENSING RULES; CREATING A CONSUMER

ELECTRICITY SUPPORT PROGRAM; PROVIDING THAT AN ELECTRICITY BUYING COOPERATIVE MAY

SERVE AS A SUPPLIER OR PROMOTER OF ALTERNATIVE ENERGY AND CONSERVATION PROGRAMS;

DEFINING "ELECTRICITY SUPPLY COSTS"; CLARIFYING THE DEFINITION OF "UNIVERSAL SYSTEM

BENEFITS PROGRAMS" TO INCLUDE IRRIGATED AGRICULTURE; PROVIDING FOR PROCEDURES FOR

A TRANSITION TO CUSTOMER CHOICE; PROVIDING FOR THE DEFAULT SUPPLIER'S RECOVERY OF

ELECTRICITY SUPPLY COSTS;  REVISING THE UNIVERSAL SYSTEM BENEFITS PROGRAMS FUNDING

LEVEL TO INCLUDE IRRIGATED AGRICULTURE; ESTABLISHING A MONTANA POWER AUTHORITY;

ALLOWING THE AUTHORITY TO PURCHASE, CONSTRUCT, AND OPERATE ELECTRICAL GENERATION

FACILITIES OR ELECTRICAL ENERGY TRANSMISSION OR DISTRIBUTION SYSTEMS AND TO ENTER

INTO JOINT VENTURES FOR THESE PURPOSES; AUTHORIZING THE BOARD OF EXAMINERS TO ISSUE

REVENUE BONDS FOR THE MONTANA POWER AUTHORITY TO ACQUIRE ELECTRICAL GENERATION

FACILITIES AND TO BUILD ELECTRICAL ENERGY TRANSMISSION OR DISTRIBUTION SYSTEMS;

PROVIDING THAT THE PRINCIPAL AND INTEREST ON THE BONDS IS PAYABLE FROM THE SALE OF

ELECTRICAL ENERGY FROM THE FACILITIES AND FROM ELECTRICAL ENERGY TRANSMISSION AND

DISTRIBUTION CHARGES; AMENDING SECTIONS 17-7-502, 35-19-104, 69-8-103, 69-8-104, 69-8-201,

69-8-203, 69-8-210, 69-8-211, 69-8-402, 69-8-403, 69-8-412, AND 69-8-414, MCA; REPEALING SECTIONS
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35-19-103, 69-8-416, AND 69-8-417, MCA; AND PROVIDING EFFECTIVE DATES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1.  Purpose. The purposes of [sections 1 through 5] are to:

(1)  create up to 450 megawatts of electrical energy from new generation projects in Montana; and

(2)  permit the purchase of up to 120 megawatts of electrical energy from existing qualified facilities that

are located in Montana for the purpose of providing consumers with low-cost, reliable electrical energy.

Section 2.  Definitions. As used in [sections 1 through 5], the following definitions apply:

(1)  "Default supplier" has the meaning provided in 69-8-103.

(2)  "Montana industry" means a commercial enterprise located within Montana that would have

consumed more than 5 megawatts of electrical energy on an average during the last 12 months if the enterprise

had not closed due to electrical prices.

(3)  "Qualified facility" means an electrical generation facility owned or operated by an exempt wholesale

generator or an entity certified as an exempt wholesale generator pursuant to section 32 of the Public Utility

Holding Company Act of 1935, 15 U.S.C. 79z-5a, or as provided for in 16 U.S.C. 796(17)(A).

Section 3.  Qualification date. In order to participate in [sections 1 through 5], a new generation project

must commence or have completed construction by July 1, 2003, or be an existing qualified facility choosing to

participate in the contract portion of the program provided for in [section 5].

Section 4.  Investment criteria. (1) The board of investments shall review applications from proposed

new electrical generation facilities and existing qualified facilities for in-state investments pursuant to Title 17,

chapter 6, part 3. In order to make an investment in a new electrical generation facility or an existing qualified

facility, the board shall determine that:

(a)  the project promotes economic development in Montana and creates or maintains employment

opportunities in Montana;

(b)  the construction of the project will provide stable electrical energy rates for Montanans who rely on

the default supplier for electrical energy;
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(c)  the project will maintain environmental quality consistent with state and federal standards; and

(d)  the project possesses long-term economic prospects consistent with the obligation to provide

electrical energy generation capacity and electrical energy for the term of the contracts as required in [section

5].

(2)  A project selected by the board must be collateralized by payments for the sale of the electricity

produced by the project to the default supplier or a Montana industry at rates not in excess of 5 cents per kilowatt

hour plus annual escalations equal to the inflation rate. A payment may be made from the assets of the state if

the default supplier or its assignee or a Montana industry fails to pay the approved project for energy delivered

in order to maintain the supply of energy to Montana. The state must be a party to the contract and may bring a

cause of action against the default supplier or a Montana industry for nonpayment.

Section 5.  Term of contract -- pledge. (1) A project is not eligible for an investment under [section 4]

unless the applicant has signed an assignable electrical energy sales agreement with the default supplier or its

successor in interest or with a Montana industry for a term of not less than 15 years or more than 25 years.

(2)  The proceeds of the contract must be pledged as security for the repayment of the investment.

Section 6.  Section 17-7-502, MCA, is amended to read:

"17-7-502.  Statutory appropriations -- definition -- requisites for validity. (1) A statutory

appropriation is an appropriation made by permanent law that authorizes spending by a state agency without the

need for a biennial legislative appropriation or budget amendment.

(2)  Except as provided in subsection (4), to be effective, a statutory appropriation must comply with both

of the following provisions:

(a)  The law containing the statutory authority must be listed in subsection (3).

(b)  The law or portion of the law making a statutory appropriation must specifically state that a statutory

appropriation is made as provided in this section.

(3)  The following laws are the only laws containing statutory appropriations: 2-17-105; 3-5-901; 5-13-403;

10-3-203; 10-3-310; 10-3-312; 10-3-314; 10-4-301; 15-1-111; 15-23-706; 15-31-702; 15-34-115; 15-35-108;

15-36-324; 15-37-117; 15-38-202; 15-65-121; 15-70-101; 16-1-404; 16-1-406; 16-1-411; 17-3-106; 17-3-212;

17-3-222; 17-6-101; 17-7-304; 18-11-112; 19-3-319; 19-6-709; 19-9-702; 19-13-604; 19-17-301; 19-18-512;

19-19-305; 19-19-506; 19-20-604; 20-8-107; 20-26-1503; 22-3-1004; 23-5-136; 23-5-306; 23-5-409; 23-5-610;
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23-5-612; 23-5-631; 23-7-301; 23-7-402; 37-43-204; 37-51-501; 39-71-503; 42-2-105; 44-12-206; 44-13-102;

50-4-623; 53-6-703; 53-24-206; 67-3-205; [section 19]; 75-1-1101; 75-5-1108; 75-6-214; 75-11-313; 77-1-505;

80-2-222; 80-4-416; 80-11-518; 81-5-111; 82-11-161; 87-1-513; 90-3-1003; 90-6-710; and 90-9-306.

(4)  There is a statutory appropriation to pay the principal, interest, premiums, and costs of issuing,

paying, and securing all bonds, notes, or other obligations, as due, that have been authorized and issued

pursuant to the laws of Montana. Agencies that have entered into agreements authorized by the laws of Montana

to pay the state treasurer, for deposit in accordance with 17-2-101 through 17-2-107, as determined by the state

treasurer, an amount sufficient to pay the principal and interest as due on the bonds or notes have statutory

appropriation authority for the payments. (In subsection (3): pursuant to sec. 7, Ch. 567, L. 1991, the inclusion

of 19-6-709 terminates upon death of last recipient eligible for supplemental benefit; pursuant to Ch. 422, L. 1997,

the inclusion of 15-1-111 terminates on July 1, 2008, which is the date that section is repealed; pursuant to sec.

10, Ch. 360, L. 1999, the inclusion of 19-20-604 terminates when the amortization period for the teachers'

retirement system's unfunded liability is 10 years or less; pursuant to sec. 4, Ch. 497, L. 1999, the inclusion of

15-38-202 terminates July 1, 2014; and pursuant to sec. 10(2), Ch. 10, Sp. L. May 2000, the inclusion of

15-35-108 and 90-6-710 terminates June 30, 2005.)"

Section 7.  Section 35-19-104, MCA, is amended to read:

"35-19-104.  Permissible purpose of incorporation. A buying cooperative may be organized under this

chapter only for the purpose of supplying electricity to small customers as a default  an electrical energy supplier,

pursuant to 69-8-403 Title 69, chapter 8, parts 1 through 5, or for serving as a supplier or promoter of alternative

energy and conservation programs."

Section 8.  Section 69-8-103, MCA, is amended to read:

"69-8-103.  Definitions. As used in this chapter, unless the context requires otherwise, the following

definitions apply:

(1)  "Aggregator" or "market aggregator" means an entity, licensed by the commission, that aggregates

retail customers, purchases electric electrical energy, and takes title to electric electrical energy as an

intermediary for sale to retail customers.

(2)  "Assignee" means any entity, including a corporation, partnership, board, trust, or financing vehicle,

to which a utility assigns, sells, or transfers, other than as security, all or a portion of the utility's interest in or right
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to transition property. The term also includes an entity, corporation, public authority, partnership, trust, or

financing vehicle to which an assignee assigns, sells, or transfers, other than as security, the assignee's interest

in or right to transition property.

(3)  "Board" means the board of investments created by 2-15-1808.

(4)  "Broker" or "marketer" means an entity, licensed by the commission, that acts as an agent or

intermediary in the sale and purchase of electric electrical energy but that does not take title to electric electrical

energy.

(5)  "Cooperative utility" means:

(a)  a utility qualifying as an electric cooperative pursuant to Title 35, chapter 18; or

(b)  an existing municipal electric utility as of May 2, 1997.

(6)  "Customer" or "consumer" means a retail electric customer or consumer. The university of Montana,

pursuant to 20-25-201(1), and Montana state university, pursuant to 20-25-201(2), are each considered a single

retail electric customer or consumer with a single individual load.

(7)  "Customer-generator" means a user of a net metering system.

(8)  "Default supplier" means a customer's distribution services provider or a person that has received

a default supplier license from the commission.

(9)  "Distribution facilities" means those facilities by and through which electricity is received from a

transmission services provider and distributed to the customer and that are controlled or operated by a distribution

services provider.

(10) "Distribution services provider" means a utility owning distribution facilities for distribution of electricity

to the public.

(11) "Electricity supplier" means any person, including aggregators, market aggregators, brokers, and

marketers, offering to sell electricity to retail customers in the state of Montana.

(12) (a)  "Electricity supply costs" means actual costs of the electricity.  Actual costs include fuel, ancillary

service costs, transmission costs including congestion and losses, and any other costs directly related to the

purchase of electricity and management of electricity costs or a related service.

(b)  Revenue from the sale of surplus electricity must be deducted from the costs included under

subsection (12)(a).  Total transmission costs are recoverable only once in electricity supply costs.

(c)  The terms used in this subsection (12) must be construed according to industry standards.

(12)(13) "Financing order" means an order of the commission adopted in accordance with 69-8-503 that
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authorizes the imposition and collection of fixed transition amounts and the issuance of transition bonds.

(13)(14) (a) "Fixed transition amounts" means those nonbypassable rates or charges, including but not

limited to:

(i)  distribution;

(ii) connection;

(iii) disconnection; and

(iv) termination rates and charges that are authorized by the commission in a financing order to permit

recovery of transition costs and the costs of recovering, reimbursing, financing, or refinancing the transition costs

and of acquiring transition property through a plan approved by the commission in the financing order, including

the costs of issuing, servicing, and retiring transition bonds.

(b)  If requested by the utility in the utility's application for a financing order, fixed transition amounts must

include nonbypassable rates or charges to recover federal and state taxes in which the transition cost recovery

period is modified by the transactions approved in the financing order.

(14)(15) "Functionally separate" means a utility's separation of the utility's electricity supply, transmission,

distribution, and unregulated retail energy services assets and operations.

(15)(16) "Interested person" means a retail electricity customer, the consumer counsel established in

5-15-201, the commission, or a utility.

(16)(17) "Large customer" means, for universal system benefits programs purposes, a customer with an

individual load greater than a monthly average of 1,000 kilowatt demand in the previous calendar year for that

individual load.

(17)(18) "Local governing body" means a local board of trustees of a rural electric cooperative.

(18)(19) "Low-income customer" means those energy consumer households and families with incomes

at or below industry-recognized levels that qualify those consumers for low-income energy-related assistance.

(19)(20) "Net metering" means measuring the difference between the electricity distributed to and the

electricity generated by a customer-generator that is fed back to the distribution system during the applicable

billing period.

(20)(21) "Net metering system" means a facility for the production of electric electrical energy that:

(a)  uses as its fuel solar, wind, or hydropower;

(b)  has a generating capacity of not more than 50 kilowatts;

(c)  is located on the customer-generator's premises;
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(d)  operates in parallel with the distribution services provider's distribution facilities; and

(e)  is intended primarily to offset part or all of the customer-generator's requirements for electricity.

(21)(22) "Nonbypassable rates or charges" means rates or charges that are approved by the commission

and imposed on a customer to pay the customer's share of transition costs or universal system benefits programs

costs even if the customer has physically bypassed either the utility's transmission or distribution facilities.

(22)(23) "Pilot program" means a program using a representative sample of residential and small

commercial customers to assist in developing and offering customer choice of electricity supply for all residential

and commercial customers.

(23)(24) "Public utility" means any electric utility regulated by the commission pursuant to Title 69, chapter

3, on May 2, 1997, including the public utility's successors or assignees.

(24)(25) "Qualifying load" means, for payments and credits associated with universal system benefits

programs, all nonresidential demand-metered accounts of a large customer within the utility's service territory in

which the customer qualifies as a large customer.

(25)(26) "Small customer" means a residential customer or a small commercial customer who has an

individual account with an average monthly demand in the previous calendar year of less than 100 kilowatts or

a new commercial customer with an estimated average monthly demand of less than 100 kilowatts of a public

utility distribution services provider that has opened access on its distribution system pursuant to Title 35, chapter

19, or this chapter.

(26)(27) "Transition bondholder" means a holder of transition bonds, including trustees, collateral agents,

and other entities acting for the benefit of that holder.

(27)(28) "Transition bonds" means any bond, debenture, note, interim certificate, collateral, trust

certificate, or other evidence of indebtedness or ownership issued by the board or other transition bonds issuer

that is secured by or payable from fixed transition amounts or transition property. Proceeds from transition bonds

must be used to recover, reimburse, finance, or refinance transition costs and to acquire transition property.

(28)(29) "Transition charge" means a nonbypassable rate or charge to be imposed on a customer to pay

the customer's share of transition costs.

(29)(30) "Transition cost recovery period" means the period beginning on July 1, 1998, and ending when

a utility customer does not have any liability for payment of transition costs.

(30)(31) "Transition costs" means:

(a)  a public utility's net verifiable generation-related and electricity supply costs, including costs of capital,
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that become unrecoverable as a result of the implementation of this chapter or of federal law requiring retail open

access or customer choice;

(b)  those costs that include but are not limited to:

(i)  regulatory assets and deferred charges that exist because of current regulatory practices and can be

accounted for up to the effective date of the commission's final order regarding a public utility's transition plan and

conservation investments made prior to universal system benefits charge implementation;

(ii) nonutility and utility power purchase contracts, including qualifying facility contracts;

(iii) existing generation investments and supply commitments or other obligations incurred before May

2, 1997, and costs arising from these investments and commitments;

(iv) the costs associated with renegotiation or buyout of the existing nonutility and utility power purchase

contracts, including qualifying facilities and all costs, expenses, and reasonable fees related to issuing transition

bonds; and

(v)  the costs of refinancing and retiring of debt or equity capital of the public utility and associated federal

and state tax liabilities or other utility costs for which the use of transition bonds would benefit customers.

(31)(32) "Transition period" means the period beginning on July 1, 1998, and ending on July 1, 2002,

unless otherwise extended pursuant to this chapter, during which utilities may phase in customer choice of

electricity supplier 2007.

(32)(33) "Transition property" means the property right created by a financing order, including without

limitation the right, title, and interest of a utility, assignee, or other issuer of transition bonds to all revenue,

collections, claims, payments, money, or proceeds of or arising from or constituting fixed transition amounts that

are the subject of a financing order, including those nonbypassable rates and other charges and fixed transition

amounts that are authorized by the commission in the financing order to recover transition costs and the costs

of recovering, reimbursing, financing, or refinancing the transition costs and acquiring transition property,

including the costs of issuing, servicing, and retiring transition bonds. Any right that a utility has in the transition

property before the utility's sale or transfer or any other right created under this section or created in the financing

order and assignable under this chapter or assignable pursuant to a financing order is only a contract right.

(33)(34) "Transmission facilities" means those facilities that are used to provide transmission services

as determined by the federal energy regulatory commission and the commission.

(35) "Transmission services provider" means a person controlling or operating transmission facilities.

(35)(36) "Universal system benefits charge" means a nonbypassable rate or charge to be imposed on
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a customer to pay the customer's share of universal system benefits programs costs.

(36)(37) "Universal system benefits programs" means public purpose programs for:

(a)  cost-effective local energy conservation;

(b)  low-income customer weatherization;

(c)  reducing energy costs of irrigated agriculture in Montana through conservation and efficiency

measures;

(c)(d)  renewable resource projects and applications, including those that capture unique social and

energy system benefits or that provide transmission and distribution system benefits;

(d)(e)  research and development programs related to energy conservation and renewables;

(e)(f)  market transformation designed to encourage competitive markets for public purpose programs;

and

(f)(g)  low-income energy assistance.

(37)(38) "Utility" means any public utility or cooperative utility."

Section 9.  Section 69-8-104, MCA, is amended to read:

"69-8-104.  Pilot programs. (1) Except as provided in 69-8-201(4) 69-8-201(5) and 69-8-311, beginning

July 1, 1998, utilities shall conduct pilot programs using a representative sample of their residential and small

commercial customers. A report describing and analyzing the results of the pilot programs must be submitted to

the commission and the transition advisory committee established in 69-8-501 on or before July 1, 2000.

(2)  Utilities shall use pilot programs to gather necessary information to determine the most effective and

timely options for providing customer choice. Necessary information includes but is not limited to:

(a)  the level of demand for electricity supply choice and the availability of market prices for smaller

customers;

(b)  the best means to encourage and support the development of sufficient markets and bargaining

power for the benefit of smaller customers;

(c)  the electricity suppliers' interest in serving smaller customers and the opportunities in providing

service to smaller customers; and

(d)  experience in the broad range of technical and administrative support matters involved in designing

and delivering unbundled retail services to smaller customers."
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Section 10.  Section 69-8-201, MCA, is amended to read:

"69-8-201.  Public utility -- transition to customer choice -- waiver. (1) A public utility shall, except

as provided in this section, adhere to the following deadlines:

(a)  On Subject to subsection (4), on or before July 1, 1998, all customers with individual loads greater

than 1,000 kilowatts and for loads of the same customer with individual loads at a meter greater than 300

kilowatts that aggregate to 1,000 kilowatts or greater must have the opportunity to choose an electricity supplier.

(b)  Subject to subsection (2), and as soon as is administratively feasible but before July 1, 2002, all other

public utility customers must have the opportunity to choose an electricity supplier.

(2)  (a) Except as provided for in subsection (4), the commission may determine that additional time is

necessary for customers identified in subsection (1)(b); however, the implementation of full customer choice may

not be delayed beyond July 1, 2004.

(b)  A determination by the commission that additional time is necessary for subsection (1)(b) customers

must be made at least 60 days in advance of the scheduled date and must be based on one or more of the

following considerations:

(i)(a)  implementation would not be administratively feasible;

(ii)(b)  implementation would materially affect the reliability of the electric system; or

(iii)(c)  Montana customers or electricity suppliers would be disadvantaged due to lack of a competitive

electricity supply market.

(3)  The commission shall designate the public utility or one or more default suppliers to provide regulated

default service for those small customers described in subsections (1)(a) and (1)(b) of a public utility that are not

being served by a competitive electricity supplier and those customers who elect to receive service from the

default supplier. The transition advisory committee shall review and address the need for continued default supply

service and make recommendation to the 57th legislature.  A customer who elects to receive service from the

default supplier may only use the electricity for consumptive purposes and shall enter into a contract with the

default supplier that prohibits the customer from remarketing the electricity. A distribution services provider has

an ongoing regulated default supply obligation beyond the end of the transition period.

(4)  The commission shall establish procedures and terms under which customers may choose an

electricity supplier other than the default supplier or may choose to be served by the default supplier.  The choice

must be available for the period beginning July 1, 2002.  The procedures must provide for an orderly process of

choice during the transition period and provide conditions for leaving and returning to the default supplier.  The
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procedures must take into account electricity supply contracts for supplying customers during the transition

period.  The procedures must provide for the recovery of costs associated with those customers who choose an

alternative electricity supplier and who wish to return to the default supplier.

(4)(5)  Except as provided in 69-5-101, 69-5-102, 69-5-104 through 69-5-112, and 69-8-402, a public

utility currently doing business in Montana as part of a single integrated multistate operation, no portion of which

lies within the basin of the Columbia River, may:

(a)  defer compliance with this chapter until a time that the public utility can reasonably implement

customer choice in the state of the public utility's primary service territory, except that the public utility shall file

a transition plan pursuant to 69-8-202 to provide transition to customer choice on or before July 1, 2002, and must

have completed the transition period to customer choice by July 1, 2006; and

(b)  petition the commission to delay the public utility's transition plan filing until July 1, 2004.

(5)(6)  Upon a request from a public utility with fewer than 50 customers, the commission shall waive

compliance with the requirements of 69-8-104, 69-8-202 through 69-8-204, 69-8-208 through 69-8-211, 69-8-402,

and this section."

Section 11.  Section 69-8-203, MCA, is amended to read:

"69-8-203.  Public utility -- customer choice -- continued service -- education of customers. (1) A

customer is permitted to choose an electricity supplier pursuant to the deadlines established in 69-8-201. Public

utilities shall propose a method for customers to choose an electricity supplier.

(2)  If a customer has not chosen an electricity supplier by the end of the transition period, a city, county,

or consolidated government that is licensed as an electricity supplier may, upon application to and approval by

the commission, become the default supplier to residential and commercial customers of a public utility within its

jurisdiction. For customers that are not within the jurisdiction of a licensed and approved city, county, or

consolidated government electricity supplier area, a public utility shall propose a method in the public utility's

transition plans for assigning that customer to an electricity supplier. The commission shall establish an

application process and guidelines for the designation of one or more default suppliers for the distribution area

of each public utility.

(3)  A public utility may phase in customer choice to promote the orderly transition to a competitive market

environment pursuant to the deadlines in 69-8-201.

(4)(2)  Public utilities shall educate their customers about customer choice so that customers may make
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an informed choice of an electricity supplier. This education process must give special emphasis to education

efforts during the transition period."

Section 12.  Section 69-8-210, MCA, is amended to read:

"69-8-210.  Public utilities -- electricity supply. (1) On the effective date of a commission order

implementing a public utility's transition plan pursuant to 69-8-202, the public utility shall remove its generation

assets from the rate base.

(2)  During the transition period, the commission may establish cost-based prices for electricity supply

service for customers that do not have a choice of electricity supply service or that have not yet chosen an

electricity supplier.

(3)(2)  If During the transition period, is extended, then the customers' distribution services provider,

acting as the default supplier, shall:

(a)  beginning July 1, 2002, extend any cost-based contract with the distribution services provider's

affiliate supplier for a term of not more than 3 years; or

(b)  purchase electricity from the market; and

(c)  use a mechanism that recovers electricity supply costs in rates to ensure that those costs are fully

recovered as provided in subsection (4).

(3)  (a) The default supplier shall provide for the full electricity supply requirements of all default supply

customers.  To meet these requirements, the default supplier shall procure a portfolio of electricity supply using

industry-accepted procurement practices, which may include negotiated contracts or competitive bidding.  The

commission may develop reasonable requirements for the use of competitive bidding in the procurement process.

(b)  A default supplier may submit material related to proposed bids or contracts concerning electricity

supply to the commission before the default supplier enters into the contract.  The commission may comment on

the material.

(c)  In reviewing electricity supply contracts, the commission shall consider only those facts that were

known or should reasonably have been known by the default supplier at the time the contract was entered into

and that would have materially affected the cost or reliability of the electricity supply to be procured.

(4)  (a) The commission shall use an electricity cost recovery mechanism that ensures that all prudently

incurred electricity supply costs are fully recoverable in rates.  The cost recovery mechanism must provide for

prospective rate adjustments for cost differences resulting from cost changes, load changes, and the time value
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of money on the differences.

(b)  The default supplier shall submit a proposed electricity supply cost recovery mechanism to the

commission for approval on or before July 1, 2001.  A mechanism must be adopted by the commission before

March 30, 2002.

(c)  The commission shall establish a method to provide for the full recovery of electricity supply costs

that extend beyond the end of the transition period.

(4)(5)  If a public utility intends to be an electricity supplier through an unregulated division, then the public

utility must be licensed as an electricity supplier pursuant to 69-8-404.

(6) A public utility shall offer its customers an opportunity to purchase a separately marketed product

composed of power from renewable resources.  This product may be priced differently from the standard

electricity product authorized in this section. For the purposes of this section, "renewable resources" means

biomass, wind, solar, or geothermal resources."

Section 13.  Section 69-8-211, MCA, is amended to read:

"69-8-211.  Public utilities -- transition costs and charges -- rate moratorium. (1) Subject to the

provisions of this section, the commission shall allow recovery of the following categories of transition costs:

(a)  the unmitigable costs of qualifying facility contracts, including reasonable buyout or buydown costs,

for which the contract price of generation is above the market price for generation;

(b)  the unmitigable costs of energy supply-related regulatory assets and deferred charges that exist

because of current regulatory practices and that can be accounted for up to the effective date of the commission's

final order regarding a public utility's transition plan, including costs, expenses, and reasonable fees related to

issuing of transition bonds;

(c)  the unmitigable transition costs related to public utility-owned generation and other power purchase

contracts, except that recovery of those costs is limited to the amount accruing during the first 4 years after the

commission enters an order pursuant to 69-8-202(3); and

(d)  other transition costs as may qualify for recovery under this section.

(2)  Transition costs as determined by the commission upon an affirmative showing by a public utility must

meet the following requirements:

(a)  Transition costs must reflect all reasonable mitigation by the public utility, including but not limited

to good faith efforts to renegotiate contracts, buying out or buying down contracts, and refinancing through
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transition bonds.

(b)  The value of all generation-related assets and liabilities and electricity supply costs must be

reasonably demonstrable and must be considered on a net basis, and methods for determining value must

include but are not limited to:

(i)  estimating future market values of electricity and ancillary services provided by the assets;

(ii) appraisal by independent third-party professionals; or

(iii) a competitive bid sale.

(c)  Investments and power purchase contracts must have been previously allowed in rates or, if not

previously in rates, must be determined to be used and useful to ratepayers in connection with the commission's

approval of the utility's transition plan.

(d)  Unless otherwise provided for in this chapter, only costs related to existing investments and power

purchase contracts identified in subsection (2)(c) and costs arising from those investments and power purchase

contracts may be included as transition costs.

(3)  (a) On commission approval of the amount of a public utility's transition costs, those costs must be

recovered through the imposition of a transition charge.

(b)  A transition charge may not be collected from customers for:

(i)  new or additional loads of 1,000 kilowatts or greater that were first served by the public utility after

December 31, 1996; or

(ii) loads served by that customer's own generation.

(c)  Subject to commission approval, a utility and a customer may agree to alter the customer's transition

charge payment schedule. Public utilities may file with the commission tariffs for electric service rates that foster

economic development or retention of existing customers within the state, including generally available rate

schedules. Transition charges are the only charges that may be imposed upon a customer class to recover

transition costs under this section. A separate exit fee may not be charged.

(4)  Transition charges must be imposed within a transition cost recovery period approved by the

commission on a case-by-case basis. Except for transition costs recovered under subsection (1)(c), categories

of transition costs may have varying transition cost recovery periods.

(5)  Approval of transition costs and collection of those transition costs through transition charges is a

settlement of all transition costs claims by a public utility. A public utility seeking to recover transition costs through

any means not authorized by this chapter may not collect transition charges with respect to these transition costs.
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(6)  Except as provided in subsection (7), public utilities shall implement a rate moratorium during the

transition period as follows:

(a)  From July 1, 1998, through June 30, 2000, public utilities may not charge rates higher than those

rates in effect on July 1, 1998.

(b)  From from July 1, 2000, through June 30, 2002, and only for those customers subject to the

provisions of 69-8-201(1)(b),.  During that period, public utilities may not increase that increment of rates normally

allocated to electric supply-related costs above the increment associated with electric supply-related costs

reflected in rates in effect on July 1, 1998. Beginning on July 1, 2000, public utilities may propose increases to

those increments of rates normally allocated to transmission and distribution costs.

(7)  Excepted from the provisions of subsection (6) are:

(a)  increased costs related to universal system benefits programs greater than those currently in rates,

including the treatment of universal system benefits program costs as an expense;

(b)  increased costs necessary to implement full customer choice, including but not limited to metering,

billing, and technology. Those costs must be recovered from the customers on whose behalf the increased costs

are incurred.

(c)  subject to commission approval, an extraordinary event resulting in either:

(i)  a 4% annual revenue requirement increase from July 1, 1998, through June 30, 2000; or

(ii) an 8% power supply-related annual revenue requirement increase from July 1, 2000, through June

30, 2002;

(d)  the increase or decrease in the annual state and local property tax expense that has occurred since

May 2, 1997.

(8)  Notwithstanding subsections (6) and (7), during the transition period, public utilities may not charge

rates or collect costs that include costs reallocated to transition costs at a level higher than the public utility would

reasonably expect to recover in rates had the current regulatory system remained intact.

(9) Public utilities shall apply savings resulting under 69-8-503 toward the rate moratorium pursuant to

subsection (6).

(10) During the 4-year transition period Before July 1, 2002, public utilities may accelerate the

amortization of accumulated deferred investment tax credits associated with transmission, distribution, and the

general plant as an adjustment to earnings if electric earnings fall below 9.5% earned return on average equity.

The public utility may include the flow through of investment tax credits so that the public utility's earned return
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on equity is maintained at 9.5%. Accumulated deferred investment tax credits amortized under this subsection

may not be reflected in operating income for ratemaking purposes.

(11) The commission shall issue the accounting orders necessary to align rate moratorium timing and

requirements to actual transition bonds savings."

Section 14.  Section 69-8-402, MCA, is amended to read:

"69-8-402.  Universal system benefits programs. (1) Universal system benefits programs are

established for the state of Montana to ensure continued funding of and new expenditures for energy

conservation, renewable resource projects and applications, energy conservation measures for irrigated

agriculture, and low-income energy assistance during the transition period and into the future.

(2)  Beginning January 1, 1999, 2.4% of each utility's annual retail sales revenue in Montana for the

calendar year ending December 31, 1995, is established as the initial funding level for universal system benefits

programs. To collect this amount of funds on an annualized basis in 1999, the commission shall establish rates

for utilities subject to its jurisdiction and the governing boards of cooperatives shall establish rates for the

cooperatives. Except as provided in subsection (7) (8), these universal system benefits charge rates must remain

in effect until July 1, 2003 December 31, 2005.

(a)  The recovery of all universal system benefits programs costs imposed pursuant to this section is

authorized through the imposition of a universal system benefits charge assessed at the meter for each local

utility system customer as provided in this section.

(b)  Utilities must receive credit toward annual funding requirements for a utility's internal programs or

activities that qualify as universal system benefits programs, including those portions of expenditures for the

purchase of power that are for the acquisition or support of renewable energy, conservation-related activities,

conservation and efficiency measures for irrigated agriculture, or low-income energy assistance, and for large

customers' programs or activities as provided in subsection (7) (8). The department of revenue shall review

claimed credits of the utilities and large customers pursuant to 69-8-414.

(c)  A utility's distribution services provider at which the sale of power for final end use occurs is the utility

that receives credit for the universal system benefits programs expenditure.

(d)  A customer's distribution services provider shall collect universal system benefits funds less any

allowable credits.

(e)  For a utility to receive credit for low-income related expenditures and conservation and efficiency
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measures for irrigated agriculture, the activity must have taken place in Montana.

(f)  If a utility's or a large customer's credit for internal activities does not satisfy the annual funding

provisions of subsection (2), then the utility shall make a payment to the universal system benefits fund

established in 69-8-412 for any difference.

(3)  Cooperative utilities may collectively pool their statewide credits to satisfy their annual funding

requirements for universal system benefits programs, conservation and efficiency measures for irrigated

agriculture, and low-income energy assistance.

(4)  A utility's transition plan must describe how the utility proposes to provide for universal system

benefits programs, including the methodologies, such as cost-effectiveness and need determination, used to

measure the utility's level of contribution to each program.

(5)  A utility's minimum annual funding requirement for low-income energy and weatherization assistance

is established at 17% of the utility's annual universal system benefits funding level and is inclusive within the

overall universal system benefits funding level.

(a)  A utility must receive credit toward the utility's low-income energy assistance annual funding

requirement for the utility's internal low-income energy assistance programs or activities.

(b)  If a utility's credit for internal activities does not satisfy its annual funding requirement, then the utility

shall make a payment for any difference to the universal low-income energy assistance fund established in

69-8-412.

(6)  An individual customer may not bear a disproportionate share of the local utility's funding

requirements, and a sliding scale must be implemented to provide a more equitable distribution of program costs.

(7) (a) Except for those utilities that have not filed a transition plan, a utility's minimum annual funding

requirement for reducing energy costs through conservation and efficiency measures for irrigated agriculture is

established at 6% of the utility's annual universal system benefits funding level and is inclusive within the overall

universal system benefits funding level.

(b)  A utility must receive credit toward the utility's irrigated agriculture assistance annual funding

requirement for the utility's internal irrigated agriculture assistance programs or activities.

(c)  If a utility's credit for internal activities does not satisfy its annual funding requirement, then the utility

shall make a payment for any difference to the irrigated agriculture energy assistance fund established in

69-8-412.

(7)(8)  (a)  A large customer:
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(i)  shall pay a universal system benefits programs charge with respect to the large customer's qualifying

load equal to the lesser of:

(A)  $500,000, less the large customer credits provided for in this subsection (7) (8); or

(B)  the product of 0.9 mills per kilowatt hour multiplied by the large customer's total kilowatt hour

purchases, less large customer credits with respect to that qualifying load provided for in this subsection (7) (8);

(ii) must receive credit toward that large customer's universal system benefits charge for internal

expenditures and activities that qualify as a universal system benefits programs expenditure, and these internal

expenditures must include but not be limited to:

(A)  expenditures that result in a reduction in the consumption of electrical energy in the large customer's

facility; and

(B)  those portions of expenditures for the purchase of power at retail or wholesale that are for the

acquisition or support of renewable energy or conservation-related activities.

(b)  Large customers making these expenditures must receive a credit against the large customer's

universal system benefits charge, except that any of those amounts expended in a calendar year that exceed that

large customer's universal system benefits charge for the calendar year must be used as a credit against those

charges in future years until the total amount of those expenditures has been credited against that large

customer's universal system benefits charges.

(8)(9)  A public utility shall prepare and submit an annual summary report of the public utility's activities

relating to all universal system benefits programs to the commission, the department of revenue, and the

transition advisory committee provided for in 69-8-501. A cooperative utility shall prepare and submit annual

summary reports of activities to the cooperative utility's respective local governing body, the statewide cooperative

utility office, and the transition advisory committee. The statewide cooperative utility office shall prepare and

submit an annual summary report of the activities of individual cooperative utilities, including a summary of the

pooling of statewide credits, as provided in subsection (3), to the department of revenue and to the transition

advisory committee. The annual report of a public utility or of the statewide cooperative utility office must include

but is not limited to:

(a)  the types of internal utility and customer programs being used to satisfy the provisions of this chapter;

(b)  the level of funding for those programs relative to the annual funding requirements prescribed in

subsection (2); and

(c)  any payments made to the statewide funds in the event that internal funding was below the prescribed
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annual funding requirements.

(9)(10) A utility or large customer filing for a credit shall develop and maintain appropriate documentation

to support the utility's or the large customer's claim for the credit.

(10)(11) (a) A large customer claiming credits for a calendar year shall submit an annual summary report

of its universal system benefits programs activities and expenditures to the department of revenue and to the

large customer's utility. The annual report of a large customer must identify each qualifying project or expenditure

for which it has claimed a credit and the amount of the credit. Prior approval by the department of revenue or the

utility is not required, except as provided in subsection (10)(b) (11)(b).

(b)  If a large customer claims a credit that the department of revenue disallows in whole or in part, the

large customer is financially responsible for the disallowance. A large customer and the large customer's utility

may mutually agree that credits claimed by the large customer be first approved by the utility. If the utility

approves the large customer credit, the utility may be financially responsible for any subsequent disallowance."

Section 15.  Section 69-8-403, MCA, is amended to read:

"69-8-403.  Commission authority -- rulemaking authority. (1) Beginning on the effective date of a

commission order regarding a public utility's transition plan, the commission shall regulate the public utility's retail

transmission and distribution services within the state of Montana, as provided in this chapter, and may not

regulate the price of electricity supply except as electricity supply may be procured as provided in this section:

(a)  by one or more default suppliers for those customers not being served by a competitive supplier; or

(b)  by the distribution function of a public utility for those customers that are not being served by a

competitive electricity supplier as provided by commission rules. During the transition period, those procurements

may include a cost-based contract from a supply affiliate or an unregulated division.

(2)  The commission shall decide if there is workable competition in the electricity supply market by

determining whether competition is sufficient to inhibit monopoly pricing or anticompetitive price leadership. In

reaching a decision, the commission may not rely solely on market share estimates.

(3)  The commission shall license electricity suppliers and enforce licensing provisions pursuant to

69-8-404.

(4)  The commission shall promulgate rules that identify the licensees and ensure that the offered

electricity supply is provided as offered and is adequate in terms of quality, safety, and reliability.

(5)  The commission shall establish just and reasonable rates through established ratemaking principles
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for public utility distribution and transmission services and shall regulate these services. The commission may

approve rates and charges for electricity distribution and transmission services based on alternative forms of

ratemaking such as performance-based ratemaking, on a demonstration by the public utility that the alternative

method complies with this chapter, and on the public utility's transition plan.

(6)  The commission shall certify that a cooperative utility has adopted a transition plan that complies with

this chapter. A cooperative utility's transition plan is considered certified 60 days after the cooperative utility files

for certification.

(7)  The commission shall promulgate rules that protect consumers, distribution services providers, and

electricity suppliers from anticompetitive and abusive practices.

(8)  The commission shall license default suppliers and enforce default licensing provisions pursuant to

69-8-416.

(9)  The commission shall promulgate rules for the licensing of default suppliers on or before December

1, 1999.

(8)  The commission shall establish electricity supply rates for individual customer classes, which may

vary based on cost factors associated with classifications of service or customers and any other reasonable

consideration.  Collectively, the individual electricity supply rates must reflect the full level of electricity supply

costs that the default supplier incurs on behalf of its customers.

(10)(9) Until the commission has determined that workable competition has developed for small

customers, a default supplier's obligation to serve remains.

(11)(10) In addition to promulgating rules expressly provided for in this chapter, the commission may

promulgate any other rules necessary to carry out the provision of this chapter.

(12)(11) This chapter does not give the commission the authority to:

(a)  regulate cooperative utilities in any manner other than reviewing certification filings for compliance

with this chapter; or

(b)  compel any change to a cooperative utility's certification filing made pursuant to this chapter."

Section 16.  Section 69-8-412, MCA, is amended to read:

"69-8-412.  Funds established -- fund administrators designated -- purpose of funds -- department

rulemaking authority to administer funds. (1) If, pursuant to 69-8-402(2)(f) or (5)(b), there is any positive

difference between credits and the annual funding requirement, the department of revenue shall establish one
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or both all of the following funds:

(a)  a fund to provide for universal system benefits programs other than low-income energy assistance.

The department of environmental quality shall administer this fund.

(b)  a fund to provide universal low-income energy assistance. The department of public health and

human services shall administer this fund.

(c)  a fund to provide for reductions in the energy costs of irrigated agriculture through energy

conservation and efficiency measures.  The department of agriculture shall administer this fund.

(2)  The purpose of these funds is to fund universal system benefits programs.

(3)  The department of environmental quality and the department of public health and human services

may adopt rules that administer and expend the money in each respective fund based on an annual statewide

funding assessment that identifies funding needs in universal system benefits programs. The annual assessment

must take into account existing utility and large customer universal system benefits programs expenditures."

Section 17.  Section 69-8-414, MCA, is amended to read:

"69-8-414.  Universal system benefits programs credit review process. (1) All annual reports

required pursuant to 69-8-402(8) and (10) 69-8-402(9) and (11) must be filed with the department of revenue on

March 1 of each year.

(2)  Except as provided in 69-8-413, upon a challenge by an interested person, the department of revenue

shall ensure that the credit claimed is consistent with this chapter. An interested person may file comments

challenging the claim, including supporting documentation, with the department of revenue. A challenge of any

claimed credit must be filed within 60 days of the department of revenue's receipt of the credit claimant's annual

reports required pursuant to 69-8-402(8) and (10) 69-8-402(9) and (11).

(3)  Claimed credits are presumed to be correct unless challenged by an interested person. If a challenge

is filed by an interested person, the department of revenue shall conduct an initial review of a challenged credit

and shall make a determination as to the likelihood that the challenged credit qualifies for universal system

benefits programs. If the department of revenue finds that the challenged credit is not likely to qualify for universal

system benefits programs, the department of revenue shall formally review the challenge; otherwise, the

department of revenue shall dismiss the challenge and provide a statement of the reasons supporting dismissal

of the challenge. The department of revenue may request additional information from the credit claimant or

interested person. The department of revenue shall complete the initial review within 30 days of the challenge.
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(4)  If the department of revenue determines that a formal review of a challenged credit is necessary, the

department of revenue shall provide public notice of the opportunity to comment to the credit claimant and

interested persons. The department of revenue may also schedule an oral hearing. If a hearing is scheduled, the

department of revenue shall provide public notice of the hearing to the credit claimant and interested persons.

(5)  For a formal credit review challenge, the following procedures apply:

(a)  The credit claimant shall provide documentation supporting the credit claimed to the department of

revenue and to all interested persons, subject to department of revenue protective orders for confidential or

sensitive materials, upon a showing of a privacy interest by the credit claimant.

(b)  The department of revenue shall make all materials related to the claim, the challenge, and the

submitted comments available to the credit claimant and for public inspection and photocopying, subject to any

department of revenue protective orders.

(c)  The credit claimant may respond in writing to any comments and other documents filed by an

interested person.

(d)  The department of revenue may ask for additional detailed information to implement this section.

(6)  Upon completing a formal review of a challenged credit, the department of revenue shall make a

decision to certify or to deny the credit claimed, providing a statement of the reasons supporting the department

of revenue's decision. The formal review of a challenged credit, including the department of revenue's final

decision, must be completed within 60 days of the department of revenue's public notice of the opportunity to

comment on the challenged credit."

Section 18.  Consumer electricity support program. (1)  There is a consumer electricity support

program.  The purpose of the program is to provide an affordable and reliable electricity supply to customers of

the default supplier from July 1, 2002, until June 30, 2007.  The consumer electricity support program consists

of financial support or the assignment and subsequent disposition of electricity supply.

(2)  There is a consumer electricity support account in the state special revenue fund. The account must

be used for the deposit of any of the financial sources dedicated to the account.  Distributions from the account

must be in accordance with rules adopted by the department of administration for the program. Financial sources

for funding the account may include:

(a)  allocations from the state as provided by law; and

(b)  other financial sources as identified in rules adopted by the department of administration.
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(3)  Electricity supply made available for the program must be either disposed of, with the resulting

revenue deposited to the consumer electricity support account, or assigned to the distribution services provider

to serve default supply customers. The electricity supply providers must be reimbursed for electricity supply

contributed and used in accordance with rules adopted by the department of administration for this program.

Electricity supply sources include:

(a)  electricity provided by electricity suppliers;

(b)  electricity available in the electrical energy pool established in [section 1 of House Bill No. 645];

(c)  government power authorities;

(d)  qualifying facility electricity supply as provided by law; and

(e)  any other source of electricity supply as identified in rules adopted by the department of

administration.

(4)  The consumer electricity support program must be administered by the department of administration.

The department shall adopt rules necessary to operate the program and to allocate the consumer electricity

support resources beginning July 1, 2002. The rules must provide for the equitable distribution of program

resources for default supply customers and for the reimbursement of the electricity supply providers.  The rules

must balance the short-term considerations of cost mitigation with the longer-term interests of encouraging

customer demand response by establishing accurate electricity supply price signals. The department shall

implement the consumer electricity support program in coordination with the default supplier.

(5)  The department of administration may recover the costs of administering the program from the

consumer electricity support account.

Section 19.  Funding of consumer electricity support program. (1)  Up to $100 million each year from

the revenue derived from the electrical energy excess revenue tax imposed by [sections 1 through 10 of Senate

Bill No. 512] must be transferred from the general fund into the consumer electricity support account.

(2)  Pursuant to rules adopted by the department of administration under [section 18], at least 80% of the

money in the account must be used to promote price stability of the supply of electrical energy in Montana:

(a)  for default customers of a public utility that has submitted a transition plan pursuant to parts 1 through

5 of this chapter on or before July 1, 2001; and

(b)  for customers that chose an electrical energy supplier as provided in Title 69, chapter 8, part 2.

(3)  Pursuant to rules adopted by the department of administration under [section 18], the amount

STATE INTERNET/BBS COPY - 23 - HB 474



HB0474

remaining in the account after promoting price stability of the supply of electrical energy under subsection (2) of

this section may be used for the following purposes:

(a)  assisting in the recruitment of new employers with 100 employees or more and in the promotion of

the expansion of employment by 100 employees or more by existing employers who need a reasonable and

stable supply of electrical energy;

(b)  funding universal system benefits programs provided for in this chapter;

(c)  providing low-interest loans for new transmission facilities or for improvements to existing

transmission facilities;

(d)  providing low-interest loans for the construction of new temporary or permanent electrical generation

facilities and for the expansion of the net generation capacity of existing electrical generation facilities. The

electrical generation facilities referred to in this subsection must have an electrical generation capacity of 60

megawatts or less.

(4)  In adopting rules, the department of administration shall consult with the commission and the

consumer counsel.  The department may contract with the commission for the administration of portions of the

program.

(5)  The funds deposited in the account under this section but not expended for the purposes established

in this section must be transferred to the general fund after the end of each biennium.

(6)  The money in the state special revenue account is statutorily appropriated, as provided in 17-7-502,

for the purposes of [section 18] and this section.

Section 20.  Short title. [Sections 20 through 28] may be cited as the "Montana Power Authority Act".

Section 21.  Purpose.  The legislature finds and declares that:

(1)  the economic viability and security of the state of Montana is directly linked to reliable and affordable

electrical energy;

(2)  electrical energy has become a basic and irreplaceable necessity that impacts the public health,

safety, and welfare of all Montana citizens;

(3)  Montana's residential, agricultural, governmental,  commercial, and industrial consumers of electrical

energy are entitled to cost-based prices for electrical energy; and

(4)  it is in the public interest that the Montana power authority have the ability to:
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(a)  purchase electrical energy from any supplier in the wholesale market for the purpose of providing

reliable, cost-based power exclusively to Montana consumers;

(b)  construct, acquire, or enter into joint ventures to construct or acquire electrical generation facilities

that will provide cost-based power to consumers in Montana;

(c)  construct, acquire, or enter into joint ventures to construct or acquire electrical energy transmission

or distribution systems;

(d)  sell electrical energy to a default supplier and to any municipal utility, cooperative utility, or

investor-owned utility that serves Montana customers;

(e)  contract with public or private entities for the operation and maintenance of state-owned power

facilities; and

(f)  encourage and support energy conservation to mitigate consumer costs and detrimental impacts on

the environment.

Section 22.  Definitions. As used in [sections 20 through 28], unless the context requires otherwise, the

following definitions apply:

(1)  "Cost-based" means the price charged to a distribution services provider that is sufficient to meet the

operating costs, including commodity costs, of the Montana power authority and to ensure timely repayment of

bonds issued on behalf of or any other debt incurred by the Montana power authority.

(2)  "Default supplier" means a distribution services provider.

(3)  "Department" means the department of natural resources and conservation established in 2-15-3301.

(4)  "Montana power authority" or "authority" means the citizen board established in [section 23].

Section 23.  Montana power authority -- board composition -- procedures. (1)  There is a Montana

power authority consisting of a seven-member citizen board appointed by the governor with the consent of the

senate.

(2)  In selecting the members, the governor shall:

(a)  consider each prospective member's knowledge and understanding of the structural and financial

dimensions of the electrical energy sector of the state's economy;

(b)  ensure that two of the members broadly represent, as evidenced by their background, experience,

and livelihood, the following categories of electrical energy consumption:
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(i)  irrigated agriculture;

(ii) commercial and industrial enterprise; and

(iii) residential;

(c)  choose an at-large member with academic or business credentials that indicate that the person has

substantial experience in energy markets in the region of the western states; and

(d) choose an at-large member with substantial experience in financial, banking, and bonding matters.

(3)  The members shall elect the presiding officer by majority vote.

(4)  Members of the Montana power authority shall serve staggered 4-year terms.  The governor shall

designate two of the initial members to serve 2-year terms and three of the initial members to serve 3-year terms. 

Vacancies must be filled by appointment for the unexpired term.  A member may not serve more than two

consecutive terms.

(5)  The Montana power authority shall meet at least twice a year and may meet more frequently as

required by circumstances or at the request of any two or more members of the authority.

(6)  Decisions of the Montana power authority require a simple majority of the whole membership.

(7)  The Montana power authority is attached to the department for administrative purposes, and the

department shall provide staff support and a liaison between the authority and other state or federal agencies.

Section 24.  Powers and duties. (1)  The Montana power authority may:

(a)  purchase electrical energy from any wholesale power supplier, on a contractual basis, without

limitation on the duration of any contract, to meet the aggregated load requirements of consumers in the service

territory of a distribution services provider in Montana;

(b)  purchase, construct, and operate electrical generation facilities or electrical energy transmission or

distribution systems in the state;

(c)  enter into joint ventures with any municipality, a cooperative, an investor-owned utility, or any other

public or licensed private entity in Montana for the purpose of financing the construction of an electrical generation

facility or an electrical energy transmission or distribution system;

(d)  request that the legislature authorize revenue bonds to be issued by the board of examiners pursuant

to Title 17, chapter 5, for the purpose of:

(i)  constructing electrical generation facilities or electrical energy transmission or distribution systems

in the state; or
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(ii) purchasing an electrical generation facility or an electrical energy transmission or distribution system;

or

(e)  sell electrical energy to any distribution services provider in the state;

(f)  participate in a regional transmission organization established in response to or in compliance with

an order of the federal energy regulatory commission; and

(g)  participate with any municipality in an electrical energy generation project as provided in Title 90,

chapter 5, part 1. The bonds may be publicly or privately sold, bear interest at  rates and times, and mature at

times not exceeding 40 years from the date of issuance as the board shall determine. The board may issue the

bonds pursuant to a resolution or indenture of trust with a financial institution having the powers of a trust

company. The resolution or indenture may contain provisions for protecting and enforcing the rights of

bondholders that are reasonable and proper and not in violation of law, including covenants setting forth the

duties of the state, the board of examiners, the authority, or agencies of the state in relation to the acquisition,

construction, improvements, maintenance, operation, repair, and insurance of the project financed with the

proceeds of the bonds and the custody and application of all money. The trust indenture may set forth the rights

and remedies of the bondholders as is customary in trust indentures, deeds of trust, and mortgages securing

bonds.

(2)  The Montana power authority shall, subsequent to the purchase of electrical energy from the

wholesale market or the generation of power from an in-state generation facility, offer cost-based electrical energy

to Montana consumers, including to a default supplier and to any municipal utility, cooperative utility, or

investor-owned utility in the state.

Section 25.  Bond authorization. (1) The board of examiners may issue and sell bonds of the state in

an aggregate principal amount not to exceed $500 million for the purposes authorized in [section 26]. The bonds

are revenue obligations in which the net revenue from the sale of the electrical energy produced from the

electrical generation facilities acquired or built pursuant to [section 26] or revenue from electrical energy

transmission and distribution charges is pledged for payment of the principal and interest on the bonds. The board

may issue the bonds in accordance with the applicable provisions contained in 17-5-921 through 17-5-930.

(2)  The proceeds of the bonds, other than any premiums and accrued interest received, must be

deposited in an account in the state special revenue fund. Premiums and accrued interest must be deposited in

the debt service fund established in 17-2-102. Proceeds of bonds deposited in the account may be used to pay
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the costs of issuing the bonds and to fulfill the purposes authorized in [section 26]. For the purposes of 17-5-803

and 17-5-804, the account constitutes a capital projects account. The bond proceeds must be available to the

Montana power authority and may be used for the purposes authorized in this section without further budgetary

authorization.

(3)  (a) In authorizing the sale and issuance of the bonds, the board of examiners, upon request of the

Montana power authority, may create separate accounts or subaccounts to provide for the payment and security

of the bonds, including a debt service reserve account.  The net revenue from the sale of the electrical energy

produced from the electrical generation facilities acquired pursuant to [section 26] must be pledged to these

accounts.

(b)  The electrical energy produced from the electrical generation facilities must be offered to in-state

customers before the electrical energy may be offered to other customers.

Section 26.  Use of bond proceeds. The Montana power authority shall use the proceeds of the bonds

authorized in [section 25] to purchase the electrical generation facilities and associated water rights for those

facilities, to build electrical energy generation facilities, to design and build new state-owned electrical energy

transmission or distribution systems, or to pay capitalized interest during construction, to fund a debt service

reserve, and to pay costs associated with the sale and security of the bonds. The Montana power authority may

not acquire a facility or system that is associated with a superfund project.

Section 27.  Interagency cooperation. (1)  State agencies shall cooperate with the Montana power

authority in the planning of electrical energy purchases or the permitting or constructing of electrical generation

facilities.

(2)  Within the limits of available resources, state agencies shall provide scientific, economic, and other

relevant data requested by the Montana power authority.

Section 28.  Pledge. In accordance with constitutions of the United States and the state of Montana, the

state pledges that it will not in any way impair the obligations of any agreement between the state and the holders

of the bonds issued by the state.

Section 29.  Adoption of rules. Because the supply and price of electricity constitute a threat to the
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public health, safety, and welfare, the commission and the department of administration may begin proceedings

to adopt rules immediately upon passage and approval of [this act].  The rules must be adopted by July 1, 2001.

Section 30.  Repealer. Sections 35-19-103, 69-8-416, and 69-8-417, MCA, are repealed.

Section 31.  Codification instruction. (1) [Sections 1 through 5] are intended to be codified as an

integral part of Title 17, chapter 6, and the provisions of Title 17, chapter 6, apply to [sections 1 through 5].

(2)  [Sections 18 and 19] are intended to be codified as an integral part of Title 69, chapter 8, and the

provisions of Title 69, chapter 8, apply to [sections 18 and 19].

(3)  [Sections 20 through 28] are intended to be codified as an integral part of Title 69, and the provisions

of Title 69 apply to [sections 20 through 28].

Section 32.  Effective dates. (1)  Except as provided in subsection (2), [this act] is effective July 1, 2001.

(2)  [Sections 29 and 31 and this section] are effective on passage and approval.

- END -
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Chief Clerk of the House
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President of the Senate

Signed this day
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HOUSE BILL NO. 474

INTRODUCED BY P. SLITER

AN ACT REVISING LAWS RELATING TO ELECTRICAL ENERGY; ALLOWING CUSTOMERS WHO ELECTED

AN ALTERNATIVE ELECTRICAL ENERGY SUPPLIER AN OPPORTUNITY TO RECEIVE ELECTRICAL

ENERGY FROM THE DEFAULT SUPPLIER; PROVIDING THAT ELECTRICAL ENERGY PURCHASED FROM

THE DEFAULT SUPPLIER BY A DEFAULT CUSTOMER MUST BE USED FOR A CONSUMPTIVE PURPOSE

AND MAY NOT BE REMARKETED; AUTHORIZING THE BOARD OF INVESTMENTS TO INVEST IN NEW

GENERATION PROJECTS THAT MEET CERTAIN CRITERIA; PROVIDING ELIGIBILITY CRITERIA FOR THE

PROJECTS, INCLUDING LONG-TERM CONTRACTS WITH THE DEFAULT SUPPLIER OR A MONTANA

INDUSTRY FOR THE PURCHASE OF THE ELECTRICAL ENERGY GENERATED BY THE PROJECTS;

REQUIRING A PLEDGE OF THE CONTRACT PROCEEDS AS A REPAYMENT OPTION FOR THE

INVESTMENTS; MAKING THE STATE A PARTY TO THE CONTRACT IN THE EVENT OF DEFAULT IN

PAYMENT BY DEFAULT SUPPLIER; EXTENDING THE DURATION OF THE UNIVERSAL SYSTEM BENEFITS

CHARGE; MODIFYING THE DEFAULT SUPPLIER LICENSING RULES; CREATING A CONSUMER

ELECTRICITY SUPPORT PROGRAM; PROVIDING THAT AN ELECTRICITY BUYING COOPERATIVE MAY

SERVE AS A SUPPLIER OR PROMOTER OF ALTERNATIVE ENERGY AND CONSERVATION PROGRAMS;

DEFINING "ELECTRICITY SUPPLY COSTS"; CLARIFYING THE DEFINITION OF "UNIVERSAL SYSTEM

BENEFITS PROGRAMS" TO INCLUDE IRRIGATED AGRICULTURE; PROVIDING FOR PROCEDURES FOR

A TRANSITION TO CUSTOMER CHOICE; PROVIDING FOR THE DEFAULT SUPPLIER'S RECOVERY OF

ELECTRICITY SUPPLY COSTS;  REVISING THE UNIVERSAL SYSTEM BENEFITS PROGRAMS FUNDING

LEVEL TO INCLUDE IRRIGATED AGRICULTURE; ESTABLISHING A MONTANA POWER AUTHORITY;

ALLOWING THE AUTHORITY TO PURCHASE, CONSTRUCT, AND OPERATE ELECTRICAL GENERATION

FACILITIES OR ELECTRICAL ENERGY TRANSMISSION OR DISTRIBUTION SYSTEMS AND TO ENTER

INTO JOINT VENTURES FOR THESE PURPOSES; AUTHORIZING THE BOARD OF EXAMINERS TO ISSUE

REVENUE BONDS FOR THE MONTANA POWER AUTHORITY TO ACQUIRE ELECTRICAL GENERATION

FACILITIES AND TO BUILD ELECTRICAL ENERGY TRANSMISSION OR DISTRIBUTION SYSTEMS;

PROVIDING THAT THE PRINCIPAL AND INTEREST ON THE BONDS IS PAYABLE FROM THE SALE OF

ELECTRICAL ENERGY FROM THE FACILITIES AND FROM ELECTRICAL ENERGY TRANSMISSION AND

DISTRIBUTION CHARGES; AMENDING SECTIONS 17-7-502, 35-19-104, 69-8-103, 69-8-104, 69-8-201,

69-8-203, 69-8-210, 69-8-211, 69-8-402, 69-8-403, 69-8-412, AND 69-8-414, MCA; REPEALING SECTIONS



35-19-103, 69-8-416, AND 69-8-417, MCA; AND PROVIDING EFFECTIVE DATES.


