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HOUSE BILL NO. 84

INTRODUCED BY B. NEWMAN

BY REQUEST OF THE DEPARTMENT OF JUSTICE

A BILL FOR AN ACT ENTITLED: "AN ACT ELIMINATING MITIGATED DELIBERATE HOMICIDE AND

PROVIDING THAT IF, AT THE SENTENCING STAGE FOLLOWING A DELIBERATE HOMICIDE CONVICTION,

EITHER PARTY PROVES BY A PREPONDERANCE OF THE EVIDENCE THAT THE PERSON COMMITTED

THE OFFENSE UNDER THE INFLUENCE OF EXTREME MENTAL OR EMOTIONAL STRESS FOR WHICH

THERE IS A REASONABLE EXPLANATION OR EXCUSE, THE PERSON SHALL BE PUNISHED BY

IMPRISONMENT IN THE STATE PRISON FOR A TERM OF NOT LESS THAN 2 YEARS OR MORE THAN 40

YEARS; AMENDING SECTIONS 40-4-219, 40-15-102, 41-3-423, 41-5-206, 42-2-608, 45-1-205, 45-5-102,

46-18-205, 46-18-219, 46-18-231, 46-18-1001, 46-23-502, 50-20-108, 50-20-112, 61-5-405, 61-11-203, AND

72-2-813, MCA; REPEALING SECTION 45-5-103, MCA; AND PROVIDING AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1.  Section 40-4-219, MCA, is amended to read:

"40-4-219.  Amendment of parenting plan -- mediation. (1) The court may in its discretion amend a

prior parenting plan if it finds, upon the basis of facts that have arisen since the prior plan or that were unknown

to the court at the time of entry of the prior plan, that a change has occurred in the circumstances of the child and

that the amendment is necessary to serve the best interest of the child. In determining the child's best interest

under this section, the court may, in addition to the criteria in 40-4-212, also consider whether:

(a)  the parents agree to the amendment;

(b)  the child has been integrated into the family of the petitioner with consent of the parents;

(c)  the child is 14 years of age or older and desires the amendment;

(d)  one parent has willfully and consistently:

(i)  refused to allow the child to have any contact with the other parent; or

(ii) attempted to frustrate or deny contact with the child by the other parent; or

(e)  one parent has changed or intends to change the child's residence in a manner that significantly

affects the child's contact with the other parent.

(2)  A court may modify a de facto parenting arrangement in accordance with the factors set forth in
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40-4-212.

(3)  The court shall presume a parent is not acting in the child's best interest if the parent does any of the

acts specified in subsection (1)(d) or (8).

(4)  The court may amend the prior parenting plan based on subsection (1)(e) to provide a new residential

schedule for parental contact with the child and to apportion transportation costs between the parents.

(5)  Attorney fees and costs must be assessed against a party seeking frivolous or repeated amendment

if the court finds that the amendment action is vexatious and constitutes harassment.

(6)  A parenting plan may be amended upon the death of one parent pursuant to 40-4-221.

(7)  As used in this section, "prior parenting plan" means a parenting determination contained in a judicial

decree or order made in a parenting proceeding. In proceedings for amendment under this section, a proposed

amended parenting plan must be filed and served with the motion for amendment and with the response to the

motion for amendment. Preference must be given to carrying out the parenting plan.

(8)  (a) If a parent or other person residing in that parent's household has been convicted of any of the

crimes listed in subsection (8)(b), the other parent or any other person who has been granted rights to the child

pursuant to court order may file an objection to the current parenting order with the court. The parent or other

person having rights to the child pursuant to court order shall give notice to the other parent of the objection as

provided by the Montana Rules of Civil Procedure, and the other parent has 20 days from the notice to respond.

If the parent who receives notice of objection fails to respond within 20 days, the parenting rights of that parent

are suspended until further order of the court. If that parent responds and objects, a hearing must be held within

30 days of the response.

(b)  This subsection (8) applies to the following crimes:

(i)  deliberate homicide, as described in 45-5-102;

(ii) mitigated deliberate homicide, as described in 45-5-103;

(iii)(ii) sexual assault, as described in 45-5-502;

(iv)(iii) sexual intercourse without consent, as described in 45-5-503;

(v)(iv)  deviate sexual conduct with an animal, as described in 45-2-101 and prohibited under 45-5-505;

(vi)(v)  incest, as described in 45-5-507;

(vii)(vi) aggravated promotion of prostitution of a child, as described in 45-5-603(1)(b);

(viii)(vii) endangering the welfare of children, as described in 45-5-622;

(ix)(viii) partner or family member assault of the type described in 45-5-206(1)(a);

(x)(ix) sexual abuse of children, as described in 45-5-625.
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(9)  Except in cases of physical abuse or threat of physical abuse by one parent against the other parent

or the child, or when a parent has been convicted of a crime enumerated in subsection (8)(b), the court may, in

its discretion, order the parties to participate in a dispute resolution process to assist in resolving any conflicts

between the parties regarding amendment of the parenting plan. The dispute resolution process may include

counseling or mediation by a specified person or agency, and court action."

Section 2.  Section 40-15-102, MCA, is amended to read:

"40-15-102.  Eligibility for order of protection. (1) A person may file a petition for an order of protection

if:

(a)  the petitioner is in reasonable apprehension of bodily injury by the petitioner's partner or family

member as defined in 45-5-206; or

(b)  the petitioner is a victim of one of the following offenses committed by a partner or family member:

(i)  assault as defined in 45-5-201;

(ii) aggravated assault as defined in 45-5-202;

(iii) intimidation as defined in 45-5-203;

(iv) partner or family member assault as defined in 45-5-206;

(v)  criminal endangerment as defined in 45-5-207;

(vi) negligent endangerment as defined in 45-5-208;

(vii) assault on a minor as defined in 45-5-212;

(viii) assault with a weapon as defined in 45-5-213;

(ix) unlawful restraint as defined in 45-5-301;

(x)  kidnapping as defined in 45-5-302;

(xi) aggravated kidnapping as defined in 45-5-303; or

(xii) arson as defined in 45-6-103.

(2)  The following individuals are eligible to file a petition for an order of protection against the offender

regardless of the individual's relationship to the offender:

(a)  a victim of stalking as defined in 45-5-220, incest as defined in 45-5-507, sexual assault as defined

in 45-5-502, or sexual intercourse without consent as defined in 45-5-503; or

(b)  a partner or family member of a victim of deliberate homicide as defined in 45-5-102 or mitigated

deliberate homicide as defined in 45-5-103.

(3)  A parent, guardian ad litem, or other representative of the petitioner may file a petition for an order
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of protection on behalf of a minor petitioner against the petitioner's abuser. At its discretion, a court may appoint

a guardian ad litem for a minor petitioner.

(4)  A guardian must be appointed for a minor respondent when required by Rule 17(c), Montana Rules

of Civil Procedure, or by 25-31-602. An order of protection is effective against a respondent regardless of the

respondent's age.

(5)  A petitioner is eligible for an order of protection whether or not:

(a)  the petitioner reports the abuse to law enforcement;

(b)  charges are filed; or

(c)  the petitioner participates in a criminal prosecution.

(6)  If a petitioner is otherwise entitled to an order of protection, the length of time between the abusive

incident and the petitioner's application for an order of protection is irrelevant."

Section 3.  Section 41-3-423, MCA, is amended to read:

"41-3-423.  Reasonable efforts required to prevent removal of child or to return -- exemption --

findings -- permanency plan. (1) The department shall make reasonable efforts to prevent the necessity of

removal of a child from the child's home and to reunify families that have been separated by the state.

Reasonable efforts include but are not limited to development of individual written case plans specifying state

efforts to reunify families, placement in the least disruptive setting possible, provision of services pursuant to a

case plan, and periodic review of each case to ensure timely progress toward reunification or permanent

placement. In determining preservation or reunification services to be provided and in making reasonable efforts

at providing preservation or reunification services, the child's health and safety are of paramount concern. The

court shall review the services provided by the agency.

(2)  Except in a proceeding subject to the federal Indian Child Welfare Act, the department may, at any

time during an abuse and neglect proceeding, make a request for a determination that preservation or

reunification services need not be provided. If an indigent parent is not already represented by counsel, counsel

must be appointed by the court at the time that a request is made for a determination under this subsection. A

court may make a finding that the department need not make reasonable efforts to provide preservation or

reunification services if the court finds that the parent has:

(a)  subjected a child to aggravated circumstances, including but not limited to abandonment, torture,

chronic abuse, or sexual abuse or chronic, severe neglect of a child;

(b)  committed, aided, abetted, attempted, conspired, or solicited deliberate or mitigated deliberate
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homicide of a child;

(c)  committed aggravated assault against a child;

(d)  committed neglect of a child that resulted in serious bodily injury or death; or

(e)  had parental rights to the child's sibling or other child of the parent involuntarily terminated and the

circumstances related to the termination of parental rights are relevant to the parent's ability to adequately care

for the child at issue.

(3)  Preservation or reunification services are not required for a putative father, as defined in 42-2-201,

if the court makes a finding that the putative father has failed to do any of the following:

(a)  contribute to the support of the child for an aggregate period of 1 year, although able to do so;

(b)  establish a substantial relationship with the child. A substantial relationship is demonstrated by:

(i)  visiting the child at least monthly when physically and financially able to do so; or

(ii) having regular contact with the child or with the person or agency having the care and custody of the

child when physically and financially able to do so; and

(iii) manifesting an ability and willingness to assume legal and physical custody of the child if the child

was not in the physical custody of the other parent.

(c)  register with the putative father registry pursuant to Title 42, chapter 2, part 2, and the person has

not been:

(i)  adjudicated in Montana to be the father of the child for the purposes of child support; or

(ii) recorded on the child's birth certificate as the child's father.

(4)  A judicial finding that preservation or reunification services are not necessary under this section must

be supported by clear and convincing evidence.

(5)  If the court finds that preservation or reunification services are not necessary pursuant to subsection

(2) or (3), a permanency hearing must be held within 30 days of that determination and reasonable efforts must

be made to place the child in a timely manner in accordance with the permanency plan and to complete whatever

steps are necessary to finalize the permanent placement of the child.

(6)  If reasonable efforts have been made to prevent removal of a child from the home or to return a child

to the child's home but continuation of the efforts is determined by the court to be inconsistent with the

permanency plan for the child, the department shall make reasonable efforts to place the child in a timely manner

in accordance with the permanency plan and to complete whatever steps are necessary to finalize the permanent

placement of the child. Reasonable efforts to place a child permanently for adoption or to make an alternative

out-of-home permanent placement may be made concurrently with reasonable efforts to return a child to the
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child's home. Concurrent planning may be used."

Section 4.  Section 41-5-206, MCA, is amended to read:

"41-5-206.  Filing in district court prior to formal proceedings in youth court. (1) The county attorney

may, in the county attorney's discretion and in accordance with the procedure provided in 46-11-201, file with the

district court a motion for leave to file an information in the district court if:

(a)  the youth charged was 12 years of age or older at the time of the conduct alleged to be unlawful and

the unlawful act would if it had been committed by an adult constitute:

(i)  sexual intercourse without consent as defined in 45-5-503;

(ii) deliberate homicide as defined in 45-5-102;

(iii) mitigated deliberate homicide as defined in 45-5-103;

(iv)(iii) assault on a peace officer or judicial officer as defined in 45-5-210; or

(v)(iv) the attempt, as defined in 45-4-103, of or accountability, as provided in 45-2-301, for either

deliberate or mitigated deliberate homicide; or

(b)  the youth charged was 16 years of age or older at the time of the conduct alleged to be unlawful and

the unlawful act is one or more of the following:

(i)  negligent homicide as defined in 45-5-104;

(ii) arson as defined in 45-6-103;

(iii) aggravated assault as defined in 45-5-202;

(iv) assault with a weapon as defined in 45-5-213;

(v)  robbery as defined in 45-5-401;

(vi) burglary or aggravated burglary as defined in 45-6-204;

(vii) aggravated kidnapping as defined in 45-5-303;

(viii) possession of explosives as defined in 45-8-335;

(ix) criminal distribution of dangerous drugs as defined in 45-9-101;

(x)  criminal possession of dangerous drugs as defined in 45-9-102(4) and (5);

(xi) criminal possession with intent to distribute as defined in 45-9-103(1);

(xii)  criminal production or manufacture of dangerous drugs as defined in 45-9-110;

(xiii) use of threat to coerce criminal street gang membership or use of violence to coerce criminal street

gang membership, as defined in 45-8-403;

(xiv) escape as defined in 45-7-306;
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(xv) attempt, as defined in 45-4-103, of or accountability, as provided in 45-2-301, for any of the acts

enumerated in subsections (1)(b)(i) through (1)(b)(xiv).

(2)  The county attorney shall file with the district court a petition for leave to file an information in district

court if the youth was 17 years of age at the time the youth committed an offense listed under subsection (1).

(3)  The district court shall grant leave to file the information if it appears from the affidavit or other

evidence supplied by the county attorney that there is probable cause to believe that the youth has committed

the alleged offense. Within 30 days after leave to file the information is granted, the district court shall conduct

a hearing to determine whether the matter must be transferred back to the youth court, unless the hearing is

waived by the youth or by the youth's counsel in writing or on the record. The hearing may be continued on

request of either party for good cause. The district court may not transfer the case back to the youth court unless

the district court finds, by a preponderance of the evidence, that:

(a)  a youth court proceeding and disposition will serve the interests of community protection;

(b)  that the nature of the offense does not warrant prosecution in district court; and

(c)  it would be in the best interests of the youth if the matter was prosecuted in youth court.

(4)  The filing of an information in district court terminates the jurisdiction of the youth court over the youth

with respect to the acts alleged in the information. A youth may not be prosecuted in the district court for a

criminal offense originally subject to the jurisdiction of the youth court unless the case has been filed in the district

court as provided in this section. A case may be transferred to district court after prosecution as provided in

41-5-208 or 41-5-1605.

(5)  An offense not enumerated in subsection (1) that arises during the commission of a crime

enumerated in subsection (1) may be:

(a)  tried in youth court;

(b)  transferred to district court with an offense enumerated in subsection (1) upon motion of the county

attorney and order of the district court. The district court shall hold a hearing before deciding the motion.

(6)  If a youth is found guilty in district court of an offense enumerated in subsection (1), the court shall

sentence the youth pursuant to 41-5-2503 and Titles 45 and 46. A youth who is sentenced to the department or

a state prison must be evaluated and placed by the department in an appropriate juvenile or adult correctional

facility. The department shall confine the youth in an institution that it considers proper, including a state youth

correctional facility under the procedures of 52-5-111. However, a youth under 16 years of age may not be

confined in a state prison facility. During the period of confinement, school-aged youth with disabilities must be

provided an education consistent with the requirements of the federal Individuals With Disabilities Education Act,
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20 U.S.C. 1400, et seq.

(7)  If a youth's case is filed in the district court and remains in the district court after the transfer hearing,

the youth may be detained in a jail or other adult detention facility pending final disposition of the youth's

case  if the youth is kept in an area that provides physical separation from adults accused or convicted of criminal

offenses."

Section 5.  Section 42-2-608, MCA, is amended to read:

"42-2-608.  Finding of unfitness. (1) The court may terminate parental rights for purposes of making

a child available for adoption on the grounds of unfitness if:

(a)  the court makes a determination that the parent has been judicially deprived of custody of the child

on account of abuse or neglect toward the child;

(b)  the parent has willfully abandoned the child, as defined in 41-3-102, in Montana or in any other

jurisdiction of the United States;

(c)  it is proven to the satisfaction of the court that the parent, if able, has not contributed to the support

of the child for an aggregate period of 1 year before the filing of a petition for adoption;

(d)  it is proven to the satisfaction of the court that the parent is in violation of a court order to support

either the child that is the subject of the adoption proceedings or other children with the same birth mother;

(e)  the parent has been found guilty by a court of competent jurisdiction of:

(i)  aggravated assault on the adoptee, as provided in 45-5-202;

(ii) sexual assault on a child, as provided in 45-5-502;

(iii) sexual intercourse without consent, as provided in 45-5-503, if the victim was a child;

(iv) incest, as provided in 45-5-507, if the victim was a child;

(v)  homicide of a child, as provided in 45-5-102 or 45-5-103;

(vi) sexual abuse of a child, as provided in 45-5-625; or

(vii) ritual abuse of a minor, as provided in 45-5-627;

(f)  the child has been maintained by a public or private children's institution, a charitable agency, a

licensed child-placing agency, or the department for a period of 1 year without the parent contributing to the

support of the child during that period, if able;

(g)  a finding is made for a parent who is given proper notice of hearing:

(i)  that the parent has been convicted of a crime of violence or of violating a restraining or protective

order; and
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(ii) the facts of the crime or violation and the parent's behavior indicate that the parent is unfit to maintain

a relationship of parent and child with the child;

(h)  a finding is made for a parent who is given proper notice of hearing and is a respondent to the petition

to terminate parental rights and:

(i)  by a preponderance of the evidence, it is found that termination is in the best interests of the child;

and

(ii) upon clear and convincing evidence, it is found that one of the following grounds exists:

(A)  if the child is not in the legal and physical custody of the other parent, that the respondent is not able

or willing to promptly assume legal and physical custody of the child and to pay for the child's support in

accordance with the respondent's financial means;

(B)  if the child is in the legal and physical custody of the other parent and a stepparent who is the

prospective adoptive parent, that the respondent is not able or willing to promptly establish and maintain contact

with the child and to pay for the child's support in accordance with the respondent's financial means;

(C)  placing the child in the respondent's legal and physical custody would pose a risk of substantial harm

to the physical or psychological well-being of the child because the circumstances of the child's conception, the

respondent's behavior during the mother's pregnancy or since the child's birth, or the respondent's behavior with

respect to other children indicates that the respondent is unfit to maintain a relationship of parent and child with

the child; or

(D)  failure to terminate the relationship of parent and child would be detrimental to the child.

(2)  In making a determination under subsection (1)(h)(ii)(D), the court shall consider any relevant factor,

including the respondent's efforts to obtain or maintain legal and physical custody of the child, the role of other

persons in thwarting the respondent's efforts to assert parental rights, the respondent's ability to care for the child,

the age of the child, the quality of any previous relationship between the respondent and the child and between

the respondent and any other children, the duration and suitability of the child's present custodial environment,

and the effect of a change of physical custody on the child."

Section 6.  Section 45-1-205, MCA, is amended to read:

"45-1-205.  General time limitations. (1) (a) A prosecution for deliberate, mitigated, or negligent

homicide may be commenced at any time.

(b)  A prosecution for a felony offense under 45-5-502, 45-5-503, or 45-5-507(4) may be commenced

within 10 years after it is committed, except that it may be commenced within 10 years after the victim reaches
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18 years of age if the victim was less than 18 years of age at the time that the offense occurred. A prosecution

for a misdemeanor offense under those provisions may be commenced within 1 year after the offense is

committed, except that it may be commenced within 5 years after the victim reaches 18 years of age if the victim

was less than 18 years of age at the time that the offense occurred.

(c)  A prosecution under 45-5-504, 45-5-505, 45-5-507(1), (2), (3), or (5), 45-5-625, or 45-5-627 may be

commenced within 5 years after the victim reaches 18 years of age if the victim was less than 18 years of age

at the time that the offense occurred.

(2)  Except as provided in subsection (7)(b) or as otherwise provided by law, prosecutions for other

offenses are subject to the following periods of limitation:

(a)  A prosecution for a felony must be commenced within 5 years after it is committed.

(b)  A prosecution for a misdemeanor must be commenced within 1 year after it is committed.

(3)  The periods prescribed in subsection (2) are extended in a prosecution for theft involving a breach

of fiduciary obligation to an aggrieved person as follows:

(a)  if the aggrieved person is a minor or incompetent, during the minority or incompetency or within 1

year after the termination of the minority or incompetency;

(b)  in any other instance, within 1 year after the discovery of the offense by the aggrieved person or by

a person who has legal capacity to represent an aggrieved person or has a legal duty to report the offense and

is not personally a party to the offense or, in the absence of discovery, within 1 year after the prosecuting officer

becomes aware of the offense.

(4)  The period prescribed in subsection (2) must be extended in a prosecution for unlawful use of a

computer, and prosecution must be brought within 1 year after the discovery of the offense by the aggrieved

person or by a person who has legal capacity to represent an aggrieved person or has a legal duty to report the

offense and is not personally a party to the offense or, in the absence of discovery, within 1 year after the

prosecuting officer becomes aware of the offense.

(5)  The period prescribed in subsection (2) is extended in a prosecution for misdemeanor fish and wildlife

violations under Title 87, and prosecution must be brought within 3 years after an offense is committed.

(6)  The period prescribed in subsection (2)(b) is extended in a prosecution for misdemeanor violations

of the laws regulating the activities of outfitters and guides under Title 37, chapter 47, and prosecution must be

brought within 3 years after an offense is committed.

(7)  (a) An offense is committed either when every element occurs or, when the offense is based upon

a continuing course of conduct, at the time when the course of conduct is terminated. Time starts to run on the
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day after the offense is committed.

(b)  A prosecution for theft under 45-6-301 may be commenced at any time during the 5 years following

the date of the theft, whether or not the offender is in possession of or otherwise exerting unauthorized control

over the property at the time the prosecution is commenced. After the 5-year period ends, a prosecution may be

commenced at any time if the offender is still in possession of or otherwise exerting unauthorized control over

the property, except that the prosecution must be commenced within 1 year after the investigating officer

discovers that the offender still possesses or is otherwise exerting unauthorized control over the property.

(8)  A prosecution is commenced either when an indictment is found or an information or complaint is

filed."

Section 7.  Section 45-5-102, MCA, is amended to read:

"45-5-102.  Deliberate homicide. (1) A person commits the offense of deliberate homicide if:

(a)  the person purposely or knowingly causes the death of another human being; or

(b)  the person attempts to commit, commits, or is legally accountable for the attempt or commission of

robbery, sexual intercourse without consent, arson, burglary, kidnapping, aggravated kidnapping, felonious

escape, assault with a weapon, aggravated assault, or any other forcible felony and in the course of the forcible

felony or flight thereafter, the person or any person legally accountable for the crime causes the death of another

human being.

(2)  A person convicted of the offense of deliberate homicide shall be punished by death as provided in

46-18-301 through 46-18-310, unless the person is less than 18 years of age at the time of the commission of

the offense, by life imprisonment, or by imprisonment in the state prison for a term of not less than 10 years or

more than 100 years, except as provided in subsection (3), 46-18-219, and 46-18-222.

(3)  If the procedure in Title 46, chapter 18, part 3, is not followed, either party may present evidence at

the time of sentencing that the person committed the offense under the influence of extreme mental or emotional

stress for which there is a reasonable explanation or excuse. If the party presenting the evidence proves by a

preponderance of the evidence that the person committed the offense under the influence of extreme mental or

emotional stress for which there is a reasonable explanation or excuse, the person shall be punished by

imprisonment in the state prison for a term of not less than 2 years or more than 40 years, except as provided

in 46-18-219 and 46-18-222, and may be fined an amount not to exceed $50,000."

Section 8.  Section 46-18-205, MCA, is amended to read:
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"46-18-205.  Mandatory minimum sentences -- restrictions on deferral or suspension. (1) If the

victim was less than 16 years old, the imposition or execution of the first 30 days of a sentence of imprisonment

imposed under the following sections may not be deferred or suspended and the provisions of 46-18-222 do not

apply to the first 30 days of the imprisonment:

(a)  45-5-503, sexual intercourse without consent;

(b)  45-5-504, indecent exposure;

(c)  45-5-505, deviate sexual conduct; or

(d)  45-5-507, incest.

(2)  Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2 years of a

sentence of imprisonment imposed under the following sections may not be deferred or suspended:

(a)  45-5-103(4), mitigated deliberate homicide;

(b)(a)  45-5-202, aggravated assault;

(c)(b)  45-5-302(2), kidnapping;

(d)(c)  45-5-303(2), aggravated kidnapping;

(e)(d)  45-5-401(2), robbery;

(f)(e)  45-5-502(3), sexual assault;

(g)(f)  45-5-503(2) and (3), sexual intercourse without consent;

(h)(g)  45-5-603, aggravated promotion of prostitution;

(i)(h)  45-9-101(2), (3), and (5)(d), criminal distribution of dangerous drugs;

(j)(i)  45-9-102(4), criminal possession of dangerous drugs; and

(k)(j)  45-9-103(2), criminal possession with intent to distribute dangerous drugs.

(3)  Except as provided in 45-5-102(3) and 46-18-222, the imposition or execution of the first 10 years

of a sentence of imprisonment imposed under 45-5-102, deliberate homicide, may not be deferred or suspended."

Section 9.  Section 46-18-219, MCA, is amended to read:

"46-18-219.  Life sentence without possibility of release. (1) (a) Except as provided in subsection (3),

if an offender convicted of one of the following offenses was previously convicted of one of the following offenses

or of an offense under the laws of another state or of the United States that, if committed in this state, would be

one of the following offenses, the offender must be sentenced to life in prison, unless the death penalty is

applicable and imposed:

(i)  45-5-102, deliberate homicide;
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(ii) 45-5-303, aggravated kidnapping;

(iii) 45-5-503, sexual intercourse without consent;

(iv) 45-5-625, sexual abuse of children; or

(v)  45-5-627, except subsection (1)(b), ritual abuse of a minor.

(b)  Except as provided in subsection (3), if an offender convicted of one of the following offenses was

previously convicted of two of the following offenses, two of any combination of the offenses listed in subsection

(1)(a) or the following offenses, or two of any offenses under the laws of another state or of the United States that,

if committed in this state, would be one of the offenses listed in subsection (1)(a) or this subsection, the offender

must be sentenced to life in prison, unless the death penalty is applicable and imposed:

(i)  45-5-103, mitigated deliberate homicide;

(ii)(i) 45-5-202, aggravated assault;

(iii)(ii) 45-5-302, kidnapping;

(iv)(iii) 45-5-401, robbery; or

(v)(iv) 45-5-603, aggravated promotion of prostitution.

(2)  Except as provided in 46-23-210 and subsection (3) of this section, an offender sentenced under

subsection (1):

(a)  shall serve the entire sentence;

(b)  shall serve the sentence in prison;

(c)  may not for any reason, except a medical reason, be transferred for any length of time to another type

of institution, facility, or program;

(d)  may not be paroled; and

(e)  may not be given time off for good behavior or otherwise be given an early release for any reason.

(3)  If the offender was previously sentenced for either of two or three offenses listed in subsection (1),

pursuant to any of the exceptions listed in 46-18-222, then the provisions of subsections (1) and (2) of this section

do not apply to the offender's present sentence.

(4)  The imposition or execution of the sentences prescribed by this section may not be deferred or

suspended. In the event of a conflict between this section and any provision of 46-18-201 or 46-18-205, this

section prevails.

(5)  (a) For purposes of this section, "prison" means a secure detention facility in which inmates are

locked up 24 hours a day and that is operated by this state, another state, the federal government, or a private

contractor.
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(b)  Prison does not include a work release center, prerelease center, boot camp, or any other type of

facility that does not provide secure detention."

Section 10.  Section 46-18-231, MCA, is amended to read:

"46-18-231.  Fines in felony and misdemeanor cases. (1) (a) Except as provided in subsection (1)(b),

whenever, upon a verdict of guilty or a plea of guilty or nolo contendere, an offender has been found guilty of an

offense for which a felony penalty of imprisonment could be imposed, the sentencing judge may, in lieu of or in

addition to a sentence of imprisonment, impose a fine only in accordance with subsection (3).

(b)  For those crimes for which penalties are provided in the following sections, a fine may be imposed

in accordance with subsection (3) in addition to a sentence of imprisonment:

(i)  45-5-103(4), mitigated deliberate homicide;

(ii)(i)  45-5-202, aggravated assault;

(iii)(ii) 45-5-213, assault with a weapon;

(iv)(iii) 45-5-302(2), kidnapping;

(v)(iv) 45-5-303(2), aggravated kidnapping;

(vi)(v)  45-5-401(2), robbery;

(vii)(vi) 45-5-502(3), sexual assault when the victim is less than 16 years old and the offender is 3 or more

years older than the victim or the offender inflicts bodily injury in the course of committing the sexual assault;

(viii)(vii) 45-5-503(2) and (3), sexual intercourse without consent;

(ix)(viii) 45-9-101(2), (3), and (5)(d), criminal possession with intent to distribute a narcotic drug, criminal

possession with intent to distribute a dangerous drug included in Schedule I or Schedule II, or other criminal

possession with intent to distribute a dangerous drug;

(x)(ix) 45-9-102(4), criminal possession of an opiate;

(xi)(x) 45-9-103(2), criminal possession of an opiate with an intent to distribute; and

(xii)(xi) 45-9-109, criminal possession with intent to distribute dangerous drugs on or near school

property.

(2)  Whenever, upon a verdict of guilty or a plea of guilty or nolo contendere, an offender has been found

guilty of an offense for which a misdemeanor penalty of a fine could be imposed, the sentencing judge may

impose a fine only in accordance with subsection (3).

(3)  The sentencing judge may not sentence an offender to pay a fine unless the offender is or will be able

to pay the fine. In determining the amount and method of payment, the sentencing judge shall take into account
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the nature of the crime committed, the financial resources of the offender, and the nature of the burden that

payment of the fine will impose.

(4)  Any fine levied under this section in a felony case shall be in an amount fixed by the sentencing judge

not to exceed $50,000."

Section 11.  Section 46-18-1001, MCA, is amended to read:

"46-18-1001.  Definitions. As used in this part, the following definitions apply:

(1)  (a) "Home" means the temporary or permanent residence of an offender consisting of the actual living

area approved by the supervising authority.

(b)  When more than one residence or family are located on a single piece of property, the term does not

include the residence of any other person who is not part of the social unit formed by the offender's immediate

family.

(2)  (a) "Home arrest" means the use of a person's home for purposes of confinement and home arrest

procedures and conditions imposed under this part.

(b)  It does not include intensive supervision by the department of corrections.

(3)  (a) "Monitoring device" means an electronic device or apparatus capable of recording or transmitting

information concerning the offender's presence in or absence from the home. The device may include an

apparatus for testing the offender's breath for the presence of alcohol.

(b)  A telephone alone is not a monitoring device.

(4)  "Supervising authority" means:

(a)  in the case of an adult felon, the department of corrections;

(b)  in the case of an adult misdemeanant, a court-approved entity other than the department of

corrections; or

(c)  in the case of a juvenile, the juvenile probation division of the youth court or any other person or entity

appointed by the court.

(5)  "Violent felony offense" means deliberate homicide, mitigated deliberate homicide, negligent

homicide, aggravated assault, negligent vehicular assault, kidnapping, aggravated kidnapping, robbery, sexual

intercourse without consent, sexual abuse of children, arson, aggravated burglary, escape, any criminal attempt

to commit an enumerated offense, or conviction as a persistent felony offender when the offender has a felony

conviction for any of the listed offenses within the 5-year period preceding the date of the present conviction."
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Section 12.  Section 46-23-502, MCA, is amended to read:

"46-23-502.  Definitions. As used in 46-18-255 and this part, the following definitions apply:

(1)  "Department" means the department of corrections provided for in 2-15-2301.

(2)  "Mental abnormality" means a congenital or acquired condition that affects the mental, emotional,

or volitional capacity of a person in a manner that predisposes the person to the commission of one or more

sexual offenses to a degree that makes the person a menace to the health and safety of other persons.

(3)  "Personality disorder" means a personality disorder as defined in the fourth edition of the Diagnostic

and Statistical Manual of Mental Disorders adopted by the American psychiatric association.

(4)  "Predatory sexual offense" means a sexual offense committed against a stranger or against a person

with whom a relationship has been established or furthered for the primary purpose of victimization.

(5)  "Sexual offender evaluator" means a person qualified under rules established by the department to

conduct sexual offender and sexually violent predator evaluations.

(6)  "Sexual offense" means:

(a)  any violation of or attempt, solicitation, or conspiracy to commit a violation of 45-5-301 (if the victim

is less than 18 years of age and the offender is not a parent of the victim), 45-5-302, 45-5-303, 45-5-502(3),

45-5-503, 45-5-504(1) (if the victim is under 18 years of age and the offender is 18 years of age or older),

45-5-504(2)(c), 45-5-507 (if the victim is under 18 years of age and the offender is 3 or more years older than the

victim), 45-5-603(1)(b), or 45-5-625; or

(b)  any violation of a law of another state or the federal government reasonably equivalent to a violation

listed in subsection (6)(a).

(7)  "Sexual or violent offender" means a person who has been convicted of a sexual or violent offense.

(8)  "Sexually violent predator" means a person who has been convicted of a sexual offense and who

suffers from a mental abnormality or a personality disorder that makes the person likely to engage in predatory

sexual offenses.

(9)  "Violent offense" means:

(a)  any violation of or attempt, solicitation, or conspiracy to commit a violation of 45-5-102, 45-5-103,

45-5-202, 45-5-206 (third or subsequent offense), 45-5-210(1)(b), (1)(c), or (1)(d), 45-5-212, 45-5-213, 45-5-401,

or 45-6-103; or

(b)  any violation of a law of another state or the federal government reasonably equivalent to a violation

listed in subsection (9)(a)."
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Section 13.  Section 50-20-108, MCA, is amended to read:

"50-20-108.  Protection of premature infants born alive. (1) A person commits an offense, as defined

in 45-5-102 through or 45-5-104, if he the person purposely, knowingly, or negligently causes the death of a

premature infant born alive, if such the infant is viable.

(2)  Whenever a premature infant which that is the subject of abortion is born alive and is viable, it

becomes a dependent and neglected child subject to the provisions of state law, unless:

(a)  the termination of the pregnancy is necessary to preserve the life of the mother; or

(b)  the mother and her the mother's spouse or either of them have agreed in writing in advance of the

abortion or within 72 hours thereafter after the abortion to accept the parental rights and responsibilities of the

premature infant if it survives the abortion procedure.

(3)  No A person may not use any premature infant born alive for any type of scientific research or other

kind of experimentation except as necessary to protect or preserve the life and health of such premature infant

born alive.

(4)  Violation A violation of subsection (3) of this section is a felony."

Section 14.  Section 50-20-112, MCA, is amended to read:

"50-20-112.  Penalties. (1) A person convicted of deliberate, mitigated, or negligent homicide under this

chapter is subject to the penalties prescribed by 45-5-102 through or 45-5-104.

(2)  A person convicted of a felony other than deliberate, mitigated, or negligent homicide under this

chapter is subject to a fine not to exceed $1,000, imprisonment in the state prison for a term not to exceed 5

years, or both.

(3)  A person convicted of a misdemeanor under this chapter is subject to a fine not to exceed $500,

imprisonment in the county jail for a term not to exceed 6 months, or both.

(4)  (a) A penalty may not be imposed against the woman upon whom the abortion is performed or

attempted to be performed.

(b)  A penalty may not be imposed for failure to comply with the provision of 50-20-106 that requires a

written certification that the woman has been informed of the opportunity to review the information referred to in

50-20-304 if the department has not made the written materials available at the time that the physician or the

physician's agent is required to inform the woman of the right to review the materials."

Section 15.  Section 61-5-405, MCA, is amended to read:
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"61-5-405.  Offenses furnishing ground for suspension or revocation of license -- return to

licensing jurisdiction of abstracts of court records and reports of conviction. (1) Items enumerated in Article

IV(1), subsections (a), (b), (c), and (d) of 61-5-401 refer specifically to 45-5-103, 45-5-104, 61-8-401, the definition

of felony as provided in 45-2-101, and 61-7-103, respectively.

(2)  In addition to convictions mentioned in subsection (1), the department, for the purpose of suspension,

revocation, or limitation of the license to operate a motor vehicle, shall give the same effect to the conduct

reported as it would if the conduct had occurred in this state for:

(a)  convictions of perjury or the making of a false affidavit relating to the ownership or operation of a

motor vehicle (61-5-303); and

(b)  three convictions of reckless driving committed within a period of 12 months (61-8-301).

(3)  Court abstracts or reports of conviction received by the department that name an individual licensed

in another jurisdiction must be forwarded to the jurisdiction of licensure. The department may not take action

against the driver's license or driving privilege of the individual as may be required elsewhere in this title."

Section 16.  Section 61-11-203, MCA, is amended to read:

"61-11-203.  Definitions. As used in this part, the following definitions apply:

(1)  "Conviction" means a finding of guilt by duly constituted judicial authority, a plea of guilty or nolo

contendere, or a forfeiture of bail, bond, or other security deposited to secure appearance by a person charged

with having committed any offense relating to the use or operation of a motor vehicle that is prohibited by law,

ordinance, or administrative order.

(2)  "Driver in need of rehabilitation and improvement" means a person who within a 2-year period

accumulates 18 or more conviction points according to the schedule specified in subsection (3).

(3)  "Habitual traffic offender" means any person who within a 3-year period accumulates 30 or more

conviction points according to the schedule specified in this subsection:

(a)  deliberate homicide resulting from the operation of a motor vehicle, 15 points;

(b)  mitigated deliberate homicide, negligent homicide resulting from operation of a motor vehicle, or

negligent vehicular assault, 12 points;

(c)  any offense punishable as a felony under the motor vehicle laws of Montana or any felony in the

commission of which a motor vehicle is used, 12 points;

(d)  driving while under the influence of intoxicating liquor or narcotics or drugs of any kind or operation

of a motor vehicle by a person with alcohol concentration of 0.10 or more, 10 points;
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(e)  operating a motor vehicle while the license to do so has been suspended or revoked, 6 points;

(f)  failure of the driver of a motor vehicle involved in an accident resulting in death or injury to any person

to stop at the scene of the accident and give the required information and assistance, as defined in 61-7-105, 8

points;

(g)  willful failure of the driver involved in an accident resulting in property damage of $250 to stop at the

scene of the accident and give the required information or failure to otherwise report an accident in violation of

the law, 4 points;

(h)  reckless driving, 5 points;

(i)  illegal drag racing or engaging in a speed contest in violation of the law, 5 points;

(j)  any of the mandatory motor vehicle liability protection offenses under 61-6-301 and 61-6-302, 5 points;

(k)  operating a motor vehicle without a license to do so, 2 points (this subsection (k) does not apply to

operating a motor vehicle within a period of 180 days from the date the license expired);

(l)  speeding, except as provided in 61-8-725(2), 3 points;

(m)  all other moving violations, 2 points.

(4)  There may not be multiple application of cumulative points when two or more charges are filed

involving a single occurrence. If there are two or more convictions involving a single occurrence, only the number

of points for the specific conviction carrying the highest points is chargeable against that defendant.

(5)  "License" means any type of license or permit to operate a motor vehicle.

(6)  "Moving violation" means a violation of a traffic regulation of this state or another jurisdiction by a

person while operating a motor vehicle or in actual physical control of a motor vehicle upon a highway, as the

term is defined in 61-1-201.

(7)  A traffic regulation includes any provision governing motor vehicle operation, equipment, safety, size,

weight, and load restrictions or driver licensing. A traffic regulation does not include provisions governing vehicle

registration or local parking."

Section 17.  Section 72-2-813, MCA, is amended to read:

"72-2-813.  Effect of homicide on intestate succession, wills, trusts, joint assets, life insurance,

and beneficiary designations. (1) For purposes of this section, the following definitions apply:

(a)  "Disposition or appointment of property" includes a transfer of an item of property or any other benefit

to a beneficiary designated in a governing instrument.

(b)  "Governing instrument" means a governing instrument executed by the decedent.
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(c)  "Revocable", with respect to a disposition, appointment, provision, or nomination, means one under

which the decedent, at the time of or immediately before death, was alone empowered, by law or under the

governing instrument, to cancel the designation in favor of the killer, whether or not the decedent was then

empowered to designate the decedent in place of the decedent's killer and whether or not the decedent then had

capacity to exercise the power.

(2)  An individual who feloniously and intentionally kills the decedent forfeits all benefits under this chapter

with respect to the decedent's estate, including an intestate share, an elective share, an omitted spouse's or

child's share, a homestead allowance, exempt property, and a family allowance. If the decedent died intestate,

the decedent's intestate estate passes as if the killer disclaimed the killer's intestate share.

(3)  The felonious and intentional killing of the decedent:

(a)  revokes any revocable:

(i)  disposition or appointment of property made by the decedent to the killer in a governing instrument;

(ii) provision in a governing instrument conferring a general or nongeneral power of appointment on the

killer; and

(iii) nomination of the killer in a governing instrument, nominating or appointing the killer to serve in any

fiduciary or representative capacity, including a personal representative, executor, trustee, or agent; and

(b)  severs the interests of the decedent and killer in property held by them at the time of the killing as

joint tenants with the right of survivorship and transforms the interests of the decedent and killer into tenancies

in common.

(4)  A severance under subsection (3)(b) does not affect any third-party interest in property acquired for

value and in good faith reliance on an apparent title by survivorship in the killer unless a writing declaring the

severance has been noted, registered, filed, or recorded in records appropriate to the kind and location of the

property, which records are relied upon, in the ordinary course of transactions involving such property, as

evidence of ownership.

(5)  Provisions of a governing instrument are given effect as if the killer disclaimed all provisions revoked

by this section or, in the case of a revoked nomination in a fiduciary or representative capacity, as if the killer

predeceased the decedent.

(6)  A wrongful acquisition of property or interest by a killer not covered by this section must be treated

in accordance with the principle that a killer cannot profit from the killer's wrong.

(7)  After all right to appeal has been exhausted, a judgment of conviction establishing criminal

accountability for the felonious and intentional killing of the decedent conclusively establishes the convicted
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individual as the decedent's killer for purposes of this section. In the absence of a conviction, the court, upon the

petition of an interested person, shall determine whether, under the preponderance of evidence standard, the

individual would be found criminally accountable for the felonious and intentional killing of the decedent. If the

court determines that under that standard the individual would be found criminally accountable for the felonious

and intentional killing of the decedent, the determination conclusively establishes that individual as the decedent's

killer for purposes of this section.

(8)  (a) A payor or other third party is not liable for having made a payment or transferred an item of

property or any other benefit to a beneficiary designated in a governing instrument affected by an intentional and

felonious killing, or for having taken any other action in good faith reliance on the validity of the governing

instrument, upon request and satisfactory proof of the decedent's death, before the payor or other third party

received written notice of a claimed forfeiture or revocation under this section. A payor or other third party does

not have a duty or obligation to make any determination as to whether the decedent was a victim of a homicide

or to seek any evidence with respect to a homicide even if the circumstances of the decedent's death are

suspicious or questionable as to the beneficiary's participation in a homicide. A payor or other third party is only

liable for actions taken 2 or more business days after the actual receipt by the payor or other third party of written

notice. The payor or other third party may be liable for actions taken pursuant to the governing instrument only

if the form of the service is that described in subsection (8)(b).

(b)  The written notice must indicate the name of the decedent, the name of the person asserting an

interest, the nature of the payment or item of property or other benefit, and a statement that a claim of forfeiture

or revocation is being made under this section. Written notice of a claimed forfeiture or revocation under

subsection (8)(a) must be mailed to the payor's or other third party's main office or home by certified mail, return

receipt requested, or served upon the payor or other third party in the same manner as a summons in a civil

action. Notice to a sales representative of the payor or other third party does not constitute notice to the payor

or other third party. Upon receipt of written notice of a claimed forfeiture or revocation under this section, a payor

or other third party may pay any amount owed or transfer or deposit any item of property held by it to or with the

court having jurisdiction of the probate proceedings relating to the decedent's estate or, if no proceedings have

been commenced, to or with the court having jurisdiction of probate proceedings relating to decedents' estates

located in the county of the decedent's residence. In addition to the actions available under this section, the payor

or other third party may take any action authorized by law or the governing instrument. If probate proceedings

have not been commenced, the payor or other third party shall file with the court a copy of the written notice

received by the payor or other third party, with the payment of funds or transfer or deposit of property. The court
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may not charge a filing fee to the payor or other third party for the payment to the court of amounts owed or

transferred to or deposited with the court or any item of property. The court shall hold the funds or item of property

and, upon its determination under this section, shall order disbursement in accordance with the determination.

A filing fee, if any, may be charged upon disbursement either to the recipient or against the funds or property on

deposit with the court, in the discretion of the court. Payments, transfers, or deposits made to or with the court

discharge the payor or other third party from all claims for the value of amounts paid to or items of property

transferred to or deposited with the court.

(9)  (a) A bona fide purchaser who purchases property or who receives a payment or other item of

property in partial or full satisfaction of a legally enforceable obligation is neither obligated under this section to

return the payment, item of property, or benefit nor liable under this section for the amount of the payment or the

value of the item of property or benefit. However, a person who, not for value, receives a payment, item of

property, or other benefit to which the person is not entitled under this section is obligated to return the payment,

item of property, or benefit, or is personally liable for the amount of the payment or the value of the item of

property or benefit, to the person who is entitled to it under this section.

(b)  If this section or any part of this section is preempted by federal law, other than the federal Employee

Retirement Income Security Act of 1974, as amended, with respect to a payment, an item of property, or any

other benefit covered by this section, a person who, not for value, receives the payment, item of property, or other

benefit to which the person is not entitled under this section is obligated to return the payment, item of property,

or benefit, or is personally liable for the amount of the payment or the value of the item of property or benefit, to

the person who would have been entitled to it were this section or part of this section not preempted.

(10) For the purposes of this section, a felonious and intentional killing includes a deliberate homicide

as defined in 45-5-102 and a mitigated deliberate homicide as defined in 45-5-103."

NEW SECTION.  Section 18.  Repealer. Section 45-5-103, MCA, is repealed.

NEW SECTION.  Section 19.  Applicability. [This act] applies to offenses committed after [the effective

date of this act].

- END -
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