
58th Legislature SB0387

AN ACT CONFORMING THE RETAIL TELECOMMUNICATIONS EXCISE TAX TO THE FEDERAL MOBILE

TELECOMMUNICATIONS SOURCING ACT OF 2000 AND AN AGREEMENT AMONG STATES FOR

SOURCING OF OTHER TELECOMMUNICATIONS SERVICES; AMENDING  SECTIONS 15-53-129 AND

15-53-130, MCA; AND PROVIDING AN  EFFECTIVE DATE, AN APPLICABILITY DATE, AND A CONTINGENT

TERMINATION DATE.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1.  Section 15-53-129, MCA, is amended to read:

"15-53-129.  Definitions. As used in this part, unless the context requires otherwise, the following

definitions apply:

(1)  "Call-by-call basis" means any method of charging for telecommunications services that measures

the price by individual calls.

(2)  (a) "Charges for mobile telecommunications services" means any charge for, or associated with, the

provision of commercial mobile radio service, as defined in 47 CFR 20.3, as in effect on June 1, 1999, or any

charge for, or associated with, a service provided as an adjunct to a commercial mobile radio service that is billed

to the customer by or for the customer's home service provider regardless of whether individual transmissions

originate or terminate within the licensed service area of the home service provider.

(b)  The term does not include one-way radio communications as included in 47 CFR 20.3, as in effect

on June 1, 1999.

(1)(3)  (a) "Customer" or "purchaser" means, except as provided in subsection  (3)(b), a person who

acquires for consideration retail telecommunications services for use or consumption and not for resale.

 (b)  For purposes of mobile telecommunications services, the term means:

(i)  the person or entity that contracts with the home service provider for mobile telecommunications

services; or

(ii) if the end user of mobile telecommunications services is not the contracting party, the end user of the

mobile telecommunications services, but only for the purpose of determining the place of primary use.

(c)  The term does not include:
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(i)  a reseller of mobile telecommunications services; or

(ii) a serving carrier under an arrangement to serve the customer outside the home service provider's

licensed service area.

(4)  "Home service provider" means the facilities-based carrier or reseller that the customer contracts with

for the provision of mobile telecommunications services.

(5)  "Mobile telecommunications services" means commercial mobile radio service, as defined in 47 CFR

20.3, as in effect on June 1, 1999.

(6)  "Place of primary use" means the street address for the premises where the customer's use of 

telecommunications services primarily occurs, which must be the residential street address or the primary

business street address of the customer. For mobile telecommunications services, the place of primary use must

be within the licensed service area of the home service provider.

(7)  "Postpaid calling basis" means that telecommunications services are obtained by making a payment

on a call-by-call basis, either through the use of a card or payment mechanism, such as a bank card, travel card,

credit card, or debit card, or by a charge made to a telephone number that is not associated with the origination

or termination of the telecommunications service.

(8)  "Private communications service" means a telecommunications service that entitles the customer

to exclusive or priority use of a communications channel or group of channels between or among termination

points, regardless of the manner in which the channel or channels are connected, and includes switching

capacity, extension lines, stations, and other associated services that are provided in connection with the use of

the channel or channels.

(9)  (a) "Reseller" means a provider who purchases mobile telecommunications services from another

telecommunications services provider and then resells, uses as a component part of, or integrates the purchased

services into a mobile telecommunications service.

(b)  The term does not include a serving carrier with which a home service provider arranges for the

services to its customers outside the home service provider's licensed service area.

(2)(10) (a) "Retail telecommunications" means, except as provided in subsection (10)(b), the two-way

transmission of voice, image, data, or other information over wire, cable, fiber optics, microwave, radio, satellite,

or similar facilities that originates or terminates in this state and is billed charged to a customer with a Montana

service address.

(b)  For mobile telecommunications services, the term means the two-way transmission of voice, image,
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data, or other information that originates or terminates in a single state that is charged to a Montana service

address.

(c)  The term includes but is not limited to local exchange, long-distance, private communications,

two-way paging, wireless telephony telecommunications, and related services, regardless of whether the services

are paid for on a call-by-call basis or postpaid calling basis.

(3)(11)  (a) "Sales price" means the consideration paid for the distribution, supply, furnishing, sale,

transmission, or delivery of retail telecommunications services to the end-user customer.

(b)  Sales price The term does not include:

(i)  an amount added to the customer's bill because of a charge made pursuant to the tax imposed by

this part;

(ii) charges added to a customer's bill under 10-4-201, 53-19-311, and 69-3-844;

(iii) federal excise taxes or other federally imposed charges or fees collected for and remitted to a federal

government entity;

(iv) a charge for a dishonored check;

(v)  a finance or credit charge, penalty or charge for delayed payment, or discount for prompt payment;

(vi) a charge for construction or relocation of facilities;

(vii) charges for the installation, repair, inspection, or servicing of equipment and wiring located on

customer premises;

(viii) bad debt;

(ix) a charge added by a hotel, motel, or similar facility for telecommunications services used in placing

calls for guests;

(x)  charges paid by inserting coins in coin-operated telecommunications devices; and

(xi) charges for telecommunications services that have been prepaid by a prepaid calling card that

enables the origination of calls by using an access number or authorization code.

(4)(12) (a) "Service address" means, except as provided in subsection (12)(b):

(a)(i)  the location from where the retail telecommunications services originated or where the retail

telecommunications services are received; or of the telecommunications equipment to which a customer's call

is charged and from which the call originates or terminates, regardless of the location to which the bill for the call

is sent or the location from which the payment of the bill is received;

(b)(ii) where there is not a defined location, the location in Montana where the statement of charges for
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retail telecommunications services is mailed if the location in subsection (12)(a)(i) is not known, the origination

point of the signal of the telecommunications service first identified by either the seller's telecommunications

system or, if the system used to transport the signal is not that of the seller, in information received by the seller

from its service provider; or

(iii) if the location in subsection (12)(a)(i) or (12)(a)(ii) is not known, the location of the customer's place

of primary use.

(b)  For mobile telecommunications services, the term means the location in Montana of the customer's

place of primary use.

(13) "Serving carrier" means a facilities-based carrier providing mobile telecommunications services to

a customer outside a home service provider's or reseller's licensed service area.

(5)(14) "Telecommunications services provider" means a person providing retail telecommunications

services."

Section 2.  Section 15-53-130, MCA, is amended to read:

"15-53-130.  Imposition of retail telecommunications excise tax -- rate. An excise tax of 3.75% is

imposed on the sales price of retail telecommunications services. The Subject to [sections 3 and 4], the tax is

imposed on the purchaser and must be collected by the telecommunications services provider."

Section 3.  Mobile telecommunications services. (1) Mobile telecommunications services provided

in this state to a customer for which the charges are billed by or for the customer's home service provider are

considered to be provided by the customer's home service provider.

(2)  All charges for mobile telecommunications services that are considered to be provided by the

customer's home service provider may be subject to tax in this state if the customer's place of primary use is

located within this state, regardless of where the mobile telecommunications services originate, terminate, or pass

through.

(3)  The definitions and provisions of the federal Mobile Telecommunications Sourcing Act, 4 U.S.C. 116

through 126, are incorporated into this section by reference.

(4)  (a) If a customer believes that an amount of tax or assignment of place of primary use or taxing

jurisdiction included on a bill is erroneous, the customer shall notify the home service provider in writing. The

customer shall include in the written notification the street address for the customer's place of primary use, the
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account name and number for which the customer seeks a correction of the tax assignment, a description of the

error asserted by the customer, and any other information that the home service provider reasonably requires

to process the request. Within 60 days of receiving a notice, the home service provider shall review its records

and the electronic database or enhanced zip code used to determine the customer's taxing jurisdiction. If the

review shows that the amount of tax, assignment of place of primary use, or taxing jurisdiction is in error, the

home service provider shall correct the error and refund or credit the amount of tax erroneously collected from

the customer for a period of up to 2 years. If the review shows that the amount of tax, assignment of place of

primary use, or taxing jurisdiction is correct, the home service provider shall provide a written explanation to the

customer.

(b)  The procedures set forth in subsection (4)(a) are the first course of remedy available to customers

seeking correction of assignment of place of primary use or taxing jurisdiction or seeking a refund of or other

compensation for taxes erroneously collected by the home service provider, and a cause of action based upon

a dispute arising from those taxes does not accrue, to the extent otherwise permitted by law, until a customer has

reasonably exercised the rights and procedures set forth in this subsection (4).

Section 4.  Telecommunications services other than mobile telecommunications services. 

(1) Except as provided in subsection (2), the sale of a telecommunications service paid for on a call-by-call basis

is taxable in this state if the service address is located within the state.

(2)  The sale of a telecommunications service paid for on a postpaid calling basis is taxable in this state

if the origination point of the telecommunications signal as first identified by either the seller's telecommunications

system or, if the system used to transport the signal is not that of the seller, the information received by the seller

from its service provider is within the state.

(3)  The sale of a private communications service is taxable in this state in the following manner:

(a)  all charges related to a customer channel termination point located within the state are taxable within

the state;

(b)  all charges for service where all of the customer channel termination points are located entirely within

the state are taxable within the state;

(c)  charges for a segment of a channel between two taxpayer channel termination points, one located

inside the state and one located outside the state, and for which the segment is separately charged are

apportioned 50% to this state for taxation purposes; and
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(d)  charges for segments of a channel located in this state and one or more other states and for which

the segments are not separately billed are apportioned to this state for taxation purposes based on the

percentage determined by dividing the number of taxpayer channel termination points in this state by the total

number of taxpayer channel termination points.

(4)  In the case of a bundled transaction of telecommunications services, if the charges are attributable

to services that are taxable and services that are nontaxable, the portion of the price attributable to the nontaxable

services is subject to tax unless the provider can reasonably identify the portion of nontaxable services from its

books and records kept in the regular course of business.

Section 5.  Codification instruction. [Sections 3 and 4] are  intended to be codified as an integral part

of Title 15, chapter 53, part 1, and the provisions of Title 15, chapter 53, part 1, apply to  [sections 3 and 4].

Section 6.  Effective date. [This act] is effective  July 1, 2003.

Section 7.  Applicability. [This act] applies to bills issued on or after the first day of the first month after

[the effective date of this act].

Section 8.  Contingent termination. The attorney general shall certify to the code commissioner if a

court of competent jurisdiction enters a final judgment on the merits that is no longer subject to appeal and that,

based on federal law, substantially limits or impairs the essential elements of 4 U.S.C. 116 through 126. Upon

certification, [this act] is void as of the date judgment was entered.

- END -
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I hereby certify that the within bill,

SB 0387, originated in the Senate.

Secretary of the Senate

President of the Senate

Signed this day

of , 2019.

Speaker of the House

Signed this day

of , 2019.
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