
60th Legislature HB0082

AN ACT REVISING THE ELEMENTS OF THE CRIME OF POSSESSION OF CHILD PORNOGRAPHY;

PROVIDING DEFINITIONS; AMENDING SECTIONS 45-5-625 AND 50-19-501, MCA; AND REPEALING

SECTION 45-5-620, MCA.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1.  Section 45-5-625, MCA, is amended to read:

"45-5-625.  Sexual abuse of children. (1) A person commits the offense of sexual abuse of children if

the person:

(a)  knowingly employs, uses, or permits the employment or use of a child in an exhibition of sexual

conduct, actual or simulated;

(b)  knowingly photographs, films, videotapes, develops or duplicates the photographs, films, or

videotapes, or records a child engaging in sexual conduct, actual or simulated;

(c)  knowingly, by any means of communication, including electronic communication as defined in

45-8-213, persuades, entices, counsels, or procures a child under 16 years of age or a person the offender

believes to be a child under 16 years of age to engage in sexual conduct, actual or simulated;

(d)  knowingly processes, develops, prints, publishes, transports, distributes, sells, exhibits, or advertises

any visual or print medium, including a medium by use of electronic communication, as defined in 45-8-213, in

which a child is engaged in sexual conduct, actual or simulated;

(e)  knowingly possesses any visual or print medium, including a medium by use of electronic

communication, as defined in 45-8-213, in which a child is engaged in sexual conduct, actual or simulated;

(f)  finances any of the activities described in subsections (1)(a) through (1)(d) and (1)(g), knowing that

the activity is of the nature described in those subsections; or

(g)  possesses with intent to sell any visual or print medium, including a medium by use of electronic

communication, as defined in 45-8-213, in which a child is engaged in sexual conduct, actual or simulated.

(2)  (a) A person convicted of the offense of sexual abuse of children shall be punished by life

imprisonment or by imprisonment in the state prison for a term not to exceed 100 years and may be fined not

more than $10,000.
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(b)  Except as provided in 46-18-219, if the victim is under 16 years of age, a person convicted of the

offense of sexual abuse of children shall be punished by life imprisonment or by imprisonment in the state prison

for a term of not less than 4 years or more than 100 years and may be fined not more than $10,000.

(c)  Except as provided in 46-18-219, a person convicted of the offense of sexual abuse of children for

the possession of material, as provided in subsection (1)(e), shall be fined not to exceed $10,000 or be

imprisoned in the state prison for a term not to exceed 10 years, or both.

(3)  An offense is not committed under subsections (1)(d) through (1)(g) if the visual or print medium is

processed, developed, printed, published, transported, distributed, sold, possessed, or possessed with intent to

sell, or if the activity is financed, as part of a sex offender information or treatment course or program conducted

or approved by the department of corrections.

(4)  As used in this section, the following definitions apply:

(a)  "Electronic communication" means a sign, signal, writing, image, sound, data, or intelligence of any

nature transmitted or created in whole or in part by a wire, radio, electromagnetic, photoelectronic, or

photo-optical system.

(b)  "Sexual conduct" means:

(i)  actual or simulated:

(A)  sexual intercourse, whether between persons of the same or opposite sex;

(B)  penetration of the vagina or rectum by any object, except when done as part of a recognized medical

procedure;

(C)  bestiality;

(D)  masturbation;

(E)  sadomasochistic abuse;

(F)  lewd exhibition of the genitals, breasts, pubic or rectal area, or other intimate parts of any person;

or

(G)  defecation or urination for the purpose of the sexual stimulation of the viewer; or

(ii) depiction of a child in the nude or in a state of partial undress with the purpose to abuse, humiliate,

harass, or degrade the child or to arouse or gratify the person's own sexual response or desire or the sexual

response or desire of any person.

(c)  "Simulated" means any depicting of the genitals or pubic or rectal area that gives the appearance of

sexual conduct or incipient sexual conduct.
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(d)  "Visual medium" means:

(i)  any film, photograph, videotape, negative, slide, or photographic reproduction that contains or

incorporates in any manner any film, photograph, videotape, negative, or slide; or

(ii) any disk, diskette, or other physical media that allows an image to be displayed on a computer or other

video screen and any image transmitted to a computer or other video screen by telephone line, cable, satellite

transmission, or other method."

Section 2.  Section 50-19-501, MCA, is amended to read:

"50-19-501.  Nursing mother and infant protection. (1) The Montana legislature finds that

breastfeeding a baby is an important and basic act of nurturing that must be protected in the interests of maternal

and child health and family values. A mother has a right to breastfeed the mother's child in any location, public

or private, where the mother and child are otherwise authorized to be present, irrespective of whether or not the

mother's breast is covered during or incidental to the breastfeeding.

(2)  A unit of local government may not prohibit breastfeeding in public by local ordinance.

(3)  The act of breastfeeding may not be considered:

(a)  a nuisance as provided in Title 27, chapter 30;

(b)  indecent exposure as provided for in 45-5-504;

(c)  sexual conduct as defined in 45-5-620(1)(f) 45-5-625; or

(d)  obscenity as provided for in 45-8-201."

Section 3.  Repealer. Section 45-5-620, MCA, is repealed.

- END -
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