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AN ACT REGULATING DEBT SETTLEMENT PROVIDERS; PROVIDING DEFINITIONS; PROVIDING

INSURANCE AND ACCOUNTING REQUIREMENTS FOR DEBT SETTLEMENT PROVIDERS; ESTABLISHING

PROHIBITED PRACTICES FOR DEBT SETTLEMENT PROVIDERS; AND PROVIDING REMEDIES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1.  Definitions. As used in [sections 1 through 4], the following definitions apply:

(1)  (a) "Debt settlement provider" means any person or entity engaging in or holding itself out as

engaging in the business of debt settlement for compensation that does not in the usual and regular course of

business hold, receive, or disburse a debtor's funds in connection with debt settlement services.

(b)  The term does not include any of the following:

(i)  attorneys, escrow agents, accountants, broker dealers in securities, or investment advisors in

securities, when acting in the ordinary practice of their professions;

(ii) any bank, agent of a bank, trust company, savings and loan association, savings bank, credit union,

crop credit association, development credit corporation, industrial development corporation, title insurance

company, or insurance company operating or organized under the laws of this state, another state, or the United

States, or any other person authorized to make loans under Montana law;

(iii) persons who perform credit services for their employer while receiving a regular salary or wage when

the employer is not engaged in the business of debt settlement;

(iv) public officers while acting in their official capacities and persons acting under court order;

(v)  any person while performing services incidental to the dissolution, winding up, or liquidating of a

partnership, corporation, or other business enterprise; or

(vi) any for-profit or nonprofit entity that is subject to the provisions of Title 30, chapter 14, part 20, the

Montana Consumer Debt Management Services Act.

(2)  "Debt settlement service" is the negotiation, adjustment, or settlement of a consumer's debt without

holding, receiving, or disbursing the debtor's funds.
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(3)  "Principal amount of the debt" means the total amount of debt of an individual at the time the

individual is accepted into a debt settlement program.

Section 2.  Requirements for debt settlement providers. (1) (a) A debt settlement provider shall

maintain insurance coverage for dishonesty, fraud, theft, and other misconduct on the part of directors, officers,

employees, or agents that is issued by an insurer rated at least A- or its equivalent by a nationally recognized

rating organization. The debt settlement provider shall, at the request of the attorney general, make available to

the attorney general proof of the insurance coverage required by this subsection (1)(a).

(b)  The insurance coverage must be in a minimum amount of $100,000 with a deductible of not more

than $10,000. A debt settlement provider is required to give at least 30 days' advance written notice to the

attorney general if the coverage is being replaced.

(2) (a) A debt settlement provider is required to maintain books and records in accordance with generally

accepted accounting principles and file a financial statement annually with the attorney general. The attorney

general may require an audit or review of the financial statement by an independent certified public accountant.

(b)  The annual filing by the debt settlement provider must be accompanied by a filing fee of $250 and

must include, in addition to the financial statement, the following:

(i)  the name of the debt settlement provider;

(ii) the date of formation if the debt settlement provider is an entity;

(iii) the physical address of each location to be operated by the debt settlement provider;

(iv) the name and resident address of the owners or partners or, if the debt settlement provider is a

corporation, limited liability company, or association, the name and resident address of officers, directors,

trustees, and managers; and

(v)  any other pertinent information required by the attorney general.

(c)  Fees received pursuant to this section and any civil fines, fees, costs, or penalties received or

recovered by the department of justice pursuant to [section 4] must be deposited into a state special revenue

account to the credit of the department of justice and must be used to defray the expenses of the department in

discharging its administrative and regulatory powers and duties in relation to [sections 1 through 4]. Civil

penalties, costs, or settlements received by a county attorney must be paid to the general fund of the county in

which any enforcement action was commenced.
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(3)  (a) A debt settlement provider shall disclose in writing to a debtor, prior to entering into an agreement

to provide services to the debtor, that:

(i)  there will be fees charged by the debt settlement provider and shall disclose the type and amount of

all of those fees;

(ii) the settlement of debts through a debt settlement program might have an impact on the debtor's credit

history;

(iii) there may be tax consequences for the debtor as a result of a debt settlement;

(iv) collection activity by the creditor for a debt may continue until the creditor accepts a settlement for

that debt;

(v)  any settlement amount is an estimate based on the experience of prior customers and is not

guaranteed to be accepted by the creditor;

(vi) a creditor may not be forced to accept a proposed settlement;

(vii) the debtor is required to meet certain savings goals in order to maximize settlement opportunities;

(viii) the debt settlement provider does not provide legal, accounting, tax, or bankruptcy advice or

assistance;

(ix) the debt settlement provider will not use a payment made by the debtor to make a payment to a

creditor; and

(x)  debt settlement may not be the only option available to the debtor.

(b)  The written disclosure must be in a minimum size of 12-point type.

Section 3.  Prohibitions -- contract cancellation. (1) A debt settlement provider may not do any of the

following:

(a)  provide debt settlement services without a written contract signed by the debtor;

(b)  receive or charge fees, other than setup fees, in an aggregate amount that is in excess of 20% of the

principal amount of the debt. No more than 5% of the principal amount of the debt may be charged as a setup

fee.

(c)  make loans or offer credit;

(d)  take any confession of judgment or power of attorney to confess judgment against the debtor or

appear as the debtor or on behalf of the debtor in any judicial proceedings;
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(e)  take as part of any agreement to provide debt settlement services a release of any obligation to be

performed on the part of the debt settlement provider;

(f)  advertise, display, distribute, broadcast, or televise services or permit services to be displayed,

advertised, distributed, broadcasted, or televised, in any manner whatsoever, that contains any false, misleading,

or deceptive statements or representations with regard to the services to be performed or the fees to be charged

by the debt settlement provider;

(g)  receive any cash, fee, gift, bonus, premium, reward, or other compensation from any person other

than the debtor or a person on the debtor's behalf for performing debt settlement services;

(h)  disclose to anyone the name or any personal information of a debtor for whom the debt settlement

provider has provided or is providing debt settlement service other than a debtor's own creditors or the debt

settlement provider's agents, affiliates, or contractors;

(i)  disclose the name of a debtor's creditor to anyone other than the debtor, a company acting on behalf

of the debtor or the debtor's debt settlement provider, or another creditor of the debtor and then only to the extent

necessary to secure the cooperation of a creditor in a debt settlement plan;

(j)  enter into a contract with a debtor without first providing the disclosure required in [section 2(3)];

(k)  collect fees until a written debt settlement services contract has been executed by the debtor

containing a schedule of fees in the actual amount to be charged the debtor and stating when those fees will be

charged;

(l)  advertise services in any manner in this state without first filing a financial statement with the attorney

general;

(m)  misrepresent any material fact or make a false promise intended to convince a debtor to enter into

a debt settlement plan; or

(n)  violate the provisions of any applicable state or federal do-not-call registry or Title 30, chapter 14, part

5.

(2)  If a debt settlement service contract is canceled by the debtor before the contract is completed, the

debt settlement provider shall, on request of the debtor, refund 50% of any collected but unrefunded service fee

on a pro rata basis for those accounts that have not received a settlement offer by the time of the cancellation.

Fees associated with the setup of a debt settlement service contract are not required to be refunded.
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Section 4.  Remedies. (1)  The attorney general or the county attorney of any county in which a debt

settlement provider is doing business or a debtor resides may bring an action for a violation of [section 2 or 3].

Upon finding that a person has violated or is violating a provision of [section 2 or 3], a court may make any

necessary order or  judgment, including an injunction, restitution, and an award of reasonable attorney fees and

costs for the investigation and litigation of the violations.

(2)  The attorney general or county attorney may accept an assurance of discontinuance of any method,

act, or practice that is in violation of the provisions of [section 2 or 3] from any person alleged to be engaged in

the unlawful act. The assurance may include a stipulation for the voluntary payment of the costs of investigation

or of an amount to be held in escrow pending the outcome of any action or as restitution for any aggrieved

person, or both. The court may award to the state a civil penalty not exceeding $10,000 for any violation of an

assurance of discontinuance. Any matter closed by the acceptance of an assurance may be reopened at any

time.

(3)  A violation of a provision of [section 2 or 3] is a violation of 30-14-103, and a debtor is entitled to any

remedy available under the provisions of Title 30, chapter 14, part 1, or other applicable state law.

Section 5.  Codification instruction. [Sections 1 through 4] are intended to be codified as an integral

part of Title 30, chapter 14, and the provisions of Title 30, chapter 14, apply to [sections 1 through 4].

- END -
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