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SENATE BILL NO. 961

INTRODUCED BY C. SMITH2

3

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING THE MONTANA RIGHT TO SHOP ACT; CREATING4

AN INCENTIVE PROGRAM FOR HEALTH CARE CONSUMERS TO SHOP FOR HEALTH CARE SERVICES;5

REQUIRING INSURERS TO ALLOW FOR COMPARISON SHOPPING BY CONSUMERS; REQUIRING6

HEALTH CARE PROVIDERS AND HEALTH INSURERS TO PROVIDE INFORMATION ON COSTS BEFORE7

TREATMENT IS PROVIDED; PROVIDING PENALTIES FOR HEALTH CARE PROVIDERS WHO FAIL TO8

PROVIDE INFORMATION; REQUIRING INSURERS TO NOTIFY HEALTH PLAN MEMBERS OF THE9

AVAILABILITY OF THE SHARED SAVINGS INCENTIVE PROGRAM; PROVIDING DEFINITIONS; PROVIDING10

RULEMAKING AUTHORITY; AMENDING SECTIONS 45-5-214, 50-4-504, 50-4-512, 50-4-516, 50-4-517, AND11

50-4-518, MCA; AND PROVIDING A DELAYED EFFECTIVE DATE."12

13

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:14

15

Section 1.  Section 45-5-214, MCA, is amended to read:16

"45-5-214.  Assault with bodily fluid. (1) A person commits the offense of assault with a bodily fluid if17

the person purposely causes one of the person's bodily fluids to make physical contact with:18

(a)  a law enforcement officer, a staff person of a correctional or detention facility, or a health care19

provider, as defined in 50-4-504(4)(a), including a health care provider performing emergency services, while the20

health care provider is acting in the course and scope of the health care provider's profession and occupation:21

(i)  during or after an arrest for a criminal offense;22

(ii) while the person is incarcerated in or being transported to or from a state prison, a county, city, or23

regional jail or detention facility, or a health care facility; or24

(iii) if the person is a minor, while the youth is detained in or being transported to or from a county, city,25

or regional jail or detention facility or a youth detention facility, secure detention facility, regional detention facility,26

short-term detention center, state youth correctional facility, health care facility, or shelter care facility; or27

(b)  an emergency responder.28

(2)  A person convicted of the offense of assault with a bodily fluid shall be fined an amount not to exceed29

$1,000 or incarcerated in a county jail or a state prison for a term not to exceed 1 year, or both.30
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(3)  The youth court has jurisdiction of any violation of this section by a minor, unless the charge is filed1

in district court, in which case the district court has jurisdiction.2

(4)  As used in this section, the following definitions apply:3

(a)  "Bodily fluid" means any bodily secretion, including but not limited to feces, urine, blood, and saliva.4

(b)  "Emergency responder" means a licensed medical services provider, law enforcement officer,5

firefighter, volunteer firefighter or officer of a nonprofit volunteer fire company, emergency medical technician,6

emergency nurse, ambulance operator, provider of civil defense services, or any other person who in good faith7

renders emergency care or assistance at a crime scene or the scene of an emergency or accident."8

9

Section 2.  Section 50-4-504, MCA, is amended to read:10

"50-4-504.  Definitions. As used in this part, the following definitions apply:11

(1)  "Allowed amount" means:12

(a)  the contractually agreed-upon amount paid by a health insurer to a health care provider participating13

in the insurer's network; or14

(b)  the amount the health plan is required to pay for out-of-network covered benefits provided to the15

insured individual.16

(2)  "Commissioner" means the commissioner of insurance provided for in 2-15-1903.17

(1)(3)  "Health care" includes both physical health care and mental health care.18

(2)(4)  "Health care provider" or "provider" means:19

(a)  a person an individual who is licensed, certified, or otherwise authorized by the laws of this state to20

provide health care in the ordinary course of business or practice of a profession; and21

(b)  a hospital, critical access hospital, outpatient center for primary care, or outpatient center for surgical22

services licensed pursuant to Title 50, chapter 5.23

(3)(5)  "Health insurer" or "insurer" means any health insurance company, health service corporation,24

health maintenance organization, insurer providing disability insurance as described in 33-1-207, entity offering25

coverage that is subject to the requirements of Public Law 111-148 and Public Law 111-152, and, to the extent26

permitted under federal law, any administrator of an insured, self-insured, or publicly funded health care benefit27

plan offered by public and private entities.28

(6)  "Program" means the shared savings incentive program established by a health insurer pursuant to29

[section 7].30
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(7)  (a) "Shoppable health care service" means a health care service for which a health insurer offers a1

shared savings incentive payment under the program established pursuant to [section 7]. At a minimum, the term2

includes:3

(i)  physical and occupational therapy services;4

(ii) obstetrical and gynecological services;5

(iii) radiology and imaging services;6

(iv) laboratory services;7

(v)  infusion therapy;8

(vi) inpatient and outpatient surgical procedures; and9

(vii) outpatient nonsurgical diagnostic tests or procedures.10

(b)  The term may include additional services as provided by rule by the commissioner."11

12

Section 3.  Section 50-4-512, MCA, is amended to read:13

"50-4-512.  Disclosures required of health care providers -- failure to disclose a deceptive trade14

practice. (1) Upon Before a nonemergency admission, procedure, or service and upon request of a patient, a15

prospective patient, or a patient's agent, a health care provider, outpatient center for surgical services, clinic, or16

hospital shall within 2 working days provide the patient, the prospective patient, or the patient's agent with its:17

(a)  the estimated charge for a health care service or course of treatment that exceeds $500, including18

any facility fees; and19

(b)  if the patient or prospective patient has coverage through a health insurer, the allowed amount for20

the admission, procedure, or service and any related facility fees. The estimate must be provided for a service21

that a patient is receiving or has been recommended to receive. The estimate must be provided at the time the22

service is scheduled or within 10 business days of the patient's or agent's request.23

(2)  If a health care provider is unable to provide a specific amount in advance as required under24

subsection (1) because the provider is unable to predict the specific treatment or diagnostic code, the provider25

shall disclose all the information that is available for the estimated amount, including the amount of any required26

facility fees. A provider shall disclose the incomplete nature of the estimate and shall provide the patient,27

prospective patient, or patient's agent with an updated estimate when additional information is known.28

(3)  (a) If the patient or prospective patient has coverage through a health insurer, a health care provider29

that participates in a health insurer's network shall, upon request of the patient, prospective patient, or patient's30
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agent, provide sufficient information regarding the proposed nonemergency admission, procedure, or service for1

the person to receive a cost estimate from the insurer to identify the allowed amount and any out-of-pocket costs.2

The estimate may be based on the information available to the provider at the time of the request.3

(b)  The insurer may make the cost estimate available through a toll-free telephone number or a website4

or third-party product that meets the requirements of [section 8]. A health care provider may assist a patient,5

prospective patient, or patient's agent in using an insurer's toll-free number, website, or third-party product.6

(2)(4)  The patient or patient's agent may request that the information required under this section be7

provided in writing or electronically.8

(3)(5)  The estimated charge:9

(a)  must represent a good faith effort to provide accurate information to the patient or the patient's agent;10

(b)  is not a binding contract upon the parties; and11

(c)  is not a guarantee that the estimated amount will be the charged amount or will account for12

unforeseen conditions.13

(6)  (a) Failure by a health care provider to adhere to the requirements of this section is an unfair or14

deceptive practice for the purposes of Title 30, chapter 14, part 1.15

(b)  A patient who believes a health care provider has failed to adhere to the requirements of this section16

may file a complaint with the department of justice pursuant to Title 30, chapter 14, part 1.17

(c)  (i) After a patient files a complaint and while the patient is waiting for a response to the complaint from18

the health care provider, the health care provider may not attempt to collect the disputed amount, ask a third-party19

entity to collect the disputed amount, or take any other action that may impair the credit history or credit rating20

of the patient.21

(ii) If the health care provider has already involved a third-party entity to collect the amount billed, the22

health care provider shall immediately notify the third-party entity of the complaint. The third-party entity shall23

cease collection activities while the complaint is pending.24

(d)  (i) If the health care provider's response fails to resolve the complaint to the patient's satisfaction, the25

health care provider or the consumer may file an action in district court.26

(ii) If the court rules in the patient's favor, the patient is responsible for the lesser of:27

(A)  the amount billed for the admission, procedure, or service; or28

(B)  130% of the medicare reimbursement rate for the admission, procedure, or service.29

(iii) If the court rules in favor of the health care provider, the patient is responsible for the amount originally30
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billed by the provider for the admission, procedure, or service.1

(e)  Upon resolution of the complaint informally with the health care provider or through a final decision2

of a district judge, the health care provider:3

(i)  may resume collection activities if the complaint is resolved in favor of the health care provider,4

including continuation of the use of a third-party entity to collect the amount; or5

(ii) if the complaint is resolved in favor of the patient, shall bill the amount determined pursuant to6

subsection (6)(d)(ii) as if were a new bill. If the bill remains unpaid, the provider shall follow the provider's usual7

collection procedures and schedules to collect any overdue amount."8

9

Section 4.  Section 50-4-516, MCA, is amended to read:10

"50-4-516.  Short title. Sections 50-4-516 through 50-4-518 and [sections 7 through 10] may be cited11

as the "Patient's Right to Know of Insurance Coverage Provisions Act" "Montana Right to Shop Act"."12

13

Section 5.  Section 50-4-517, MCA, is amended to read:14

"50-4-517.  Legislative purpose. The purpose of 50-4-516 through 50-4-518 and [sections 7 through15

10] is:16

(1)  to provide health care consumers with better information regarding the portion of their health care17

costs that will be paid by their health insurer and the portion that they will have to pay themselves; and18

(2)  to introduce elements of competition into the marketplace."19

20

Section 6.  Section 50-4-518, MCA, is amended to read:21

"50-4-518.  Disclosures required of health insurers -- limitations. (1) When requested Within 222

working days of a request by an insured or the insured's agent, a health insurer shall provide a summary of the23

insured's coverage for a specific health care service or course of treatment when an actual charge or estimate24

of charges by a health care provider, outpatient center for surgical services, clinic, or hospital exceeds $500 good25

faith estimate of the allowed amount and any amount the insured will be responsible to pay out of pocket for a26

proposed nonemergency procedure or service that is a medically necessary covered benefit from a health care27

provider in the insurer's network. The estimate must include any copayment, deductible, coinsurance, or other28

out-of-pocket amount for any covered benefit, based on the information available to the insurer at the time the29

request is made.30
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(2)  The insured or insured's agent may request that the information required under this section be1

provided in writing or electronically.2

(3)  The health insurer shall make a good faith effort to provide accurate information under this section.3

The health insurer is only required to provide information under this section based upon cost estimates and4

procedure codes obtained by the insured from the insured's health care provider The insurer shall notify the5

insured or the insured's agent that the costs are estimates and the actual amount of out-of-pocket costs may vary6

due to unforeseen services that arise out of the proposed nonemergency procedure or service.7

(4)  Nothing in this section prohibits an insurer from imposing cost-sharing requirements disclosed in the8

insured's health plan or certificate of insurance for unforeseen health care services that arise out of the9

nonemergency procedure or service or for a procedure or service provided to the insured that was not in the10

original estimate."11

12

NEW SECTION.  Section 7.  Shared savings incentive program for shoppable health care services13

-- filing with commissioner.  (1) A health insurer shall develop and implement or contract for the development14

and implementation of a program that provides incentives for insured individuals who elect to receive shoppable15

health care services that are covered by the plan from providers that charge less than the average price paid by16

the insurer for the shoppable health care service.17

(2)  (a) Incentives may be calculated as a percentage of the difference in price, as a flat dollar amount,18

or by another reasonable methodology approved by the commissioner.19

(b)  The insurer shall provide the incentive as a cash payment to the insured.20

(3)  The program shall provide insured individuals with at least 50% of the insurer's saved costs for each21

service or category of shoppable health care service resulting from shopping by the insured when the savings22

exceeds $50.23

(4)  An insurer shall base the average price used for calculating the incentive payment on:24

(a)  the average amount paid to an in-network provider for the procedure or service under the insured's25

health plan in the last calendar year; or26

(b)  an alternate methodology approved by the commissioner.27

(5)  If an insured individual receives a shoppable health care service from an out-of-network provider that28

results in a shared savings incentive payment, the individual's insurer shall apply the amount the individual paid29

for the shoppable health care service toward the cost-sharing requirement specified in the individual's health plan30
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as if the health care services were provided by an in-network provider.1

(6)  (a) Before offering the incentive program to any insured individual, a health insurer shall file a2

description of the program with the commissioner in a manner established by the commissioner.3

(b)  The commissioner may review the filing to determine if the program complies with the requirements4

of this section. Filings and any supporting documentation made pursuant to this subsection (6) are confidential5

until the filing has been reviewed and approved.6

(7)  Shared savings incentive payments made under this section are not an administrative expense of7

the insurer for rate development or rate filing purposes.8

9

NEW SECTION.  Section 8.  Website for shoppable health care services. (1) (a) A health insurer shall10

establish a secure, interactive mechanism on a publicly accessible website that allows an insured individual to11

request and obtain information on the payments made by the insurer to that individual's in-network providers for12

shoppable health care services. The mechanism must allow the individual to compare the amount the insurer13

pays to in-network providers for the service with the average price for the service as calculated in accordance14

with [section 7].15

(b)  An insurer may contract for the development and implementation of the interactive mechanism or use16

a third-party product that meets the requirements of this section.17

(2)  Information obtained through the interactive mechanism is not considered a trade secret as defined18

in 30-14-402 and is not subject to confidentiality provisions related to trade secrets in Title 33.19

20

NEW SECTION.  Section 9.  Program report. (1) An insurer shall report by March 31 each year on the21

following information for the previous calendar year:22

(a)  the total number of shared savings incentive payments made pursuant to [section 7];23

(b)  the total payments;24

(c)  the use of shoppable health care services by category of service;25

(d)  the average amount of incentive payment made by category of service;26

(e)  the total savings achieved for shoppable health care services that resulted in shared savings27

payments made pursuant to the program guidelines, broken down by category of service; and28

(f)  the total number and percentage of an insurer's enrollees that participated in such transactions.29

(2)  The commissioner shall submit to the economic affairs interim committee by July 1 each year an30
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aggregate report for all insurers filing the information required under subsection (1).1

2

NEW SECTION.  Section 10.  Rulemaking authority. The commissioner shall adopt rules related to3

the:4

(1)  calculation of the shared incentive payment;5

(2)  calculation of the average price used for determining incentive payments;6

(3)  procedures for filing and review of the program description; and7

(4)  form and manner for reporting the information required under [section 9].8

9

NEW SECTION.  Section 11.  Availability of shared incentive payment program -- notice required10

of health insurers.  A health insurer subject to the provisions of Title 50, chapter 4, part 5, shall:11

(1)  make the shared incentive payment program provided for in [section 7] available as a component of12

all health plans offered by the insurer in this state; and13

(2)  provide notice annually at enrollment or renewal about the availability of the program to any individual14

who is enrolled in a health plan eligible for the program.15

16

NEW SECTION.  Section 12.  Codification instruction. (1)  [Sections 7 through 10] are intended to be17

codified as an integral part of Title 50, chapter 4, part 5, and the provisions of Title 50, chapter 4, part 5, apply18

to [sections 7 through 10].19

(2)  [Section 11] is intended to be codified as an integral part of Title 33, chapter 1, part 1, and the20

provisions of Title 33, chapter 1, part 1, apply to [section 11].21

22

NEW SECTION.  Section 13.  Effective date. [This act] is effective January 1, 2018.23

- END -24
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