65th Legislature HBO0346

AN ACT REVISING WORKERS' COMPENSATION LAWS TO RECOGNIZE CERTAIN FISCAL AGENTS AS
EMPLOYERS; AND AMENDING SECTION 39-71-117, MCA.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 39-71-117, MCA, is amended to read:

"39-71-117. Employer defined. (1) "Employer" means:

(a) the state and each county, city and county, city school district, and irrigation district; all other districts
established by law; all public corporations and quasi-public corporations and public agencies; each person; each
prime contractor; each firm, voluntary association, limited liability company, limited liability partnership, and private
corporation, including any public service corporation and including an independent contractor who has a person
in service under an appointment or contract of hire, expressed or implied, oral or written; and the legal
representative of any deceased employer or the receiver or trustee of the deceased employer;

(b) any association, corporation, limited liability company, limited liability partnership, or organization that
seeks permission and meets the requirements set by the department by rule for a group of individual employers
to operate as self-insured under plan No. 1 of this chapter;

(c) any nonprofit association, limited liability company, limited liability partnership, or corporation or other
entity funded in whole or in part by federal, state, or local government funds that places community service
participants, as described in 39-71-118(1)(e), with nonprofit organizations or associations or federal, state, or local
government entities; and

(d) subject to subsection (5), a religious corporation, religious organization, or religious trust receiving
remuneration from nonmembers for:

(i) manufacturing or construction activities conducted by its members on or off the property owned or
leased by the religious corporation, religious organization, or religious trust; or

(ii) agricultural labor and services performed off the property owned or leased by the religious corporation,
religious organization, or religious trust; and

Legislative
Se::w.ce.s -1- Authorized Print Version - HB 346
Division ENROLLED BILL



HBO0346

(e) _an approved and authorized fiduciary, agent, or other person acting as fiscal agent under section

3504 of the Internal Revenue Code, 26 U.S.C. 3504, and 26 CFR 31.3504-1.

(2) A temporary service contractor is the employer of a temporary worker for premium and loss
experience purposes.

(3) Except as provided in chapter 8 of this title, an employer defined in subsection (1) who uses the
services of a worker furnished by another person, association, contractor, firm, limited liability company, limited
liability partnership, or corporation, other than a temporary service contractor, is presumed to be the employer
for workers' compensation premium and loss experience purposes for work performed by the worker. The
presumption may be rebutted by substantial credible evidence of the following:

(a) the person, association, contractor, firm, limited liability company, limited liability partnership, or
corporation, other than a temporary service contractor, furnishing the services of a worker to another retains
control over all aspects of the work performed by the worker, both at the inception of employment and during all
phases of the work; and

(b) the person, association, contractor, firm, limited liability company, limited liability partnership, or
corporation, other than atemporary service contractor, furnishing the services of a worker to another has obtained
workers' compensation insurance for the worker in Montana both at the inception of employment and during all
phases of the work performed.

(4) Aninterstate or intrastate common or contract motor carrier that maintains a place of business in this
state and uses an employee or worker in this state is considered the employer of that employee, is liable for
workers' compensation premiums, and is subject to loss experience rating in this state unless:

(a) the worker in this state is certified as an independent contractor as provided in 39-71-417; or

(b) the person, association, contractor, firm, limited liability company, limited liability partnership, or
corporation furnishing employees or workers in this state to a motor carrier has obtained Montana workers'
compensation insurance on the employees or workers in Montana both at the inception of employment and during
all phases of the work performed.

(5) The definition of "employer" in subsection (1)(d) is limited to implementing the administrative
purposes of this chapter and may not be interpreted or construed to create an employment relationship in any
other context.

(6) (a) A fiscal agent that qualifies under subsection (1)(e) and that is designated as a payor, using
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federal, state, or local government funds, under 26 CFR 31.3504-1 is considered to be the employer for the

purposes of the Workers' Compensation Act of those workers for whom the fiscal agent is making payments.

(b) The client of the fiscal agent, despite exercising control over the hiring, scheduling, and direction of

the work tasks performed by the worker, is not the employer of that worker for the purposes of the Workers'

Compensation Act."

- END -
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| hereby certify that the within bill,

HB 0346, originated in the House.

Speaker of the House

Signed this day

of , 2017.

Chief Clerk of the House

President of the Senate

Signed this day

of , 2017.
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