68th Legislature SB0051

AN ACT MODIFYING THE OPENING, SUBMISSION, AND INSPECTION OF BIDS AND PROPOSALS;
ALLOWING PUBLIC COMMENT WITHIN 7 DAYS OF NOTICE OF INTENT TO AWARD A CONTRACT;
AMENDING SECTIONS 18-3-110, 18-4-132, 18-4-303, 18-4-304, AND 18-4-307, MCA; AND PROVIDING AN

IMMEDIATE EFFECTIVE DATE.

WHEREAS, modernizing the law governing procurement by the state of Montana is a stated purpose of
the Montana Procurement Act; and

WHEREAS, the provisions regarding invitations for bid and requests for proposals have not been
updated in more than 15 years; and

WHEREAS, business and technology have changed significantly in the last 15 years with innovations
such as smart phones and video conferencing tools and the prevalence of remote work and electronic
meetings; and

WHEREAS, unnecessarily complex government procurement and contracting processes discourage
Montana small and medium-sized businesses from competing with large and sophisticated multinational and
out-of-state corporations; and

WHEREAS, current procurement processes place business innovations and intellectual property at
risk; and

WHEREAS, innovations and intellectual property are the most valuable assets of most small
businesses in the information age and one of the primary competitive advantages small businesses have over
large companies; and

WHEREAS, small businesses lack the resources of large companies to defend their innovations and
intellectual property; and

WHEREAS, vendor and business surveys indicate current procurement processes and requirements

provide an advantage to incumbent contractors and create other barriers and disincentives to seeking public
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contracts in Montana; and

WHEREAS, procurement methods that discourage competition are in direct conflict with the Montana
Procurement Act's objectives to provide increased economy in state purchasing and to maximize, to the fullest
extent practicable, the purchasing value of public funds of the state; and

WHEREAS, the Montana Procurement Act exists to ensure the fair and equitable treatment of all
persons who deal with the procurement system of the state and to foster effective, broad-based competition
within the free enterprise system; and

WHEREAS, more than 40 states and the federal government utilize modern procurement practices that
allow free, open, and transparent government contracting without compromising the security of businesses’
innovations and intellectual property; and

WHEREAS, a stated purpose of the Montana Procurement Act is to make as consistent as possible the
procurement laws among various jurisdictions; and

WHEREAS, modern procurement practices allow citizens to observe and participate in government
contracting decisions while protecting the confidentiality of businesses’ innovations and intellectual property and

allow free and open competition that maximizes the purchasing value of public funds.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 18-3-110, MCA, is amended to read:

"18-3-110. Requests for proposals. (1) The department, with the cooperation of the departments
that will occupy the rental property, shall develop a request for proposals defining the state's program and
building specification requirements. A request for proposals must be administered in accordance with 18-4-
304(3) through (&) (7).

2 For projects valued at less than $2 million, the departments may develop the request for
proposals. For projects valued at $2 million or more, the departments shall contract with a licensed architect or
engineer selected in accordance with 18-2-112 for the development of the request for proposals.

3 A successful proposer, general contractor, or subcontractor engaged in construction under this

part shall pay the standard prevailing rate of wages to employees engaged in the construction of the leased
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property."

Section 2. Section 18-4-132, MCA, is amended to read:

"18-4-132. Application. (1) This chapter applies to:

@) the expenditure of public funds irrespective of their source, including federal assistance money,
by this state acting through a governmental body under any contract, except a contract exempted from this
chapter by this section or by another statute;

(b) a procurement of supplies or services thatis at no cost to the state and from which income may
be derived by the vendor and to a procurement of supplies or services from which income or a more
advantageous business position may be derived by the state; and

(c) the disposal of state supplies.

2 This chapter or rules adopted pursuant to this chapter do not prevent any governmental body
or political subdivision from complying with the terms and conditions of any grant, gift, bequest, or cooperative
agreement.

3 This chapter does not apply to:

@ either grants or contracts between the state and its political subdivisions or other governments,
except as provided in part 4;

(b) construction contracts;

(©) expenditures of or the authorized sale or disposal of equipment purchased with money raised

by student activity fees designated for use by the student assaociations of the university system;

(d) contracts entered into by the Montana state lottery that have an aggregate value of less than
$250,000;

(e) contracts entered into by the state compensation insurance fund to procure insurance-related
services;

) employmentof contracts with:

0] aregistered professional engineer, surveyor, real estate appraiser, or registered architect;

(i) a physician, dentist, pharmacist, or other medical, dental, or health care provider;

(i) an expert witness hired for use in litigation, a hearings officer hired in rulemaking and contested
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case proceedings under the Montana Administrative Procedure Act, or an attorney as specified by executive

order of the governor;
(iv) consulting actuaries;

(v) a private consultantemployed person contracted by the student associations of the university

system with money raised from student activity fees designated for use by those student associations;

(vi) a private censultantemployed person contracted by the Montana state lottery;

(vii) a private investigator licensed by any jurisdiction;

(viii)  aclaims adjuster; or

(ix) a court reporter appointed as an independent contractor under 3-5-601;

(@) electrical energy purchase contracts by the university of Montana or Montana state university,
as defined in 20-25-201. Any savings accrued by the university of Montana or Montana state university in the
purchase or acquisition of energy must be retained by the board of regents of higher education for university

allocation and expenditure.

(h) the purchase or commission of art for a museum or public display;
0] contracting under 47-1-121 of the Montana Public Defender Act;
)] contracting under Title 90, chapter 4, part 11; or

k) contracting under Title 90, chapter 14, part 1, when the total contract value is $12,501 or less.

@ (a) Food products produced in Montana may be procured by either standard procurement
procedures or by direct purchase. Montana-produced food products may be procured by direct purchase when:

0] the quality of available Montana-produced food products is substantially equivalent to the
quality of similar food products produced outside the state;

(i) avendoris able to supply Montana-produced food products in sufficient quantity; and

(iii) a bid for Montana-produced food products either does not exceed or reasonably exceeds the
lowest bid or price quoted for similar food products produced outside the state. A bid reasonably exceeds the
lowest bid or price quoted when, in the discretion of the person charged by law with the duty to purchase food
products for a governmental body, the higher bid is reasonable and capable of being paid out of that
governmental body's existing budget without any further supplemental or additional ap propriation.

(b) The department shall adopt any rules necessary to administer the optional procurement
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exception established in this subsection (4).

5) As used in this section, the following definitions apply:

@ "Food" means articles normally used by humans as food or drink, including articles used for
components of articles normally used by humans as food or drink.

(b) "Produced" means planted, cultivated, grown, harvested, raised, collected, processed, or

manufactured."

Section 3. Section 18-4-303, MCA, is amended to read:

"18-4-303. Competitive sealed bidding. (1) An invitation for bids must be issued and must include a
purchase description and conditions applicable to the procurement.

2 Adequate public notice of the invitation for bids must be given a reasonable time before the
date set forth in the invitation for the epening-submission of bids, in accordance with rules adopted by the
department. Notice may include publication in a newspaper of general circulation at a reasonable time before

the bid epening submission deadline.
©)

proposals. Bids and other information received from bidders in response to an invitation for bids may notbe

inspected by the public until the department provides notice of intent to award a contract as provided in

subsection (9). After the department provides notice of intent to award a contract, bids and other information

received from bidders may be inspected by other bidders and the public subject to the same limitations

specified in 18-4-304(8) for competitive sealed proposals.

{6)(4) Bids must be unconditionally accepted without alteration or correction, except as authorized in
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this chapter. Bids must be evaluated based on the requirements set forth in the invitation for bids, which may
include criteria to determine acceptability, such as inspection, testing, quality, workmanship, delivery, and
suitability for a particular purpose. Those criteria that will affect the bid price and be considered in evaluation for
award must be objectively measurable, such as discounts, transportation costs, and total or life-cycle costs.
The invitation for bids must set forth the evaluation criteria to be used. Only criteria set forth in the invitation for
bids may be used in bid evaluation.

£A(5) Correction or withdrawal of inadvertently erroneous bids, before or after award, or cancellation
of awards or contracts based on bid mistakes may be permitted in accordance with rules adopted by the
department. After bid opening, changes in bid prices or other provisions of bids prejudicial to the interest of the
state or fair competition may not be permitted. Except as otherwise provided by rule, all decisions to permit the
correction or withdrawal of bids or to cancel awards or contracts based on bid mistakes must be supported by a
written determination made by the department.

8)(6) If anaward is made, it must be made with reasonable promptness by written notice to the
lowest responsible and responsive bidder whose bid meets the requirements and criteria set forth in the
invitation for bids, including the preferences established by Title 18, chapter 1, part 1. If all bids exceed
available funds as certified by the appropriate fiscal officer and the lowest responsible and responsive bid does
not exceed the funds by more than 5%, the director or the head of a purchasing agency may, in situations in
which time or economic considerations preclude resolicitation of a reduced scope, negotiate an adjustment of
the bid price, including changes in the bid requirements, with the lowest responsible and responsive bidder in
order to bring the bid within the amount of available funds.

©)(7) Whenitis considered impractical to initially prepare a purchase description to support an award
based on price, an invitation for bids may be issued requesting the submission of unpriced offers, to be followed
by an invitation for bids limited to those bidders whose offers have been qualified under the criteria set forth in
the first solicitation.

£10)(8) In case of atie bid, preference must be given to the bidder, if any, offering American-made
products or supplies.

(9) Prior to awarding a contract, the department shall provide to the public notice of intent to award

acontract and of 7 days to submit written comments regarding the proposed award."
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Section 4. Section 18-4-304, MCA, is amended to read:

"18-4-304. Competitive sealed proposals. (1) The department may procure supplies and services
through competitive sealed proposals.

2 Proposals must be solicited through a request for proposals.

3 Adequate public notice of the request for proposals must be given in the same manner as
provided in 18-4-303(2).

4) Proposals and other information received from offerors in response to a request for proposals

may not be inspected by the public until the department provides notice of intent to award a contract as

provided in subsection (7). A

inspected-by the publicsubject to thelimitations-of- After the department provides notice of intent to award a

contract, proposals and other information received from offerors may be inspected by other offerors and the

public subject to the limitations in subsection (8).

5) The request for proposals must state the evaluation criteria and their relative importance. If an
award is made, it must be made to the responsible and responsive offeror whose proposal best meets the
evaluation criteria. Other criteria may not be used in the evaluation. The contract file must demonstrate the
basis on which the award is made.

(6) The department may discuss a proposal with an offeror for the purpose of clarification or
revision of the proposal.

(7) Prior to awarding a contract, the department shall provide to the public notice of intent to award

acontract and of 7 days to submit written comments regarding the proposed award.

(8) Prior to releasing proposals and other information received from offerors, the department shall

evaluate whether public disclosure must be limited:

(a) under the Uniform Trade Secrets Act provided for in Title 30, chapter 14, part 4;
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(b) due to matters involving individual safety; and

(c) as required by other constitutional protections."

Section 5. Section 18-4-307, MCA, is amended to read:

"18-4-307. Cancellation of invitations for bids or requests for proposals. (1) An invitation for bids,
arequest for proposals, or other solicitation may be canceled or any or all bids or proposals may be rejected in
whole orin part, as may be specified in the solicitation, when it is in the best interests of the state. The reasons
thereformust be made part of the contractfile.

(2) The department may consider public comment when deciding whether to take any action

described in this section."

Section 6. Effective date. [This act]is effective on passage and approval.

- END -
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