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MEMORANDUM

TO: Dave Bohyer, Director of Research and Policy Analysis

FROM: Richard E. “Fritz” Gillespie, Chair

DATE: May 10, 2016

RE: Paying for the Costs of Assigned Counsel

¶1  The Judiciary and OPD were asked for a collaborative solution for the collection of
assessments for the costs of assigned counsel.  A related request concerns the implication of
M.C.A. §46-18-251.  A chart showing OPD processes re eligibility determination and collecting
assessments for the costs of assigned counsel is requested.  The Montana County Attorneys
Association [MCAA] proposed a voucher system for misdemeanor representation and OPD was
asked to consider a joint proposal.  The MCAA also proposed moving from assessments at
sentencing to an up front administrative fee.  Judge Haynes has also raised the idea of an
administrative fee.

¶2  The proposal for a voucher system is addressed separately.  A chart showing OPD
processes re eligibility determination and collecting assessments for the costs of assigned counsel
is provided separately in the materials for the May 16th meeting.  For the February 1st Task Force
meeting OPD submitted a paper entitled “Processes and Procedures for Collecting Costs of
Assigned Counsel Assessments” that addressed the impact M.C.A. §46-18-251 and Title 46 have
on the collection of assessments for OPD.  The attachment to Beth McLaughlin’s April 25th letter
to Dave Bohyer aids in showing the impact and context of M.C.A. §46-18-251 and Title 46.

¶3  The administrative fee and the collaborative effort of the Judiciary and OPD are
covered in Ms. McLaughlin’s April 25th letter to Dave Bohyer and in this paper.  The letter
speaks for itself.  Ms. McLaughlin laid out three options the Task Force may want to consider for
increasing the amount collected.

¶4  The first option is moving the OPD assessments to a higher priority in M.C.A. §46-
18-251(2).  She cautioned that local governments and other entities might oppose the change.
She is probably correct.  At one time during consideration of SB187 (2011) OPD assessments
were included in the M.C.A. §46-18-251(2)(c) priority ahead of fines.  When SB187 was enacted
the assessments were expressly put into the last priority after fines.
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¶5  The second option is assigning the assessments and collection responsibility to OPD.
She correctly noted that OPD has legal and ethical concerns.  There are practical concerns
expressed in ¶11.  She is correct that OPD would need more resources.  At one time OPD
estimated 5 FTEs and $500,000 which is probably conservative.  More importantly, a conflict
should be apparent if OPD is trying to collect using the current M.C.A. §46-8-115 procedure for
citing someone into court on an order to show cause why civil contempt should not be found
with the potential for incarceration requiring OPD to assign a public defender to represent the
person in the same proceeding.  That situation invites claims of ineffective assistance of counsel
against the public defender on the theory that the public defender was taking a dive for the
benefit of his or her boss who issues the paycheck.  Such a practice or one similar could bring
suits against the State for violation of rights and perhaps 42 U.S.C. §1983 claims.  OPD agrees
with Judge Haynes that the responsibility for collection should not belong to OPD.

¶6  The third option is to eliminate the assessments and move to something like an
assessment fee.  Judge Haynes suggests a $100 application fee for each user of OPD, on a sliding
scale.  At the last Task Force meeting the MCAA made a proposal for an administrative fee
system.  Judge Haynes wonders why the PDC is reluctant to consider an administrative fee.  The
answer is that the devil is in the details and neither proposal offers details.  Actually, the PDC
has discussed administrative fees and is warming to the idea if structured carefully and correctly.

¶7(a)  Judge Haynes’ proposal would have each user of OPD pay the fee. M.C.A. §47-1-
104(4)(b) lists eight kinds of cases in which some of the users of OPD are eligible regardless of
financial eligibility.  These users are juveniles in a variety of proceedings, persons for whom
voluntary or involuntary commitment is a possibility, or persons in appointment of guardian or
conservator proceedings.  Will those users be expected to pay too?

(b)  The MCAA proposal is not clear about who is supposed to pay.  Currently, only
defendants convicted for a felony or misdemeanor can be assessed to pay for some or all of the
costs of OPD representation to the extent they have the ability to pay.  In one part of the proposal
the fee would be payable “every time an indigent person is represented” by OPD or “receives a
voucher.”  Immediately following, different amounts of the fee are set for “each felony
case/charge” or “each misdemeanor case/charge” in which OPD provides either a voucher or
representation.  While the latter provision covers most of the OPD cases, it does not encompass
juvenile cases or the “civil cases” including the DN cases.

¶8  The MCAA proposal is not clear on how many fees an indigent person would be
expected to pay.  The proposal says a fee would be owed for  “each felony case/charge” or “each
misdemeanor case/charge.”  Would an indigent client owe a fee for each charge made in a
multiple offense case?  If so, would they get as many vouchers under that proposal as
misdemeanors charged in a case?

¶9(a)  Judge Haynes’ proposal would use a sliding scale.  What the sliding scale involves
is not explained.  Does it mean a determination on ability to pay or some fixed amount
determined on the value of the person’s income and assets?  The MCAA proposal calls for a fee
of $150 for each felony charge and $75 for each misdemeanor.  There is no provision for waiver
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of some or all of the fee based upon the indigent client’s ability to pay.

(b)  No jurisdiction has been found where an administrative fee, a co-payment, or a post-
conviction assessment or surcharge cannot be waived or reduced based on the indigent client’s
ability to pay.  Poor people charged with a felony have no more ability to pay a fee than if
charged with a misdemeanor.  A fee that cannot be waived or reduced begins to look more like a
pre-conviction penalty than a reasonable cost for the constitutional right of representation.

(c) M.C.A. §25-10-404 and M.C.A. §25-31-113 allow for the waiver of payment of fees
so indigent clients can proceed in civil cases.  Access to the courts and due process are
paramount over fees.  It should be no different for poor people involuntarily brought into court.

¶10(a)   The MCAA proposal calls for the Legislature to establish a “revolving revenue
account.”  There is no need to do this.  An OPD special revenue account currently exists into
which payments collected for the costs of assigned counsel are deposited.

(b)  The MCAA proposal would reduce the OPD budget by the amount of fees collected.
Deducting fees from the OPD budget currently happens for costs being collected.  The
Legislature, OBPP, and OPD all take into account the money deposited into the special revenue
account during the budgeting and appropriation process.  Spending the money as the Legislature
allows is unclear unless earmarking the money is meant.  Already the Legislature can influence
how OPD spends the special revenue funds.  During the 2013 session special revenue funds were
designated by the Legislature to pay salaries for two lawyers in the appellate program.

¶11  The MCAA proposal and the procedure for its implementation as outlined are
impractical and unworkable.

(a)  Under the MCAA proposal OPD would collect the fees.  Having OPD collect the
fees is not realistic and is unworkable.  There are 207 courts scattered all over Montana where
poor defendants might be charged.  There are only 11 regional offices and 4 satellite offices in
communities where there are 3 courts or less.  It is 138 miles from Glendive to Plentywood or
102 miles to Wolf Point; 81 miles from Miles City to Baker, 79 to Broadus, or 45 to Forsyth; 110
miles from Great Falls to Cut Bank; and many, many more examples of considerable distances
between an OPD office and remote courts.

(b)  OPD is not staffed to collect the fees at the beginning of the case or pursuing
collection of a fee as a “debt” later.  Nor should OPD be so staffed for the reasons in ¶5 and
when there is a court in every location where an indigent client must appear no matter how far
from an OPD office.

(c)  The proposal offers that “OPD may privatize the collection of fees as allowed by the
Legislature.”  It makes no more business sense for OPD and private entities to enter into
contracts for the collection of less than $100 each from tens of thousands of indigent clients
scattered across Montana even more widely than the 207 courts are.  Workforce time and
expense such as travel are cost prohibitive for OPD to collect the fees or for a private entity to
collect.  Informal inquiry has revealed that collection agencies are not very interested in
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attempting to collect debts under $500.  That is especially so when the targets of the collection
efforts will have little or no means of paying.

(d)  Making the fee a “debt for services rendered” will do little if nothing for improving
collection from poor people struggling to meet all of their financial obligations.  OPD does not
have the ability to put people in jail for not paying.  The debt could be turned over to a collection
agency if it would be accepted.  Either way, without voluntary payment the only course of action
will be suing in small claims court for a judgment that the sheriff can try to execute against assets
that may be exempt.

(e)  Titles 25 and 46 currently provide a process whereby courts collect fees in civil and
criminal cases that the MCAA proposal refers to as a “colossal failure.”  Courts and prosecutors
are better situated than OPD to collect various fees because they have more tools for enforcing
payment of any of those fees than OPD does for collecting the costs of assigned counsel.  It has
been reported that not all courts actively pursue the collection of payments for OPD costs after
sentencing.  In defense of the courts and prosecutors, the reality is that the payments come from
indigent defendants who have a limited ability to pay.  One incentive for those reluctant to pay
but who can is a fine for contempt that will be paid before the fee.  Another is jail that can cost
more than the amount government is trying to collect.  Further, as has been pointed out by Ms.
McLaughlin, there is “increased scrutiny and pressure from the federal Department of Justice to
avoid ‘debtor prisons’ by assessing only reasonable court fines and fees that a defendant can
actually pay.”

(f)  Having the court before which the indigent person appears collect the fee makes
better business sense.  Costs of collection are eliminated but for workforce time.  Even if
workforce would need to be added in busier courts, significantly fewer would need to be hired
than OPD would need.  Almost certainly that cost should be less than the cost a private entity
would demand.  Costs to the courts can be offset if they are permitted to keep a percentage of the
fee.

¶12(a)  The PDC and OPD are not opposed to having its clients pay a fee for their
constitutional right of representation so long as it is reasonable and within their ability to pay.

(b)  In lieu of M.C.A. §46-8-113 impositions of amounts a convicted defendant could pay
for the costs of assigned counsel as a condition of a sentence, substitute an application fee on
appropriate indigent applicants, perhaps only those charged with a felony or misdemeanor,
payable to the court within 60 days of application; provided that, on the court’s determination
that the applicant lacks the ability to pay the entire fee, the court could extend the time for
payment, reduce the amount of the fee, or remit payment of the fee; provided further that, the
court collecting the fee retain 20% of the amount collected and submit the balance through the
usual process to the Department of Revenue for deposit into the OPD special revenue account.




















