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I have been asked to provide some brief background for the committee on the purpose
and history of state-tribal revenue sharing in Montana. I The taxation of business activity on
reservations has in the past been a source of tension and litigation between tribal and state
governments. However, modem state-tribal tax agreements have resolved much of the previous
legal uncertainty and economic disarray caused by competing and conflicting state and tribal
taxation frameworks. Rather than costly and prolonged litigation - and the resultant problems
for private business development on reservations - tribes and states now enter into tax
agreements. These agreements generally assist in the administration of taxes and prevent the
double taxation of certain economic transactions over which both a tribe and state have taxation
authority.

I.

Legal Background

Tribes, as governments, possess authority to levy taxes within their jurisdictional sphere.
Tribal power to tax economic activity derives from their general governing authority to control
economic activity on reservations and defray the cost of providing government services. See, e.g,
Merrion, et al. v. licarila Apache Tribe, et aI., 45 U.S. 130, 137 (1982). This means tribal
governments may tax their own members, and in certain instances non-members as well, on the
reservation. At the same time, states have historically asserted the authority to tax certain
persons and transactions within reservation boundaries. Although state taxation authority does
not generally apply to tribal members or tribal government operations within reservations, the
federal courts have at times upheld the application of state taxes to non-member persons and
businesses within reservation boundaries. See, e.g., White Mountain Apache Tribe v. Bracker,
448 U.S. 136 (1980); Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163 (1989). State
taxation of non-member persons or businesses within a reservation is permissible if the tax is not
preempted by federal law and if it does not infringe on the right of reservation Indians to make
their own laws and be ruled by them. Williams v. Lee, 358 U.S. 217 (1959); Bracker, 448 U.S.
at 142-143.

1 This memorandum does not constitute legal advice and is by no means an exhaustive survey of the law in this
complex area.
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