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Senate Members

Senator Mike Lang, Vice Chair
P.O. Box 104

Malta, MT 59538-0104

(406) 654-1117

Sen. Mike.Lang(@mt.gov

Senator Pat Flowers
11832 Gee Norman Road
Belgrade, MT 59714-8416
(406) 580-0035
Pat.Flowers@mtleg.gov

Senator Steve Hinebauch
610 Road 118

Wibaux, MT 59353-9058
(406) 365-7967

SteveHinebauch@midrivers.com

Senator JP Pomnichowski
222 Westridge Drive
Bozeman, MT 59715-6025
(406) 587-7846

Sen.JP@mt.gov

Senator Cary Smith
6133 Timbercove Drive
Billings, MT 59106-8544
(406) 698-9307
Sen.Cary.Smith@mt.gov

Senator Gene Vuckovich
1205 W 3rd Street
Anaconda, MT 59711-1801
(406) 563-2313

House Members

Representative Jim Keane, Chair
2131 Wall Street

Butte, MT 59701-5527

(406) 723-8378

Representative Willis Curdy
11280 Kona Ranch Road
(406) 546-0523

Missoula, MT 59804-9790
Rep.Willis.Curdy @mt.gov

Representative Brad Hamlett
P.O. Box 49

Cascade, MT 59421-0049
(406) 799-5885
Rep.Bradley.Hamlett@mt.gov

Representative Steve Gunderson
310 Conifer Road

Libby, MT 59923-2965

(406) 334-4370
Rep.Steve.Gunderson@mt.gov

Representative Theresa Manzella
640 Gold Creek Loop

Hamilton, MT 59840-9742

(406) 546-9462
Rep.Theresa.Manzella@mt.gov

Representative Kerry White
4000 Blackwood Road
Bozeman, MT 59718-7621
(406) 587-3683

winwithwhite @gmail.com

LEGISLATIVE
SERVICES
g\mesmw

MONTANA LEGISLATIVE SERVICES DIVISION

Legislative Environmental Policy Office



mailto:Mike.Lang@mt.gov
mailto:cvvincent@hotmail.com
mailto:mikephillips@montana.net
mailto:Sen.JP@mt.gov
mailto:Sen.Cary.Smith@mt.gov
mailto:Mt.sd43@gmail.com
mailto:Rep.Willis.Curdy@mt.gov
mailto:Rep.Bradley.Hamlett@mt.gov
mailto:Rep.Steve.Gunderson@mt.gov
mailto:Rep.Theresa.Manzella@mt.gov
mailto:winwithwhite@gmail.com

Public Members
Mr. Scott Aspenlieder

7100 Commercial Ave., Suite 4

Billings, MT 59101
(406) 461-8392

scoﬁ@performonce-ec.com

Mr. John C. Brenden
P.O. Box 970

Scobey, MT 59263-0970
(406) 783-5394

senatorbrenden@gmail.com

Mr. Rex Rogers
P.O. Box 1338
Boulder, MT 59632

Mr. Matt Vincent

P.O. Box 830

Butte, MT 59703

(406) 565-0234
Mattvincent.butte@gmail.com

Legislative Environmental

Policy Office Staff

Joe Kolman

Environmental Policy Analyst
jkolman@mt.gov

(406) 444-3747

Hope Stockwell
Resource Policy Analyst
hstockwell@mt.gov
(406) 444-9280

Jason Mohr

Resource Policy Analyst
JasonMohr@mt.gov
(406) 444-1640

Trevor Graff

Resource Policy Analyst
Trevor.Graff@mt.gov
(406) 444-4975

Dawn Field
Research and Publications

dfield@mt.gov
(406) 444-3742

Joe Carroll
Legal Staff
joe.carroll@mt.gov

(406) 444-3804

Nadine Spencer
Legislative Secretary
Nspencer@mt.gov
(406) 444-4838

LEGISLATIVE
SERVICES
g\mesmN

MONTANA LEGISLATIVE SERVICES DIVISION
Legislative Environmental Policy Office



mailto:scott@performance-ec.com
mailto:senatorbrenden@gmail.com
mailto:Mattvincent.butte@gmail.com
mailto:jkolman@mt.gov
mailto:hstockwell@mt.gov
mailto:JasonMohr@mt.gov
mailto:Trevor.Graff@mt.gov
mailto:dfield@mt.gov
mailto:joe.carroll@mt.gv
mailto:Nspencer@mt.gov

LEGISLATIVE
SERVICES
DIVISION

P.O. Box 201706
Helena, MT 59620-1706
Phone: (406) 444-3064
Fax: (406) 444-3971
Website: http://leg.mt.gov/xxx

Environmental Quality Council Staff
Joe Carroll, Attorney | Joe Kolman, Environmental Analyst | Nadine Spencer, Secretary

g‘f:éksv'ig:ls“ MONTANA LEGISLATIVE SERVICES DIVISION I
DIVISION Legislative Environmental Policy Office



http://leg.mt.gov/xxx

This report is a summary of the work of the Environmental Quality

COUI‘]C”, specific to the EQC's 2019-2020 Senate Joint Resolution No. 30 study as outlined in the Council
work plan. This report highlights key information and the processes followed by the EQC. To review

additional information, including audio minutes, and exhibits, visit the EQC website: www.leg.mt.gov/eqc
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WHERE ARE THEY NOW?

ON THE GROUND

At about 9 a.m. January 16, 2020, cow elk #107 grazed in the Bangtail Mountains west of Livingston. Just a
few hours later, within the comfortable confines of the state capitol, her whereabouts from that morning
stroll are projected onto a computer screen for the world to see. Not just the general vicinity of where she
was that day, but thanks to a global positioning satellite (GPS) collar, exactly where she was at 9 a.m. Everyone

could also see exactly where she was every hour on the hour for the last 90 days.

Twelve cow elk in the area are fitted with GPS collars as part of a research project. They are some of the
nearly 1,200 animals, including bears and wolves, tracked by the Department of Fish, Wildlife, and Parks.
Satellite tracking is less expensive and more accurate than tracking animals by air and more timely than older

radio collar technology.
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While exact location data are important for those managing fish and wildlife and others, there is concern that

in the wrong hands such information could be used to illegally harm fish and wildlife.

The 2019 Legislature passed Senate Bill No. 349, which established criminal penalties for a person who

obtains “exact coordinate location data” from the Department of Fish, Wildlife, and Parks and uses the data

or transfers it to another person who uses the data to “in a way that harms, harasses, or kills fish or wildlife.”

However, the new law does not address the release of the information itself. That was the impetus for Senate

Joint Resolution No. 30 also passed by the 2019 Legislature. The study resolution asks the EQC conduct

research and debate into whether or how the state could protect fish and wildlife location data, including den

and nest sites, spawning locations, congregation areas, courtship display grounds, and harvest locations.
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WHERE ARE THEY NOW?
ON THE BOOKS

While other states and entities limit the disclosure of certain hunting and wildlife information, Montana's
constitution provides a fundamental right to examine government documents. This right is balanced against

the demands of individual privacy, competing constitutional rights, and certain other exceptions.
Article II of the Montana Constitution is the Declaration of Rights. Section 9 provides:

Right to know. No person shall be deprived of the right to examine documents or to observe the
deliberations of all public bodies or agencies of state government and its subdivisions, except in cases

in which the demand of individual privacy clearly exceeds the merits of public disclosure.

The Montana Supreme Court describes the right to know as a fundamental right that has created "a
constitutional presumption that every document within the possession of public officials is subject to

inspection."!

Courts apply strict scrutiny to government actions that infringe on
fundamental rights. For a statute to pass strict scrutiny, the . ‘

government must show that the statute is:

e for a compelling state interest;
e closely tailored to achieving only that interest; and

e the least onerous way to achieve that interest.?

The Montana Supreme Court explains that the delegates at the 1972
Constitutional Convention cautioned "that the right to know is not
absolute," and "would be subject to interpretation and considered

together with other constitutional rights and existing laws."3

In addition to the individual privacy consideration, the presumption

for disclosure may be overcome by:

e competing constitutional provisions;*

e attorney-client privilege and work-product privilege®
(documents demonstrating a lawyer's mental processes);

e the state police power (a health/safety/welfare exception,

e.g. for ongoing criminal investigations)%; and

I'Nelson v. City of Billings, 2018 MT 36, at P17.
2 See Pfost v. State (1985), 219 Mont. 206, at 222.
3 Nelson, at P18 and P19.

41d.
5 Nelson, at P30.
¢ Nelson at P19.
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WHERE ARE THEY NOW?

e agovernment integrity exception (for "certain functions of government in securing property for the

operation of government to serve the citizen.").

The Montana Supreme Court also holds that a government agency can assert the privacy interest of
another.8A privacy interest requires that the individual have a subjective or actual expectation of privacy and

that society is willing to recognize that expectation as reasonable.’

The framework for public record requests followed by DFWP and other agencies is set in law. Section 2-6-
1003(1), MCA, states ". . . every person has a right to examine and obtain a copy of any public information of
this state." It provides exceptions for public safety and historical records. Section 2-6-1006, MCA, requites
agencies to respond in a timely manner by making the information available or providing an estimate of time
and fees it will take to fulfill the request. If an agency denies an information request, it must provide a written
explanation, and the requester may file a complaint in District Court, pursuant to 2-6- 1009, MCA.

A state agency may protect information it maintains that is personal information
of an individual, according to 2-6-1502, MCA.

The law passed by the 2019 Legislature, 87-6-222, MCA does not limit
public access to information, but rather limits the use or misuse of

information obtained.

All manner of information is requested from the DFWP,
including location data. The EQC examined two vears of
requests as patt of the study.

7 Nelson, at P21, quoting Montana Constitutional Convention, Verbatim Transcript, March 7 1972, pp. 1677-78, 1680.
8 Belth v. Bennett, 227 Mont. 341, at 345.
% See, Montana Human Rights Div. v. Billings, 199 Mont. 434, at 442.
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LIMITS BY OTHER GOVERNMENTS

State Information Limits

Alaska prohibition on public disclosure of radio telemetry frequencies!?

Nevada requires a formal data request process for some fish, wildlife, and habitat

location information!!

Oregon presumption against disclosure of sensitive fish, wildlife and plant data,

including radio frequencies used in telemetry studied. Disclosure is allowed:

c if public interest requires;
c to tribal governments; or
c for management or scientific reasons to government agencies,

public utilities, colleges and universities, or to landowners to

whom the information pertains'?

Washington substantially like Oregon!3

Wyoming Game and Fish Department may deny inspection of sensitive wildlife location
data "which could be used to determine the specific location of an individual

animal or group of animals'4

U.S. Geological Survey may apply restrictions of access to threatened or endangered species data that

has not been generalized or aggregated!>

New South Wales protects sensitive endangered species locations from disclosure to third
parties!0
Parks Canada prohibition on use of radio receivers to track collared animals in Banff

National Park, Kootenay National Park and Yoho National Park.1

10 Alaska Administrative Code 93.040.

11 Error! Main Document Only.Nevada Department of Wildlife
12 Rule 350-012-0008, Public Records Exempt from Disclosure.

13 RCW 42.56.430. Fish and Wildlife

14 W.S. 16-4-203(b) (viii).

15 Data Management, USGS.

16 Sensitive species data policy, NSW Government.

17 Parks Canada, Restricted Activity.
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LEGISLATIVE PROPOSAL

EQC staff twice met with stakeholders to discuss possible legislation related to the dissemination of fish and
wildlife data. Those involved included Sen. Jill Cohenour, who sponsored SB349 as well as other related
legislation in 2019, representatives of the DFWP, State Library, Montana Newspaper Association, Montana
Wildlife Federation, and the Montana Petroleum Association.

The draft adds language to the current location
statute at 87-6-222, MCA that clarifies how the
department may respond to a request for location
information. Upon such a request, the department
shall provide the information at a less than exact
scale, or buffered. For example, using the data
from cow elk #107, the department could provide
her whereabouts by showing the square mile
sections she traveled through over a period. Or

take the centroid of all the pinpoint locations and

show it as a buffered area.
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