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Notes for a Study of the Collateral Consequences of Incarceration 
 
Criminal Justice reform includes reforming the laws, policies and practices that prevent individuals 
with felony or misdemeanor records from becoming successful and productive citizens and workers in 
a modern economy after completing their sentences.  Increasingly, a record of ‘justice-involvement’ 
has become a barrier, often for a lifetime, to gainful employment. One quarter of American workers 
require a state license (including registration, licensing and certification) to practice their occupation, 
and state regulation has grown five-fold since the 1950’s. Legal barriers or restrictions based on 
criminal justice records or involvement (including misdemeanors, arrests, etc.) have become a new 
focus of criminal justice reform, in order to ensure that incarceration is not a lifetime sentence to 
minimum wage jobs, poverty and return to prison.   
 
In Montana, ensuring that employment opportunities are available for people with records who have 
completed sentencing and are rehabilitated will reduce recidivism and improve economic stability in 
Montana’s communities. This is particularly true for our state’s Native American citizens who suffer 
from the consequences of mass incarceration. Three national organizations, the Council on State 
Governments-Justice Center (CSG-JC, already providing technical assistance to Montana for Justice 
Reinvestment), the National Employment Law Project (NELP), and the American Bar Association are 
all actively working to aid states to reform laws and practices that limit opportunities and prevent 
second chances for those with felony records.  
 
The first step in removing the unnecessary consequences of incarceration, particularly for those with 
felony records, could be to ask for an Interim Session study of Montana’s current laws restricting 
occupational and professional licenses.  The Council on State Governments-Justice Center, has 
published a state-by-state inventory of laws that include some kind of restriction. It shows that as of 
2016 there were 579 laws in the Montana Code Annotated with varying restrictions.  This inventory 
would form the basis for study and analysis.   
 
The National Employment Law Project in its report, Unlicensed and Untapped, 2016, has set forth 
4criteria for reform of state licensing and occupational laws: 

• Prohibition of blanket rejection of applicants with conviction histories? 
• Incorporation of “EEOC factors,” including consideration of whether a conviction is 

occupation-related and how much time has passed since the conviction?80 
• Limitations on the scope of record inquiry and limits on types of information considered (i.e., 

arrests, misdemeanors). 
• Consideration of evidence of rehabilitation 

 
Using these criteria, the NELP gives Montana high marks for a law prohibiting a blanket ban on 
occupational licenses (MCA 37-1-203 to 205) and a decent grade for including consideration of 
rehabilitation in some laws. But the state is evaluated as “minimally satisfactory” for overly broad 
language (offenses relating to “heath, welfare and safety”) in the prohibition statute and many laws, 
and for lack of limitations on the scope of record inquiry. Montana laws appear to vary widely in the 
types of offenses that are identified as barriers (specific felonies, “any” felony, misdemeanors, or 
“crimes of moral turpitude”); in the consequences (“mandatory/automatic,” “ discretionary,” 
“background check”), and the length of term and relief available (specific length applicable, often 
completion of sentence), permanent, unspecified, and evidence of rehabilitation.  

https://www.nelp.org/publication/unlicensed-untapped-removing-barriers-state-occupational-licenses/
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Page 57 from the National Employment Law Project (NELP) report Unlicensed and Untapped, 2016.  
https://www.nelp.org/publication/unlicensed-untapped-removing-barriers-state-occupational-licenses/ 
 
Study Goals  

• Determine if restrictions in specific laws are barriers to licensing and employment the Montana 
despite Montana’s blanket ban on prohibition of licensure because of felony records. 

• Determine how often Montana applicants denied licensure because of prior, even old felony 
records, even with evidence of rehabilitation? 

• Evaluate occupational and professional training programs leading to licensure to determine if 
they 1) accept otherwise qualified applicants who have felony records, and 2) support their 
applications for licensure. 

• Develop standards for occupational licensing that are fair, transparent, and justified in 
promoting both community safety and access to employment. 

• Ensure that regulations and application processes for similar offenses are consistent. 
• Develop standard policies and practices that are not burdensome to state boards or individuals. 
• Consider provisions for a model law that systematically reforms licensing and occupational 

restrictions, as suggested by the National Employment Law Project. 
 

https://www.nelp.org/publication/unlicensed-untapped-removing-barriers-state-occupational-licenses/
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The outcome of such reform would be to increase the number of Montana workers available and able 
to meet the needs of specific occupations, especially skilled trades and licensed professions, for which 
Montana currently lacks sufficient workers. 
 
The Council on State Governments Justice Center has created an inventory of all 579 Montana laws 
(current as of 2016, may not include 2017 bills) with restrictions on occupational licensing.  Here’s the 
direct link to the inventory for Montana. Below is a screen shot of the inventory, showing the format. 
For each law there’s a link on the website to a detailed page with more information. 
 
National Inventory of Collateral Consequences of Conviction ("NICCC")  

https://niccc.csgjusticecenter.org/search/?jurisdiction=29 
 

 

https://niccc.csgjusticecenter.org/search/?jurisdiction=29
https://niccc.csgjusticecenter.org/search/?jurisdiction=29

