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HJ 36: Montana Exoneree Compensation 
 

Summary of HJ 36 
 
Section 1: Eligibility/burden of proof. Claimant has burden of proving 4 criteria by a preponderance of 
evidence:  
1. Convicted of a felony & imprisoned. 
2. Conviction was reversed/vacated and either charges were dismissed, or claimant was acquitted on retrial. 
3. Claimant did not commit the crime(s) or act as accomplice.  
4. Claimant’s own conduct did not bring about the conviction.  
 
Section 2: Process  
1. Claimant files a civil claim against the State of Montana in state district court with an accompanying 

statement of facts explaining the basis of the claim by the following dates: 
a. Within 2 years of charges being dismissed/acquittal on retrial. 
b. Until July 1, 2023 if claimant was released before effective date of this act. 

2. Department of Justice represents the state of Montana as the defendant. DOJ can agree to settle claim or 
proceed to trial. As in all civil lawsuits, if it goes to trial the burden of proof is on the claimant.  

3. Judge/jury determines if claimant is eligible, and if so, issues a certificate of innocence.  
 
Section 3: Expungement upon entry of certification of innocence. 
 
Section 4: Damages.  
1. Monetary relief: $60,000 per year of wrongful imprisonment; $25,000 per year wrongfully on 

parole/probation/sex offender registry. 
o No payments for time served concurrently. 
o Payment structure: Initial amount not to exceed $100,000, or 25% total award and remainder as 

annuity not to exceed $80,000 per year, unless court finds that lump sum payment is in the best 
interest of claimant.  

o Attorney fees: Not to exceed $25,000 
2. Non-monetary relief: counseling, housing assistance, financial literacy training, tuition assistance and 

Montana Medicaid for 1 year.  
 

Section 5: Civil Offset: 
• If exoneree first receives state compensation and then obtains a federal civil lawsuit settlement/award, the 

exoneree shall reimburse the state for the difference. 
• If the exoneree first obtains a federal civil settlement/award and then applies for state compensation, the 

amount of state compensation would be subtracted by the amount of the civil payment (because civil lawsuit 
payments are typically much higher, the exoneree would get $0 in state compensation).  

 
1. What are the costs? 

 
HJ 36 would cost one-third of the amount paid in federal wrongful conviction lawsuits in the state of 
Montana. (see attached spreadsheet for details).  
$15.5 million Federal lawsuit settlements for 4 exonerees in MT;  
$3.5 million Federal lawsuit cost to state of Montana for 1 exoneree (Jimmy Ray Bromgard); 

4 wrongful conviction lawsuits pending against state of Montana.  
$3.9 million HJ 36 cost to compensate 7 exonerees. 
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How many are eligible? 

• 14 Montana exonerations since 1989, according to the National Registry of Exonerations.1 
• 7 *could* be eligible if they meet they requirements in HJ 36.   
• 7 are ineligible because: 

o 2 were convicted but never sentenced. 
o 2 are serving life sentences for other crimes.  
o 3 would be entitled to $0 w/civil offset (already received civil settlements > state compensation).  

 
2. How Have Similar Laws Worked in Kansas & Nevada? 

 
HJ 36 is based on state compensation laws in Kansas and Nevada, which have experienced a minimal number 
of claims.  

Kansas (Enacted July 1, 2018) 
• Attorney General (AG) reports 5 claims filed July 1, 2018-April 16, 2020.2  
• AG settled 3 claims & went to trial for 1 claim; 1 claim is still pending.  
• Retroactivity ends on July 1, 2020; fewer claims are expected in the future.  
 

Nevada: (Enacted October 1, 2019) 
• AG reports that 6 claims have been filed October 1, 2019- May 18, 2020.3 
• Retroactivity ends October 1, 2021.  
 

3.  Eligibility: Innocence & Burden of Proof 
 

Innocence Language 
HJ 36 eligibility requirements include the claimant must prove he/she “did not commit the crime or act as 
accomplice” in Section (1) subsection (2) (c).  
• Requires affirmative proof of innocence. As the defendant, DOJ can oppose the claim at trial. In all civil 

cases, the plaintiff (claimant) has the burden of proving his/her case. 
• Avoids using the Montana Supreme Court’s definition of “actual innocence” which is “unquestionably 

establishes innocence.”4 The standard is so high that not a single person in the state of Montana has ever 
been found “actually innocent.” 

• Other state compensation statutes use this language including: Kansas, Nevada and New Jersey. 
 

Burden of Proof 
HJ 36 uses “preponderance of evidence” because that is the burden of proof for almost all civil cases, including 
federal wrongful conviction claims.  It is also used in 8 other state compensation laws (CA, CT, KS, HI, MN, 
NV, IL, OH). According to Montana case law: 
• “Preponderance of the evidence” is evidence showing that a claim is more probably true than not.5 

                                                
1 National Registry of Exonerations. http://www.law.umich.edu/special/exoneration/Pages/about.aspx 
2 Carpenter, Tim. Topeka Capitol Journal. Wrongful conviction for burglary prompts payment of $238,000 in state compensation. 
April 16, 2020 “In addition to Harper, the attorney general’s office said five other people had filed claims for compensation based on 
the 2018 law. 
https://www.cjonline.com/news/20200416/wrongful-conviction-for-burglary-prompts-payment-of-238000-in-state-compensation 
3 Reported to Innocence Project by Nevada Deputy Attorney General. 5/18/2020. 
4 Marble v. State, 2015 MT 242, ¶ 20, 380 Mont. 366, 372, 355 P.3d 742, 746 
5 White v. State ex rel. Montana State Fund, 2013 MT 187, 371 Mont. 1, 305 P.3d 795 
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• For proof to be clear and convincing, it must be more than a preponderance, but not beyond a reasonable 
doubt.6 

 
4. Why Should Civil Lawsuits Be Offset, Not Barred? 

 
State compensation laws should provide an offset, rather than a bar, on federal wrongful conviction lawsuits.  
 
• No accountability for bad actors. State compensation claims are based on proof of innocence, while 

federal wrongful conviction lawsuits are based on proof of unconstitutional government misconduct.7 If an 
exoneree is forced to choose between state compensation or federal lawsuits, there is no way to hold bad 
actors accountable and prevent future misconduct.  
 

• Potential legal challenges on constitutional grounds. Washington state’s compensation law requires 
exonerees to waive their right to file civil lawsuits stemming from the wrongful conviction. The provision is 
currently facing legal challenges on the grounds that it bars people from exercising their constitutional 
rights.   

 
• Civil offset allows the state to recover money for local misconduct. The civil offset provision offers the 

state an indirect way of recouping funds from local actors that engaged in misconduct. If an exoneree first 
obtains state compensation and then wins a federal lawsuit based on official misconduct, he or she must 
reimburse the state for the difference.  

 

 State Compensation Federal Lawsuit 

Basis for Claim Innocence Constitutional rights violated by gov’t misconduct. 

Defendant State of Montana May include state, counties, municipalities, local agencies.  

Burden of Proof Varies by state. Preponderance of evidence. 

Damages Uniform amount $60k/year Unlimited, determined case-by-case. 

Time frame Under 1 year 5-10 years 

 
     Why Should the State Pay? 
 
• County attorneys are given authority by the state to prosecute criminal offenses. 
• A uniform compensation process and amount can only be established through a state compensation law.  
• The state of Montana is already paying for wrongful convictions.  

o The State of Montana already paid $3.5 million in a federal civil settlement with Jimmy Ray 
Bromgard in 2008 based on false testimony from a state laboratory expert.  

o Currently the state of Montana is facing 4 wrongful conviction lawsuits, including Richard 
Raugust’s $97 million lawsuit against the state of Montana filed in 2019.  

                                                
6 Baston v. Baston, 2010 MT 207, 357 Mont. 470, 240 P.3d 643 
7 “The wrongly convicted may file federal civil rights cases pursuant to 42 U.S.C. § 1983 against counties, other municipalities, and 
state actors such as prosecutors, police officers, and/or state experts or others alleged to have engaged in forms of unconstitutional 
misconduct that caused the wrongful conviction.” Jeffrey S. Gutman & Lingxiao Sun, Why Is Mississippi the Best State in Which to Be 
Exonerated? An Empirical Evaluation of State Statutory and Civil Compensation for the Wrongfully Convicted, 11 Ne. L. Rev. 694 
(2019). 


