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Statutory Provisions

Mont Code Ann.

§ 46-21-101 through § 46-21-201
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Pleading Requirements \
§ 46-21-104(1) & (2) \

« Must identify the proceeding in which the \
petitioner was convicted, give the date of final |
judgment, and clearly set forth the alleged
violation or violations;

Must identify any previous proceedings that
the petitioner may have taken to secure relief
from conviction (i.e., direct appeal);

Must identify all facts supporting the grounds
for relief in the petition and have attached
affidavits, records, or other evidence
establishing the existence of those fa

- . A
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_‘_r_'_._'_,_,...,—-

Appointment of Counsel |

» Petition must be filed before the court can H_,,,
appoint counsel. OPD v. 13" Jud. Dist. Crt., 2007,

MT 333, §] § 3-4; Davis v. State, 2008 MT 226, | ;m

» Appointment of counsel is not the norm in non- H__d_"
death penalty cases. Dillard v. State, 2006 MT |
328; \

» Mont. Code Ann. § 46-21-201(2): A petitioner is |
only entitled to appointed counsel if a hearing |
will be held or if the interests of justice require |
it. Dillard, || 16 (explanation of when interests of |
justice require appointment); e

» If the District Court holds a hearing without
appointing counsel, it 1s reversible erro
Swearingen v. State, 2001 MT 10.
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Discovery \
Mont. Code Ann. § 46-21-201(4) |

» Requires leave of the court supported by |
good cause or agreement of the parties; \

» Can only be used in the manner that the
court has ordered or to which the parties
have agreed;

» Postconviction proceedings are not a fishing
expedition or discovery device in which a
petitioner, through broad allegations in a
verified petition, may establish his right to an

evidentiary hearing. Robinson v. State, 2010 .~
MT 108, q] 18. -
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Evidentiary Hearing |
Mont. Code Ann. § 46-21-201(5) |

|
\
» A petitioner does not have an absolute right Ho_.,f
be present at an evidentiary hearing. Again,
this is a matter for the District Court’s
discretion;

» The District Court may receive proof of facts
through affidavits, depositions, oral testimony,
or other evidence;

» Petitioner may not raise new claims at the
evidentiary hearing.
Stevens v. State, 2007 MT 137, q[{[ 8-12,

10
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Mont. Code Ann. § 46-21-102(1) |

|

» Identify the Claims |
The petitioner has the burden of proving, by a H/_
preponderance of the evidence, that he or she is /

entitled to relief. Herman v. State, 2006 MT 7, q] 44. .ﬁf
» Identify the Defenses \

= Timeliness \

Procedural Bars \

Failure to State a Claim | \

Successive Petition

Waiver by guilty plea
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|
Mont. Code Ann. § 46-21-102(1) |
Defenses: Timeliness

\

» One-Year Time Bar from date conviction
becomes final.

= Applies to persons convicted after April 24,
1997; Wright v. State, 2001 MT 247, 9] 10.

= If convicted prior to that date, the 5-year
time bar applies; Beach v. State, 2009 MT
398, 1] 22-23.
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Mont. Code Ann. § 46-21-102(1)
Defenses: Timeliness

Calculating when the vear time period begins:

» Time for appeal to Montana Supreme Court
60 days from entry of judgment.
Mont. R. App. P. 4(5)(b).

» Time for Petitioning SCOTUS aftexr MIT 5. CT Appeal

1
90 days from date opinion is issued, not when remittitur
is issued. Raugust v. State, 2003 MT 367, 9] 15.

§
If timely filed petition for rehearing, the 90-days runs

from the date the petition is denied or, if granted, the

date the subsequent opinion is issued. Sup. Ct.R. 13(3)
» If appealed to SCOTUS

s P
=
‘\..

90 days runs from either date the Court denied Humnmoi
for certiorari or date the Court issued its final g
opinion/order ‘

e

16
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Mont. Code Ann. § 46-21-102(1) |
Defenses: |

» Timeliness

» Procedural Bars
» Failure to State a Claim
» Successive Petition

» Waiver by guilty plea

E
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Mont. Code Ann. § 46-21-105(2) |
Defenses: Procedural Bars \

» Applicability: When a petitioner has been \
afforded the opportunity for a direct appeal of _,_,,
the petitioner’s conviction, grounds for relief that
were or could reasonably have been raised on |
direct appeal may not be raised, considered or

decided in postconviction proceedings.

» Grounds for relief include all legal and factual
issues there were or could have been raised in
the trial court or on appeal in support of the
petitioner’s claims for relief.

Mont. Code Ann. § 46-21-105(3)
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Mont. Code Ann. § 46-21- HQNE
Defenses:

» Timeliness

» Procedural Bars

» Failure to State a Claim
» Successive Petition

» Waiver by guilty plea o ;



(2) pue (1)%01
“uuy 9poY "Juoy ‘syuswrarinbaz Axojnjels <

B 11 bzoz
- | LN €00z ‘o5 aurio 16 b 12 LIN €107 ‘9781S 4 A1y
, | | Suoriebore A10SN[OU0D SI9UI UBY} SI0W U0 POSE(
- &Q }snur 3111 uotnolauodlsod 1oy uonnad e, (((2)(1)%01
=] -12-9% § "uuy apo) "JuoA “suorjebarre Arosnjouon «

‘612 LIN €102 ‘91815 4 413y sjuswrarmbar
Burpeord 1oy} ur burpueurep ore sojnie)s
uonolauodisod o1y} ‘sjureidurod [1AID SI[U,, ‘$0

‘ 4N-@¢ § "uuy spo) Juoy -sjusuraiinbaz Buipesig <«

|

| Wwre[p e ajejs§ o) [Te] isasusdjaq
. 3,__"_ (1)201-12-9% § "uuy apoD "JuoIAr



Mont. Code Ann. § 46-21- HQNC
Defenses:

» Timeliness

» Procedural Bars

» Failure to State a Claim
» Successive Petition

> Waiver by guilty plea
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Mont. Code Ann. § 46-21-102(1) |
Defenses: Successive Petitions

|

» State v. Root, 2003 MT 149, §14: The
way is left open for a subsequent petition
if the district court finds grounds for
relief that could not reasonably have
been raised in the original or original
amended petition;

» A district court judge has the discretion
to set a deadline for filing an amended
petition: Sellner v. State, 2004 MT 205,
14: Bullman v. State, 2014 MT 78.

26
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Mont. Code Ann. § 46-21-102(1) |
Defenses: Waiver (Guilty Plea) |

» When a criminal defendant voluntarily
and knowingly enters a guilty plea, he \
waives the right to appeal all
nonjurisdictional defects which occurred
prior to entry of the plea, including
claims of constitutional violations. After
entering such a plea, the defendant can
only challenge the voluntary character of
his plea.

» Hardin v. State, 2006 MT 212, q[ 23;
Slavin v. State, 2006 MT 306; Hagan v. -
State, 265 Mont. 31,873 P.2d 1385 \ .
(1994);

28
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Mont. Code Ann. § 46-21-102(1) |

Options available to the district court: |

» Summarily dismiss petition

» Order the State to file a response

» Allow discovery

» Order an evidentiary hearing
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Mont. Code Ann. § 46-21-102(1) |

Procedural Claim \
of Actual Innocence

» There was error in my trial and I now have
new, reliable evidence to show that it would
be a miscarriage of justice to leave my
conviction in tact in light of the new evidence
and a trial that was not free of constitutional
error.

= Schlup v. Delo, 513 U.S. 298 (19995),
Petitioner must show that, in light of the
new evidence that no reasonable juror

would have found him guilty; \ -

32
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Mont. Code Ann. § 46-21-102(1) |
Substantive Claim -
.Om Actual Innocence

» There was no error in my trial but |
have new evidence that establishes
that I did not commit the offense.

= Herrara v. Collins, 513 U.S. 298
(1995)



©91] S90D 19U0oNI)ed :uSpIng joour JI <

‘b¥ 1b ‘86€ LIN 6002 ‘91835 4 yorag
"9SusJjo

9} Jo A1nb winy punoj aaey prnom Ainl
S[RUOSESI OU e[} 90USPIAD HUIDUTIAUO0D
pue 1es[o Aq MOUS }snul I9U0NIS] «

:JOoo1d JO usaping/piepuels ayJ «

\ 92uUad0uuy [enjoy jo
/ uIre[) SAnue}sqng
..... / (1)201-12-9% § "uuy apoD “JuoAL



Mont. Code Ann. § 46-21-102(1) |

Exceptions to Procedural Bar \

» The petitioner shows that failure to review his claim will |
result in a fundamental miscarriage of justice |

» The claim is not record based and could not have been
raised on direct appeal:

» Most ineffective assistance of counsel (IAC) claims See |
State v. Upshaw, 2006 MT 341, [ 33, 335 Mont. 162, 153
P.3d 579; State v. White, 2001 MT 149, 306 Mont. 58, 30
P.3d 340 for discussion on record based vs. non-record
based claims

» See State v. Phillips, 2007 MT 117,915, 337 Mont.
248,159 P.3d 1078 (procedural bar not applied where
petitioner did not become aware that his tribal court
considered by the sentencing court had been “ille
released” until after the time for appeal has lapséd.

» Issue raised on direct appeal but not decided **
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Mont. Code Ann. § 46-21-102(2)

Subsection (2) ,

“A claim that alleges the existence of newly .ﬁ
discovered evidence that, if proved and viewed in |
light of the evidence as a whole would establish that \
the petitioner did not engage in the criminal conduct,
for which the petitioner was convicted, may be Hmﬂ.—mmm/
in a petition filed within 1 year of the date on which

the conviction becomes final or the date on which the /
petitioner discovers, or reasonably should have \
discovered, the existence of the evidence, whichever |
is later.”

» What does subsection (2) mean? e
» Legislative history k.
» Beach v. State, 2013 MT 130
» Marble v. State, 2015 MT 242

38
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Mont. Code Ann. § 46-21-102(2) |

Another important thing to remember about |
a petitioner’s claimed new evidence \

» The petitioner must have filed his petition \
within one year of discovery of the new ,_
evidence or within one year of when he \
reasonably should have discovered the new \
evidence; d_,,

= If the petitioner fails to do so then
presumably the petitioner must
meet the fundamental miscarriage
of justice exception under

subsection (1) by producing new,
reliable evidence of either

procedural or substantive actual
innocence
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