














































Amendments to House Bill 111 
Introduced Bill (White) 

Prepared by Beth Baker 

EXHIBIT ~_~/ ___ • 

DATE- 1/t1-197 

HB 111 

By Request of the Department of Justice 
January 13, 1997 

1. Page 15, line 25. 
Following: "registration." 
Insert: "The department of justice may by rule establish 

fees to cover registration costs incurred by the department in 
maintaining registration and address verification records. Fees 
retained to cover the department's costs must be deposited in the 
general fund." 



EXHIBIT ---:-=z:..~oJ.-__ 
DATE 1/;4-/9.1 
HB_ /1/ 

HB 111: Revision of Sexual and Violent Offender Registration 
and Public Notification Requirements 

Background 

The 1995 Legislature revised the laws pertaining to registration of sex offenders to include 
requirements for registration of some violent offenders and to clarify confidentiality 
requirements to allow more public notice. Since then, the 1996 Congress passed "Megan's 
Law," requiring community notice of the location of registered offenders where necessary for 
public safety. The U. S. Justice Department also published guidelines for implementation of 
the 1994 Jacob Wetterling Act, clarifying standards for state registration and notification 
systems so that states may easily share information about sex offenders. 

Purpose of HB 111 

- Provides greater public protection by expanding the registration requirements to 
include all offenders convicted of felony assault against a family member, unlawful 
restraint against a child, and aggravated promotion of prostitution of a child, as well 
as convictions for attempt, solicitation and conspiracy to commit sexual or violent 
offenses. 

- Improves the state's ability to keep current information about sexual and violent 
offenders by requiring periodic address verification and by transferring the offender 
registry and record-keeping functions from the Department of Corrections to the 
Department of Justice, which already houses the state's criminal history records and 
criminal justice information network. Placing the registry within the state's criminal 
justice agency will improve consistency of information and efficiency in records 
management, enabling the Department of Justice to serve as the clearinghouse for 
federal, state and local law enforcement agencies on all criminal history information 
about sexual and violent offenders. 

Provides better public notification when a sexual or violent offender moves into the 
community. Based on a determination of the offender's risk level made at the time of 
sentencing, information concerning the offender's identity, convictions, and residence 
may be released to the public without prior authorization of a court. The bill also 
allows local law enforcement to release any information necessary for public 
protection, and provides law enforcement agencies immunity from suit for decisions 
concerning release of information. 

How the Registration System will work 

Every person convicted of a sexual or violent offense will be required to register: 
- with local law enforcement at the time of sentencing if the offender is not sent to 

prison; 
- with the Department of Corrections at least 10 days prior to release from confinement 

if a prison sentence is imposed; or 
- with local law enforcement for out-of-state offenders relocating to Montana. 

--over--



All registration information will be forwarded to the Department of Justice, compared with 
the offender's criminal history information, and distributed by the department to the FBI and 
to the local law enforcement agency where the offense occurred or where the offender 
intends to reside. Once the offender has registered, the Department of Justice will send an 
address verification form at least annually. The department also will be responsible for 
notifying local law enforcement of any changes in the offender's address. 

Community notification will be handled at the local level by law enforcement agencies where 
the offender expects to reside. A petition in district court will no longer be required to 
obtain release of information. While minimal information is required to be released about a 
low-risk offender, those designated as moderate or high risk of reoffending will be subject to 
public notice requirements that may include location in the community, photograph and 
physical description, the offenses warranting registration, and any other registration 
information determined by local law enforcement to be in the interests of public protection. 

The bill maintains existing law requiring sex offenders to register for life, and provides that 
violent offenders must remain registered for 10 years following their release from 
confmement, or longer if convicted during that time of failing to maintain their registration 
or of any other felony offense. As with current law, an offender may petition the court for 
relief from registration requirements after 10 years. However, if at the time of sentencing 
the offender was designated a "sexually violent predator," lifetime registration must continue 
unless the court fmds that the offender no longer suffers from a mental abnormality or 
personality disorder likely to result in further predatory sexual criminal conduct. 

In order for the sentencing court to determine whether an offender should be designated as a 
"sexually violent predator, II the bill authorizes the Department of Corrections to adopt rules 
to establish the qualifications of sexual offender evaluators and the standards by which they 
determine the risk of a repeat offense and the threat an offender poses to the public safety. 

Fiscal Implications of HB 111 

The Department of Justice expects that implementing HB 111 will cost an estimated 
$100,000 for the 1999 biennium, the majority for the startup costs necessary to: 
- transfer the record-keeping function to the Department of Justice, 
- apply the registration requirements retroactively to offenders convicted since 1989, 
- assume new responsibilities concerning address verification and notification of other 

law enforcement agencies. 

The Department of Justice will begin by comparing the 2,000-plus records already in the 
registry to its own criminal history record information, and will eventually automate the 
entire system, making information more accessible to law enforcement. The ongoing costs 
of this service will be minimal, especially when compared to the cost of not having this 
critical information available to law enforcement and the public. 

HB 111 preserves Montana's entitlement to federal grant funding under the Omnibus Crime 
Control and Safe Streets Act of 1968 ("Byrne Formula Grant Funding"). States that fail to 
implement the Jacob Wetterling Act by the end of 1997 are subject to a 10 percent loss 
($260,000 in Montana) of these federal funds, most of which goes directly to local programs. 

Dept. of Justice Fact Sheet 
1997 Legislature. January 13 



EXHIBIT« 3 • 
DATE.. ' Ll4;/f7 
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House Bill 111 

Testimony of Beth Baker 
Department of Justice 

House Judiciary Committee 
January 14, 1997 

The Department of Justice agreed to join with the Department of 
Corrections in requesting this legislation for two primary reasons. 
First, consistent with efforts being made at the national level and 
across the country, it will allow better notice to Montana 
communities of sex offenders who may pose a danger to children or 
other community residents. Second, it will improve the state's 
ability to keep track of the registration of sexual and violent 
offenders by transferring that function to the Department of 
Justice, which already is responsible for maintaining most criminal 
history record information. 

Notice to the community is better accomplished by removing the 
requirement that a judge hear and grant a petition filed by the 
Corrections Department before most information about an offender 
may be released, and by placing the discretion for release of 
information with local law enforcement, who will have the 
information first and are in a better position than the Department 
of Corrections to know what the public safety needs are in their 
own community. 

Record-keeping will be improved by transfer of the registry to the 
Department of Justice because the Department now maintains the 
state's criminal history records system and operates the Criminal 
Justice Information Network for law enforcement statewide. The 
Department will be able to compare criminal history records with 
the offender registry to ensure that offenders are registered and 
will make sure local law enforcement agencies receive registration 
information about offenders who were convicted or are planning to 
reside in their communities. The bill also requires periodic 
address verification of each offender in the registry. 

Both goals will be better accomplished by the bill's clarification 
that registration must occur at least ten days prior to the 
offender's release from prison. 

Fiscal impacts: There will be a fiscal note attached to this bill, 
and there are two important aspects of it. First, because the bill 
not only transfers the record-keeping function to the Department of 
Justice but also imposes new obligations concerning address 
verification and notice to law enforcement, the Department of 
Justice will need funding to cover those responsibilities. The 
majority of the costs will occur in the first year as the new 
system is created and implemented. Ongoing costs are expected to 
be less than $35,000 per year. This cost is more than made up in 
the federal funding Montana will secure by implementing a sex 
offender registry that is compatible with the uniform system being 



established at the federal level. Montana receives approximately 
$2.6 million each year in federal grant funds under the Omnibus 
Crime Control and Safe Streets Act of 1968. Up to ten percent of 
that money could be lost if the state does not have a registry that 
is consistent with federal law. Most of that money goes directly 
to local law enforcement and victims' programs and it is critical 
to protect our ability to receive those funds. 

Amendment: In an attempt to alleviate some of the fiscal impact, 
we have submitted an amendment to clarify current law allowing the 
costs of registration to be passed to those offenders who are able 
to pay it. Section 46-23-504 (5) (Page 15 of the bill) provides 
that the offender is responsible to pay the actual costs of 
registration if able. The proposed amendment will establish 
authority for the Department of Justice to adopt rules for charging 
a fee to cover the registration costs at the state level. This 
will not affect the ability of local law enforcement to impose 
their registration costs, but will make sure that to the extent 
possible the state's costs also are covered. Any fees collected 
would be deposited into the general fund. 
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A \1 E RIC A;\ C I V ILL I B E R TIE SUN ION 

P.O. BOX 30::::· BILLINGS, MONTA~A 59103· (406) 248-1086· FAX (406) 248-7763 

January 14. 1997 

Mr. Chainnan, Members of the Committee: 

F or the record, my name is Scott Crichton, and I am the Executive Director of the 
American Civil Liberties Union of Montana, here today in opposition to HB Ill. 

I do so because as proposed it substantially erodes the delicate balance reached last 
session on this issue, while going further into politics of symbolism without 
attacking the real problem in any bold or effective manner. 

I'm concerned that the definition of "mental abnormality" is so vague as to be non 
existent The definition is important because an offender found to suffer from such 
an abnormality would be required to register for the rest of his life unless he could 
prove that he no longer suffered from the abnormality (46-23-506 3(b)). 

The most odious and potentially dangerous section of the bill, Section 11, regards 
public notification. Under the law arrived at last session, law enforcement could 
inform the public about released sex offenders after they received a court order. 
This form of judicial pre-clearance permits the offender to protect his substantial 
privacy interests, and involves as determination by a neutral body that good reason 
(public dissemination necessary for "public protection") exists to override these 
interests. The new procedure eliminates judicial involvement, vests law 
enforcement with unfettered discretion to release sex offender information to the 
public, and immunizes state officials from the consequences of negligent release of 
such information. 

This notification provision is based on a false premise that most sex offenses are 
committed by strangers -- fewer than 5% of sex offenses are committed by 
strangers: most are committed by family members or friends. The notification 
pro\lsion will therefore do little or nothing to increase public safety. 

The registration provision requires sex offenders who were sentenced in another 
state to register within ten days of establishing residence in Montana. The problem 
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with this is that, unless the sentencing state has a similar registration provision, the 
offender would have no reason to know of his responsibilities llllder Montana law, 
and would subject himself to severe criminal penalties (up to five years in prison) 
merely by moving to Montana. 

The statute provides for a five-year criminal penalty for failing to register, and sex 
offenders are required to register for the rest of their lives. Apart from the legal 
problems with the ex post facto applicability dates, the registration requirement 
inevitably would increase the already overwhelming overcrowding problem in 
Montana, while still doing little to increase public safety. 

Much like the castration bill that was heard in Senate Judiciary yesterday, this is a 
non-serious response to a serious problem. Registration laws create an illusion of 
safety, but do little to prevent such crimes from occurring. Instead they encourage 
vigilantism and force ex-offenders, most of whom are not recidivists, to move from 
place to place, often failing to seek and complete treatment At the same time 
Congress and states are passing punitive laws that have only symbolic effect, public 
funding for treatment is becoming increasingly scarce even though studies have 
concluded that treatment is highly effective in reducing recidivism among sex 
offenders. 

Vinat is important to realize is that you cannot predict recidivism. Most experts in 
crimina] justice and psychology say that predictions of who will re-commit crimes 
are wrong 3 out of 4 times. Community notification ignores the real problem of lack 
of treatment. Notification serves to ostracize the ex-offenders from the community, 
making re-integration into society next to impossible. Re-offenders demonstrate the 
failure of prisons to rehabilitate and of how critical continued therapy and treatment 
are for ex-offenders after they are released. 



January 10, 1997 

SANDRA WHALEY -OLSON, Ph.D. 
1220 Avenue C, Suite F 
Billings, Montana 59102 
Phone: (406) 256-2305 

Fax: (406) 657-5151, ext. 3 

TO: Representative Joan Hurdle 
House District 13 

RE: Legislation being considered by the Judiciary Committee 

I have reviewed some legislative proposals put forth by the Department of Public 
Health and Human Services. The intent of the proposed legislation is to define the role 
and function of health care professionals in commitment proceedings for the mentally ill, in 
involuntary commitment of chemically dependent persons, and in voluntary admission of 
minors. As a clinical psychologist who has worked on forensic cases, I· am quite 
concerned by the potential impact of these proposals, which I do not feel would be 
apparent to individuals not involved in this line of work. 

The proposed bills would, in essence, separate the evaluation of "chemical 
dependency" from other mental disorders and would limit evaluations to those 
professionals who are certified by the Department of Commerce as certified chemical 
dependency counselors. I would offer the following concerns and objections for the 
committee's consideration: 

(1) The justification for certifying chemical dependency counselors (DPHHS #21), 
as presented in their proposal, is that the treatment and evaluation of 
substance abuse profoundly affects the lives of people, and, therefore, 
certification provides ''for the common good by ensuring ethical, qualified, and 
professional practice of chemical dependency counseling." Nonetheless, the 
educational qualifications for certification are lower than other professionals 
who are licensed and available to evaluate substance abuse. 

(2) While the above proposal indicates that it does not intend to limit or preclude 
other health care providers, the companion proposal (DPHHS #8) does limit 
involuntary commitment of chemically dependent persons to testimony by a 
certified chemical dependency counselor or physician.. This sets the stage for a 
closed system of evaluation of substance abuse, which does not allow for a 
check on any improper evaluation methods and procedures. An open system, 
in which the trier offact determines the qualifications of the expert and the 
weight to be given their testimony, is more appropriate. 
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(3) There is no logical argument for singling out "chemical dependency" for 
specialized evaluation and, in fact, doing so poses potential risks. Research has 
shown that a high percentage of those who can be diagnosed as alcohol or 
substance abusers or chemically dependent also experience other psychological 
problems, which occur concurrently with, antecedent to, or resulting from their 
drinking. There are multiple etiologies for substance abuse, requiring 
evaluation by professionals qualified to assess the whole range of psychiatric 
disorders. If the state perceives this population of citizens to be inadequately 
served by mental health care providers already licensed to practice, they might 
consider the approach used by other states. That is, require a certain number 
of continuing education credits be obtained in the area of chemical dependency 
as a requirement for renewal of licenses. 

SEX OFFENDER EVALUATIONS 

Concern about the development of a closed system of evaluators for one diagnostic 
category of mental disorders, stems from a concern for a similar situation which has 
developed in the area of sex offender evaluations. The Department of Corrections has 
established guidelines and qualifications for sex offender evaluations and treatment 
providers (20.7.301). Presentence evaluations are performed by those mental health 
professionals approved by the department or who meet these established qualifications. In 
practice, this essentially limits evaluations to those who are members of the Montana Sex 
Offender Treatment Association (MSOT A). This sets up a closed system which prevents 
other professionals who are qualified by education and experience from testifying in these 
cases. This is problematic in three ways. (1) It is a restraint of trade for professionals 
licensed to function in this capacity and who are bound by professional ethics established 
by their professional associations. (2) It is improper for an administrative department to 
assume authority for setting practice standards usually developed by ongoing empirical 
research in the particular field of study. (3) It does not allow for challenges to the 
guidelines used by MSOTA in performing evaluations that, again, profoundly affect the 
lives of those citizens involved. 

And, in fact, some of the guidelines used for evaluations by members ofMSOTA 
are cause for concern.. I will point to the following examples: 

• The American Psychological Association has established ethical principles and code of 
conduct to which members are to adhere. One principle (7.03) is related to the 
avoidance of multiple and potentially conflicting roles. The MSOTA system allows 
for the professional who performs the role of objective evaluator to also assume the 
role as the person's therapist. To complicate dual relationship problems further, the 
therapist also participates in punishment decisions, generally considered more 
appropriate for the court and probation experts. 

• Standards of practice for users of assessment procedures requires that the evaluator be 
able to provide evidence on the validity and reliability of the information obtained from 
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the evaluation and on which any conclusion is made. The MSOTA guidelines require 
the use of the Multiphasic Sex Inventory and a polygraph examination. A 
plethysmograph is recommended. While these tools form a basis for conclusions, 
some of them are not generally admissible as evidence. Moreover, problems of 
validity and reliability in the use of these tests for this purpose requires caution and a 
high level of user qualification. 

It's my opinion that avoiding a restrictive system of evaluation for politically 
sensitive mental health problems would allow a healthy, open debate on the evidence 
presented to the trier offact. This would be more likely to prevent any abuse of power 
that may unintentionally develop in our judicial system. 

Thank you for your consideration of this matter. 

Respectfully submitted, 

Sandra Whaley-Olson, Ph. D. 
Psychologist 
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HB II I 
CORRECTIONS DIVISION 20.7.301 

Sub-Chapter 3 

Sex Offender Evaluation and Treatment Provider 
Guidelines and Qualifications 

,20.7.301 SEX OFFENDER EVALUATION AND TREATHEN', PROVIDER 
GUIDEr.~NES AND OUAIJIEICATIONS (1) The purpose of sex offender 
evaluation and treatment provider guidelines and qualifications 
is to ensure that evaluation and treatment plans which are 
utilized in pre~sentence investigations. are conducted by 
qualified, individuals who are specially trained in sex offender 
treatment needs. (History: ~, Sec. 46-18-111.MCA; NEH, E=f. 
? /93. ) 
AUTH: S3-1~io3, MCA IMP: 46-18-111, MCA . 

2Q .. 7·302 Dl=,;FINITIONS As used in this sub-chapter, the 
following definitions apply: 

(1) "District court It is the district unit of the Mont.ana 
judicial system, presided over by district court judges. 

(2) "Probation officer" is an employee of the probation and 
parole bureau' of the department of corrections and human 
services who supervises clients placed under department 
jurisdiction by the district court or the board of pardons. 
Probation officers are responsible for preparing and presenting 
pre-sentence reports for the district court. 

(3)nSex offender" is an individual convicted of a felony 
offense under 45-5-502 (3), 45-5-503, 45-5-505, 45-5-507, MCA 
(unless the act occurred between t~o consenting persons-16 years 
of age' or older), or 45-5-625. MCA. (History: AUTH: 53-1-203, 
MCAIMP: 46-18-111, MCA) 

20.7.303 'GUIPELltiES (1) A person is deemed qual ified-r:c> 
complete an evaluation and recommendation of treatm~nt for sex 
offenders under department: -af-...--eor::r:e@.g.ns.--and h~:) sex:yd • .c;e.s 
guidelin~s when the - treatment provider either ineets the 
qualifications set forth herein, or works under t.he direct 
supervision of a qualified treatment provider. (History: 
AUTH:" 53-1.-203, MCAIMP: 46-1.8-1.11, MCA 

20.7..10 4.. QUALIFICATIONS (1) The individual must have 
received specialized documentable training in evaluation and 
treatment approaches from a nationally recognized program or 
provider specializing in ,working with sex offenders ,: 

(2}Receiv~d formal education in the area of normal and 
abnormal sexual functioning; 

(3 ) Received at least six hours of documentable annual 
continuing education in sex offender therapy or human 
sexuality; 

ADMINISTRATIVE RQLgS OF MONTANA 12/31/94 (!.'leed page#) 
20.1.301 . CORRECTIONS AND HUMAN SERVICES 
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(4) Spent the first year of their specialized clinica·l 
practice having at least monthly consultation and peer ~eviews 
of cases.with a specialized sex offender clinician who practices 
in accordance with established national standards; and 

(5) Possess one of the following combinations of degree and 
experience: 

(a) Relevant bachelor'S degree and 4000 hours of specific 
sex offender treatment experience; 

{b) Relevant master's degree, licensing and 2000 hours 0: 
specific sex offender treatment experience; 

(c) Relevant doctoral degree, licensing and 2000 hours o~ 
specific sex offender treatment experience; or 

(d) Medical degree and 2000 hours of specific sex offender 
treatment experience; and 

(e) Is a full or' clinical member of at least one r~levan~ 
national organization which has ethics of practice to which they 
adhere. (History: AUTH: 53-1-203, MCA IMP: 46-18-1~1, MCA 

(History: }ME, Sec. 46-18-111 MCA; UEK, Eff. ?/~3.) 

NEXT PAGB IS 20-131 
(PAGE #) 12/31/94 ADMINISTRATIVE RULES OF MONTANA 











EXH\S\T_,.L?--

DATE 'kP/9 1 
HB 1// 

Amendments to House Bill 111 
Introduced Bill (White) 

Prepared by Beth Baker 
By Request of the City of Billings 

January 22, 1997 

1. Page 15, line 9. 
Following: "( 1) (a) " 
Strike: "or" 
Insert: "must be with the 

supervision over the offender. 

2. Page 16, line 4. 

probation office having 
Registration under subsection" 

Strike: "law enforcement" in both places. 

3. Page 16, line 5. 
Strike: "and the offender's fingerprints and photograph" 

4. Page 16, line 8. 
Strike: "fingerprints," 



1. 

Proposed Amendments to House Bill 111 
Introduced Bill (White) 

Prepared by Beth Baker 
By Request of the Department of Justice 

,January 21, 1997 

Page 13, line 3:'r." 1'8 
Following: line 17. 
Insert: "(3) "Personality disorder" means a personality 

disorder as defined in the fourth edition of the diagnostic and 
statistical manual of mental disorders adopted by the American 
psychiatric association." 

Renumber: remaining subsections. 

2. Page 13, line 18. 
Following: "offense" 
Insert: "committed against a stranger or" 

3. Page 13, line 19. 
Following: "victimization" 
Strike: "or against a stranger" 

4. Page 15, line 25. 
Following: "registration." 
Insert: "The department of justice may by rule establish 

fees to cover registration costs incurred by the department in 
maintaining registration and address verification records~eFees 
r~taiBed to co~er the aepartment'~-€e~t~ must be deposited in the 
general fund." 

5. Page 19, line 9. 
Following: "predator" , 
Insert: " ; F\ "" ()~ -.~ c..("' 

"(4) (a) A pers~ft, convicted of a sexual offense and 
designated a level 2 or level 3 offender under this section may 
petition the sentencing court to change the offender's 
designation if the offender has enrolled in and successfully 
completed: 

~(i) the treatment phase of the prison's sexual offender 
program; or 

~(ii) an equivalent program approved by the department. 
~(b} After considering a petition filed under this 

subsection, the court may change the offender's risk level 
designation if the court finds by clear and convincing evidence 
that the offender's risk of committing a repeat sexual offense 
has changed since the time sentence was imposed. The court must 
impose one of the three risk levels specified in this section." 
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and Public Notification Requirements ~'~.- "':'.~~:~·.A~"?' -~'¥~ 
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The 1995 Legislature revised the laws pertaining to registration of sex offenders to include 
requirements for registration of some violent offenders and to clarify confidentiality requirements 
to allow more public notice. Changes in federal law now require community notice of the location 
of registered offenders where necessary for public safety and clarify standards for state registration 
and notification systems so that states may easily share information about sex offenders. 

Purpose of HB 111 

Provides greater public protection by expanding the registration requirements to include 
all offenders convicted of felony assault against a family member, unlawful restraint against 
a child, and aggravated promotion of prostitution of a child, as well as convictions for 
attempt, solicitation and conspiracy to commit sexual or violent offenses. 

Improves the state's ability to keep current information about sexual and violent 
offenders by requiring periodic address verification and by transferring the offender registry 
and record-keeping functions from the Department of Corrections to the Department of 
Justice, which already houses the state's criminal history records and criminal justice 
information network. Placing the registry within the state's criminal justice agency will 
improve consistency of information and efficiency in records management, enabling the 
Department of Justice to serve as the clearinghouse for federal, state and local law 
enforcement agencies on all criminal history information about sexual and violent offenders. 

Provides better public notification when a sexual or violent offender moves into the 
community. Based on a determination of the offender's risk level at the time of sentencing, 
information concerning the offender's identity, convictions and residence may be released to 
the public without prior authorization of a court. The bill also allows local law enforcement 
to release any information necessary for public protection and provides law enforcement 
agencies immunity from suit for good faith decisions concerning release of information. 

How the Rel:istration System Will Work 

Every person convicted of a sexual or violent offense will be required to register: 
with the local probation office at the time of sentencing if the offender is not sent to prison; 
with the Department of Corrections at least 10 days prior to release from confinement if a 
prison sentence is imposed; or 
with local law enforcement for out-of-state offenders relocating to Montana. 

All registration information will be forwarded to the Department of Justice, compared with the 
offender's criminal history information, and distributed by the department to the FBI and to the 
local law enforcement agency where the offense occurred or where the offender intends to reside. 

--over--



Once the offender has registered, the Department of Justice will send an address verification form 
at least annually. The department also will be responsible for notifying local law enforcement of 
any changes in the offender's address. 

Community notification will be handled by local law enforcement agencies where the offender 
resides. A petition in district court will no longer be required to obtain release of information. 
While minimal information is required to be released about a low-risk offender, those designated as 
moderate or high risk of reoffending will be subject to public notice requirements that may include 
address, photograph and physical description, the offenses warranting registration, and any other 
registration information determined by local law enforcement to be in the interests of public 
protection. 

The bill maintains existing law requiring sex offenders to register for life, and provides that violent 
offenders must remain registered for 10 years following their release from commement, or longer 
if convicted during that time of failing to maintain their registration or of any other felony offense. 
As with current law, an offender may petition the court for relief from registration requirements 
after 10 years. However, if at the time of sentencing the offender was designated a "sexually 
violent predator," lifetime registration must continue unless the court finds that the offender no 
longer suffers from a mental abnormality or personality disorder likely to result in further 
predatory sexual criminal conduct. An offender may petition the sentencing court to lower his or 
her risk-level designation, if the offender has since completed sex offender treatment. 

In order for the sentencing court to determine whether an offender should be designated as a 
"sexually violent predator," the bill authorizes the Department of Corrections to adopt rules to 
establish the qualifications of sexual offender evaluators and the standards by which they determine 
the risk of a repeat offense and the threat an offender poses to the public safety. 

Fiscal Implications of HB 111 

The Department of Justice expects that implementing HB 111 will cost an estimated $100,000 for 
the 1999 biennium, the majority for the startup costs necessary to: 

transfer the record-keeping function to the Department of Justice, 
apply the registration requirements retroactively to offenders convicted since 1989, 
assume new responsibilities concerning address verification and notification of other law 
enforcement agencies. 

The Department of Justice will begin by comparing the 2,OOO-plus records already in the registry to 
its own criminal history record information, and will eventually automate the entire system, making 
information more accessible to law enforcement. The ongoing costs of this service will be 
minimal, especially when compared to the cost of not having this critical information available to 
law enforcement and the public. 

HB 111 preserves Montana's entitlement to federal grant funding under the Omnibus Crime 
Control and Safe Streets Act of 1968 ("Byrne Formula Grant Funding"). States that fail to 
implement standards for registration and notification systems are subject to a 10 percent loss 
($260,000 in Montana) of these federal funds, most of which goes directly to local programs. 

Dept. of Justice Fact Sheet 
Revised March 3, 1997 
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March 6, 1997 

Mr. Chainnan, Members of the Committee: 

For the record, my name is Scott Crichton, and I am the Executive Director of the 
American Civil Liberties Union of Montana, here today in opposition to HB Ill. 

I do so because as proposed it substantially erodes the delicate balance reached last 
session on this issue, while going further into politics of symbolism without attacking the 
real problem in any bold or effective manner. 

I'm concerned that the definition of "mental abnonnality" is so vague as to be non existent. 
The definition is important because an offender found to suffer from such an abnonnality 
would be required to register for the rest of his life unless he could prove that he no longer 
suffered from the abnonnality (46-23-506 3(b)). 

The most odious and potentially dangerous section of the bill, Section 11, regards public 
notification. Under the law arrived at last session, (see page 18, deleted (2)), law 
enforcement could infonn the public about released sex offenders after they received a 
court order. This fonn of judicial pre-clearance permits the offender to protect his 
substantial privacy interests, and involves as detennination by a neutral body that good 
reason (public dissemination necessary for "public protection") exists to override these 
interests. The new procedure eliminates judicial involvement, vests law enforcement 
with unfettered discretion to release sex offender information to the public, and 
immunizes state officials from the consequences of negligent release of such 
information. 

This notification provision is based on a false premise that most sex offenses are 
committed by strangers -- fewer than 5% of sex offenses are committed by strangers; most 
are committed by family members or friends, who often intimidate or manipulate a victim 
who is a child into silence. The notification provision will therefore do little or nothing to 
increase public safety. 

The registration provision requires sex offenders who were sentenced in another state to 
register within ten days of establishing residence in Montana. The problem with this is 
that, unless the sentencing state has a similar registration provision, the offender would 



have no reason to know of his responsibilities under Montana law, and would subject 
himself to severe criminal penalties (up to five years in prison) merely by moving to 
Montana. 

The statute provides for a five-year criminal penalty for failing to register, and sex 
offenders are required to register for the rest of their lives. Apart from the legal problems 
with the ex post facto applicability dates, the registration requirement inevitably would 
increase the already overwhelming overcrowding problem in Montana, while still doing 
little to increase public safety. 

Much like the castration bills that are being heard today in both the House and Senate, this 
is another non-serious response to a serious problem. Registration laws create an illusion 
of safety, but do little to prevent such crimes from occurring. Instead they encourage 
vigilantism and force ex-offenders, most of whom are not recidivists, to move from place 
to place, often failing to seek and complete treatment. At the same time Congress and 
states are passing punitive laws that have only symbolic effect, public funding for 
treatment is becoming increasingly scarce even though studies have concluded that 
treatment is highly effective in reducing recidivism among sex offenders. 

What is important to realize is that you cannot predict recidivism. Community notification 
ignores the real problem of lack of treatment. Notification serves to ostracize the ex
offenders from the community, making re-integration into society next to impossible. Re
offenders demonstrate the failure of prisons to rehabilitate and of how critical continued 
therapy and treatment are for ex-offenders after they are released. 

Finally, the fiscal note deals only with the additional FTE at the Department of Justice and 
the $17,900 of new equipment. In all honesty, non-compliance with registration 
requirments, whether intentional or inadvertent, will have further inflationary impact on the 
prison population and should be reflected on in this discussion. 

To close, the ACLU opposes community notification laws because they are ineffective 
and, when applied retroactively, violate the federal constitutional ban against state ex post 
facto laws ( a law passed after the commission of an act, which retrospectively changes the 
iegal consequences of such act). They also violate the 8th Amendment's protection 
against cruel and unusual punishment, the Fifth Amendment's protection against double 
jeopardy, and the right to privacy (avoiding disclosure of personal matters). 

Although no federal appeals courts have yet ruled on the constitutionality of these laws, 
lower court federal judges have struck down community notification laws in New Jersey, 
New York, Washington, California, Illinois, Arizona, New Hampshire and Alaska on the 
grounds that they punish offenders who have already served their sentences. 
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