May 29, 2019

Water Policy Interim Committee

Jason Mohr, research analyst and lead staff .

2019-20 WPIC WORKPLAN

Introduction and background

This is the draft work plan for the Water Policy Interim Committee (WPIC) for the 2019-20 interim. This document is meant
to be comprehensive, yet flexible. Invariably, topics of interest will rise and fall away during the next 15 months. The work

plan approved by the committee is designed to provide direction to staff.! m—rm WIC]I)‘?
e N

The WPIC was created in 2009 to study water policy. During the legislative

— Conducts interim studies
\_ J

interim, the WPIC may focus on the study topics assigned to it as well as any

water policy issue. In 2015, the Montana Legislature expanded and focused WPIC

duties to include oversight of issues ""where the primary concern is the quality

( )

or quantity of water." . .
1 Y —| Monitors a gencies

The WPIC establishes a work plan at the beginning of the interim. The draft work | 4
plan and the accompanying work plan decision matrix (beginning on page 12) are p N
decision-making tools to help the committee set priorities and decide how and Reviews a dministra tive

where to spend the WPIC’s time and resources. The committee’s presiding officer, rules
\

in consultation with the committee, works with staff to determine specific agenda g
items. (See Appendix A on page 6 for a list of past presiding officers.) -~ N
_| Reviews councils,

The primary constraints limiting the agenda for the interim are the number of reports

issues that can be effectively addressed within the available time and resources of N d

the committee and staff. However, the work plan is constructed with enough - N

flexibility to accommodate emerging topics. | Determines water

policies to examine

The adopted work plan is a road map for the 2019-20 interim. Staff develops > o

detailed draft work plans and timetables for each task. A draft timeline, which P S

illustrates the overall schedule that these work plans will fit into once the meeting | Proposes and reviews
schedule and work plan are finalized, is presented at the end of this klegiSIa tion )

document.

What does statute require?

Three statutes provide primary guidance for interim committees. (See Appendix B on page 7

for these sections of law.)

1 See page 15 for a staff list and contact information.
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. . . First, all interim committees? are expected to review
For water ISSUES, ngOW(bS O\/GfSlgl]t ofthe ... administrative rules, conduct interim studies, monitor

assigned executive branch agencies, review advisory

Lepartrrent Qulity councils and reports, review agency legislation, and provide

any other relevant information.

Dypartrent of Nitural Resources and (Onservation

of Fish, Widife, and Parks Secogd, the WPIC is established b.y law to provic.le
oversight “for issues where the primary concern is the
quality or quantity of water” 3 in programs of the
Department of Environmental Quality (DEQ), the Department of Fish, Wildlife, and Parks (FWP); and the Department of
Natural Resources and Conservation (DNRC). The WPIC may determine what issues it examines and to conduct program
evaluations of programs under its oversight. The program evaluation process allows for an in-depth and contextual review of a
program, including applicable laws, rules, funding, and implementation. (See page 14 within the work plan decision matrix for

a full description of a performance evaluation.)

And finally, a third section of law provides for additional statutory duties, such as analyzing the state water plan, water-related

research, and the water information system.*

Interim studies . :
L _ _ _ 2 studies assigned to WAIC
The Legislative Council referred two studies passed by the 2019 Legislature to

the WPIC. H14 ‘ Sudy of future of the Wter Court

House Joint Resolution 14 (H]14) proposes a study of the Water Court to review  H40 | Sudy of weather nudification

the court’s future role in the administration of water rights in Montana. The
court is primarily concerned with adjudication of pre-1973 water rights, although district courts rely on the Water Court’s
expertise to resolve water rights controversies. And, after a 2017 legislative change, at least one applicant has appealed a

DNRC determination on a change of water right to the Water Court for resolution.

HJ40 proposes a study of weather modification “to review current state laws...and to propose changes in order to encourage
use of this scientific technique.” Weather modification research was pioneered in the 1940s; Montana state laws on the subject
date back to then. The DNRC may investigate, use, and coordinate weather modification efforts for the state of Montana. The
department must also license and permit private weather modification activities. County residents may also petition to form

their own weather modification authority.

The study resolutions may be found beginning on page 19.

2 Section 5-5-215, MCA.
3 Section 5-5-231, MCA.
4 Section 85-2-105, MCA.
MONTANA IEGISIATIVE SERVICES DIVISION 2
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Administrative rules

The Legislature often authorizes administrative agencies to carry out the Legislature’s intent by adopting administrative rules.
These rules have the full force and effect of law. These rules may be adopted and revised throughout the year. Administrative
rule functions are governed by the Montana Administrative Procedures Act (MAPA).

MAPA and court opinions govern the procedures and requirements for administrative rulemaking. However, only the

Legislature may delegate the authority to an agency to adopt rules.

State law allows the WPIC to review and monitor administrative rules promulgated by the DNRC, FWP, and DNRC, where
the primary concern is the quality or quantity of water. The committee may participate in the rulemaking process, ranging from
offering comments or suggestions to objecting and delaying a rule implementation. (See attached memo beginning on page 16

for a more-thorough explanation of administrative rulemaking and the committee’s role.)

During the 2017-18 interim, the WPIC reviewed 4 notices of administrative rulemaking. The committee objected to one notice

related to exempt groundwater wells, delaying its implementation.

THEINTERIMIS COVPRISED OF 7 MEEIINGS,

Jure 10,2018 Sept. 1617 Jan. 67,2019 Mirc9-10 My 18-19 July 13-14 Sept. 14-15
Daft work plan Hnalize workplan | Revise work plan,
as neaessary >
Reginstatutory (dntinue statutory
duties duties =
Corsicer study Begin studies Gather Identify options __| Corsicer draft Hnalize findings,
=0
resolutions background findings, reconmrendations
reconmendations
Prioritize nenber | Brplore nenber
topics topics >
Propose draft Reviewdraft Approve legislation for
legislation legislation preintroduction
Approve agency
legislation for
preintroduction
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Monitor agencies

The 2015 Legislature delegated certain oversight duties to the WPIC. Following the passage of Senate Bill 82, the WPIC

reviews administrative rules and draft legislation, conducts program evaluations and monitor the functions of the Water
Resources Division (DNRC) and the Water Quality Division (DEQ).

The committee’s oversight duties do not stop there, however,
as issues of “the quality or quantity of water” may arise in the
Department of Fish, Wildlife, and Parks—or even other
agencies, such as the Department of Agriculture’s groundwater
monitoring program. Additionally, certain agencies have
reporting requirements to the WPIC, which are listed in the
table at tirhg. For example, the DNRC is required to consult

the committee as it updates the state water plan.

Review legislation

As stated earlier, the committee’s duties include reviewing and
preintroducing legislation. In 2018, the WPIC approved 8 bills
for preintroduction: 6 for the DNRC and 2 for the DEQ (see
Appendix C on page 8 for more details).

The 2017-18 WPIC proposed 8 pieces of legislation, which were
preintroduced at the 2019 session. This legislation was a result
of the committee’s studies and discussion over the interim.
Unique to other interim committees, the WPIC requires 6 votes
(of 8) to advance as a committee bill to the next legislative
session. Six of these bills passed the 2019 Legislature (see
Appendix C).

Member topics

Committee member suggestions drive much of the WPIC's
work. These suggestions usually cover a variety of water topics

and may be answered with a single memo or presentation.

12 laws require 12 reports to WAC

Simmary of nunericnutrient standards and variances ()

"otal maximuimdaily loads (TM1s) for inpaired and threatened
water bodies

(orsultation on the Sate Water Plan

Fonomicand environnrental feasibility of snall-scale hydroelectric
power gererating faality ona state water project ()

The status of the Renewable Resource Grant and Loan Program
B8

Progress of the adjudication of pre-1973 water rights (INRCand
Wter (Ourt)

Areviewof state water reservations by 2026 (INX)

Upper Jark Fork Rver Bisin Seering (onmittee report tothe
Legislature

(ark Fork Rver Task Force annual report

Appropriation rights dhanged to instream{low (FWP)

US Forest Service state water reservation applications (N

“enporary leases of appropriation rights (ONX)

Other topics may need a more-comprehensive review. The committee must decide which of these issues to include in the

2019-20 work plan. Past committees have reserved significant staff time for emerging topics, such as the state’s stream gauge

network over two meetings in 2018. Committee member topics submitted to staff (as of May 22, 2019) include:

e Geocoding and water right transfers

e TFormation of stream gauge oversight work group (SB32)

e Milk River Project infrastructure

e Effects of basin transfers of water

MONTANA IEGISIATIVE SERVICES DIVISION
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e Use of greywater

e The role of carry water in irrigation systems

e Water commissioner powers and duties

e Use of eminent domain for municipal water rights

o  Watershed tour

e Tollow-up on the effects of HB286 (Revise water right laws related to state water claims)

Topics of recent interest to a past committee or water-related issues that arose during the 2019 session include:

e Water quality standards

e Federal court ruling on Montana’s nutrient variances

e Implementation of Indian water right settlements

e Climate change and the prior appropriation doctrine
e  Ageing water infrastructure

e Exempt groundwater wells

e Irrigation efficiency
e  Water of the United States (WoTUYS)

e Aquatic invasive species

e Determination of historic (pre-1973) water rights

Time allocation for committee work

As indicated in the graphic on page 6, the WPIC meets 7 times during an interim to work on studies, statutory duties, and

member topics. At the end of the 7 meetings, the committee will have developed findings and recommendations for one or

more reports. The committee may have also drafted legislation. The work plan timeline (see Appendix D on page 9) plots out

a general idea of the committee’s agenda at each meeting. This agenda will change once the committee identifies specific

studies and member topics. The work plan timeline does not account for any field trips, which may be added if the committee

elects to do so.

The WPIC’s workload is limited only by the number of meetings and hours of available staff time. There is approximately 0.75

FTE of staff time available to conduct the work identified by the committee. Please keep in mind the basic workload equation:

Staff
hours
devoted
to studies

it

Staff
hours for
statutory
duties

Staff
hours for
program
evaluation

i

Staff
hours for
member
topics

0.75 FTE

(2,040 hrs.)

This equation can be computed by referring to the Work Plan Decision Matrix (Appendix E on page 11). This matrix allows

the committee to select an appropriate level of review, analysis, and discussion for studies, member topics, statutory duties,

and anything else.
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APENTIXA WA BATRHP HSS A TIRNATIDBYRATTICYAFHATIATION

Presiding officer Vce Presiding officer

200708 Sen. JimHliott (D Sn Gry Rty R
2000-10 Rep. Wilt MiNitt (R Sen. Dive Winzenried (D
2011-12 Sen. Bad Hindett ) Rep. Wilt MNitt (R
2013-14 Sen. (s Vincert (R Rep. Kathleen Willians (D)
201516 Sen. Bad Hirdett ) Rp. Grl Ginm®
2017-18 Sen. Pat omell ® Rep. Zach Bown (D
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Appendix B Laws that guide WACs mterimwork
5-5-215. Duties of interim committees. (1) Each interim committee shall:

(a) review administrative rules within its jurisdiction;

(b) subject to 5-5-217(3), conduct interim studies as assigned;

(c) monitor the operation of assigned executive branch agencies with specific attention to the following:

(i) identification of issues likely to require future legislative attention;

(ii) opportunities to improve existing law through the analysis of problems experienced with the application of the law
by an agency; and

(iii) experiences of the state's citizens with the operation of an agency that may be amenable to improvement through
legislative action;

(d) review, if requested by any member of the interim committee, the statutorily established advisory councils and
required reports of assigned agencies to make recommendations to the next legislature on retention or elimination of any
advisory council or required reports pursuant to 5-11-210;

(e) review proposed legislation of assigned agencies or entities as provided in the joint legislative rules; and

(f) accumulate, compile, analyze, and furnish information bearing upon its assignment and relevant to existing or
prospective legislation as it determines, on its own initiative, to be pertinent to the adequate completion of its work.

(2) Each interim committee shall prepare bills and resolutions that, in its opinion, the welfare of the state may require
for presentation to the next regular session of the legislature.

(3) The legislative services division shall keep accurate records of the activities and proceedings of each interim
committee.

5-5-231. Water policy committee. (1) There is a water policy committee. The committee shall:

(a) determine which water policy issues it examines;

(b) conduct interim studies as assigned pursuant to 5-5-217;

(c) subject to the provisions of 5-5-202(4), coordinate with the environmental quality council and other interim
committees to avoid duplication of efforts;

(d) report its activities, findings, recommendations, and any proposed legislation as provided in 5-11-210; and

(e) in accordance with 5-5-215, for issues where the primary concern is the quality or quantity of water, perform the
administrative rule review, draft legislation review, program evaluation, and monitoring functions of an interim committee for
the following executive branch agencies and the entities attached to the agencies for administrative purposes:

(i) department of environmental quality;

(ii) department of fish, wildlife, and parks; and

(iii) department of natural resources and conservation.

(2) At least two members of the committee must possess experience in agriculture.

85-2-105. Water policy committee duties. (1) The water policy committee established in 5-5-231 shall meet as often as
necessary, including during the interim between sessions, to perform the duties specified within this section.

(2) On a continuing basis, the water policy committee may:

(a) advise the legislature on the adequacy of the state's water policy and on important state, regional, national, and
international developments that affect Montana's water resources;

(b) oversee the policies and activities of the department, other state executive agencies, and other state institutions as
those policies and activities affect the water resources of the state;

(c) assist with interagency coordination related to Montana's water resources; and

(d) communicate with the public on matters of water policy as well as the water resources of the state.

(3) On a regular basis, the water policy committee shall:

(a) analyze and comment on the state water plan required by 85-1-203, when filed by the department;

(b) analyze and comment on the report of the status of the state's renewable resource grant and loan program required
by 85-1-621, when filed by the department;

(c) analyze and comment on water-related research undertaken by any state agency, institution, college, or university;

(d) analyze, verify, and comment on the adequacy of and information contained in the water information system
maintained by the natural resource information system under 90-15-305; and

(e) report to the legislature as provided in 5-11-210.

MONTANA IEGISIATIVE SERVICES DIVISION 7
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APPENDIXC WATRRRH ATED RIS AT2019 [EISLATURE

68 WAICHIISPASS2019 [IAS ATRE
Bill No. Short title Status
5 (arify criteria for water right permit relying on waiver of adverse effect Passed, signed by governor
B4 (arify criteria for water rights dhange applications Passed, signed by governor
B2 (eate streamgauge oversight work group Passed, signed by governor
1 Bitend deadline to correct an application for water right permit or change Passed, signed by governor
RIS Revise certain water right adjudication progesses Tabled in Huse Natural Resources (onmittee
NE Revise lawss related to distribution lists Passed, signed by governor
By Revise laws related to river basin coundls Tbled in Huse Natural Resources (onmittee
B2 Revising supplenental notice laws in the Mintana. Administrative Procedure At Passed, signed by governor
2019 [IAS ATREPASIS 6 (F 8 ABNCYHILS
Bill No. Short title (and proposing agency)
NE Arend nrethod for nreasuring water for aquifer recharge or mitigation (ONR) Passed, signed by governor
H4 Arend process to appoint water nrediator (DNRQ Mesed deadline for general bill transmittal
7 (arify placenent of definitions in water law (N Passed, signed by governor
H18 Geate grant programto renove lead fromschool water supplied (K Tabled in Huse Natural Resources (onmittee
4 Revise hearings process for change of water right application (INR) Tabled in Huse Natural Resources (Onmittee
H38 Revise report requirerrent fromdrought and water supply advisory conmittee Passed, signed by governor
OX)
N e Revise variances to water quality standards () Passed, signed by governor
HX0 Revise water reservation process in Mssouri, Little Mesouri rivers (N Tabled in Huse Natural Resources (onmittee

oo
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Appendix D WACs work plan tine line

Jure 10,2019

Hedt officers

Review2017 water legislation

Dsass andadopt draft work plan

Identify committee studies

Identify and prioritize committee nenber topics
Adopt conmittee rules

Reviewbudget

Adopt neeting dates

Agency/programovervievs - THQ ING FW, A MG
Nitrient standards update (75-5-313, MA)— [1)
Adjudicationupdate (852281, MA—- INNCWC
pdate on drought, water supply, wildfires

Spt. 1617,
2019

Adoption of final work plan

(Ommittee studies: Receive badkground information

(Onmittee nmenber topics

Adjudicationupdate (852281, MA)-INNCWC

Tenporary leasing report (85-2-427)— DNRC

(ark Fork Rver Risin Task Foree update (85-2-350, M)
Inplenentation of Sate Water Plan (85-1-203, MA)— DNC
Analyze and conmrent on water-related research (85-2-105, M2
Wter supply/fire update — INRC

Agency rulenreking update — [Xstaff

Jan 67,2020

(Onmittee studies:
o Receive additional badkground informmation
o Identify firther issues and options
(Onmittee nentber topics
Adudicationupdate (852281, MA)-INRCWC
Wter studies - MBMG
Instreamleasing report, (85-2-436, MA)— FWP
US Forest Service water reservatiors (85-20-1401, MA— DNRC TES
Agency rulenaking update — [Dstaff

Mrch9-10,

Ommittee studies: Identify flrther issues and options

(Onmittee nmenber topics

Renewable Resource Grant and Loan Programupdate, (85-1-621, MA)— DNRC
Analyze and conmrent on water-related research (85-2-105, M2

Agency rulenreking update — [Xstaff

MONTANA IEGISIATIVE SERVICES DIVISION
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My 1819, = (Onmittee studies:
2000 o Disass options
o Popose reconmenchtions
(Onmittee nentber topics

Sate Wter Plan update, (85-1-203, MA)— INC
Adudicationupdate (852281, MA— INNCWC
Nitrient standards update (75-5-313, M) — Q)
Wter studies — MBMG

Update on drought, water supply— INRC

Agency rulenaking update — [Dstaff

July 13-14, »  (Oonmittee studies:
2020 o Daft recommrendations, legislation
o Dsass draft repart(s)
(Onmittee nentber topics

Nitrient Work Goup— biennial sunmary report (75-5-313, MA)

M1 list update (75-5-703, MA— [1)

Hydroeledtric potential report (85-1-501, MY

“enporary leasing report (8524427, MA)

(ark Fork Rver Bisin Task Foree update (85-2-350, MA)

(ark Fork Rver Bisin Seering (onmittee update (85-2-338, MY

Wter and Wastewater Gperators’ Advisory (dunal (2-15-2105, MA)

Wter Pollution Control Advisory (dunal (2-15-2107, MA)

Drought, water supply, wildfire update — INRC

Agency rulenreking update — [Xstaff

Sept. 14-15, (Onmittee studies:

2000 o Reviewpublicconment on draft report, conmittee legislation
o Revise draft report, conmittee legislation, if necessary
o Approve final report(s)

(rsider proposed agency legislation - INRG TIHQ FWP

Approve other WACreport(s), if necessary

Adudicationupdate (85-2-281, MA)— DNRG Witer (Ourt

Agency rulenaking update — [Dstaff

(rsider/propose areas of study for 2021-2 interim

MONTANA IEGISIATIVE SERVICES DIVISION 10
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Appendix E 2019-20 WPIC work plan decision matrix

Full review Medium review Mnimum review Resources
Allocated
Sample 03FE 02FE 0.1FE
study
* All conporents of nediumreview |« Al conponents of mnimum *Reviewrelevant laws, polides,
review and legal deasions
*In-depth legal analysis of study
issues * Held trip(s) « Srmarize related information in
* Analyze relevart laws, adtiors, ofher states
Deliverables: polices, legal deasions, and . -
*Hnal report with experiences inother states Facl Sien
reconmrendations .
«Gieate work group of interested | Deliverables:
*Iegislation parties to suggest options *Iegislation
*Biefreport
Deliverables:
*Repart
*Iegislation
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Full review Medium review Mnimum review Resources
Allocated
Satutory | 025FIE 0.1FIE
duties

* Al conporents of nediumreview | * Al nandatory duties

* Partiapate in water-related »Witer issues identified during

neetings (@gendes, outside 2017-18 interim

groups) * Ablicinvolvenent through WIC

* Axept reparts andseledt sone | nreetings

for WACreview; amalysis, and *Bisicinvolvenent and oversight

conment Review reports related to:

* Budkground sunmraries and legal

analysis Nitrient standards

«Reviewand disass applicability | *TMIS

of statutory responsibilities *Sate Witer Plan

related to water policy issues 'STRH scale hydro onstate vater
projeds

Celiverables: *Renevable Resource grants and

« Recommendations or WAIC loans

position letters *Witer rights adjudication

Iegislation toaddress statutory | *Sate vater reservations

responsibilities *pper Uark Fork Rver Bisin
Seering (bnmittee
*(fark Fork Rver Task Foree
* FWPinstreamflowrights
* HSwater reservations
*Tenporary leases of water rights
Deliverables:
*Reconmendations or WAC
position letters
*legislation toaddress statutory
resporsibilities
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Rill review

Medium review

Mnimum review

Resources
Allocated

Program
evaluation
(as
selected by
the
committee)

0.2+ FIE(per programevaluated)

Miltiple staffreports onissues
within program induding history,
overviewof applicable laws and
rules, and sunmary of tinely
issues

*Interviewwith program
personel

* Possible multiple staff site visits
*Miltiple agency presentations
*Miltiple regulated conmunity
parels

*Saff sunmaries onrelated
audits, fiscal analyses, court
deasions

*Possible presentations from[AD
[HDonissues of interest
*Possible legal reviewof spedfic
issues

* Additional staff research in
particular areas

« Additional information from
agency and staffanalysis

* Possible subconmittees or work

groups
Qe or nore field trips

Deliverables:
*Saftreport(s)

* Recommendations
*Iegislations

0.06-02 FTE(per program
evaluated)

*Saft report onprogram induding
history, overviewof applicable
laws and rules, and sunmary of
tinely issues within program
*Interviewwith program
personel

*Possible staff site visit
*Miltiple agency presentations
*Miltiple regulated conmunity
parels

*Saff sunmaries onrelated
audits, fiscal analyses, court
deasions

*Possible presentations from[AD
[HDonissues of interest
*Possible legal reviewof spedfic
issue

* Additional staff research in
particular areas

« Additional informmation from
agency and staffanalysis
*Possible field trip

Deliverables:
*Saffreport

* Recommendations
*Iegislation

0.02-0.06 FIE(per program
evaluated)

*Saft sunmary of program My
indude interviewwith program
lead

* Agency presentation

*Regulated conmunity panel
*Bbliography or related naterials,
induding audits, fiscal analyses,
court dedsions

*Jimited followup by WACstaft
Deliverables:

* Recommendations
*Iegislation

MONTANA IBGISIATIVE SERVICES DIVISION 13
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Rill review

Medium review

Mnimum review

Resources
Allocated

Member
topics (as
selected by
the
committee)

HRourly breakdown of WACinterimFIE
0.2 FIE= 54 hours

0.08 FIE= & hours

0.05FIE= 136 hours

0.06 FIE= 163 hours

0.1 FIE= 272 hours

02FIE= 54 hours

025 FIE= 680 hours

03 FIE= 816hours

0.75 FIE= 2,040 hours

0.1 FIE(per issue selected)

* Al conporents of mnimim
review

*Reviewof relevart laws, polices,
legal deasions

*Parel disassion

*Possible field trip

Deliverables:
*Repart
*[egislation

0.03 FIE(per issue selected)

« Agency or expert presentation on
nenber issue

Deliverables:
*Shart report or “white paper”
*Iegislation

MONTANA IBGISIATIVE SERVICES DIVISION 14
Legislative Fnvironmental Policy Office



May 29, 2019

Draft 2019-20 Work Plan
Water Policy Interim Committee

WA Cstaft

Jason Mohr, research analyst and lead committee staffer
Room 171D, Capitol building
(406) 444-1640 ot jasonmoht@mt.gov

Corina Hach
Legal Services Office
(400) 444-3004

Joe Kolman, director, Legislative Environmental Policy Office
(400) 444-3747 or jkolman@mt.gov

Nadine Spencer, secretary
(4006) 444-4838 or nspencet@mt.gov

MONTANA IEGISIATIVE SERVICES DIVISION
Legislative Fnvironmental Policy Office

15



	Introduction and background
	What does statute require?
	Interim studies
	Administrative rules
	Monitor agencies
	Review legislation
	Member topics
	Time allocation for committee work
	Appendix D: WPIC’s work plan time line
	WPIC staff

