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I N T R O D U C T I O N  

I n  1979,  t h e  Montana l e g i s l a t u r e  e n a c t e d  S e n a t e  B i l l  7 6  

i n t o  law.  I t  p r o v i d e d  a j u d i c i a l  mechanism f o r  a d j u d i c a t i n g  

wa te r  r i g h t s  c r e a t e d  th rough  t h e  a p p l i c a t i o n  of wa te r  t o  bene-  

f i c i a l  u se  p r i o r  t o  J u l y  1, 1973 a s  w e l l  a s  w a t e r  r i g h t s  c la i rned 

w i t h i n  Montana by t h e  U n i t e d  S t a t e s  and  t h e  I n d i a n  t r i b e s .  

S e n a t e  B i l l  76 was e n a c t e d  i n  r e s p o n s e  t o  a  p e r c e i v e d  con- 

c e r n  ove r  t h e  p r o j e c t e d  l e n g t h  of  t ime  and a n t i c i p a t e d  c o s t  

r e q u i r e d  t o  comple t e  t h e  a d j u d i c a t i o n  p r o c e s s  which had con- 

nenced  i n  1973 u s i n g  a n  a d m i n i s t r a t i v e  agency  mechanism. I n  

t h e  l a t t e r  p a r t  of 1987,  t h e  Water P o l i c y  Committee of  t h e  Mon- 

t a n a  l e g i s l a t u r e  c a l l e d  on u s  t o  e v a l u a t e  t h e  j u d i c i a l  mechanism 

s e t  up by S e n a t e  B i l l  76 t o  d e t e r m i n e  whether  a  number of  con- 

c e r n s  which had been r a i s e d  a b o u t  t h a t  i n s t i t u t i o n a l  a r r a n g e m e n t  

r e q u i r e d  c o r r e c t i o n  by t h e  l e g i s l a t u r e  t o  a s s u r e  t h e  l e g a l  

e f f i c a c y  of  t h e  a d j u d i c a t i o n  p r o c e s s .  

While much of t h e  c o n t r o v e r s y  a b o u t  t h e  a d j u d i c a t i o n  p r o c e s s  

seems t o  r e s u l t  from d i f f e r i n g  p e r c e p t i o n s  a s  t o  how w e l l  v a r -  

i o u s  p a r t i c i p a n t s  i n  t h a t  p r o c e s s  a r e  p e r f o r m i n g  t h e i r  a p p o i n t e d  

r o l e s ,  w e  were n o t  a s k e d  by t h e  Water P o l i c y  Committee t o  pro-  

v i d e  pe r fo rmance  e v a l u a t i o n s ,  b u t  r a t h e r  t o  a d d r e s s  i n s t i t u -  

t i o n a l  i s s u e s .  Our o b j e c t i v e  h a s  been t o  e v a l u a t e  t h o s e  i s s u e s  

f rom t h e  p e r s p e c t i v e  of our  e x t e n s i v e  e x p e r i e n c e  i n  t h e  a d j u d i -  

c a t i o n  of wa te r  r i g h t s  under  a somewhat s i m i l a r  i n s t i t u t i o n a l  

a r r a n g e m e n t .  

I n  c o n d u c t i n g  our  s t u d y ,  we have  a t t e m p t e d  t o  s e c u r e  a s  

much i n  d e p t h  i n f o r m a t i o n  a b o u t  t h e  how t h e  c u r r e n t  s y s t e m  

o p e r a t e s  from a s  many of t h o s e  who a r e  i n v o l v e d  i n  t h e  p r o c e s s  

a s  a v a i l a b l e  t ime  and p r a c t i c a l  c o n s t r a i n t s  i n h e r e n t  i n  t h e  

s t u d y  p r o c e s s  a l l o w e d .  



Those c o n s t r a i n t s  r e q u i r e d  u s  t o  l i m i t  t h e  number of p e o p l e  

we c o u l d  p e r s o n a l l y  i n t e r v i e w  t o  a p p r o x i m a t e l y  60 i n d i v i d u a l s .  

Those p e o p l e  were i n d i v i d u a l  wa te r  u s e r s ,  i n c l u d i n g  r e p r e s e n t a -  

t i v e s  of  i n d u s t r i a l  w a t e r  u s e r s ,  a s  well  a s  r e p r e s e n t a t i v e s  of  

a g r i c u l t u r e  and e n v i r o n m e n t a l  o r g a n i z a t i o n s ,  i n d i v i d u a l  l e g i s -  

l a t o r s  and  o t h e r  s t a t e  o f f i c i a l s ,  r e p r e s e n t a t i v e s  of  s t a t e  and 

f e d e r a l  a g e n c i e s  i n v o l v e d  i n  t h e  p r o c e s s ,  t r i b a l  r e p r e s e n t a -  

t i v e s ,  i n d i v i d u a l  e n g i n e e r s  and  l a w y e r s  who have  p a r t i c i p a t e d  

i n  t h e  p r o c e s s ,  and  t h e  c o u r t  p e r s o n n e l  i n v o l v e d  i n  t h e  p r o c e s s ,  

i n c l u d i n g  w a t e r  j udges ,  m a s t e r s  and c l e r k s .  

I n  an a t t e m p t  t o  g a i n  a s  much p r o f e s s i o n a l  i n p u t  a s  p o s s i -  

b l e ,  we were a l s o  a b l e  t o  conduc t  t e l e p h o n e  o r  p e r s o n a l  i n t e r -  

v iews  of 11 from a  l i s t  of 17 a t t o r n e y s  who have p a r t i c i p a t e d  

i n  t h e  p r o c e s s .  The i n £  orrnat i o n  p roduced  from t h o s e  t e l e p h o n e  

i n t e r v i e w s  was f u r t h e r  augmented by w r i t t e n  q u e s t i o n n a i r e s  which 

were r e t u r n e d  by 2 3  of t h e  34 a t t o r n e y s  t o  whom t h e y  were sub-  

m i t t e d .  T h a t  s u r v e y  is summarized i n  Appendix 111. 

I n  an  a t t e m p t  t o  g a i n  a  f e e l  f rom t h e  " c u s t o m e r s  of t h e  

sys t em"  a s  t o  how t h e y  p e r c e i v e  i t  t o  work, we a l s o  s e n t  o u t  

over  1 ,000  q u e s t i o n n a i r e s  t o  wa te r  r i g h t  c l a i m a n t s  whose r i g h t s  

have been p r o c e s s e d  th rough  t h e  s y s t e m ,  and 394  r e sponded .  T h e  

i n s i g h t s  g a i n e d  from t h o s e  r e s p o n s e s  a i d e d  u s  i n  our  e v a l u a -  

t i o n s .  Tha t  s u r v e y  is  summarized i n  Appendix 11. 

W e  u sed  t h e  a t t o r n e y  and w a t e r  user q u e s t i o n n a i r e  p roce -  

d u r e s ,  n o t  f o r  t h e  p u r p o s e  of  d e v e l o p i n g  a  s t a t i s t i c a l l y  s i g n i -  

f i c a n t  r e s u l t  ( a  p u r p o s e  n e i t h e r  r e q u i r e d  nor  p o s s i b l e  under  

t h e  s t u d y  c o n s t r a i n t s ) ,  b u t  r a t h e r  a s  a n o t h e r  t o o l  t o  h e l p  u s  

g a i n  b e t t e r  i n s i g h t  i n t o  how w e l l  t h e  sys t em i s  p e r c e i v e d  t o  b e  

working by t h o s e  segmen t s  of t h e  Montana p o p u l a t i o n .  

Another  and p r o b a b l y  more i m p o r t a n t  r e a s o n  f o r  u s i n g  b o t h  

t h e  i n t e r v i e w  and q u e s t i o n n a i r e  p r o c e d u r e s  was t o  h e l p  u s  n o r e  



clearly understand the real nature and significance of the 

institutional issues we were asked to look at. They have helped 

us prevent our study from becoming merely an academic inquiry 

into the niceties of esoteric legal questions of little practi- 

cal value to a policy making, legislative body seeking to find 

out whether there are real, genuine institutional problems 

requiring legislative solutions. 

Finally, we were greatly aided in developing a practical 

perspective of the process by our subcontractor, Wright Water 

Engineers, the engineering firm which developed "A Water Pro- 

tection Strategy for Montana-Missouri River Basinw for the state 

of Montana in 1982. This firm was of inestimable value in pro- 

viding us an independent objective evaluation of the accuracy 

of Water Court decrees and the Water court/~NRC claims evalu- 

ation process. 

In the presentation of our report we provide an Executive 

Summary of our findings, conclusions and recommendations. We 

then address, in the body of the report, each specific institu- 

tional issue as it was set forth in the detailed study design 

established by the Water Policy Committee on December 11, 1987. 



E X E C U T I V E  SUMMARY 

We d i d  n o t  f i n d  t h e  f ramework o f  t h e  Montana Water  A d j u d i -  

c a t i o n  l a w  o r  t h e  p r o c e s s  p r e s c r ~ b e d  b y  i t  t o  b e  s o  g r i e v o u s l y  

f l a w e d  a s  t o  r e q u i r e  a  m a s s i v e  l e g i s l a t i v e  o v e r h a u l .  We con-  

c l u d e  t h a t  w i t h  some minor  l e g i s l a t i v e  f i n e  t u n i n g ,  t h e  p r o c e s s  

now g o i n g  f o r w a r d  u n d e r  t h a t  l a w  c a n  b e  e x p e c t e d  t o  a c h i e v e  t h e  

r e s u l t s  s o u g h t  b y  t h e  l e g i s l a t u r e  when i t  a d o p t e d  S e n a t e  B i l l  

76 i n  1 9 7 9 .  IIow r a p i d l y  t h a t  p r o c e s s  c a n  b e  c o n c l u d e d  u n d e r  

t h e  c h a n g e s  we recommend w i l l  become a  f u n c t i o n  o f  t h e  l e v e l  o f  

f u n d i n g  p r o v i d e d  t o  b o t h  t h e  j u d i c i a l  a n d  e x e c u t i v e  b r a n c h  

i n s t i t u t i o n s  i n v o l v e d  i n  t h e  p r o c e s s .  

A summary o f  o u r  s p e c i f i c  f i n d i n g s ,  c o n c l u s i o n s ,  a n d  recom- 

m e n d a t i o n s ,  k e y e d  t o  t h e  s t u d y  d e s i g n  o u t l i n e ,  f o l l o w s .  

P r o p o s e d  l e g i s l a t i o n  recommended i n  t h i s  F i n a l  R e p o r t  

a p p e a r s  a t  Append ix  I V .  

A . l  The  i n v e s t i g a t i v e  f u n c t i o n s  p e r f o r m e d  by D N R C  i n  a i d  

o f  t h e  a d j u d i c a t i o n  p r o c e s s  d o  n o t  v i o l a t e  t h e  s e p a r a t i o n  o f  

p o w e r s  d o c t r i n e .  The Wate r  C o u r t ' s  d i r e c t i o n  t o  DNRC d o e s  n o t  

c o n s t i t u t e  a n  i m p r o p e r  exerc ise  o f  e x e c u t i v e  power by t h e  

j u d i c i a r y .  

A . 2  We f o u n d  no  c o m p e l l i n g  l e g a l  r e q u i r e m e n t  t h a t  t h e  

l e g i s l a t u r e  a c t  t o  r e a s s i g n  some o f  t h e  m u l t i p l e  f u n c t i o n s  o f  

t h e  DNRC t o  some o t h e r  e x e c u t i v e  b r a n c h  a g e n c y .  

A . 3  The  c l a i m s  e x a m i n a t i o n  p r o c e d u r e s  u s e d  by DfJRC b o t h  

b e f o r e  a n d  a f t e r  t h e  p r o m u l g a t i o n  o f  t h e  new r u l e s  by  t h e  

Supreme  C o u r t  h a v e  b e e n  a d e q u a t e  t o  p r o v i d e  r e a s o n a b l e  

e v i d e n t i a r y  m a t e r i a l  f o r  t h e  Wate r  C o u r t s 1  u s e .  

A.4 The DNRC c l a i m s  e x a m i n a t i o n  p r o c e s s  is e f f i c i e n t .  



A . 5  C l a i m a n t s  have  a d e q u a t e  a c c e s s  t o  DNRC i n f o r m a t i o n .  

A . 6  C l a i m a n t s  g e n e r a l l y  p e r c e i v e  t h e  DlJRC p r o c e s s  t o  be  

f a i r  and d e s i g n e d  t o  b e n e f i t  a l l  u s e r s .  

B . l  Lie found  no l e g a l  p roblem i n h e r e n t  i n  t h e  u s e  by t h e  

Water C o u r t s  o f  e v o l v i n g  o r  d i f f e r i n g  p r o c e d u r e s  and g u i d e l i n e s  

i n  t h e  a d j u d i c a t i o n  p r o c e s s .  

B.2 I n  o r d e r  t o  a s s u r e  t h a t  d e c r e e s  e n t e r e d  i n  i n d i v i d u a l  

s u b b a s i n s  be  b i n d i n g ,  n o t  o n l y  w i t h i n  t h o s e  s u b b a s i n s ,  b u t  

t h r o u g h o u t  t h e  e n t i r e  r i v e r  s y s t e m  of which t h e y  a r e  a  p a r t ,  we 

recommend l e g i s l a t i o n  t o  r e q u i r e  n o t i c e  of  t h e  i s s u a n c e  of  t h o s e  

d e c r e e s  t o  be p r o v i d e d  t h r o u g h o u t  t h a t  r i v e r  s y s t e m .  

B.3 W e  f i n d  no a u t h o r i t y  f o r  t h e  p r a c t i c e  of d e c r e e i n g  

l a t e  f i l e d  c l a i m s ;  t h e  p r a c t i c e  s h o u l d  t e r m i n a t e .  We a l s o  

c o n c l u d e  t h a t  u s e r s  a r e  n o t  p r e c l u d e d  by law from o b j e c t i n g  t o  

c l a i m s  a t  t h e  p r e l i m i n a r y  d e c r e e  s t a g e  even where t h o s e  c l a i m s  

were f i r s t  e v i d e n c e d  i n  a  t empora ry  p r e l i m i n a r y  d e c r e e .  

B . 4  We recommend t h a t  t h e  t i m e  f o r  f i l i n g  o b j e c t i o n s  t o  

s u b b a s i n  d e c r e e s  by a f f e c t e d  wa te r  u s e r s  i n  o t h e r  s u b b a s i n s  of 

t h e  s t r e a m  s y s t e m  run  f o r  a t  l e a s t  one y e a r  a f t e r  t h e  n o t i c e  o f  

t h e  f i l i n g  of such  s u b b a s i n  d e c r e e .  

B . 5  The s u p p l e m e n t a l  n o t i c e  and  o b j e c t i o n  p r o c e d u r e  we 

recommend w i l l  l e n g t h e n  t h e  t i n e  t h e  a d j u d i c a t i o n  p r o c e s s -  w i l l  

t a k e .  

B.6 C la i rnan t s '  a c c e s s  t o  Water C o u r t  d e c r e e s  and  o t h e r  

i n f o r m a t i o n  is  a d e q u a t e .  



B . 7  The Water C o u r t s  a r e  h i g h l y  e f f i c i e n t  i n  t h e  

a d j u d i c a t i o n  of c l a i m s ,  p r o v i d i n g  a d e q u a t e  p r o c e d u r e s  f o r  

r e s o l v i n g  d i s p u t e d  c l a i m s .  

B . 8  C r e d i b l e  a rgumen t s  have  been advanced t h a t  t h e  Water 

C o u r t  s t r u c t u r e  v i o l a t e s  t h e  Montana c o n s t i t u t i o n  b e c a u s e  t h e  

wa te r  judges  do n o t  s t a n d  f o r  e l e c t i o n  a s  wa te r  j udges .  E q u a l l y  

c r e d i b l e  a rgumen t s  can  be  made t h a t  t h e  s t r u c t u r e  is c o n s t i t u -  

t i o n a l .  I n  t h e  a b s e n c e  of a d e f i n i t i v e  pronouncement on t h e  

issue by t h e  Montana Supreme C o u r t ,  we f i n d  no j u s t i f i c a t i . o n  

f o r  t h e  l e g i s l a t u r e  t o  r e a c t  by c a u s i n g  a  w h o l e s a l e  d i s m a n t l i n g  

o r  r e v i s i o n  of  t h e  Water Cour t  s y s t e m .  

B . 9  The Water C o u r t s '  c l a i m  index  and d o c k e t  c o n t r o l  

s y s t e m s  a r e  exempla ry .  

B.10 The Water C o u r t s 1  method of r e q u i r i n g  f u r t h e r  p roo f  of  

c l a i m s  c h a l l e n g e d  by DMRC v e r i f i c a t i o n  c o n c l u s i o n s  is  a d e q u a t e .  

C .  The c u r r e n t  p h a s e  of t h e  Montana s t a t u t o r y  a d j u d i c a t i o n  

p r o c e s s  i s  a d e q u a t e  t o  a d j u d i c a t e  f e d e r a l  and t r i b a l  c l a i m s  

under  t h e  McCarran Amendment and t h e  v a r i o u s  p e r c e i v e d  s h o r t -  

comings i n  t h e  p r o c e s s  i n v o l v i n g  t h e  a d j u d i c a t i o n  of s t a t e  b a s e d  

c l a i m s  do n o t  t h r e a t e n  t h e  u t i l i t y  of t h e  p r o c e s s  f o r  McCarran 

Amendment p u r p o s e s .  

D .  1 N e i t h e r  t h e  a p p r o p r  i a t i o n  d o c t r i n e  nor  t h e  p r e s e n t  

s t a t u t o r y  p r o c e d u r e  p r e s c r i b e  a  u n i v e r s a l ,  p r e c i s e l y  m e a s u r e a b l e  

s t a n d a r d  of a c c u r a c y  f o r  t h e  e n t r y  of d e c r e e s  e v i d e n c i n g  wa te r  

r i g h t s .  

D.2 The p r e s e n t  s y s t e m  p r o v i d e s  ample o p p o r t u n i t y  f o r  

c l a i m s  t o  be c o n t e s t e d  w i t h o u t  t h e  c r e a t i o n  of a  n a n d a t o r y  

a d v e r s a r i a l  s y s t e m .  



D.3 The final decrees will be useful in the eventual admin- 

istration of water rights in Montana. 

D.4 Final decrees will be useful but not conclusive in 

equitable apportionment litigation or interstate compact nego- 

tiations. 

~ . 5  We recommend the adoption of legislation to provide a 

method for correcting clerical errors in decrees. 

D.6 The fi-nal Powder River Decree is not final and binding 

as against unadjudicated federal and tribal claims. 

E.l The conclusive abandonment of late filed claims is 

both legal and constitutional. 

E.2 The "prima faciew evidence statute does not require 

amendment except to clarify its effect in light of our recom- 

mendation for legislation concerning administration of temporary 

preliminary decrees and preliminary decrees. 

E.4 Under present statutes, only final decrees are 

administrable. 

E.5 The 1986 Stipulation and Rulemaking have resulted in 

improved examination rules and procedures. The 1987 legislative 

changes have more clearly tied the adjudication's schedule to 

the level of funding of DNRC'S verification activities. 

E.6 Our recommended notice procedure will provide for 

effective integration of mainstem and subbasin decrees. See 

conclusion B.2 above. 



O V E R V I E W  

A .  THE A D J U D I C A T I O N  PROCESS. 

The p e r c e i v e d  problems and  our  c o n c l u s i o n s  and recomnen- 

d a t i o n s  m u s t  be viewed i n  t h e  c o n t e x t  of b o t h  t h e  n a t u r e  of t h e  

a d j u d i c a t i o n  p r o c e s s  and i t s  r e s u l t s  f o r  t h e  i n d i v i d u a l  Montana 

wa te r  u s e r s  and t h e  s t a t e  i t s e l f .  

The a d j u d i c a t i o n  p r o c e s s  is  r e l a t i v e l y  s t r a i g h t  f o r w a r d .  

P u r s u a n t  t o  p u b l i c  n o t i c e ,  a l l  c l a i m a n t s  of  wa te r  r i g h t s  c r e a t e d  

by b e n e f i c i a l  u s e  b e f o r e  J u l y  1, 1973 were r e q u i r e d  t o  f i l e  

w r i t t e n  c l a i m s  of t h o s e  wa te r  r i g h t s  w i t h  t h e  Department  of  

N a t u r a l  Resources  and  C o n s e r v a t i o n  ("DNRC") on o r  b e f o r e  

A p r i l  3 0 ,  1982 .  Those w r i t t e n  c l a i m s  were s u b m i t t e d  on forms  

p r e p a r e d  by DNEC which r e q u i r e d  a  comprehens ive  d e s c r i p t i o n  of  

t h e  wa te r  r i g h t  e l e m e n t s  such  a s  t y p e  and p l a c e  of u s e ,  p o i n t  

of  d i v e r s i o n ,  amount of  d i v e r s i o n  o r  s t o r a g e ,  and p r i o r i t y  d a t e .  

The c l a i m  f i l i n g s  i n i t i a t e d  a  p r o c e s s  t h rough  which t h e  

Water C o u r t ,  a c t i n g  th rough  i t s  w a t e r  judges  and w a t e r  m a s t e r s ,  

began t h e  e v a l u a t i o n  of c l a i m s  w i t h i n  t h e  h y d r o l o g i c  s u b b a s i n s  

of t h e  s t a t e .  The s t a t e  was d i v i d e d  i n t o  h y d r o l o g i c a l  b a s i n s  

s o  t h a t  e s s e n t i a l l y  a l l  t h e  c l a i n s  f o r  water  from a  d e f i n e d  

r e g i o n a l  s o u r c e  would be examined t o g e t h e r  and made t h e  s u b j e c t  

of one comprehens ive  d e c r e e .  Because of t h e  s t a t u t o r i l y  man- 

d a t e d  a b a t e m e n t  under s e c t i o n  85-2-217, MCA of j u d i c i a l  a d j u d i -  

c a t i o n  p r o c e e d i n g s  i n  s u b b a s i n s  where t h e  f e d e r a l  government o r  

I n d i a n  t r i b e s  c l a i m  noncompacted r e s e r v e d  wa te r  r i g h t s ,  t h e  

a d j u d i c a t i o n  was r e q u i r e d  t o  p r o c e e d  w i t h  r e c o g n i t i o n  of t h e  

many a r e a s  of  t h e  s t a t e  i n  which a d j u d i c a t i o n  p r o c e e d i n g s  a r e  

l e g a l l y  s t a y e d .  

I n  t h e  e v a l u a t i o n  of c l a i m s ,  t h e  Water C o u r t  h a s  r e c o g n i z e d  

p r o p e r l y  f i l e d  and  comple ted  c l a i m s  a s  e s t a b l i s h i n g  pr ima f a c i e  



e v i d e n c e  of  t h e i r  c o n t e n t s .  The i n f o r m a t i o n  p r o v i d e d  i n  a  c l a i m  

is  supplemented  i n  t h e  Water C o u r t ' s  e v a l u a t i o n  by s u b m i s s i o n  

of  i n f o r m a t i o n  by t h e  D N R C ,  which h a s  examined e s s e n t i a l l y  a l l  

c l a i m s  a g a i n s t  a v a i l a b l e  i n f o r m a t i o n  a t  some l e v e l  of i n q u i r y .  

The p r o d u c t  of t h e  Water C o u r t ' s  e v a l u a t i o n  i s  t h e  i s s u a n c e  

of  a  p r e l i m i n a r y  d e c r e e  c o n t a i n i n g  t h e  f i n d i n g s  of f a c t  and  

c o n c l u s i o n s  of  law a p p l i c a b l e  t o  t h e  c l a i m s  i n  t h e  wa te r  sub-  

b a s i n  b e i n g  a d j u d i c a t e d  and  f i n d i n g s  a s  t o  t h e  e l e m e n t s  of t h e  

c l a i m e d  r i g h t s ,  i n c l u d i n g  t h e  c l a i m a n t s 1  i d e n t i t i e s ,  t h e  

amounts ,  l o c a t i o n s ,  and p r i o r i t i e s  of u s e ,  and  t h e  p o i n t s  o f  

d i v e r s i o n  f o r  t h e  s t r u c t u r e s  i n v o l v e d .  N o t i c e  of t h e  i s s u a n c e  

of  t h e  p r e l i m i n a r y  d e c r e e  is  p r o v i d e d  s o  t h a t  t h e  c l a i m a n t s  of 

w a t e r  r i g h t s  i n  t h e  a f f e c t e d  s u b b a s i n  and o t h e r  i n t e r e s t e d  

p a r t i e s  nay  r e v i e w  t h e  d e c r e e  and  f i l e  o b j e c t i o n s  t o  any  c l a i m s  

d e c r e e d  i n  t h e  p r e l i m i n a r y  d e c r e e .  The n o t i c e  and o b j e c t i o n  

p e r i o d  is 30  d a y s  u n l e s s  t h e  C o u r t  e x t e n d s  i t  t o  180 d a y s .  

C o n t e s t e d  c l a i m s  a r e  r e s o l v e d  e i t h e r  t h rough  s e t t l e m e n t  o r  

t h r o u g h  1 i t  i g a t i o n  i n v o l v i n g  d i s c o v e r y  of i n f o r m a t  i on  by t h e  

c o n t e s t i n g  p a r t i e s  and a  t r i a l  b e f o r e  t h e  Water Cour t  i n v o l v i n g  

t h e  p r e s e n t a t i o n  of p roo f  and a rgumen t .  

A f t e r  a l l  o b j e c t i o n s  t o  a  p r e l i m i n a r y  d e c r e e  a r e  r e s o l v e d  

by t h e  Water C o u r t ,  t h e  Cour t  i s s u e s  a  f i n a l  d e c r e e  which i s  

a p p e a l a b l e  t o  t h e  Montana Supreme Cour t  f o r  a l l e g e d  e r r o r s  of  

f a c t  o r  law.  

The f i n a l  d e c r e e  of a  wa te r  r i g h t  c l a i m  is  u s e f u l  t o  t h e  

Montana wa te r  u s e r  b e c a u s e  i t  e v i d e n c e s  h i s  p r o p e r t y  i n t e r e s t  

and  d e f i n e s  i t s  i m p o r t a n t  e l e m e n t s :  t h e  amount,  p r i o r i t y ,  t y p e ,  

and  l o c a t i o n  of  h i s  u s e .  Such c o n f i r m a t i o n  of  a  r e a l  p r o p e r t y  

i n t e r e s t  i n  wa te r  can  be  u s e f u l  i n  f i n a n c i n g  t r a n s a c t i o n s  and  

i n  a s s i s t i n g  t h e  u s e r  t o  r e c e i v e  h i s  e n t i t l e m e n t  t o  wa te r  i f  

c o m p e t i t i o n  f o r  w a t e r  i n t e n s i f i e s  and  wa te r  r i g h t s  a r e  admini -  

s t e r e d .  



The f i n a l  d e c r e e s  f o r  wa te r  r i g h t s  a l s o  a r e  u s e f u l  t o  t h e  

S t a t e  of Montana. The e x i s t e n c e  of  such  d e c r e e s  w i l l  f a c i l i t a t e  

t h e  o r d e r l y  a d m i n i s t r a t i o n  of w a t e r  r i g h t s .  A l s o ,  by p r o v i d i n g  

b e n e f i t s  t o  t h e  i n d i v i d u a l  wa te r  u s e r s ,  t h e  a d j u d i c a t i o n s  w i l l  

p r o v i d e  g r e a t e r  s t a b i l i t y  t o  Montana ' s  a g r i c u l t u r e  community. 

F i n a l l y ,  t h e  d e c r e e s  w i l l  p r o v i d e  e v i d e n c e  a s  t o  Montana ' s  w a t e r  

use i n  d i s p u t e s  c o n c e r n i n g  i n t e r s t a t e  a l l o c a t i o n  of t h e  s u r f a c e  

w a t e r s  which o r i g i n a t e  i n  Montana.  

B .  D U E  PROCESS AND E Q U A L  P R O T E C T I O N .  

I t  i s  i n  l i g h t  o f  t h i s  p r o c e s s  and t h e  r e s u l t i n g  b e n e f i t s  

t h a t  we examine t h e  i m p o r t a n t  c o n s i d e r a t i o n s  of f a i r n e s s  and  

due p r o c e s s  a s  t h e y  a p p l y  i n  t h e  Montana a d j u d i c a t i o n .  

When i n t e r e s t e d  p e r s o n s  a r t i c u l a t e  many o f  t h e i r  c o n c e r n s  

a b o u t  t h e  a d j u d i c a t i o n  p r o c e s s ,  t h e y  speak  w i t h  c a t c h  words 

t h a t  i n c l u d e  c o n c e p t s  o f  "due  p r o c e s s "  and " e q u a l  p r o t e c t i o n . "  

I t  is  i m p e r a t i v e  t h a t  t h e  Committee u n d e r s t a n d  what t h o s e  con- 

c e p t s  mean i n  t h e  c o n t e x t  of  t h e  Montana a d j u d i c a t i o n .  

The p r i n c i p l e s  of  due  p r o c e s s  and  e q u a l  p r o t e c t i o n  of t h e  

l aws  a r e  b o t h  c o n t a i n e d  i n  t h e  F i f t h  and  F o u r t e e n t h  Amendments 

t o  t h e  Un i t ed  S t a t e s  C o n s t i t u t i o n .  The F i f t h  Amendment p ro -  

h i b i t s  f e d e r a l  d e p r i v a t i o n  of  l i f e ,  l i b e r t y ,  o r  p r o p e r t y  w i t h o u t  

due p r o c e s s  of  l aw,  and  t h e  F o u r t e e n t h  Amendment p r o h i b i t s  any  

s t a t e  d e p r i v a t i o n  of  t h e  same. 

P r o c e d u r a l  due p r o c e s s  c o n c e r n s  t h e  f a i r n e s s  of a  p r o c e s s  

o r  p r o c e d u r e  used  by t h e  government t o  a f f e c t  a  p e r s o n ' s  l i f e ,  

l i b e r t y ,  o r  p r o p e r t y .  The min imal  p r o c e d u r a l  s a f e g u a r d s  

r e q u i r e d  under  t h e  f e d e r a l  c o n s t i t u t i o n  r e q u i r e  t h a t  an  a f f e c t e d  

p e r s o n  be  g i v e n  n o t i c e  of an  i n t e n d e d  a c t i o n ,  t h a t  t h e  p e r s o n  

be  g i v e n  a  mean ing fu l  o p p o r t u n i t y  t o  be  h e a r d  a b o u t  t h e  m a t t e r ,  

and t h a t  any  d e c i s i o n  a b o u t  t h a t  m a t t e r  be made by a  f a i r  and 



i m p a r t i a l  d e c i s i o n  maker. C o n s i d e r a t i o n s  of p r o c e d u r a l  due 

p r o c e s s  on ly  a r i s e  when a p r o t e c t e d  i n t e r e s t  such a s  l i f e ,  

l i b e r t y ,  o r  p r o p e r t y  i s  i n v o l v e d .  C l e a r l y ,  water  r i g h t s  a r e  

r ecogn ized  a s  r e a l  p r o p e r t y  i n  rlontana, and t h e i r  owners a r e  

e n t i t l e d  t o  due p r o c e s s  i n  governmenta l  a c t i o n s  a f f e c t i n g  t h o s e  

p r o p e r t y  i n t e r e s t s .  

The r e q u i r e m e n t s  f o r  n o t i c e  and t h e  n a t u r e  of t h e  oppor tun-  

i t y  t o  be  hea rd  v a r y  a c c o r d i n g  t o  t h e  t y p e  of i n t e r e s t  i n v o l v e d .  

The i m p a r t i a l i t y  of t h e  d e c i s i o n  maker is a c o n s t a n t  r e q u i r e -  

ment.  

S u b s t a n t i v e  due p r o c e s s  and e q u a l  p r o t e c t i o n  of t h e  laws 

a d d r e s s  whether  t h e  s u b s t a n c e  of a  law,  r a t h e r  than  t h e  pro-  

cedure  employed t o  implement t h e  law,  i s  c o n s t i t u t i o n a l .  Sub- 

s t a n t i v e  due p r o c e s s  r e q u i r e s  t h a t  a  law o r  p rocedure  be r e a -  

s o n a b l e  i n  r e l a t i o n  t o  t h e  government ' s  power t o  e n a c t  i t .  

Equal p r o t e c t i o n  of t h e  laws p r o t e c t s  a g a i n s t  improper l e g a l  

c l a s s i f i c a t i o n s  which have t h e  e f f e c t  of t r e a t i n g  s i m i l a r  peop le  

i n  d i s s i ; i l i l a r  manners.  

The major "due  p r o c e s s n  i s s u e  r a i s e d  i n  t h e  Montana a d j u d i -  

c a t i o n  i n v o l v e s  p r o c e d u r a l  due p r o c e s s  and t h e  adequacy of t h e  

Water Cour t  p r o c e s s  t o  p r o v i d e  both  n o t i c e  and an o p p o r t u n i t y  

t o  be h e a r d .  A s  d i s c u s s e d  i n  t h e  body of t h e  r e p o r t  below, t h e  

i s s u e  is whether t h e  s t a t u t o r y  p r o v i s i o n s  a s  implemented through 

t h e  Water C o u r t ' s  p r a c t i c e s  p r o v i d e  c l a i m a n t s  and o t h e r  i n t e r -  

e s t e d  p e r s o n s  a d e q u a t e  n o t i c e  of t h e  n a t u r e  of c l a i m s  and an 

a d e q u a t e  o p p o r t u n i t y  t o  f i l e  o b j e c t i o n s  and t o  be hea rd  abou t  

t h e i r  c l a i m s  and t h o s e  t o  which t h e y  o b j e c t .  

The " e q u a l  p r o t e c t  i o n w  i s s u e  invo lved  i n  t h e  Montana ad ju- 

d i c a t i o n  i n v o l v e s  t h e  q u e s t i o n  of whether  t h e  a p p l i c a t i o n  of 

v a r y i n g  and e v o l v i n g  water  r i g h t s  examina t ion  c r i t e r i a  and pro-  

c e d u r e s  u ~ ~ c o n s t i t u t i o n a l l y  h a s  t r e a t e d  s i m i l a r l y  s i t u a t e d  

i n d i v i d u a l s  i n  impermiss ib ly  d i s s i m i l a r  manners.  



What t h e  Committee needs t o  keep i n  m i n d  when e v a l u a t i n g  

t h e s e  i s s u e s  is t h a t  n e i t h e r  t h e  "due process"  nor t h e  "equa l  

p r o t e c t i o n "  p r i n c i p l e s  e x i s t s  a s  an a b s t r a c t i o n  in  a  vacuum. 

Both app ly  t o  r e a l  world c o n d i t i o n s .  They a r e  invoked, when 

necessary ,  not  by some t h i r d  p a r t y  who expresses  concern t h a t  

an a b s t r a c t  p r i n c i p l e  has been v i o l a t e d ,  but  r a t h e r  by t h e  

owner or c la imant  of a  water r i g h t  who can show 1) t h a t  t h e r e  

was, i n  f a c t ,  a  f a i l u r e  of due process  or equal  p r o t e c t i o n ,  and 

2 )  t h a t  such f a i l u r e  r e s u l t e d  i n  t h e  l o s s  or  impairment of h i s  

water r i g h t .  Anyone who could make such a  showing would be 

e n t i t l e d  t o  j u d i c i a l  r e l i e f  from t h a t  l o s s  or impairment. 

'We emphasize t h a t  such r e l i e f  comes about i n  our 

governmental system through a  j u d i c i a l ,  no t  a l e g i s l a t i v e ,  

p roces s .  L e g i s l a t i v e  a c t i o n  becomes a p p r o p r i a t e  only  when a 

f law in  a  l e g i s l a t i v e l y - c r e a t e d  i n s t i t u t i o n  r e q u i r e s  t h a t  a 

c la imant  be depr ived of h i s  due p roces s  or equal  p r o t e c t i o n  

r i g h t s .  

Our a n a l y s i s  of t h e  Montana a d j u d i c a t i o n  system revea led  no 

i n s t i t u t i ona l ly -manda ted  procedure r e q u i r i n g  t h e  v i o l a t i o n  of 

due process  or equal  p r o t e c t i o n  p r i n c i p l e s .  A s  a  r e s u l t ,  i f  

any due process  or equa l  p r o t e c t i o n  problems a c t u a l l y  occur ,  i t  

w i l l  not  be because t h e  . sys tem is  f lawed,  bu t  r a t h e r  because 

some p a r t i c i p a n t  i n  t h e  process  causes  t h e  problem. Should 

t h a t  a c t u a l l y  occur ,  t h e  Courts  a r e  open t o  c o r r e c t  any such 

abuse ,  and we have seen no evidence t o  sugges t  t h a t  any Montana 

Court  would s h i r k  i t s  duty  i n  t h a t  r ega rd .  



ANALY SI S 

A. DNRC ROLES, PRACTICES, AND RELATIONSHIP WITH THE WATER 

COURT'. 

Analyses of questions concerning the roles and practices of 

DNRC and its relationship with the Water Court in the adjudi- 

cation process were central to our task. 

1. Se~aration of Powers. 

The separation of powers doctrine, which is unique to the 

constitutional jurisprudence of the United States, was adopted 

by the people of Montana in their constitution. In order to 

assure that Montana's system of governmental checks and balances 

works, the doctrine of separation of powers requires that no 

one of the three branches of government may exercise the power 

granted exclusively to the other two branches of government. 

The specific questions raised are (1) whether the DNRC, a 

department of the executive branch, unlawfully exercises a 

judicial power when it develops factual information under 

section 85-2-243, MCA to be used by the Water Court in the 

adjudication of pre-1973 water rights and (2) whether the Water 

Court improperly exercises executive power in controlling the 

activities of the DNRC under the same statute. 

With respect to the first question posed above, we conclude 

that while such investigative activities may have traditionally 

been viewed as being exclusively within the scope of the 

judicial adjudicatory function, Montana case law indicates that 

the development of such information by DflRC and its use by the 

Court is appropriate and not constitutionally suspect. 



A r t i c l e  111, s e c t i o n  1 of t h e  Montana s t a t e  c o n s t i t u t i o n  

p r o v i d e s  f o r  t h e  d i v i s i o n  of t h e  power of t h e  s t a t e  government 

among t h r e e  d i s t i n c t  b r a n c h e s ,  t h e  l e g i s l a t i v e ,  t h e  e x e c u t i v e ,  

and t h e  j u d i c i a l .  I t  f u r t h e r  p r o h i b i t s  any p e r s o n s  charged 

wi th  t h e  e x e r c i s e  of a  power be long ing  t o  one branch from e x e r -  

c i s i n g  any power p r o p e r l y  be long ing  t o  a n o t h e r  b ranch .  A r t i c l e  

V I I ,  s e c t i o n  1 v e s t s  t h e  j u d i c i a l  power of t h e  s t a t e  i n  t h e  

s t a t e  Supreme C o u r t ,  t h e  d i s t r i c t  c o u r t s ,  j u s t i c e  c o u r t s ,  and 

o t h e r  c o u r t s  a s  nay be p rov ided  by law.  Under A r t i c l e  VI, sec -  

t i o n  4 ,  t h e  Governor is  v e s t e d  wi th  t h e  e x e c u t i v e  power t o  s e e  

t h a t  t h e  s t a t e  laws a r e  f a i t h f u l l y  e x e c u t e d .  

T W O  g e n e r a l  p r i n c i p l e s  emerge from t h e  j u d i c i a l  d e c i s i o n s  

i n t e r p r e t i n g  t h e  Montana c o n s t i t u t i o n a l  s e p a r a t i o n  of powers 

p r o v i s i o n .  F i r s t ,  t h e  s e p a r a t i o n  of f u n c t i o n s  of t h e  t h r e e  

b ranches  need n o t  be a b s o l u t e  and e x c l u s i v e ,  and some o v e r l a p  

of f u n c t i o n s  is  p e r m i s s i b l e .  Second, i f  t h e  performance of 

a  l e g i s l a t i v e l y  d e l e g a t e d  f u n c t i o n  can o n l y  r e s u l t  i n  t h e  e x e r -  

c i s e  of t h e  j u d i c i a l  power through s u b s e q u e n t ,  independent  

a c t i o n  of t h e  C o u r t ,  t h e  per formance  of t h e  f u n c t i o n  i s  v a l i d  

and does  n o t  v i o l a t e  t h e  d o c t r i n e  of s e p a r a t i o n  of powers.  2 

Under t h e s e  d e c i s i o n s ,  t h e  Water C o u r t ' s  employment of D N R C  

t o  per form f a c t u a l  i n v e s t i g a t i o n s  a p p e a r s  c o n s t i t u t i o n a l .  

D I J R C ' s  i n v e s t i g a t i o n s  p r o v i d e  a  s o u r c e  of f a c t u a l  i n f o r m a t i o n  

t o  t h e  Water Cour t  f o r  comple t ion  of t h e  a d j u d i c a t o r y  p r o c e s s .  

The c o n c l u s i o n s  of D N R C ' s  i n v e s t i g a t i v e  i n q u i r i e s  a r e  n o t  b ind-  

i n g  on t h e  Water Cour t  or  on t h e  a f f e c t e d  p a r t i e s  and t h e r e f o r e  

canno t  be i n d e p e n d e n t l y  o p e r a t i v e .  The Water Cour t  r e t a i n s  t h e  

u l t i m a t e  power t o  make t h e  f a c t u a l  f i n d i n g s  from an e v a l u a t i o n  

of a l l  t h e  e v i d e n c e  b e f o r e  i t ,  n o t  j u s t  t h e  ev idence  r e s u l t i n g  

from t h e  DfJRC i n v e s t i g a t i o n .  The Water Cour t  r e t a i n s  t h e  d i s -  

c r e t i o n  t o  make whatever  f i n d i n g s  from t h e  ev idence  b e f o r e  i t  

which nay be r e q u i r e d  t o  pronounce f i n a l  judgment a s  t o  whether  

o r  n o t  a  water  r i g h t  e x i s t s .  



Addressing t h e  ques t i on  of whether t h e  Water Court improp- 

e r l y  e x e r c i s e s  execu t ive  power i n  i t s  c o n t r o l  of D N R C 1 s  a c t i v i -  

t i e s  under s e c t i o n  85-2-243, MCA, we conclude t h a t  t h i s  c o n t r o l  

is wi th in  t h e  bounds of t h e  s e p a r a t i o n  of powers d o c t r i n e .  

The " j u d i c i a l  power is  t h e  power of t h e  cou r t  t o  dec ide  and 

pronounce a  judgment and c a r r y  i t  i n t o  e f f e c t  between persons  

and p a r t i e s  who b r ing  a  case  be fo re  i t  f o r  dec i s ion .  n 3  The 

execu t ive  power is t o  " s e e  t h a t  t h e  laws a r e  f a i t h f u l l y  exe- 

cu t ed .  "4 

S t a t u t o r y  law g ives  DIJRC s e v e r a l  r o l e s  i n  t he  water r i g h t  

a d j u d i c a t i o n  process :  a s  a  c la imant ,  a s  an o b j e c t o r ,  and a s  a  

c la ims v e r i f i e r  . Addi t i ona l ly ,  D ~ J R C  a c t s  a s  t h e  p e r m i t t i n g  

a u t h o r i t y  f o r  pos t - Ju ly  1, 1973 water r i g h t s .  

I i ?  i t s  r o l e  a s  a  claim v e r i f i e r  under s e c t i o n  85-2-243, 

MCA, DNRC was given no independent,  execu t ive  d i s c r e t i o n  t o  

e x e r c i s e .  The s t a t u t e  provides  t h a t  DNRC i s  t o  perform t h i s  

func t ion  s u b j e c t  t o  t h e  d i r e c t i o n  of t h e  water judge. That 

being t h e  ca se ,  f a i t h f u l  execut ion of t h e  law by DNRC r e q u i r e s  

t h a t  i t  a c t  a t  t h e  d i r e c t i o n  of t h e  water judge when performing 

t h e  f u n c t i o n s  s e t  f o r t h  i n  s e c t i o n  85-2-243, MCA. S ince  t h e  

L e g i s l a t u r e  gave t he  agency no independent execu t ive  d i s c r e t i o n  

t o  e x e r c i s e  when performing t h a t  r o l e ,  t h e  Water C o u r t ' s  

d i r e c t i o n  of t h e  agency ' s  e f f o r t s  i n  such ma t t e r s  cannot be i n  

v i o l a t i o n  of t h e  s e p a r a t i o n  of powers d o c t r i n e .  

T h u s ,  t o  t h e  e x t e n t  t h a t  t h e  water judge d i r e c t s  t h e  a c t i v i -  

t i e s  of DNRC i n  i t s  performance of t h e  f u n c t i o n s  enumerated 

under s e c t i o n  85-2-243, MCA,  n e i t h e r  t h e  water judge nor DlJHC 

is  improperly e x e r c i s i n g  or impinging upon the  proper e x e r c i s e  

of power belonging t o  t he  o t h e r .  



Concern has been expressed that the Water Courts are 

attempting to or have attempted to totally control 3TJRC's 

"executive" activities in verifying claims. As discussed 

above, the direct response to those concerns is that the DNRC 

has no "executive" authority as a claims verifier and acts in 

that capacity only as an arm of the judicial branch. The 

Montana Supreme Court has adopted that analysis of the statutes 

in holding that DNRC has no independent executive authority 

under the claims verification statutes, and that DNRC acts at 

the direction of the Water Court. 5 

The Montana Supreme Court also observed that no factual 

record had been presented to it showing that the Water Courts 

were improperly attempting to exert control over activities of 

DNRC in areas where the Legislature had given the agency 

executive discretion, such as the functions of representing 

state interests as claimant and objector. In our investigation 

we found no such attempt at Water Court control of executive 

functions. It is clear from our reading of the law that if the 

Water Courts attempted to exercise such an impermissible 

control, DNRC could expect, upon making a proper factual 

record, to receive relief from such action by the Montana 

Suprene Court. 

The Water Court has maintained a tight control over DIJRC1s 

activities in the verification process, but has not intruded 

into the DNRC1s discretion and activities concerning its roles 

as claimant and objector in the adjudication. It appears that 

the Water Court's extensive, yet appropriate, control of DrJRC 

in the verification process has generated an unfounded concern 

which is not substantiated when the facts are viewed in the 

context of separation of powers analysis. 



2. DNRC's Multiple Roles. 

Under a number of different legislative directives, DNRC 

performs a number of different functions affecting determina- 

tions of rights to the use of water. DNRC nay act in its own 

right as an executive agency as a claimant of water rights or 

as an objector to water right claims of others. It acts for 

the Water Court in a judicial role as an examiner of facts 

concerning water right claims of others. Finally, it acts as 

the permitting authority for all post-July 1, 1973 water 

rights. As we understand DNRC's internal structure, each of 

those separate roles is implemented through a separate bureau 

consisting of individuals who do not consciously coordinate 

their activities or share information. 

The specific question which we were asked to address is 

whether an impermissible institutional conflict of interest 

results from the various divisions of the DNRC exercising their 

discretion in the performance of the different roles assigned 

to the DNRC by the legislature. 

Prohibitions against governmental institutional conflicts 

are addressed in article 111, section 1 of the Montana consti- 

tution, which provides f.or the division of the power of the 

state government into the three branches, legislative, judicial, 

and executive. Separation of powers issues typically arise 

when the exercise of a power by an agency or department of one 

branch of government impedes the exercise of a governmental 

power belonging to another branch of g~vernnent.~ The separ- 

ation of powers issue also nay arise when an agency of one 

branch attempts to exercise the power properly belonging to 

another branch.' These separation of powers issues deal pri- 

marily with conflicts between government branches, not within a 

government agency. 



I n  I11 Re A c t i v i t i e s  of t h e  Depar tment  of  N a t u r a l  Resources  

and c o n s e r v a t i o n a  i t  was a r g u e d  t h a t  t h e  v a r i o u s  r o l e s  of  

DNRC a s  a  w a t e r  r i g h t s  c l a i m a n t ,  p o t e n t i a l  o b j e c t o r  f o r  s t a t e  

i n t e r e s t s ,  and a d v i s o r  t o  t h e  Water C o u r t  g i v e  r i s e  t o  p o t e n t i a l  

due p r o c e s s  o b j e c t i o n s  b e c a u s e  of i n s t i t u t i o n a l  b i a s .  The 

Montana Supreme C o u r t  was n o t  r e q u i r e d  t o  d i s p o s e  of t h a t  

i s s u e ,  b u t  d i d  n o t e  t h a t  t h e  a d j u d i c a t o r y  scheme i n  t h e  s t a t e  

of Ar i zona  had been uphe ld  by t h a t  s t a t e ' s  supreme c o u r t  

b e c a u s e  t h e  e x e c u t i v e  a d j u d i c a t o r y  f u n c t i o n  was s e p a r a t e d  from 

t h e  owner sh ip  f u n c t i o n  of  t h e  s t a t e .  

Of p a r t i c u l a r  impor t ance  t o  t h e  Ar i zona  Supreme Cour t  was 

t h e  f a c t  t h a t ,  a l t h o u g h  t h e  Department  of Water R e s o u r c e s  ( D W R )  

had m u l t i p l e  r o l e s  i n  c o n n e c t i o n  w i t h  t h e  a d j u d i c a t o r y  p r o c e s s ,  

DWR d i d  n o t  a c t  a s  a  p a r t i c i p a n t ,  i . e . ,  was n o t  a  c l a i m a n t  o r  

o b j e c t o r .  I n  c o n t r a s t ,  t h e  D N R C ,  i n  a d d i t i o n  t o  i t s  r o l e  a s  

c l a i m s  v e r i f i e r  , i s  a  p a r t i c i p a n t  i n  t h e  ad j u d i c a t o r y  p r o c e s s .  

The s e p a r a t i o n  of  i t s  v a r i o u s  r o l e s  by bu reau  w i t h i n  t h e  DNRC 

is  t h e r e f o r e  c r u c i a l .  

I n  a p p a r e n t  r e c o g n i t i o n  of  t h e  need  t o  keep s e p a r a t e  D N R C t s  

v a r i o u s  r o l e s ,  t h e  l e g i s l a t u r e  p r o v i d e d  t h e  Water C o u r t  w i t h  

a u t h o r i t y  t o  s t r i c t l y  c o n t r o l  D N R C ' S  i n v e s t i g a t i v e  a c t i v i t i e s  

i n  o r d e r  t o  e n s u r e  t h a t  t h e  i n f o r m a t i o n  s o  g e n e r a t e d  is  used  t o  

a s s i s t  t h e  Water C o u r t  i n  i t s  a d j u d i c a t i o n  of c l a i m s  and does  

n o t  b l e e d  ove r  t o  b e n e f i t  DNRC i n  i t s  r o l e  a s  c l a i m a n t  o r  

o b j e c t o r .  Because  of D N R C t s  m u l t i p l e  m i s s i o n s ,  i t  i s  i m p o r t a n t  

t h a t  t h e  v e r i f i c a t i o n  p r o c e s s  c o n d u c t e d  by DNRC a s  a  j u d i c i a l  

a c t i v i t y  b e  t h o r o u g h l y  c o n t r o l l e d  by t h e  Water C o u r t .  The 

Water C o u r t  h a s  e x e r c i s e d  p e r v a s i v e  c o n t r o l ,  o b v i o u s l y  

a g g r a v a t i n g  D N R C t s  p e r c e p t i o n s  of  i t s  e x e c u t i v e  p r e r o g a t i v e s  

b u t ,  i n  ou r  v iew,  f u l l y  i n  a c c o r d a n c e  w i t h  t h e  s t a t u t o r y  scheme 

which s e p a r a t e s  t h e  j u d i c i a l  f u n c t i o n  of  c l a i m s  v e r i f i c a t i o n  

from t h e  e x e c u t i v e  f u n c t i o n s  of r e p r e s e n t i n g  Montana ' s  s t a t e  

i n t e r e s t s  a s  c l a i m a n t  and  o b j e c t o r .  T i g h t  Water C o u r t  c o n t r o l  



of DrlRC verification, then, is essential in insulating DNRC 

from claims of institutional bias and conflict. 

Judging the current institutional arrangement by principles 

in the applicable case law leads us to the conclusion that as 

long as the current practice of insulating one function from 

another continues, no legally prohibited institutional conflict 

of interest need arise. These multiple roles create no clear 

legal conflict when they are implemented through separate 

functioning units of attorneys, engineers, and staff. 

It is clear, however, that the continuation of the present 

multiple mission directive to the DNRC could lead to mischief 

if the present departmental protocol for avoiding such problems 

were to change or fail. But even with that protocol in place 

so as to avoid a conflict in fact, the risk of the appearance 

of conflict will continue. That problem need not be so bother- 

some, however, because the appearance of conflict standards 

applicable to the practice of law do not apply to prohibit 

simultaneous implementation of multiple programs now required 

of DNRC.  

Because of these considerations, we conclude that there is 

no compelling legal requirement that the legislature act to 

reassign one or more of the functions now performed by DNRC to 

some other existing or new agency in the executive branch. 

Rather, the determination of whether, as a matter of policy, 

such changes would be appropriate rests in the sound discretion 

of the legislature as it balances a need to avoid the risk of 

having a conflict in fact occur against the cost of making such 

a reassignment. 

3. Adequacy of Claims Examination. 

Questions have been raised as to whether the claims exanin- 

ation processes used by the DNRC since 1979 have been adequate 



t o  p r o v i d e  t h e  Water C o u r t s  w i t h  r e l i a b l e  v e r i f i c a t i o n  e v i d e n c e  

which t h o s e  c o u r t s  can  u s e  i n  c o m p l e t i n g  t h e  a d j u d i c a t i o n  pro-  

c e s s .  Such q u e s t i o n s  have  been r a i s e d ,  i n  t h i s  c o n t e x t  and 

o t h e r s ,  b e c a u s e  of a  p e r c e p t i o n  by some t h a t  a  l a r g e  p o r t i o n  of 

t h e  more t h a n  2 0 0 , 0 0 0  c l a i m s  which had been f i l e d  may h a v e  

e r r o n e o u s l y  c l a i m e d  e x a g g e r a t e d  q u a n t i t i e s  of w a t e r .  

The i n s t r u c t i o n s  f o r  t h e  c o m p l e t i o n  of wa te r  r i g h t  c l a i m s  

which were p r o v i d e d  t o  wa te r  u s e r s  by DNRC and t h e  Water C o u r t s  

were comprehens ive  a n d ,  t o  anyone  who is  e x p e r i e n c e d  i n  such  

m a t t e r s ,  c l e a r  and u n d e r s t a n d a b l e .  N e v e r t h e l e s s ,  w i t h  s o  many 

t h o u s a n d s  of  c l a i m s  b e i n g  f i l e d  by c l a i m a n t s  n o t  e x p e r i e n c e d  i n  

such  m a t t e r s ,  i t  would n o t  b e  s u r p r i s i n g  t h a t  many may have  

been  c o n f u s e d  a b o u t  what t o  f i l e  f o r  and how t o  comple t e  t h e  

c l a i m  fo rms .  Given t h e  n a t u r e  of human b e i n g s ,  u n d o u b t e d l y  

sorne c l a i m a n t s  c o u l d  be  e x p e c t e d  t o  e x a g g e r a t e  t h e i r  c l a i m s  

i n t e n t i o n a l l y ,  w h i l e  o t h e r  e x a g g e r a t i o n s  may have  o c c u r e d  

t h r o u g h  i n a d v e r t e n c e  o r  m i s u n d e r s t a n d i n g .  However, we have n o t  

been p e r s u a d e d  from t h e  e v a l u a t i o n  of t h e  a v a i l a b l e  e v i d e n c e  

i n c l u d i n g  Wright  Water E n g i n e e r s '  i n v e s t i g a t i o n ,  t h a t  t h e r e  h a s  

been a  d e l i b e r a t e ,  w h o l e s a l e  and p e r v a s i v e  e x a g g e r a t i o n  of 

c l a i m s .  Even i f  t h e r e  were ,  t h e  c l a i m s  v e r i f i c a t i o n  p r o c e d u r e s  

a u t h o r i z e d  by t h e  s t a t u t e  and now implemented under  Supreme 

C o u r t  r u l e s  can  p r o v i d e  a  t o o l  f o r  t h e  Na te r  C o u r t s  t o  u s e  i n  

c o r r e c t i n g  any  e x c e s s e s  found  t o  e x i s t  w h i l e  p r o c e s s i n g  and  

e v a l u a t i n g  t h e  v a l i d i t y  o f  c l a i m s  now b e f o r e  them. 

A t t a c h e d  t o  t h i s  r e p o r t  a s  Appendix I i s  Wright  Water 

E n g i n e e r s '  t e c h n i c a l  memorandum d e s c r i b i n g  i t s  i n v e s t i g a t i o n s  

on t h i s  p r o c e s s  and i t s  c o n c l u s i o n s  on t h e  i s s u e  of  t h e  

a c c u r a c y  of d e c r e e s  and t h e  c l a i ~ n s  e x a m i n a t i o n  p r o c e s s e s .  

We found t h a t  t h e  c l a i m s  e x a m i n a t i o n  p r o c e s s  and p r o c e d u r e s  

of  DNRC,  a s  t h e y  have  e v o l v e d ,  a r e  a d e q u a t e  t o  d e t e r m i n e  t h e  

e x i s t e n c e  and t h e  n a t u r e  of p r e - J u l y  1, 1973 a p p r o p r i a t i v e  w a t e r  



r i g h t s .  The d a t a  and s t anda rds  on which a  DNRC examination is 

based a r e  p r o b a t i v e  of t h e  e x i s t e n c e  and n a t u r e  of such r i g h t s .  

They a r e  t h e  kinds  of informat ion which would be accep tab l e  i n  

a  j u d i c i a l  proceeding a s  r e l e v a n t  evidence,  and they a r e  t h e  

kinds  of d a t a  and s t anda rds  t h a t  water r i g h t  eng ineer ing  e x p e r t s  

normally u t i l i z e  t o  determine t h e  n a t u r e  and e x i s t e n c e  of such 

r i g h t s .  

The i n i t i a l  da t a  sou rces  used t o  v e r i f y  i r r i g a t i o n  r i g h t s  

a r e  a e r i a l  photography, topographic  maps, and t h e  Montana Water 

Resources Surveys f o r  t h e  va r ious  c o u n t i e s .  These da t a  sources  

a r e  u t i l i z e d  t o  determine p o i n t s  of d i v e r s i o n  and t h e  l o c a t i o n  

and e x t e n t  of i r r i g a t e d  land a r e a s .  DNRC a s s i g n s  no p a r t i c u l a r  

weight or  ranking t o  t h e s e  va r ious  d a t a  sources  and c o n s i d e r s  

a l l  da t a  sou rces  i n  v e r i f y i n g  a  c la im.  Thus, t h e  use of pos t -  

1973 a e r i a l  photography t o  document p re -Ju ly  1, 1973 i r r i g a t i o n  

p r a c t i c e s ,  whi le  reasonable  i n  i t s e l f ,  i s  balanced by t h e  

a v a i l a b i l i t y  of t h e  o the r  da t a  such a s  t h e  county water use 

surveys  which used many da t a  sou rces ,  inc lud ing  f i e l d  inspec-  

t i o n s  and e a r l i e r  a e r i a l  photography. 

The increased  c o n t a c t  w i t h  c l a iman t s  t o  r e so lve  v e r i f i c a t i o n  

q u e s t i o n s  and t h e  i nc rea sed  use of f i e l d  i n v e s t i g a t i o n s  under 

t h e  new Supreme Court  c la ims examination r u l e s  has improved t h e  

v e r i f i c a t i o n  p roces s .  The ques t i on  i s  whether t h e  v e r i f i c a t i o n  

of c la ims under t h e  o r i g i n a l  p rocess  ( a s  evolved and amended 

u n t i l  t he  promulgation of t h e  new r u l e s )  was adequate  t o  v e r i f y  

t h e  e x i s t e n c e  and n a t u r e  of water r i g h t  c la ims .  We b e l i e v e  

t h a t  i t  was, when coupled w i t h  t h e  j u d i c i a l  p rocess  e s t a b l i s h e d  

by t h e  Water Court and t h e  a v a i l a b i l i t y  of ob j ec t i on  t o  c la ims 

in  t h e  Water Cour t .  

Any a d j u d i c a t i o n  of water r i g l ~ t s  r e q u i r e s  a f f e c t e d  water 

u s e r s  t o  appear and defend t h e i r  i n t e r e s t s .  Montana's ad jud i -  

c a t i o n  has  fol lowed t h a t  p a t t e r n ,  and s i g n i f i c a n t  mod i f i ca t i ons  



of claims have resulted when objections are made. Given this 

process and our suggested remedial measures, we see no legal 

deficiency because all or most claims are not field investigated 

at state expense. 

4. Efficiency of Examination Process. 

We found the DNRC examination process to be efficient. The 

process is rational and progresses through reliance on the most 

probative available evidence before expanding the inquiry to 

additional sources, claimant contact, and field investigations. 

The efficiency of the DNRC examination process results from 

three apparent factors. First, DNRC does not have a budget 

adequate to investigate every claim by thorough field examina- 

tion within the time schedule for completion of the overall 

adjudication currently projected by the Water Courts. Conse- 

quently, DNRC has necessarily developed and implemented effi- 

cient practices. Second, DNRC's substantial experience in the 

Powder River Basin adjudication allowed it to develop an insti- 

tutional perspective and approach to the most ef f icierlt utili- 

zation of available resources in carrying out its verification 

mission. Third, the new claims examination rules have essen- 

tially institutionalized .an efficient and logical process for 

the examination of claims. 

5. Sufficiency of Claimants' Access to DNRC Information. 

We were asked to evaluate whether a water right claimant 

has sufficient access to the DNRC records to permit him to 

develop an informed determination of whether and how to deal 

with the information relating to his claim and whether to par- 

ticipate in the process of adjudicating the claims of others. 



We found t h a t  water  r i g h t  c l a i m a n t s  and t h e  p u b l i c  i n  

g e n e r a l  have a d e q u a t e  a c c e s s  t o  DNRC r e c o r d s  concern ing  water  

r i g h t  c l a i m s .  Mic ro f i che  c o p i e s  of a l l  c l a i m s  a r e  a v a i l a b l e  i n  

t h e  n i n e  f i e l d  o f f i c e s  f o r  p u b l i c  i n s p e c t i o n .  Hard c o p i e s  of 

t h e  b a s i n  d e c r e e s  a r e  a v a i l a b l e  i n  t h e  f i e l d  o f f i c e  f o r  each  

b a s i n .  Those c o p i e s  a r e  a l s o  a v a i l a b l e  f o r  t h e  p u b l i c  i n  t h e  

d i s t r i c t  c o u r t s .  F u r t h e r ,  t h e  Water Cour t  h a s  a  m i c r o f i c h e  and 

a  hard  copy f i l e  of  a l l  c l a i m s .  Copies  of DNRC r e c o r d s  can be 

o r d e r e d  by phone o r  co r respondence  a t  r e l a t i v e l y  modest c o s t .  

Because of t h e  number of c l a i m s  invo lved  and t h e  i n h e r e n t  

d i f f i c u l t i e s  i n  o r g a n i z i n g ,  m a i n t a i n i n g ,  and upda t ing  informa- 

t i o n  on c l a i m s  f o r  t h e  e n t i r e  s t a t e ,  a c c e s s  t o  i n f o r m a t i o n  abou t  

c l a i n s  may be d i f f i c u l t  o r  c o n f u s i n g  f o r  some p e r s o n s  n o t  com- 

f o r t a b l e  w i t h  o r  c o n f i d e n t  i n  d e a l i n g  wi th  governmental  sys tems .  

Thus, i n  i n d i v i d u a l  c a s e s  p e r s o n s  may e x p e r i e n c e  d i f f i c u l t y  i n  

a c c e s s i n g  i n f o r m a t i o n .  N e v e r t h e l e s s ,  based  upon our under-  

s t a n d i n g  of t h e  sys tems  and c a p a b i l i t i e s  of o t h e r  j u r i s d i c t i o n s ,  

Illontana's conpu te r -based  and p r o f e s s i o n a l l y - s t a f f e d  sys tem i s  

q u i t e  s u p e r i o r  . 

6 .  C l a i m a n t s '  P e r c e p t i o n  of F a i r n e s s  of DIJRC P r o c e s s .  

We were a sked  t o  t r y  t o  f i n d  o u t  how v a r i o u s  c l a i m a n t s  pe r -  

c e i v e  t h e i r  t r e a t m e n t  th roughou t  t h e  c l a i m s  v e r i f i c a t i o n  

p r o c e s s .  

The r e s u l t s  of our i n t e r v i e w s  and s u r v e y s  l e a d  u s  t o  con- 

c l u d e  t h a t  c l a i m a n t s  p redominan t ly  p e r c e i v e  t h a t  they  a r e  b e i n g  

t r e a t e d  f a i r l y  by t h e  c l a i m s  examina t ion  p r o c e s s ,  i n c l u d i n g  

D N R C ' s  a c t i v i t i e s .  A s  n i g h t  be e x p e c t e d ,  t h e  spect rum of views 

h e l d  by c l a i m a n t s  and t h e i r  a t t o r n e y s  r a n g e s  from t h o s e  who 

b e l i e v e  t h a t  t h e  agency h a s  been q u i t e  h e l p f u l  t o  them i n  c l a r -  

i f y i n g  and c o r r e c t i n g  t h e i r  c l a i m s  t o  t h o s e  who b e l i e v e  any 

DNRC i n q u i r y  is  i n t r u s i v e  and unnecessa ry .  O v e r a l l ,  however, 



the claimants perceive that the process is fair and notivated 

by an intent to implement an accurate adjudication for the ben- 

efit of all water users. 

Some state, federal, and private water interests have 

expressed concerns that while the majority of private claimants 

may feel they are being treated fairly, they are substantially 

unaware that other claimants of rights from common sources of 

supply may have filed inflated claims which might cause harm in 

the future after the adjudication process is completed. while 

these may be valid concerns, the limitation of water rights in 

future changes of use or in future modifications of facilities, 

as recommended in subsection D.1. below, can remedy much of the 

potential harm from erroneous claims. Moreover, the renotice 

and additional objection periods for preliminary decrees, 

recommended in subsection B.2, will provide additional oppor- 

tunities for investigation of claims by public and private 

interests. 

B. WATER COURT PRACTICES AND PROCEDURES. 

In addition to our inquiry into the practices and procedures 

of DNRC, we were asked to inquire into the practices and proce- 

dures of the Water Courts. 

1. Extent of Variance in Procedures and Guidelines Applied 

to Claims. 

We were asked for our opinion as to whether the application 

of differing procedures and guidelines during the adjudication 

process may have created problems requiring legislative cor- 

rection. 

The procedures and guidelines utilized in the examination 

of water right claims have evolved continually and substantially 



s i n c e  t h e  i n c e p t i o n  o f  t h e  a d j u d i c a t i o n  p r o c e s s .  From A u g u s t  

1982 t h r o u g h  F e b r u a r y  1 3 8 6 ,  DNRC r e p o r t s  t h a t  35 u p d a t e s  w e r e  

made t o  t h e  c l a i m s  v e r i f i c a t i o n  m a n u a l ,  i n c l u d i n g  a  t o t a l  o f  

336 c h a n g e s  a f f e c t i n g  t h e  ou tcome o f  e x a m i n a t i o n  o f  c l a i m s .  

W h i l e  s t r i c t  u n i f o r m i t y  o f  a d j u d i c a t o r y  g u i d e l i n e s  a n d  p r o -  

c e d u r e s  may b e  d e s i r a b l e  a s  a  p o l i c y  m a t t e r ,  s u c h  u n i f o r m i t y  is  

n o t  l e g a l l y  r e q u i r e d  i n  t h e  a d j u d i c a t i o n  p r o c e s s .  T h i s  i s  

b e c a u s e  t h o s e  p r o c e d u r e s  a n d  g u i d e l i n e s  s e r v e  o n l y  t o  p r o v i d e  a  

f ramework f o r  t h e  d e v e l o p m e n t  o f  e v i d e n c e  a n d  issues t o  b e  

d e t e r m i n e d  by t h e  i J a t e r  C o u r t s  i n  t h e  a d j u d i c a t i o n  p r o c e s s .  

The  g u i d e l i n e s  do n o t  p r e c l u d e  s u b n i s s i o n  of e v i d e n c e  t o  r e b u t  

t h e  g u i d e l i n e .  T h u s ,  s o  l o n g  a s  a l l  c l a i m a n t s  a r e  p r o v i d e d  a n  

o p p o r t u n i t y  t o  b e  h e a r d  i n  t h e  p r e s e n t a t i o n  o f  t h e i r  own e v i -  

d e n c e  a b o u t  t h e i r  own c l a i m s  a n d  t o  r e b u t  a n y  e v i d e n c e  a b o u t  

t h e i r  own c l a i m s  d e v e l o p e d  b y  DNRC o r  o t h e r s ,  t h e r e  is  n o  l e g a l  

p r o b l e m  i n h e r e n t  i n  t h e  u s e  o f  t h e  e v o l v i n g  o r  d i f f e r i n g  p r o -  

c e d u r e s  a n d  g u i d e l i n e s  i n  t h e  a d j u d i c a t i o n  p r o c e s s .  Due p r o c e s s  

i s  a f f o r d e d  p a r t i e s .  S i m i l a r l y ,  s o  l o n g  a s  o n e  who c h o o s e s  t o  

p a r t i c i p a t e  a s  a n  a d v e r s a r y  i n  t h e  a d j u d i c a t i o n  o f  a n o t h e r ' s  

c l a i m  c a n  b e  h e a r d  i n  t h e  p r e s e n t a t i o n  o f  h i s  e v i d e n c e  a n d  

a r g u m e n t s ,  h e  c a n n o t  c o m p l a i n  o f  a n y  l a c k  o f  u n i f o r m i t y  i n  t h e  

p r o c e d u r e s  a n d  g u i d e l i n e s  o c c u r r i n g  i n  t h e  p r o c e s s  p r i o r  t o  h i s  

o p p o r t u n i t y  t o  b e  h e a r d .  

P r o c e d u r e s  a n d  g u i d e l i n e s  u t i l i z e d  i n  t h e  w a t e r  r i g h t s  

e x a m i n a t i o n  h a v e  v a r i e d  among a n d  e v e n  w i t h i n  t h e  v a r i o u s  s u b -  

b a s i n s  which  a r e  t h e  s u b j e c t  o f  i s s u e d  d e c r e e s .  I f  t h e  l e g i -  

s l a t u r e  i n t e n d e d  a s  m a t t e r  o f  p o l i c y  t o  h a v e  a  s i n g l e ,  u n i v e r -  

s a l l y  a p p l i c a b l e  s e t  of  p r o c e d u r e s  a n d  g u i d e l i n e s  f o r  t h e  a d j u -  

d i c a t i o n  o f  a l l  p r e - J u l y  1, 1 9 7 3  w a t e r  r i g h t s  c l a i m s ,  t h a t  

o b j e c t i v e  h a s  n o t  b e e n  a c h i e v e d  t h r o u g h  t h e  ? r e s e n t  p r o c e s s .  

A s  a  m a t t e r  o f  l e g a l  s u f f i c i e n c y ,  r a t h e r  t h a n  p o l i c y ,  h o w e v e r ,  

we c o n c l u d e  t h a t  t h e  v a r y i n g  g u i d e l i n e s  a n d  p r o c e d u r e s  which  

h a v e  b e e n  a p p l i e d  i n  t h e  d e v e l o p m e n t  o f  r e l e v a n t  f a c t u a l  d a t a  

n e e d  n o t  c r e a t e  a n y  i n f i r m i t i e s  i n  t h e  r e s u l t i n g  d e c r e e s .  



DNRC h a s  conc luded  t h a t  t h e  a p p l i c a t i o n  of t h e  new Supreme 

Cour t  e x a m i n a t i o n  r u l e s  i n  b a s i n s  where e x a m i n a t i o n  under t h e  

o l d  p r o c e d u r e s  was i n i t i a t e d  b u t  n o t  comple t ed  w i l l  r e s u l t  i n  

p r a c t i c a l  d i f f i c u l t i e s  i n  t h e  p r e p a r a t i o n  of  d e c r e e s  f o r  t h e s e  

b a s i n s .  C o n s e q u e n t l y ,  DNRC h a s  recommended t h a t  some p a r t i a l l y  

examined b a s i n s  be  c o m p l e t e l y  re-examined u t i l i z i n g  t h e  new 

r u l e s .  We u n d e r s t a n d  t h a t  t h e  Chief  Water Judge  h a s  e n t e r e d  a n  

o r d e r  d i r e c t i n g  DNRC t o  examine and  re-examine f o u r  of t h e s e  

b a s i n s  under  t h e  new r u l e s .  We assume t h a t  t h e  Cour t  w i l l  

a d d r e s s  any  o t h e r  problems o r  t h a t  a p p e a l s  t o  t h e  Supreme C o u r t  

w i l l  do s o .  We f i n d  no i s s u e  h e r e  which r e q u i r e s  l e g i s l a t i v e  

a t t e n t i o n .  

2 .  Adequacy o f  N o t i c e  of  A d j u d i c a t i o n  P r o c e e d i n g s .  

We were a s k e d  t o  d e t e r m i n e  whether  t h e  n o t i c e  p r o c e d u r e  

f o l l o w e d  under  t h e  p r e s e n t  s t a t u t e  i s  a d e q u a t e  t o  s a t i s f y  t h e  

r e q u i r e m e n t s  of  b o t h  s t a t e  and f e d e r a l  l aw .  

The p r i n c i p a l  m i s c h i e f  s o u g h t  t o  b e  remedied by t h e  a d o p t i o n  

of  t h e  p r e s e n t  a d j u d i c a t i o n  p r o c e d u r e  was t o  a v o i d  t h e  p r e -  

v i o u s l y  u n s a t i s f a c t o r y  p a r t i a l  a d j u d i c a t i o n  of some r i g h t s  on a  

s t r e a m  s y s t e m  which was n o t  b i n d i n g  on anyone n o t  a  p a r t y  t o  

t h a t  p r o c e e d i n g .  The o b j e c t i v e  of t h e  new p r o c e d u r e  was t o  

p r o v i d e  a  v e h i c l e  f o r  a d j u d i c a t i n g  a l l  t h e  p r e - J u l y  1, 1 9 7 3  

w a t e r  r i g h t s  i n  a  s t r e a m  sys t em by means of a  d e c r e e  b i n d i n g  on 

t h e  w o r l d .  To a c h i e v e  t h i s  r e s u l t ,  i t  became n e c e s s a r y  t o  pro-  

v i d e  a  method f o r  t h e  c o u r t  t o  a c q u i r e  j u r i s d i c t i o n  over  a l l  

p e r s o n s  who may b e  a f f e c t e d  by t h e  a d j u d i c a t i o n .  T h a t  method 

c o n s i s t s  of t h e  c o u r t  p r o v i d i n g  n o t i c e ,  a c t u a l  o r  c o n s t r u c t i v e ,  

of  t h e  pendency of  t h e  p r o c e e d i n g s  t o  a l l  who might  be a f f e c t e d  

t h e r e b y  and  p r o v i d i n g  them a  r e a s o n a b l e  o p p o r t u n i t y  t o  a p p e a r  

and  be h e a r d  on t h e  m a t t e r s  a f f e c t i n g  t h e i r  i n t e r e s t s .  A f f e c t e d  

p e r s o n s  who have  n o t  been p r o v i d e d  a d e q u a t e  a c t u a l  o r  c o n s t r u c -  

t i v e  n o t i c e  of  s u c h  m a t t e r s  would n o t  be  bound by an  a d j u d i c a -  



t i o n  d e c r e e  and  t h e  p u r p o s e  of t h e  s t a t u t o r y  p r o c e e d i n g  would 

b e  f r u s t r a t e d .  

The a p p l i c a b l e  s t a t u t e ,  s e c t i o n  85-2-232, M C A ,  p r o v i d e s  f o r  

t h e  i s s u a n c e  of n o t i c e  of a  p r e l i m i n a r y  d e c r e e .  The r e c e i p t  of 

such  n o t i c e  a l l o w s  w a t e r  u s e r s  t o  i n v e s t i g a t e  and o b j e c t  t o  

c l a i m s  of o t h e r  u s e r s  which nay a f f e c t  t h e i r  r i g h t s .  The 

s t a t u t e  a s  a p p l i e d  by t h e  Na te r  C o u r t  r e q u i r e s  t h e  Water C o u r t  

t o  s e r v e  a  n o t i c e  t h a t  t h e  p r e l i m i n a r y  d e c r e e  is a v a i l a b l e  on 

each  p e r s o n  who h a s  f i l e d  a  c l a i m  of e x i s t i n g  r i g h t  w i t h i n  t h e  

same s u b b a s i n .  The n o t i c e  m u s t  a l s o  be  s e r v e d  upon p e r s o n s  who 

have  been  i s s u e d  o r  who have  a p p l i e d  f o r  p e r m i t s  a s  w e l l  a s  on 

t h o s e  whose r i g h t s  a r e  based  upon a  f e d e r a l  r e s e r v a t i o n .  

F i n a l l y ,  t h e  s t a t u t e  r e q u i r e s  t h a t  t h e  n o t i c e  s h a l l  be  s e r v e d  

on " o t h e r  i n t e r e s t e d  p e r s o n s  who r e q u e s t  s e r v i c e  of  t h e  n o t i c e . "  

P re sumab ly ,  t h e  l a t t e r  p r o v i s i o n  p e r m i t s  any  p e r s o n  t o  r e q u e s t  

and r e c e i v e  n o t i c e  of  t h e  i s s u a n c e  of  any  p r e l i m i n a r y  d e c r e e .  

The n o t i c e  p r o c e d u r e s  r e q u i r e d  by t h e  s t a t u t e  and  f o l l o w e d  

by t h e  Water C o u r t s  w i t h  r e s p e c t  t o  t h e  a d j u d i c a t i o n  of  r i g h t s  

w i t h i n  each  s u b b a s i n  appea r  t o  be  a d e q u a t e  t o  a c h i e v e  t h e  

o b j e c t i v e  of t h e  law w i t h i n  t h a t  s u b b a s i n ,  e x c e p t  t h a t  t h e  

90-day o b j e c t i o n  p e r i o d  may be  t o o  s h o r t  i n  some c a s e s  b e c a u s e  

of t h e  number of c l a i m s  d e c r e e d .  A s  d i s c u s s e d  below, a  l e n g t h -  

e n i n g  of t h e  o b j e c t i o n  p e r i o d  i s  recommended. However, b e c a u s e  

a  s t r e a m  s y s t e m  i s  composed of a  number of s u b b a s i n s  d e r i v i n g  

t h e i r  s o u r c e  of  s u p p l y  from t h e  s a n e  s t r e a m  o r  t r i b u t a r i e s  

t h e r e t o ,  t h e  q u e s t i o n  a r i s e s  a s  t o  whether  t h e  s t a t u t o r y  n o t i c e  

p r o c e d u r e  i s  a d e q u a t e  t o  p e r m i t  a  c l a i m a n t  i n  one s u b b a s i n  t o  

r e c e i v e  t i m e l y  n o t i c e  of  c l a i m s  d e c r e e d  i n  a n o t h e r  s u b b a s i n  

which c o u l d  a f f e c t  h i s  w a t e r  r i g h t ,  s o  t h a t  h e  nay have  a  r e a -  

s o n a b l e  o p p o r t u n i t y  t o  a p p e a r  and t o  o b j e c t  t o  t h e  r i g h t s  

d e c r e e d  i n  t h e  o t h e r  s u b b a s i n .  



The s t a t u t e  a s  app l i ed  provides  no procedure f o r  n o t i c e  of 

t h e  i s suance  of p re l iminary  decrees  t o  c la imants  o u t s i d e  a  s u b -  

ba s in  un l e s s  t hose  c la imants  have, a s  "o the r  i n t e r e s t e d  per-  

sons , "  " r eques t ed  s e r v i c e  of t h e  n o t i c e . "  

I t  is  a rguable  t h a t ,  because of t h e  widely disseminated 

n o t i c e  of t h e  pendency of t h e  a d j u d i c a t i o n  proceedings through- 

o u t  t h e  s t a t e ,  a  water r i g h t  c la imant  i n  one subbasin could be 

held  t o  have rece ived  c o n s t r u c t i v e  n o t i c e  t h a t  r i g h t s  i n  another  

subbasin  p o s s i b l y  a f f e c t i n g  h i s  r i g h t s  were a l s o  going t o  be 

a d j u d i c a t e d .  Under such a  theory ,  t h e  a f f e c t e d  c la imant  could 

r eques t  s e r v i c e  of n o t i c e  under t he  s t a t u t e  or be he ld  t o  a  

du ty  t o  i n q u i r e  about t h e  s t a t u s  of t h e  a d j u d i c a t i o n  proceedings  

i n  o ther  subbas ins  s o  t h a t  he could make a  t imely  appearance i n  

those  proceedings  t o  p r o t e c t  h i s  r i g h t s .  

Such a  r a t i o n a l e  would be analogous t o  t h e  one t h a t  pre-  

v a i l e d  i n  Colorado p r i o r  t o  1 9 6 9 .  There,  even though t h e r e  was 

no procedure f o r  t h e  p rov i s ion  of a c t u a l  n o t i c e  among water 

d i s t r i c t s  ( s u b b a s i n s ) ,  t he  c o u r t s  fol lowed t h e  c o n s t r u c t i v e  

n o t i c e  r u l e  t o  make t h e  decree  i n  one water d i s t r i c t  b inding on 

t h e  owners of water  r i g h t s  decreed in  ano the r .  B u t  t h e r e ,  a  

c la imant  i n  one water d i s t r i c t  could cha l l enge  a  r i g h t  decreed 

in  another  water d i s t r i c t  by an independent proceeding o u t s i d e  

t h e  a d j u d i c a t i o n  process  i f  t h e  a c t i o n  were brought w i th in  four  

y e a r s  of t h e  e n t r y  of t h e  decree .  Af te r  t h e  e x p i r a t i o n  of t h e  

four-year pe r iod ,  no f u r t h e r  remedy was a v a i l a b l e .  

I n  our view, t he  s i t u a t i o n  i n  Montana i s  s u f f i c i e n t l y  d i f -  

f e r e n t  from t h a t  which ob ta ined  in  pre-1969 Colorado t o  r e q u i r e  

l e g i s l a t i v e  a t t e n t i o n .  Montana law does not  r e q u i r e  n o t i c e  of 

a  p re l iminary  decree  t o  be given t o  a l l  p o t e n t i a l l y  a f f e c t e d  

persons ,  and i t  c o n t a i n s  no p rov i s ion  f o r  post -decree  cha l l enges  

except  f o r  d i r e c t  appeal  of l i t i g a t e d  i s s u e s .  While t he  r i g h t s  

of downstream o r  upstream water u s e r s  o u t s i d e  t h e  subbasin  nay 



be affected by the adjudication of priorities within the sub- 

basin, they are not provided with notice of the adjudication. 

Without such notice those other users outside the subbasin can- 

not be made constructive parties to the action and be bound by 

the decree within the subbasin. 

To assure that the entry of adjudication decrees will be 

binding on all users in a river system in cases where decrees 

have already been issued, the law should be amended to require 

that objection periods be reopened for those decrees which cur- 

rently are at the preliminary decree stage and for the current 

final decrees pursuant to notice provided throughout the entire 

affected stream system by newspaper or other media at least 

sufficient to constitute constructi.ve notice for purposes of 

due process. Objections to any claim could be filed only by 

persons who did not previously object to that claim. Moreover, 

the statute should require that such a notice procedure be 

implemented for the issuance of all future preliminary decrees. 

This will require remedial legislation to provide for an addi- 

tional or clarified notice provision dealing with the avail- 

ability of preliminary decrees and extending the objection 

period for such decrees. 

Final decrees are in repose and are binding as among all 

claimants within the subbasins which have been so decreed. If 

such decrees also were reopened by renotice and an additional 

objection period, a judicial challenge to the need for any 

remedial notice could precipitate appellate review and a deci- 

sion of the due process adequacy of the current notice proce- 

dure. 

Except for the problem with notice as between related water 

basins, we find that the manner of notice is generally suffi- 

cient to satisfy both state and federal law requirements. While 

many of the issued preliminary decrees are extensive and involve 



thousands of c la ims ,  t h e  o r g a n i z a t i o n  of those  c la ims wi th in  

those  decrees  i s  connendable. The decrees  may be accessed by 

r e f e r ence  t o  p a r t i c u l a r  source ,  owner name, l o c a t i o n  of p o i n t  

of d i v e r s i o n ,  o r  p r i o r i t y  d a t e .  T h u s ,  i n t e r e s t e d  water u s e r s  

a r e  not  r equ i r ed  t o  review t h e  e n t i r e t y  of a  massive decree  t o  

d i scover  t he  n a t u r e  of o ther  c la ims  which may r e q u i r e  t h e i r  

i n v e s t i g a t i o n .  I f  a  user  is i n t e r e s t e d  only  i n  a  p a r t i c u l a r  

source ,  t h e  i nqu i ry  can be narrowed by use of t h e  a p p r o p r i a t e  

index.  Likewise,  i f  a  user  is  concerned only  w i t h  p r i o r i t i e s  

s e n i o r  t o  a  p a r t i c u l a r  d a t e ,  t h e  index aga in  p rov ides  a  v e h i c l e  

f o r  l i m i t i n g  t h e  scope of t h e  i n v e s t i g a t i o n .  

3 .  Late  Claims and Ob jec t i ons .  

A s  we r e p o r t  i n  subsec t ion  E . I . ,  t h e  s t a t u t o r y  abandonment 

of water r i g h t s  f o r  f a i l u r e  t o  t imely  f i l e  c la ims i s  l e g a l .  

The Water Courts  have included in  decrees  water r i g h t s  which 

were claimed a f t e r  t h e  f i l i n g  d e a d l i n e .  The decrees  a p p a r e n t l y  

i d e n t i f y  t h e s e  a s  r i g h t s  a s  having been f i l e d  l a t e .  We conclude 

t h a t  t h e  decrees  f o r  t h e s e  l a t e - f i l e d  c la ims ,  i f  en t e r ed  a s  

f i n a l  dec rees ,  w i l l  be void a s  t o  those  c la ims .  For t h a t  

reason,  we b e l i e v e  t h a t  t h e  p r a c t i c e  of decree ing  l a t e - f i l e d  

clairns should t e rmina t e .  Moreover, a  Water C o u r t ' s  r e f u s a l  t o  

decree  such a  c la im could prov ide  t h e  foundat ion f o r  an e a r l y  

appeal  t o  t h e  Montana Supreme Court  f o r  a  d e f i n i t i v e  d i s p o s i t i o n  

of t h e  i s s u e .  

Montana's s t a t u t o r y  law does not  contemplate f i l i n g  of l a t e  

o b j e c t i o n s  t o  a  p r e l imina ry  dec ree .  The p r i n c i p l e  i s s u e  r a i s e d  

i n  regard  t o  " l a t e  o b j e c t i o n s "  concerns whether t he  Water 

C o u r t ' s  apparen t  p r a c t i c e  of r e q u i r i n g  t h a t  t h e  c la imants  of 

water r i g h t s  based upon s t a t e  a p p r o p r i a t i o n  d o c t r i n e  whose 

r i g h t s  a r e  included i n  a  "temporary" p re l iminary  decree  m u s t  

o b j e c t  t o  t h e  c la ims of o the r  a p p r o p r i a t o r s  a f t e r  t h e  i s suance  

of a  temporary p re l imina ry  decree  and,  i f  they do not  o b j e c t ,  



whether such claimants can be bound or precluded from objecting 

to claims included in the tenporary preliminary decree when a 

preliminary decree is issued incorporating federal and Indian 

claims. 

We are convinced that Montana law presently contemplates 

the entry of "temporary" preliminary decrees by the Water 

Court. We have concluded, however, that there is no author- 

ity for using tenporary preliminary decrees to achieve binding 

resolution of issues affecting state law-based water right 

clairns prior to the entry of a preliminary decree. Such use of 

temporary preliminary decrees apparently is contemplated under 

Rule l.II(7) of the July 15, 1987 claims examination rules, but 

it is not statutorily authorized. 

Under the current statutory scheme, if a state law-based 

claim is adjudicated in a temporary preliminary decree, persons 

concerned with that claim legally can wait until the preliminary 

decree is issued concerning the claim before filing an objec- 

tion. Such an objection should not be interpreted as a "late" 

objection on the basis that no objection was made to the tempo- 

rary preliminary decree. 

The legislature could, if it wished to do so as a matter of 

policy, consider changing the statutory process to expressly 

provide that tenporary preliminary decrees can be issued and, 

pursuant to notice and objection process, result in binding 

determinations of state law claims. Consideration of both due 

process and equal protection would require that such legislation 

provide a mechanism which would authorize the filing of "late 

objections" to previously issued temporary preliminary decrees. 



Sufficiency of Water Court Adjudication Schedule to 

Insure Due Process. 

As set forth in subsection B.2 ., we believe that it is 

necessary and desirable to provide an additional notice and 

objection period for preliminary and final decrees. Because 

the objection period must be long enough to provide a meaningful 

opportunity to review and evaluate the decrees and file appro- 

priate objections, the Water Court's existing time line for 

completion of all adjudications appears unrealistic. Because 

of these factors and others described under subsection D.4 of 

this report, we do not now see any special need to continue to 

expidite the process, but rather believe the state can comfort- 

ably afford to have it carried out at a more deliberate pace. 

Because of the magnitude of the number of claims adjudicated 

in many subbasins, and because under a revised notice procedure 

water users may be obligated to examine and evaluate several 

decrees within the same relative time span, we recommend that 

the period for filing objections run for at least one year after 

the notice of availability of that decree. 

5. Optimum Adjudication Schedule. 

A modified notice and objection procedure lengthening the 

time for filing objections after the issuance of preliminary 

decrees and reopening existing preli.minary and final decrees by 

additional notice and objection period will necessarily lengthen 

the schedule for conpletion of the state-wide adjudication. The 

process will be lengthened by several years. 

In addition to the foregoing consideration, we expect that 

the implementation of the new claims examination rules will 

lengthen the time for completion of the entire adjudication. 

DNRC contacts with claimants to resolve questions about claims 



and DNRC field investigations of claims will both increase under 

the new rules. Unless DNRC'S manpower is increased, implement- 

ation of the new rules will lengthen the examination and adjudi- 

cation process. 

6. Sufficiency of Claimants1 Access to Court Information. 

Water right claimants generally have sufficient access to 

Water Court information. In particular, as described in sub- 

section B.9., water right decrees are readily accessible. 

There appear to have been problems in the past with the 

Water Court's refusal to disclose verification procedures and 

standards. The Water Court viewed questions about procedures 

and standards as an interference with its mandate to expedi- 

tiously adjudicate claims. Those problems now appear to have 

been resolved. 

Concern has been expressed that the Water Court does not 

maintain an index of decisions or issues. Because of this, 

some litigants feel that they have been foreclosed from parti- 

cipation in decisions on issues which the Water Court may later 

apply to their clains. However, all litigants have an oppor- 

tunity through the objection process and the appellate process 

to seek the correction of what they perceive to be errors of 

law or fact which may be applied to their claims. The fact 

that they may not have had an opportunity to litigate such 

issues wit11 respect to claims of others does not deprive them 

of the right to litigate such matters fully with respect to 

their own claims. 'To date, major legal issues such as Water 

Court constitutionality, validity of late clains, and adequacy 

of notice have not been appealed to the I~lontana Supreme Court 

to provide case law guidance for future litigation. 



7 .  E f f i c i e n c y  of Water Court .  

The Water Court i s  h igh ly  e f f i c i e n t  i n  t h e  a d j u d i c a t i o n  of 

c la ims .  The Court  has a  wel l  organized and ded ica ted  s t a f f  

which inc ludes  water judges, water mas te rs  and suppor t ing  c l e r i -  

c a l  pe rsonne l .  The s t a f f  meets f r e q u e n t l y  w i t h  t h e  ch ie f  water 

judge and t h e  o t h e r  water judges t o  d i s c u s s  t h e  p rog re s s  of t h e  

va r ious  a d j u d i c a t i o n s  and problem a r e a s  which r e q u i r e  t h e  

C o u r t ' s  d i r e c t i o n .  

The o b j e c t i v e s  of t h e  Water Court a r e  simple:  t o  expedi-  

t i o u s l y  p rocess  c la ims  and t o  e n t e r  decrees  which a c c u r a t e l y  

p r i o r i t i z e  and q u a n t i f y  water r i g h t s  i n  r i v e r  b a s i n s  or sub- 

b a s i n s .  

To i d e n t i f y  those  c la ims which, because of i r r e g u l a r i t i e s  

or  because of o b j e c t i o n s  f i l e d ,  r e q u i r e  formal o r  informal  

hea r ings ,  t h e  Court  has devised an economical system of i nqu i ry  

by te lephone conference .  Formal hea r ings  a r e  conducted,  u s u a l l y  

a t  t h e  r eques t  of a t t o r n e y s  r e p r e s e n t i n g  t h e  c la imant  or  objec-  

t o r s ,  or both .  Formal hea r ings  a r e  g e n e r a l l y  conducted i n  open 

c o u r t .  Rules of C i v i l  Procedure app ly  but  a r e  not  o f t e n  invoked 

by t h e  Court o r  t h e  p a r t i e s .  Informal hea r ings  a r e  g e n e r a l l y  

conducted by te lephone conference .  Most ca se s  a r e  processed by 

informal hea r ing  procedures .  

The a d j u d i c a t i o n  process  contemplated by t h e  1979 Act a s  

we l l  a s  t he  Water Court  procedures  env i s ion  c la imants  and 

o b j e c t o r s  having t h e  oppor tun i ty  t o  a d j u d i c a t e  i s s u e s  p ro  s e .  

Lawyers a r e  no t  excluded from t h e  p roces s ,  b u t  t h e  sheer  volu~ne 

of c la ims means t h a t  most c la imants  proceed through t h e  water 

a d j u d i c a t i o n  p roces s  v i t h o u t  t h e  a s s i s t a n c e  of l e g a l  counse l .  

Claimant c o n t a c t  has  been expanded under t h e  examination 

r u l e s  promulgated by t h e  Supreme Cour t .  The Water Court s t a f f  



investigates claims whenever any element of a water right is 

unclear, questionable, or contains discrepancies. To assist 

the staff in identifying claims that require additional invest- 

igation, the Court, with the assistance of the DNRC, has estab- 

lished certain guidelines such as flow rates and volumes for 

water usage which, when exceeded by a claimant, automatically 

select that claim for further investigation. ~lthough the 

guidelines nay be somewhat arbitrary, they provide a guide for 

determining reasonableness of claims, and the claimant is pro- 

vided ample opportunity to prove that he is entitled to adjudi- 

cation of the claim as filed. 

There have been over 203,000 claims filed, of which approx- 

imately 130,000 are in the process of being included in "ten- 

poraryw preliminary decrees or preliminary decrees. Approxi- 

mately fifty percent of all cases are settled by Water Court 

status conferences, which are conducted principally by tele- 

phone. Tapes of these conferences are maintained, and the 

quality of the tapes listened to appears to be good. If the 

cases are not settled at status conference, then a hearing is 

scheduled and those proceedings are also taped. 

The chief water judge assisted in the preparation of forms 

utilized by claimants and objectors in the adjudication process. 

The forms and instructions for completion of the forms are 

expressed in "layw terminology as much as possible. 

In conclusion, we cannot suggest any meaningful improvements 

in the Water Court's administration to increase its efficiency. 

8. Constitutionality of Water Court Structure. 

A very recent law review analysis written by DIJRC's chief 

legal counsel Donald MacIntyre lo concludes that the Water 

Court structure is unconstitutional and that the past and on- 



g o i n g  a c t i v i t i e s  of t h e  C o u r t  a r e  v o i d  f o r  want of j u r i s d i c t i o n  

b e c a u s e  wa te r  j udges  a r e  n o t  e l e c t e d  by Montana c i t i z e n s .  T h e  

a rgumen t s  advanced  i n  t h a t  a r t i c l e  a r e  c r e d i b l e .  O the r  a r g u -  

ments  s u p p o r t i n g  t h e  c o n s t i t u t i o n a l i t y  of  t h e  Water C o u r t  sys t em 

a r e  e q u a l l y  c r e d i b l e .  

U n f o r t u n a t e l y ,  t h e  Montana Supreme C o u r t  d o e s  n o t  have  t h e  

power t o  p r o v i d e  a n  a d v i s o r y  o p i n i o n  i n  r e s p o n s e  t o  a n  i n q u i r y  

from t h e  Committee o r  o t h e r s  a s  t o  whe the r  t h e  c u r r e n t  Water 

Cour t  s t r u c t u r e  is  c o n s t i t u t i o n a l .  Absent  c o n t e s t e d  l i t i g a t i o n ,  

such  a s  an  a p p e a l  of a  f i n a l  d e c r e e  b r i n g i n g  t h e  i s s u e  o f  con- 

s t i t u t i o n a l i t y  t o  t h e  Supreme C o u r t ' s  a t t e n t i o n ,  t h e  p r o s e c u -  

t i o n  of a  w r i t  o f  p r o h i b i t i o n  c h a l l e n g i n g  t h e  Water C o u r t ' s  

a u t h o r i t y ,  o r  a  d e c l a r a t o r y  judgment a c t i o n  b r o u g h t  t o  t e s t  t h e  

v a l i d i t y  of  a n  i s s u e d  d e c r e e ,  t h e  a d j u d i c a t i o n  w i l l  be  c l o u d e d  

by t h e  p o t e n t i a l  f o r  c o n s t i t u t i o n a l  i n v a l i d a t i o n .  

T h i s  problem a r i s e s  f rom t h e  f a c t  t h a t  Mon tana ' s  c o n s t i t u -  

t i o n  and  s t a t u t e s  p r o v i d e  f o r  d i r e c t  e l e c t i o n s  of  d i s t r i c t  c o u r t  

judges  w h i l e  Montana law p r o v i d e s  f o r  t h e  appo in tmen t  o f  w a t e r  

j u d g e s .  T h e  q u e s t i o n  is  whether  t h e  a p p o i n t m e n t  of w a t e r  j udges  

v i o l a t e s  t h e  Montana c o n s t i t u t i o n  o r  c o n f l i c t s  w i t h  o t h e r  s t a t -  

u t o r y  p r o v i s i o n s  r e q u i r i n g  t h e  e l e c t i o n  of d i s t r i c t  c o u r t  

j udges .  

The s e l e c t i o n  of d i s t r i c t  c o u r t  j udges  i s  a d d r e s s e d  i n  i t s  

e n t i r e t y  i n  a r t i c l e  V I I ,  s e c t i o n  8 ,  which c o n t e m p l a t e s  two 

means by which a  p e r s o n  may become a  d i s t r i c t  c o u r t  j udge .  

F i r s t ,  when a  vacancy  a r i s e s ,  t h e  d i s t r i c t  c o u r t  judge i s  

a p p o i n t e d  f o r  h i s  f i r s t  t e rm by n o m i n a t i o n  of t h e  gove rno r  and 

conf  i r n a t i o n  of  t h e  s e n a t e .  T h e r e a f t e r ,  t h e  d i s t r i c t  judge 

h o l d s  h i s  o f f i c e  s u b j e c t  t o  r e - e l e c t i o n .  Second,  a  c a n d i d a t e  

may f i l e  f o r  e l e c t i o n  t o  t h e  o f f i c e  of d i s t r i c t  c o u r t  judge and  

run  a g a i n s t  an  incumbent  judge f o r  t h a t  o f f i c e .  



Section 8 conpr ises all that the Montana constitution has 

to say with regard to the selection of district court judges, 

and it does not mandate election of district court judges in 

all circumstances. The process of selecting district court 

judges can be divided into two distinct processes: (1) the 

selection of judges, accomplished by nomination and confirmation 

or direct election, and (2) the retention of judges, acconp- 

lished by election. The process of designating a water judge 

conflicts with both of these processes, albeit in different 

ways. 

Under section 3-7-201, MCA a water judge for each water 

division is to be selected by a committee composed of district 

court judges from all districts within the water division. The 

committee must select as a water judge either a district judge 

or a retired district judge, section 3-7-201, MCA, for a term 

of four years. Section 3-7-202, MCA. The water judge holds 

his office subject to redesignation by the selection comnittee. 

The use of the selection committee presumably permits the water 

divisions's judiciary to select from their ranks a water judge 

experienced in water issues. 

Montana's statutes state that the water judge presides as a 

district court judge in and for each judicial district within 

the water division. This statutory provision is the crux 

of the problem because of the divergence between Montana's 

selection processes for district court judges and water judges. 

If the water judge truly acts as a district court judge, the 

selection of a water judge by a judicial committee appears to 

conflict with the constitution. While the committee is limited 

in its selection of a water judge to district court judges or 

retired district court judges, the selection of a district 

court judge as water judge would not avoid the conflict since 

such a district court judge has been selected as a district 

court judge only for one of the numerous judicial districts in 



the water division. Where a statute is in conflict with the 

constitution, the statute is void to the extent of such con- 

flict.12 The selection of a retired district court judge is 

a separate and more difficult question. 

The statutory provisions for the selection of water judges 

also conflict with the statutory provisions for the selection 

of district court judges because section 3-5-201, MCA requires 

that all district judges be elected. 

If the water court is found to be unconstitutional, then 

all of its past acts are void for lack of jurisdiction. This 

would invalidate all the past adjudicatory actions of the Court, 

including the evaluation of claims and the issuance of decrees. 

~ h u s ,  if the Water Court is invalidated and the adjudication 

must be reinitiated, a new court would have to evaluate from 

inception all of the claims which have previously been decreed. 

The reliance in such reevaluation on prior decrees or judicial 

findings would be highly questionable. 13 

In support of the Court's constitutionality, it can be 

argued that the Water Court does not act as a district court, 

that when the substance of its legislatively-created juris- 

diction and powers are examined it is clearly a special court 

created by law, pursuant to article VII, section 1 of the 

Montana constitution, free from the requirement of election 

which attaches to district court judges. 

The Water Court has jurisdiction over the adjudication of 

claims to pre-July 1, 1973 water rights, but its jurisdiction 

does not extend generally to civil and criminal matters like a 

district court. Regular district courts do not have juris- 

diction to adjudicate water rights. Thus, for the statute to 

say that the water judge sits "as a district court judgew does 

not actually vest the water judge with the authority of a 



d i s t r i c t  c o u r t  judge i n  every j u d i c i a l  d i s t r i c t  i n  h i s  water 

d i v i s i o n .  Rather ,  i t  con fe r s  j u r i s d i c t i o n  only  t o  address  t h e  

a d j u d i c a t i o n  of c la ims  f o r  water use .  Thus, i t  can be cogent ly  

argued t h a t  t h e  Water Court i s  a  c o u r t  "provided by law," a s  

contemplated by Montana c o n s t i t u t i o n ,  a r t i c l e  VII ,  s e c t i o n  1, 

s e p a r a t e  and a p a r t  from t h e  d i s t r i c t  c o u r t s .  

Moreover, t h e  apparen t  i n c o n s i s t e n c i e s  between Montana's 

c o n s t i t u t i o n a l  and s t a t u t o r y  p rov i s ions  f o r  t h e  appointment and 

e l e c t i o n  of d i s t r i c t  c o u r t  judges and t h e  s t a t u t e s  concerning 

s e l e c t i o n  of water judges p o s s i b l y  a r e  r econc i l ed  by a r t i c l e  

VII ,  s e c t i o n  6 ( 3 )  of t h e  c o n s t i t u t i o n ,  which s t a t e s  t h a t  " [ t l h e  

c h i e f  j u s t i c e  nay, upon r eques t  of t h e  d i s t r i c t  judge, a s s i g n  

d i s t r i c t  judges and o the r  judges f o r  temporary s e r v i c e  from one 

d i s t r i c t  t o  ano the r ,  and from one county t o  ano the r . "  I n  addi-  

t i o n ,  s e c t i o n  19-5-103(1) ,  MCA p rov ides  t h a t  r e t i r e d  d i s t r i c t  

c o u r t  judges nay be c a l l e d  i n t o  temporary s e r v i c e  i n  t h e  Water 

Court by t h e  Supreme Court .  Through a r t i c l e  VII ,  s e c t i o n  6 ( 3 )  

of t he  c o n s t i t u t i o n  and s e c t i o n  19-5-103(1) ,  MCA, d i s t r i c t  

cou r t  judges and r e t i r e d  d i s t r i c t  judges a r e  au tho r i zed  t o  be 

appointed a s  water  judges,  i f  t h a t  p o s i t i o n  can be const rued a s  

a  "temporary s e r v i c e "  a s  a  d i s t r i c t  c o u r t  judge. 

In  S t a t e  ex r e l .  Wilcox v .  D i s t r i c t  Cour t ,  l4 t h e  Supreme 

Court of Montana addressed t h e  c o n s t i t u t i o n a l i t y  of us ing  

r e t i r e d  d i s t r i c t  judges t o  a l l e v i a t e  t h e  congest ion i n  d i s t r i c t  

c o u r t ,  s t a t i n g  t h a t  i t  

c o n s t r u e ( d )  A r t i c l e  VII ,  Sec t ion  6 ( 3 ) ,  of t h e  
Montana C o n s t i t u t i o n  t o  i nc lude  r e t i r e d  judges 
in  t h e  term "o the r  judges" and t o  empower t h e  
Chief J u s t i c e ,  upon r eques t  of t h e  d i s t r i c t  
judge, t o  a s s i g n  r e t i r e d  judges f o r  temporary 
s e r v i c e  t o  any j u d i c i a l  d i s t r i c t  or  county i n  
Montana. T h i s  p rov i s ion  is a  c o n s t i t u t i o n a l  
g r a n t  of power e x c l u s i v e  of any s t a t u t o r y  g r a n t  
by t h e  l e g i s l a t u r e .  



The Wilcox c o u r t  gave  a s  examples  of j udges  who were n o t  e l e c t e d  

a  w o r k e r ' s  compensa t ion  judge a p p o i n t e d  by t h e  Governor ,  judges  

p r o  t empore ,  and  t h e  w a t e r  c o u r t  j udges .  The Cour t  s t a t e d  t h a t  

" [ t l h e  f a c t  t h a t  r e t i r e d  j u d g e ' s  t e r n s  a s  d i s t r i c t  judges  have  

e x p i r e d  does  n o t ,  i n  i t s e l f ,  d i s q u a l i f y  them from e x e r c i s i n g  

j u d i c i a l  f u n c t i o n s .  " 1 5  T h u s ,  t h e  Supreme C o u r t  of Montana 

h a s  h e l d  t h a t  t h e  s t a t u t e  p r o v i d i n g  t h a t  judges  of t h e  d i s t r i c t  

c o u r t  must be  e l e c t e d  does  n o t  overcome t h e  c o n s t i t u t i o n a l  power 

g i v e n  t h e  c h i e f  j u s t i c e  t o  a s s i g n  r e t i r e d  d i s t r i c t  c o u r t  judges  

t o  s i t  i n  t empora ry  s e r v i c e  f o r  a  d u l y  e l e c t e d  d i s t r i c t  c o u r t  

judge .  T h e r e f o r e ,  t h e  a p p o i n t m e n t  of  r e t i r e d  d i s t r i c t  c o u r t  

judges  t o  t h e  Water C o u r t  i s  n o t  u n c o ~ ~ s t i t u t i o n a l  i f  t h e  p o s i -  

t i o n  i n v o l v e s  " t e m p o r a r y  s e r v i c e " 1 6  a s  a  d i s t r i c t  c o u r t  j udge .  

Mr. MacIn ty re  a r g u e s  t h a t  s e r v i c e  on t h e  Water C o u r t ' s  bench 

s h o u l d  n o t  b e  c o n s i d e r e d  " t e m p o r a r y "  s e r v i c e  b e c a u s e  t h e  t e r m  

o f  o f f i c e  of  a  wa te r  judge is s p e c i f i e d  by s t a t u t e  a s  f o u r  

y e a r s ,  s u b j e c t  t o  r e s e l e c t i o n ,  and b e c a u s e  t h e  s t a t u t e s  seem- 

i n g l y  c o n t e m p l a t e  a n  ongoing  and permanent  i nvo lvemen t  of t h e  

Water C o u r t  i n  t h e  DNRC p e r m i t t i n g  p r o c e s s  and  i n  t h e  admin i -  

s t r a t i o n  of  f i n a l  d e c r e e s .  We have  found no mean ing fu l  c a s e  

law g u i d a n c e  on t h e  issue of  what c o n s t i t u t e s  " t e m p o r a r y "  

j u d i c i a l  s e r v i c e .  

C o u r t s  a r e  t r a d i t i o n a l l y  i n c l i n e d  t o  f i n d  l aws  c o n s t i t u -  

t i o n a l  i f  t h e r e  a r e  r a t i o n a l  and c r e d i b l e  g rounds  f o r  d o i n g  

s o .  l7 A s  t h e  f o r e g o i n g  d i s c u s s i o n  i n d i c a t e s ,  t h e r e  a r e  s e v e -  

r a l  c o g e n t  a rgumen t s  s u p p o r t i n g  t h e  c o n s t i t u t i o n a l i t y  of  t h e  

Water C o u r t .  Thus,  we c a n n o t  c o n c l u d e ,  a s  does  Mr. M a c I n t y r e ,  

t h a t  t h e  Montana Supreme C o u r t  would f i n d  t h e  Water C o u r t  

s t r u c t u r e  u n c o n s t i t u t i o n a l .  A c c o r d i n g l y ,  u n l e s s  and u n t i l  t h a t  

C o u r t  s o  f i n d s ,  we c a n n o t  recommend t h a t  t h e  l e g i s l a t u r e  con- 

s i d e r  a  m a s s i v e  o v e r h a u l  o r  d i s m a n t l i n g  of t h e  Water C o u r t  

s y s  tern. 



9 .  S u f f i c i e n c y  of  Water C o u r t ' s  Cla ims  Index  and  Docket  

Sys tem.  

T h e  Water C o u r t ' s  c l a i m  index  sys t em i s  o r g a n i z e d  t o  e n a b l e  

t h e  C o u r t ,  a t t o r n e y s ,  c l a i m a n t s ,  and o b j e c t o r s  t o  l o c a t e  and  

f i n d  ample i n f o r m a t i o n  r e g a r d i n g  w a t e r  r i g h t  c l a i m s  i n  t h e  

r i v e r  b a s i n s  b e i n g  a d j u d i c a t e d .  The i n d i c e s  a r e  d e s i g n e d  t o  

f a c i l i t a t e  l o c a t i n g  w a t e r  r i g h t s  by s o u r c e  nane ,  owner n a n e ,  

p o i n t  of d i v e r s i o n ,  and  p r i o r i t y  d a t e .  The sys t em i s  a d e q u a t e  

t o  l o c a t e  wa te r  r i g h t s  and i d e n t i f y  c l a i m a n t s .  

Docket c o n t r o l  is a f u n c t i o n  of t h e  j u d i c i a l  s y s t e m  b e i n g  

d e d i c a t e d  t o  o r d e r l y  a d j u d i c a t i o n  of w a t e r  r i g h t  c l a i m s .  The 

sys t em which h a s  been c r e a t e d  by t h e  Water C o u r t  is  exempla ry .  

The wa te r  j udges ,  w a t e r  m a s t e r s ,  and c l e r i c a l  s u p p o r t  p e r s o n n e l  

have  f r e q u e n t  m e e t i n g s  t o  r ev i ew s p e c i f i c  c a s e s  and t h e  s t a t u s  

of  a l l  c a s e s  which have  been a s s i g n e d  t o  t h e  m a s t e r s  f o r  a d j u -  

d i c a t i o n .  C o n s i d e r i n g  t h a t  t h o u s a n d s  of c l a i m s  a r e  p e n d i n g ,  

d o c k e t  c o n t r o l  and f o l l o w - t h r o u g h  on t h e  c l a i m s  c o u l d  be  a  model 

f o r  o t h e r  c o u r t s .  

Water C o u r t ' s  C r i t e r i a  f o r  ~ e q u i r i n g  F u r t h e r  P r o o f .  

The a d j u d i c a t i o n  sys t em d e s i g n e d  by t h e  l e g i s l a t u r e  and  

implemented by t h e  Water C o u r t  f a v o r s  e x p e d i t i o u s  a d j u d i c a t i o n  

of  c l a i m s .  C l a i m a n t s  a r e  presumed t o  f i l e  t r u t h f u l  c l a i m s .  

T h e  c r i t e r i a  e s t a b l i s h e d  by t h e  Water Cour t  p r o v i d e  s t a n d a r d s  

( f l o w  r a t e  and  volume l i m i t a t i o n s )  t o  e v a l u a t e  t h i s  p r e s u m p t i o n .  

T h e  e l e m e n t  of  a  w a t e r  r i g h t  most m i s u n d e r s t o o d  by c l a i m a n t s  is  

t h e  volume o r  a n n u a l  q u a n t i t y  of w a t e r  used  i n  t h e  e x e r c i s e  of  

a  w a t e r  r i g h t .  T h e  DNRC p l a y s  a  v i t a l  r o l e  i n  v e r i f y i n g  t h e  

a c c u r a c y  of  c l a i m s  where a d d i t i o n a l  p roo f  is r e q u i r e d .  F i e l d  

i n v e s t i g a t i o n s  and d i s c u s s i o n s  w i t h  t h e  c l a i m a n t s  u s u a l l y  i d e n -  

t i f y  t h e  problem f o r  r e s o l u t i o n  by t h e  C o u r t .  



Under the new examination rules, technicians of DNRC at the 

field offices identify numerous elements of the water right, as 

identified in the Wright Water Engineers report (Appendix I). 

The earlier verification process did not identify as many 

issues as the current examination rules; nevertheless, the 

verification process was directed at the most significant con- 

sumer of water in Montana, namely irrigation.18 The criteria 

established by the Court with the assistance of DNRC described 

standards for acreage, flows, volumes and climate conditions. 

For example, the Piladison Basin (41-F) described three climatic 

areas. Within each area the Court, with assistarlce of DNRC, 

assigned volumetric standards for flood, sprinkler, and water 

spreading irrigation. The Court correctly characterized "Stan- 

dards" by defining a standard on July 26, 1984 as follows: 

Standards have been used by the Water Court to 
aid in calculating flow rate, volume and other 
elements of a water right. These standards are 
guidelines only and can be modified to reflect 
an individual's own circumstances upon objec- 
tion." 

The specific standards or guidelines for the Madison Basin 

are as follows: 

Water Spreading 
Systems, Sub- 

Flow Systems Sprinklers & Pumped Irrigation and 
Climate (diversion ditch) Diversion Systems Natural Overflow 
Area Volume ( A F / A )  Volumes (AF/A) Volumes (AF/A) 

The Court also included periods of use of water for the 

climatic areas as follows: 

Period of Use 
Climate Area (nonth-day) 



Other guidelines are described in more detail in Wright 

Water Engineer's report (Appendix I). DNRC and the Court 

concentrated, throuqh the verification process, on verifying 

irrigation claims. Communication with claimants was not as 

extensive as it is under the new examination rules. The 

principal means of resolving deviations from the guidelines was 

for DNRC to identify on the computer-generated claim abstracts 

"gray area" remarks which could be resolved by the Court, 

claimant, or objectors. Under the verification process, the 

responsibility for resolving gray area remarks was left 

principally to claimants and objectors. 

Under the new examination rules, "gray area" remarks are 

not used. Instead, DNRC technicians identify matters deviating 

from the standards by listing on the claims abstract "issue 

remark." It is the policy of the Court to "call in" on its own 

motion all " issue remarks" for resolution. This process 

involves the Court (Master), a DNRC technician, claimant, and 

any objectors. 

C. McCARRAN AMENDMENT CONSIDERATIONS. 

1. McCarran Amendment Adjudication Issues. 

A rather curious mystique about how the "McCarran Amendment" 

impacts the Montana water adjudication process seems to have 

come into being as that process has moved forward. We find it 

curious because the amendment itself was designed to provide a 

straightforward, simple solution to an unfortunate but simple 

problem. 

The problem was that, because of the sovereign immunity of 

the United States, rights to the use of water claimed by the 

federal establishment under state law or federal law could not 

be adjudicated in state water right proceedings unless repre- 



sentatives of the United States waived the federal immunity to 

state court action and voluntarily subjected those rights to 

the jurisdiction of the state courts. As might be expected, no 

representative of the United States or of tribes claiming Win- 

ters doctrine rights was ever willing to voluntarily subject 

such claims to a state adjudication process. 

As a result, prior to the McCarran Amendment, no state in 

which the federal establishment or the tribes claimed rights to 

the use of water could ever have a complete adjudication of 

water rights because there was no way the state process could 

identify and quantify those claims. For the public lands states 

of the west, where the federal and tribal establishments are 

the largest landowners, the situation became intolerable. No 

one could know whether his water right, once adjudicated in a 

state proceeding, had any usefulness at all so long as the 

specter of unquantified federal and tribal claims hung over his 

head. 

To remedy this intolerable condition, congressional repre- 

sentatives of the western states persuaded the Congress to pass 

the "McCarran Amendment" in 1952. By its adoption, the Congress 

told the representatives of the United States that they could 

no longer hide behind the doctrine of sovereign immunity to 

prevent federal and tribal claims to water from being included 

in state adjudication proceedings if the United States was 

properly invited into those proceedings and if those proceedings 

were " *  * * for the adjudication of rights to the use of water 

of a river system or source, * * * . "  

As night be expected, challenges to the use of the McCarran 

Amendment to get the United States into state proceedings have 

been raised in a number of cases. Those challenges have 

resulted in a body of law which interprets the intent of the 

McCarran Amendment and how the federal-state relationships are 

adjusted by its operation. 



One c h a l l e n g e  was based  on a  r a c e  t o  t h e  c o u r t h o u s e  

t h e o r y .  I n  Co lo rado  R i v e r  Water C o n s e r v a t i o n  D i s t r i c t  v .  U n i t e d  

S t a t e s ,  t h e  f e d e r a l  government had b r o u g h t  s u i t  i n  t h e  

U n i t e d  S t a t e s  D i s t r i c t  Cour t  f o r  t h e  D i s t r i c t  of Co lo rado  

a g a i n s t  some 1 ,000  l o c a l  wa te r  u s e r s  s e e k i n g  a  d e c l a r a t i o n  of  

t h e  g o v e r n m e n t ' s  wa te r  r i g h t s ,  b o t h  t h o s e  based  on s t a t e  law and  

t h o s e  based  on f e d e r a l  r e s e r v a t i o n s .  Fo l lowing  commencement of  

t h e  f e d e r a l  s u i t ,  a d e f e n d a n t  i n  t h a t  s u i t  i n i t i a t e d  a  s t a t e  

wa te r  a d j u d i c a t i o n  p r o c e e d i n g  and ,  f o l l o w i n g  t h e  p r o c e d u r e  pro-  

v i d e d  f o r  under  t h e  McCarran Amendment, s e r v e d  t h e  U n i t e d  s t a t e s  

t h e r e i n .  T h e r e a f t e r ,  t h e  f e d e r a l  d i s t r i c t  c o u r t  d i s m i s s e d  t h e  

f e d e r a l  c a s e  on t h e  g rounds  t h a t  t h e  d o c t r i n e  of a b s t e n t i o n  

r e q u i r e d  d e f e r e n c e  t o  t h e  s u b s e q u e n t l y  i n i t i a t e d  s t a t e  c o u r t  

p r o c e e d i n g s .  The i s s u e  f i n a l l y  d e c i d e d  by t h e  U n i t e d  S t a t e s  

Supreme C o u r t  was whether  t h e  o p e r a t i o n  of  t h e  McCarran Amend- 

ment t e r m i n a t e d  j u r i s d i c t i o n  of f e d e r a l  c o u r t s  t o  a d j u d i c a t e  

f e d e r a l  wa te r  r i g h t s  and w h e t h e r ,  i f  t h a t  j u r i s d i c t i o n  was n o t  

t e r m i n a t e d ,  t h e  d i s t r i c t  c o u r t ' s  d i s m i s s a l  o f  t h e  c a s e  was 

a p p r o p r i a t e .  T h a t  C o u r t  h e l d  t h a t  t h e  McCarran Amendment's 

c o n s e n t  t o  j u r i s d i c t i o n  i n  t h e  s t a t e  c o u r t s  d i d  n o t  d e p r i v e  t h e  

f e d e r a l  c o u r t s  o f  j u r i s d i c t i o n ,  b u t  made t h e  s t a t e  c o u r t ' s  

j u r i s d i c t i o n  c o n c u r r e n t  w i t h  t h e  f e d e r a l  c o u r t ' s  i n  m a t t e r s  

i n v o l v i n g  f e d e r a l  r i g h t s  t o  t h e  u s e  of w a t e r .  Even s o ,  t h e  

C o u r t  app roved  t h e  d i s m i s s a l  o f  t h e  f e d e r a l  c o u r t  p r o c e e d i n g s  

on t h e  b a s i s  o f  " w i s e  j u d i c i a l  a d m i n i s t r a t i o n ,  g i v i n g  r e g a r d  t o  

c o n s e r v a t i o n  of  j u d i c i a l  r e s o u r c e s  and  comprehens ive  d i s p o s i t i o n  

o f  l i t i g a t i o n .  "*O The C o u r t  s t a t e d :  

T u r n i n g  t o  t h e  p r e s e n t  c a s e ,  a  number of  
f a c t o r s  c l e a r l y  c o u n s e l  a g a i n s t  c o n c u r r e n t  
f e d e r a l  p r o c e e d i n g s .  The n o s t  i m p o r t a n t  o f  
t h e s e  is  t h e  McCarran Amendment i t s e l f .  The 
c l e a r  f e d e r a l  p o l i c y  e v i n c e d  by t h a t  l e g i s l a t i o n  
is t h e  a v o i d a n c e  o f  p i e c e m e a l  a d j u d i c a t i o n  of  
wa te r  r i g h t s  i n  a  r i v e r  s y s t e m .  T h i s  p o l i c y  is  
a k i n  t o  t h a t  u n d e r l y i n g  t h e  r u l e  r e q u i r i n g  t h a t  
j u r i s d i c t i o n  b e  y i e l d e d  t o  t h e  C o u r t  f i r s t  
a c q u i r i n g  c o n t r o l  of p r o p e r t y ,  f o r  t h e  conce rn  



i n  such  i n s t a n c e s  is  w i t h  a v o i d i n g  t h e  gene ra -  
t i o n  of a d d i t i o n a l  l i t i g a t i o n  th rough  p e r m i t t i n g  
i n c o n s i s t e n t  d i s p o s i t i o n s  of p r o p e r t y .  T h i s  
c o n c e r n  is  h e i g h t e n e d  w i t h  r e s p e c t  t o  wa te r  
r i g h t s ,  t h e  r e l a t i o n s h i p s  among which a r e  h i g h l y  
i n t e r d e p e n d e n t .  I n d e e d ,  we have  r e c o g n i z e d  
t h a t  a c t i o n s  s e e k i n g  t h e  a l l o c a t i o n  of wa te r  
e s s e n t i a l l y  i n v o l v e  t h e  d i s p o s i t i o n  of p r o p e r t y  
and  a r e  b e s t  conduc ted  i n  u n i f i e d  p r o c e e d i n g s .  
[ C i t a t i o n s  o m i t t e d . ]  The c o n s e n t  t o  j u r i s d i c -  
t i o n  g i v e n  by t h e  McCarran Amendment bespeaks  a  
p o l i c y  t h a t  r e c o g n i z e s  t h e  a v a i l a b i l i t y  of com- 
p r e h e n s i v e  s t a t e  s y s t e m s  f o r  a d j u d i c a t i o n  o f  
w a t e r  r i g h t s  a s  t h e  means f o r  a c h i e v i n g  t h e s e  
g o a l s .  2  1 

The C o u r t  r e c o g n i z e d  t h a t  C o l o r a d o ' s  w a t e r  a d j u d i c a t i o n  s t a t u t e  

e s t a b l i s h e d  a  " s i n g l e  c o n t i n u o u s  p r o c e e d i n g  f o r  wa te r  r i g h t s  

a d j u d i c a t i o n .  "22 So, a  r a c e  t o  t h e  f e d e r a l  c o u r t h o u s e  c a n n o t  

d e f e a t  t h e  i n t e n t  of t h e  McCarran Amendment. 

O t h e r  c h a l l e n g e s  t o  t h e  u s e  of  t h e  McCarran Amendment have  

c a l l e d  upon t h e  c o u r t s  t o  d e t e r m i n e  whether  p a r t i c u l a r  s t a t e  

a d j u d i c a t i o n  p r o c e d u r e s  a r e  a d e q u a t e  t o  r e s o l v e  t h e  f e d e r a l  

c l a i m s .  Two of  t h o s e  grew o u t  of two d i f f e r e n t  a d j u d i c a t i o n  

p r o c e d u r e s  which had been used i n  t h e  s t a t e  of  C o l o r a d o .  We 

b e l i e v e  a  b r i e f  r e v i e w  of t h o s e  two c a s e s  w i l l  be  i n s t r u c t i v e  

i n  a n a l y z i n g  how w e l l  t h e  Montana p r o c e d u r e  meets  t h e  McCarran 

s t a n d a r d .  

I n  one of t h o s e  c a s e s ,  U n i t e d  S t a t e s  v .  ~ i s t r i c t  C o u r t  f o r  

E a g l e  Coun ty ,23  t h e  c o u r t s  were c a l l e d  upon t o  d e t e r m i n e  

whether  C o l o r a d o ' s  1943 A d j u d i c a t i o n  Ac t  p r o c e e d i n g s  q u a l i f i e d  

under  t h e  McCarran " r i v e r  sys t em"  a d j u d i c a t i o n  s t a n d a r d .  Colo- 

r a d o ' s  1943 Act a u t h o r i z e d  a d j u d i c a t i o n  p r o c e e d i n g s  by t h e  

v a r i o u s  d i s t r i c t  c o u r t s  f o r  s e p a r a t e  and  d i s t i n c t  wa te r  d i s -  

t r i c t s  ( s i m i l a r  t o  Montana s u b b a s i n s )  encompassing o n l y  a  p o r -  

t i o n  of a  s t r e a m  sys t em which was a c t u a l l y  l o c a t e d  w i t h i n  e a c h  

w a t e r  d i s t r i c t .  P r o c e e d i n g s  h e l d  under  t h a t  s t a t u t e  were c h a l -  

l e n g e d  a s  n o t  mee t ing  t h e  McCarran Amendment s t a n d a r d  b e c a u s e  



t h e y  d i d  n o t  encompass a n  e n t i r e  s t r e a m  sys t em b u t  o n l y ,  a s  i n  

Montana, a  p a r t  t h e r e o f .  I n  h o l d i n g  t h a t  t h e  p r o c e e d i n g s  met 

t h e  s t a n d a r d ,  t h e  U n i t e d  S t a t e s  Supreme C o u r t  s a i d :  

E a g l e  R i v e r  i s  a  t r i b u t a r y  of t h e  Co lo rado  
R i v e r ;  and  Water D i s t r i c t  37 is a  Co lo rado  
e n t i t y  encompass ing  a l l  C o l o r a d o  l a n d s  i r r  i- 
g a t e d  by w a t e r  o f  t h e  E a g l e  and  i t s  t r i b u t a r i e s .  
. . .  * * * . . . We deem a l m o s t  f r i v o l o u s  t h e  
s u g g e s t i o n  t h a t  t h e  E a g l e  and  i t s  t r i b u t a r i e s  
a r e  n o t  a  ' r i v e r  s y s t e m '  w i t h i n  t h e  meaning of 
t h e  A c t . .  . . The ' r i v e r  s y s t e m '  m u s t  b e  r e a d  
a s  embrac ing  one w i t h i n  t h e  p a r t i c u l a r  S t a t e ' s  
j u r i s d i c t i o n .  . . . 2 4 

I n  1969 ,  Co lo rado  r e p l a c e d  t h e  1943 Act p r o c e d u r e s  w i t h  a  

new a d j u d i c a t i o n  sys t em which a b o l i s h e d  t h e  wa te r  d i s t r i c t  con- 

c e p t .  I t  p l a c e d  j u r i s d i . c t i o n  f o r  t h e  a d j u d i c a t i o n  of r i g h t s  

f rom a  whole w a t e r s h e d  i n  a  s i n g l e  w a t e r  c o u r t  and changed t h e  

c l a i m  p r o c e d u r e  s o  t h a t  a n  i n d i v i d u a l  c l a i m a n t  c o u l d  i n i t i a t e  

p r o c e e d i n g s  t o  a d j u d i c a t e  h i s  p a r t i c u l a r  c l a i m  a s  a g a i n s t  a l l  

o t h e r  u s e r s ,  i n c l u d i n g  t h e  U n i t e d  S t a t e s ,  w i t h i n  t h e  w a t e r s h e d  

whenever he  c h o s e  t o  do s o .  T h i s  p r o c e d u r e  was c h a l l e n g e d  under  

McCarran a s  b e i n g  p i ecemea l  w i t h  c l a i m s  b e i n g  f i l e d  on a  month- 

by-month b a s i s  and  t h u s  n o t  t h e  k ind  of u n i f i e d  p r o c e e d i n g  

r e q u i r e d  by t h e  McCarran Amendment. I n  d i s p o s i n g  of t h a t  c h a l -  

l e n g e  and h o l d i n g  t h a t  t h e  1969 Act  p r o c e d u r e s  met t h e  McCarran 

t e s t ,  t h e  U n i t e d  S t a t e s  Supreme C o u r t  i n  t h e  c a s e  of  U n i t e d  

S t a t e s  v .  D i s t r i c t  C o u r t  f o r  Water D i v i s i o n  fJo. 5 s a i d :  

The major  i s s u e - - t h e  s c o p e  of  t h e  consen t - to -be -  
s u e d  p r o v i s i o n  i n  4 3  U.S.C. 5 666--has been 
c o v e r e d  i n  t h e  E a g l e  County o p i n i o n  and need 
n o t  be  r e p e a t e d  h e r e .  

I t  is e n p h a s i z e d ,  however ,  t h a t  t h e  p r o c e d u r e s  
under t h e  new Act  a r e  much more burdensome on 
t h e  Government t h a n  t h e y  were under  t h e  o l d e r  
A c t .  I t  is p o i n t e d  o u t  t h a t  t h e  new s t a t u t e  
c o n t e m p l a t e s  month ly  p r o c e e d i n g s  b e f o r e  a  w a t e r  
r e f e r e e  on w a t e r  r i g h t s  a p p l i c a t i o n s .  These  
p r o c e e d i n g s ,  i t  is a r g u e d ,  do n o t  c o n s t i t u t e  
g e n e r a l  a d j u d i c a t i o n s  of  w a t e r  r i g h t s  because  



a l l  t h e  w a t e r  u s e r s  and a l l  w a t e r  r i g h t s  on a  
s t r e a m  s y s t e m  a r e  n o t  i n v o l v e d  i n  t h e  r e f e r e e ' s  
d e t e r m i n a t i o n s .  The o n l y  w a t e r  r i g h t s  c o n s i -  
d e r e d  i n  t h e  p r o c e e d i n g  a r e  t h o s e  f o r  which a n  
a p p l i c a t i o n  h a s  been f i l e d  w i t h i n  a  p a r t i c u l a r  
month. . . . 

I t  is  a r g u e d  from t h o s e  p r e m i s e s  t h a t  t h e  
p r o c e e d i n g  d o e s  n o t  c o n s t i t u t e  a  g e n e r a l  a d j u -  
d i c a t i o n  which 4 3  U.S.C 5 6 6 6  c o n t e m p l a t e d .  A s  
we s a i d  i n  t h e  E a g l e  County c a s e ,  t h e  words 
" g e n e r a l  a d j u d i c a t i o n "  were used  i n  Dugan v .  
Rank, 372 U.S. 6 0 9 ,  618,  8 3  S .C t .  999, 1005,  10 
L.Ed.2d 15 ,  t o  i n d i c a t e  t h a t  4 3  U.S.C. 5 6 6 6  
does  n o t  c o v e r  c o n s e n t  by t h e  U n i t e d  S t a t e s  t o  
b e  sued  i n  a  p r i v a t e  s u i t  t o  d e t e r m i n e  i t s  
r i g h t s  a g a i n s t  a  few c l a i m a n t s .  The p r e s e n t  
s u i t ,  l i k e  t h e  one i n  t h e  E a g l e  County c a s e ,  
r e a c h e s  a l l  c l a i m s ,  p e r h a p s  month by month b u t  
i n c l u s i v e l y  i n  t h e  t o t a l i t y ;  . . . 2 5  

Those d e c i s i o n s  and  t h e  Co lo rado  R i v e r  d e c i s i o n  were  f o l -  

lowed by A r i z o n a  v .  San C a r l o s  Apache T r i b e  of  A r i z o n a .  2 6  

The San C a r l o s  c a s e  i n v o l v e d  a  d i s p u t e  o v e r  I n d i a n  wa te r  r i g h t s  

i n  b o t h  Ar i zona  and Montana. I n  San C a r l o s ,  t h e  U n i t e d  S t a t e s  

Supreme C o u r t  r e c o n f  i r ~ n e d  t h e  p r o p r i e t y ,  under  t h e  McCarran 

Amendment, of c o n c u r r e n t  j u r i s d i c t i o n  i n  bo th  t h e  s t a t e  and 

f e d e r a l  c o u r t s ,  b u t  t h e n  s t a t e d :  

I n  t h e  c a s e s  b e f o r e  u s ,  a ssuming  t h a t  t h e  
s t a t e  a d j u d i c a t i o n s  a r e  a d e q u a t e  t o  q u a n t i f y  
t h e  r i g h t s  a t  i s s u e  i n  t h e  f e d e r a l  s u i t s ,  and  
t a k i n g  i n t o  a c c o u n t  t h e  McCarran Amendment p o l -  
i c i e s  we have  j u s t  d i s c u s s e d ,  t h e  e x p e r t i s e  and  
a d m i n i s t r a t i v e  mach ine ry  a v a i l a b l e  t o  t h e  s t a t e  
c o u r t s ,  t h e  i n f a n c y  of t h e  f e d e r a l  s u i t s ,  t h e  
g e n e r a l  j u d i c i a l  b i a s  a g a i n s t  p i ecemea l  l i t i -  
g a t i o n ,  and t h e  c o n v e n i e n c e  t o  t h e  p a r t i e s ,  we 
must c o n c l u d e  t h a t  t h e  d i s t r i c t  c o u r t s  were 
c o r r e c t  i n  d e f e r r i n g  t o  t h e  s t a t e  p r o c e e d i n g s  
. . .  2 7  

The c o u r t  t h e n  d i r e c t e d  t h e  f e d e r a l  d i s t r i c t  c o u r t  t o  r e t a i n  

i t s  c o n c u r r e n t  j u r i s d i c t i o n  b u t  t o  s t a y  f u r t h e r  p r o c e e d i n g s  

t h e r e u n d e r  w h i l e  t h e  Montana p r o c e e d i n g s  went fo rward  and s o  



that challenges to the adequacy of those proceedings could later 

be considered if necessary. 2 8  

Sufficiency of Montana Act Under McCarran Standards. 

In response to the United States Supreme Court's invitation 

in San Carlos, proceedings framing such a challenge in Montana 

resulted in the opinion of the Montana Supreme Court in State 

ex rel. Greely v. Confederated Salish and Kootenai Tribes. 2 9  

The state Supreme Court confirmed the Montana Water Use Act as 

adequate, on its face, to adjudicate both Indian and federal 

reserved water rights. In ruling on that question, the Montana 

Supreme Court concluded that under the Act the water courts 

could apply federal law to questions of beneficial use, diver- 

sion requirements, quantification, and priority dates, thus 

enabling a proper differentiation between Indian and federal 

reserved water rights and water rights based on state law. The 

court, obviously recognizing its general supervisory role in 

matters conducted by the judiciary, reserved judgment on the 

question of whether the conduct of the proceedings under this 

statute also met the Court's understanding of what adequate 

proceedings under the McCarran Amendment might be. 

We thus have four pronouncements by the United States 

Supreme Court and one by the Montana Supreme Court which can be 

used to measure whether the present, Montana statutory scheme 

meets the McCarran standard. In the three of the Supreme Court 

cases, the Court dealt with two different types of procedures 

in Colorado, one of which is very similar to the one now in use 

in Montana. Specifically, with respect to the Montana statutory 

scheme, we have the determinations in both San Carlos and 

Greely. Applying those standards in a consistent way requires 

us to conclude that the current phase of the Montana statutory 

process is adequate to adjudicate the federal and tribal claims 

under the McCarran amendment. 



It is important to emphasize that none of the five cases we 

have described attempted to address or define "adequacyu in the 

context of substantive water law. Instead, because the McCarran 

Amendment is a procedural statute, those cases dealt only with 

procedural matters. This is most appropriate because if the 

proceedings meet the procedural adequacy standards, they will 

automatically provide remedies for correcting substantive errors 

if they occur and result in any impairment of the federal and 

tribal rights. We conclude that the Montana system makes such 

remedies available and unless and until the Montana judicial 

system fails to make those remedies meaningful by correcting 

any perceived substantive errors affecting federal and tribal 

rights, there can be no reason for the federal court to exercise 

its concurrent jurisdiction. We have no reason to believe that 

if substantive errors affecting federal and tribal claims should 

be committed by the water courts, such errors would not be cor- 

rected by order of the Montana Supreme Court in a properly pro- 

secuted appeal to it. 

We are not unmindful of criticisms of the process which are 

based on McCarran Amendment arguments. 

One argument claims that the proceedings failed to result 

in a sufficiently accurate quantification of rights, including 

federal rights. As discussed in subsections A.3. and D.1. of 

this report, however, we have found that Montana's adjudication 

sys ten, as implemented under both the old verification proce- 

dures and the new examination rules, has produced and continues 

to produce reasonably accurate determinations of water rights 

and that adequate remedies are available to address the inac- 

curacies which inevitably result in any adjudicatory process. 

We do not find that federal or Indian rights are disadvantaged 

by the adjudication in the state forum. Neither more, nor less 

stringent examination is accorded to appropriators of water 

rights under state law than that accorded federal and Indian 



water rights. As such, the Montana adjudication system as 

implemented allows a comprehensive and adequate quantification 

of claims. 

Second, it is claimed that the water courts' failure to 

further utilize the expertise of DNRC and to direct additional 

claims verification and rever if ication, together with applica- 

tion of the prima facie standard, unjustly places the burden on 

every party of examining all other claims to rebut the claims' 

prima facie validity. This is said to deny procedural due pro- 

cess to claimants who do not have the resources to adequately 

protect their rights and who receive disparate treatment at the 

hands of the court due to the lack of uniformity in claims 

examination procedures. As discussed in Overview section B and 

Analysis subsections A . 3 . ,  B.l., and B.10. hereof, we find no 

constitutional due process or equal protection infirmity under 

the circumstances. we note, moreover, that this challenge goes 

to the basis of the procedure--that claim, objection and adju- 

dication is so burdensome as to defeat due process. It is this 

very procedure, however, that the Montana Supreme Court has 

already found to be adequate on its face when measured against 

the requirements of the McCarran Amendment. 

Third, it has been asserted that the adjudication process, 

as applied, contravenes the federal policy behind the McCarran 

Amendment of avoiding piecemeal litigation, because Montana's 

expedited adjudication fails to avoid tension and controversy 

between the federal and state forums and results in hurried and 

pressured decision making and confusion over the disposition of 

property rights, no different than would occur under piecemeal 

federal proceedings. It is also asserted that issuance of ten- 

porary preliminary decrees in streams with federal and Indian 

claims, subject to a later incorporation of the adjudicated or 

negotiated resolution of those claims, is not a general adjudi- 

cation; rather, the court is proceeding to settle all non- 



federal and non-Indian claims prior to and separate from a later 

incorporation of Indian and federal water rights. We do not 

find either of these arguments persuasive. As previously dis- 

cussed, we do not find the water court's implementation of the 

statutes to provide an unreasonable means of determining water 

rights, particularly in light of the rernedies available to 

address improper court conduct or inaccurate results. Nor do 

we find that entry of temporary preliminary decrees causes the 

adjudication to be "piecemeal." We note that Colorado River 

Water Conservation District v. United States 3 0  found 

Colorado's adjudication system to be a "comprehensive" as 

opposed to piecemeal one, even though it reached various claims 

on a month-by-month basis, because it was "inclusive[] in the 

totality. n31 Any doubt as to the inclusiveness in the total- 

ity of Montana's adjudication process would be removed upon the 

full notice and opportunity to litigate all claims which should 

be afforded at the preliminary decree stage. This notice and 

opportunity to litigate any and all claims prior to entry of a 

final decree in essence makes everyone a party to the general 

proceedings, whether or not they have chosen to participate, 

and assures a comprehensive adjudication. 

Like the quest for the Holy Grail, the search for an exhaus- 

tive list of substantive and procedural criteria that a state 

water rights adjudication must meet in order to become a 

"McCarran Act Adjudication" is doomed to failure. The continu- 

ation of critical introspection and public arguments about 

whether the Montana process meets such an elusive list of stan- 

dards is a significant disservice to the people of Montana. 

This is so because the question of whether the Montana process 

meets whatever those standards may be has been definitively and 

affirmatively answered by the only two authorities that count: 

the United State Supreme Court and the Montana Supreme Court. 



The United S t a t e s  Supreme Court ,  i n  d i r e c t i n g  t h a t  t h e  U . S .  

D i s t r i c t  Court i n  Montana defe r  t o  t h e  s t a t e  cou r t  proceedings ,  

recognized t h a t  t h e  s t a t e  system was b e t t e r  equipped t o  ad jud i -  

c a t e  t h e  mu l t i t ude  of c la ims ,  i nc lud ing  those  of t h e  United 

S t a t e s  (whether based on s t a t e  law or f e d e r a l  law) than t h e  

f e d e r a l  cou r t  system. I n  t h e  p roces s ,  t h e  Court recognized 

t h a t  t h e  Montana system met t h e  t h r e sho ld  requirements  of t h e  

IilcCarran Act,  i . e . ,  t h e  avoidance of piecemeal a d j u d i c a t i o n  

r i g h t s  i n  a  r i v e r  system, t h e  avoidance of i n c o n s i s t e n t  d i s p o s i -  

t i o n  of p rope r ty ,  t h a t  t h e  s t a t e  system be comprehensive and 

u l t i m a t e l y  a d j u d i c a t e  an e n t i r e  r i v e r  system w i t h i n  t h e  s t a t e .  

That Court premised i t s  d i r e c t i v e  on an assumption,  " .  . . 
t h a t  t he  s t a t e  a d j u d i c a t i o n s  a r e  adequate  t o  q u a n t i f y  t h e  

r i g h t s  a t  i s s u e  i n  t h e  f e d e r a l  s u i t s  . . .. n 3 2  The Montana 

Supreme Court i n  S t a t e  ex r e l .  Greely  v .  Confederated S a l i s h  

and Kootenai T r ibes  concluded t h a t  t h e  Montana process  would 

adequa te ly  q u a n t i f y  t h e  f e d e r a l  and t r i b a l  c la ims .  That c o u r t  

d id  r e s e r v e  judgment on whether t h e  a c t u a l  conduct of t h e  

proceedings  would ach ieve  t h a t  r e s u l t ,  whi le  c l e a r l y  i n d i c a t i n g  

t h a t  i t  i s  a v a i l a b l e  t o  c o r r e c t ,  on a  genuine f a c t u a l  showing 

of need, any r e a l ,  r a t h e r  than perceived shortcomings i n  t h e  

conduct of t h e  p rocess  which might prevent  t h e  a d j u d i c a t i o n  

from "adequa te ly  q u a n t i f y i n g  t h e  r i g h t s  a t  i s s u e  i n  t h e  f e d e r a l  

s u i t . "  

B u t  t h e  f i n a l  proof of t h e  pudding is seen i n  t h e  f a c t  t h a t  

t h e  United S t a t e s  is  not  seeking r e l i e f  from t h e  Montana Supreme 

Court  or  complaining t o  t h e  f e d e r a l  d i s t r i c t  cou r t  t h a t  t h e  

Montana process  is not  working f o r  f e d e r a l  c la ims .  In s t ead  i t  

has f i l e d ,  a s  we understand i t ,  a s  many a s  32,000 c la ims and 

6 , 4 0 0  o b j e c t i o n s .  The U.S .  i s  p a r t i c i p a t i n g  i n  t h e  s t a t e  pro- 

c e s s  both a s  c la imant  and o b j e c t o r ;  i t  is not  boycot t ing  t h e  

p roces s .  



3 .  Adequacy of I n t e g r a t i o n  of Fede ra l  Rights .  

T h i s  t o p i c  is  addressed above. 

4 .  C o n f l i c t s  Between Montana Law and Federal  Law. 

T h i s  t o p i c  is  addressed above. 

5 .  Montana ~ d j u d i c a t i o n  Remedial Measures. 

T h i s  t o p i c  i s  addressed above. 

D .  ACCURACY OF A D J U D I C A T I O N  D E C R E E S .  

1. Accuracy of F i n a l  Decrees. 

A l e ad  ques t ion  i n  t h e  s tudy  design a sks  whether t he  ad jud i -  

c a t i o n  process  can be expected t o  r e s u l t  i n  " s u f f i c i e n t l y  accu- 

r a t e "  f i n a l  dec rees .  

The accuracy ques t ion  was asked in  l i g h t  of a s s e r t i o n s  t h a t  

t h e  a d j u d i c a t i o n  process  has been abused by t h e  massive f i l i n g  

of exces s ive ly  o v e r s t a t e d  or "bogus" c la ims .  On the  b a s i s  of 

those  a s s e r t i o n s ,  i t  is argued t h a t  un l e s s  t h e  l e g i s l a t u r e  once 

aga in  changes how t h e  a d j u d i c a t i o n  process  m u s t  go forward,  t h e  

process  w i l l  i n e v i t a b l y  r e s u l t  i n  t h e  wholesale issuance of 

f i n a l  decrees  which a r e  no t  " s u f f i c i e n t l y  accu ra t e . "  A s  a  

consequence, d i r e  r e s u l t s  such a s  t he  l o s s  of McCarran Act 

j u r i s d i c t i o n  or t h e  l o s s  of l i t i g a t i o n  advantage i n  i n t e r s t a t e  

e q u i t a b l e  apportionment a c t i o n s  a r e  p red ic t ed  t o  occur .  3 3 

Sone c r i t i c i s m  of d e c r e t a l  accuracy i s  based upon t h e  prev- 

a l e n t  r e l i a n c e  on t h e  o l d  " n o t i c e s  of app rop r i a t i on"  f i l e d  in  

t h e  l a t e  1800s i n  t h e  c l e r k  and r e c o r d e r s '  off  i c e s .  These 

n o t i c e s  a r e  thought t o  r e f l e c t  exaggera t ions  of flow r a t e s  and 



mere p l a n s  f o r  d i v e r s i o n  r a t h e r  t h a n  r i g h t s  a c t u a l l y  p e r f e c t e d  

by b e n e f i c i a l  use. 

~ o t w i t h s t a n d i n g  t h e i r  l i m i t a t i o n s ,  t h e  o l d  n o t i c e s  o f t e n  

a r e  t h e  o n l y  c u r r e n t l y  a v a i l a b l e  e v i d e n c e  of t h e  o r i g i n a l  i n i t i -  

a t i o n  of wa te r  r i g h t s  which have  n o t  been t h e  s u b j e c t  of e a r l i e r  

s t r e a m  a d j u d i c a t i o n s .  They c a n n o t  be  i g n o r e d ,  and t h e  need t o  

r e l y  upon them is  one of  t h e  p r i c e s  i n  e x a c t  a c c u r a c y  which 

r e s u l t s  f rom a d j u d i c a t i n g  a p p r o p r i a t i v e  r i g h t s  a p p r o x i m a t e l y  

100 y e a r s  a f t e r  a p p r o p r i a t i v e  w a t e r  use began i n  Montana. 

Our s t u d y  c a n n o t  c o n f i r m  t h e  v a l i d i t y  of  t h e  c l a i m e d  a b u s e  

of t h e  Montana s y s t e m .  

A t  t h e  o u t s e t  of our s t u d y ,  we had hoped t h a t  ou r  subcon-  

t r a c t o r ,  Wright  Water E n g i n e e r s ,  would be  a b l e  t o  make a n  

i n d e p e n d e n t  e n g i n e e r i n g  e v a l u a t i o n  of  t h e  c o r r e c t n e s s  of  t h e  

" b o g u s n  c l a i m  a s s e r t i o n s .  Such a n  e v a l u a t i o n ,  we had hoped ,  

would p e r m i t  u s  t o  p r o v i d e  t h e  Committee w i t h  a  r e a l i s t i c  

d e t e r m i n a t i o n  of  whether  such  a  p e r c e i v e d  problem a c t u a l l y  

e x i s t e d ,  and i f  s o ,  i t s  n a t u r e  and  magn i tude .  I t  soon  became 

a p p a r e n t ,  however ,  t h a t  t h e  b u d g e t a r y  and time c o n s t r a i n t s  

imposed on t h e  s t u d y  would p r e c l u d e  t h e  s u b c o n t r a c t o r  from 

d e v e l o p i n g  s u f f i c i e n t  f i e l d  v e r i f i e d  d a t a  t o  make any  k i n d  o f  

s t a t i s t i c a l l y  s i g n i f i c a n t  o r  m e a n i n g f u l  a n a l y s i s  of t h e  e x i s t -  

e n c e ,  n a t u r e  o r  magn i tude  of such  c l a i m s  on a  s t a t e w i d e  b a s i s .  

We were t h e r e f o r e  f o r c e d  t o  c o n c l u d e  t h a t  use of our  subcon-  

t r a c t o r  f o r  what  c o u l d  o n l y  be  t o k e n  f i e l d  v e r i f i c a t i o n  c o u l d ,  

a t  b e s t ,  be  c o u n t e r  p r o d u c t i v e  i n  a t t e m p t i n g  t o  h e l p  t h e  Corn- 

m i t t e e  u n d e r s t a n d  whether  t h e  a s s e r t e d  magni tude  of t h e  " b o g u s n  

c l a i m  i s s u e  c o u l d  be  v e r i f i e d .  

Moreover ,  we d o u b t  t h a t  any  one can  r e l i a b l y  c o n c l u d e  t h a t  

t h e  s y s t e m  h a s  been abused  a s  c h a r g e d  w i t h o u t  2 e r f o r m i n g  a  

s t a t i s t i c a l l y  s i g n i f i . c a n t  s t a t e w i d e  f i e l d  check a n a l y s i s .  Our 



c o n s u l t a n t  a d v i s e s  t h a t  such  a  s t u d y  s h o u l d  examine no l e s s  

t h a n  450 t o  500 randomly s e l e c t e d  c l a i m s  a t  an  e s t i m a t e d  c o s t ,  

t o  do t h e  job  p r o p e r l y ,  o f  $4 ,000  t o  $5,000 p e r  c l a i m .  We have  

n o t  been p e r s u a d e d  f rom what we have  s e e n  t h a t  t h e r e  is any  

l e g a l  n e c e s s i t y  t o  spend  p u b l i c  money t o  make such  a n  

i n q u i r y .  3 4  

Because  of  our  e x t e n s i v e  e x p e r i e n c e  i n  t h e  C o l o r a d o  a d j u d i -  

c a t i o n  s y s t e m ,  we knew t h a t  even a t t e m p t i n g  t o  a c h i e v e  one hun- 

d r e d  p e r c e n t  ( 1 0 0 % )  a c c u r a c y  i n  t h e  d e s c r i p t i o n  of  wa te r  r i g h t s  

c r e a t e d  i n  t h e  r e c e n t  p a s t ,  much less  any  c r e a t e d  a s  l o n g  a s  

100 y e a r s  a g o ,  would be  u n a t t a i n a b l e .  We a l s o  knew f rom t h a t  

e x p e r i e n c e  and e l s e w h e r e  t h a t  nechanisms  f o r  d e a l i n g  w i t h  i r r  i- 

g a t e d  a c r e a g e  and f l o w  r a t e  d e s c r i p t i o n s  e x i s t  i n  e v e r y  a d j u d i -  

c a t i o n  p r o c e s s .  We t h e r e f o r e  t u r n e d  our  a t t e n t i o n  t o  a n  a n a l y -  

s i s  o f  t h e  Montana p r o c e s s  t o  examine  and e v a l u a t e ,  t o  t h e  

e x t e n t  p o s s i b l e ,  t h e  e f f i c a c y  of  t h e  mechanisms i t  p r o v i d e s .  

The mechanisms a v a i l a b l e  i n  t h e  p r o c e s s ,  which r ema ins  a  

j u d i c i a l  o n e ,  i n c l u d e  t h e  u s e  by t h e  C o u r t  o f  t h e  DNRC c l a i m  

v e r i f i c a t i o n  r e p o r t s ,  o p t i o n a l  f i e l d  v e r i f i c a t i o n  a t  t h e  d i r e c -  

t i o n  of t h e  C o u r t ,  and a d d i t i o n a l  e v i d e n c e  p r e s e n t e d  by t h e  

c l a i m a n t ,  i f  r e q u e s t e d  by t h e  C o u r t ,  o r  by a d v e r s a r i e s  i f  o b j e c -  

t i o n s  t o  a  c l a i m  have  been f i l e d .  

We u n d e r s t a n d  t h e  Water C o u r t s  now c a l l  c l a i m a n t s  i n  f o r  

p r e s e n t a t i o n  of  f u r t h e r  e v i d e n c e  t o  r e s o l v e  d i f f e r e n c e s  between 

t h e  c l a i m s  and  t h e  v e r i f i c a t i o n  r e p o r t s  when t h o s e  d i f f e r e n c e s  

a r e  f l a g g e d  by " i s s u e  remarks"  made by DlJRC on t h e  c l a i rn s  

a b s t r a c t .  

A t  t h e  p r e l i m i n a r y  and t h e  t empora ry  p r e l i m i n a r y  d e c r e e  

s t a g e ,  t h e  p r o t e s t  mechanism becomes a v a i l a b l e .  Any o t h e r  

a p p r o p r i a t o r  who b e l i e v e s  a  c l a i n  h a s  been e r r o n e o u s l y  d e c r e e d  

nay p r o t e s t  i t s  i s s u a n c e  and s e t  up a n  a d v e r s a r y  p r o c e e d i n g  i n  



which the  accuracy i s s u e  may be l i t i g a t e d .  I f  he f a i l s  t o  

r ece ive  t h e  c o r r e c t i v e  r e l i e f  he seeks  from t h e  Water Court ,  he 

may p e r f e c t  an appeal  therefrom t o  t h e  Montana Supreme Court 

based on whatever f a c t u a l  record  he has  been a b l e  t o  make 

be fo re  t h e  Water Court .  

~ l l  t o l d ,  t h e r e  a r e  a t o t a l  of s i x  mechanisms a v a i l a b l e  

throughout t h e  p rocess  which can be invoked t o  a s s u r e  t h e  

accuracy of t h e  d e s c r i p t i o n s  of i r r i g a t e d  ac reage  and r a t e s  of 

flow of decreed r i g h t s .  One, t h e  DNRC c la im v e r i f i c a t i o n ,  is  

mandatory. Two mechanisms, t h e  c a l l  i n  of t h e  c la imant  and 

t h e  d i r e c t i o n  f o r  a  f i e l d  i n v e s t i g a t i o n  by DNRC,  a r e  a v a i l a b l e  

a t  t h e  d i s c r e t i o n  of t h e  water judge. Three such mechanisms, 

t h e  o b j e c t i o n ,  t h e  p r o t e s t  and t h e  appeal  t o  t h e  Supreme Court ,  

a r e  a v a i l a b l e  a t  t h e  d i s c r e t i o n  of o the r  a p p r o p r i a t o r s ,  includ-  

ing D N R C .  Such a  l a r g e  number of c o r r e c t i v e  mechanisms would 

appear ample when compared with t h e  Colorado systems,  both 

pre-1969 and post-1969, which have never had a  mandatory 

d e t a i l e d  c la im v e r i f i c a t i o n  procedure  of t h e  type i n  use i n  

Montana b u t  r e l i e d  e n t i r e l y  on vo lun t a ry  adversa r  i a l  mechanisms 

a s  by o b j e c t i o n  or  p r o t e s t  t o  f o r c e  l i t i g a t i o n  over accuracy 

i s s u e s .  

C r i t i c s  of t h e  p rocess ,  however, charge t h a t  t hose  

mechanisms a r e  no t  adequate  t o  ach ieve  " s u f f i c i e n t  accuracyn  

because: 

1. The Water Judges do no t  use t h e  c a l l  i n  and DflRC f i e l d  

i n v e s t i g a t i o n s  o f t e n  enough; 

2 .  Neighbors a r e  not  p o l i c i n g  neighbors  through t h e  

o b j e c t i o n  p roces s ;  and 

3 .  The j u d i c i a l  system i s  too  burdensome f o r  a f f e c t e d  

a p p r o p r i a t o r s  t o  use .  



Since we have been unable to confirm that the system has been 

subjected to widespread abuse, we have no basis for forming a 

judgment as to the validity of such charges. But we know from 

our experience in adjudicating water rights in a very similar 

system that the protest mechanism provides an effective tool 

for an appropriator to protect himself if he chooses to use it. 

We have no doubt that use of properly conducted field 

investigations can provide an evidentiary foundation for the 

issuance of accurate decrees. However, the question which 

needs to be asked is what degree of accuracy is practicably 

attainable and at what cost to the State of Montana. 

Our consultant, Wright Water Engineers, provides an engi- 

neering overview of how difficult it is to achieve really high 

levels of accuracy in water flow measurement in the report which 

appears as Appendix I to this report. Wright Water Engineers 

also points out why, because of wide variations in factors 

affecting irrigation practices such as altitude, soil condi- 

tions, cropping patterns and efficiency of conveyance systems, 

the use of an institutionalized rate of flow rule of thumb to 

judge accuracy is not realistic. 

Even more significant in evaluating the practical realities 

of the problem is their recognition and conf irmation of what we 

as lawyers working in the water right adjudication field have 

long known. We know that two competent, honest engineers who 

have studied the same irrigation system with the same care can 

and often do honestly differ in their conclusions by as much as 

thirty percent (30%). In our experience in contested water 

right matters, if two such engineers are as close as fifteen 

percent (15%) apart we consider that they have essentially 

checked each other with respect to accuracy. 



I n  r ecogn i t i on  of t h e  u n c e r t a i n t i e s  i nhe ren t  i n  t h i s  imper- 

f e c t  f i e l d ,  we cannot adv i se  t h e  Conn i t t ee  t h a t  t h e r e  i s  a  l e g a l  

s t anda rd  which f i x e s  t he  degree of accuracy requ i red  f o r  water 

r i g h t  dec rees .  We have not  been a b l e  t o  f i n d  any r epo r t ed  ca se  

which pu rpo r t s  t o  p r e s c r i b e  such a  " s u f f i c i e n t l y  a c c u r a t e w  s t a n -  

dard .  I n s t e a d ,  t he  c o u r t s  u n i v e r s a l l y  f a l l  back on the  gene ra l  

guiding p r i n c i p l e  t h a t  t h e  water r i g h t  be measured by t h e  e x t e n t  

of a c t u a l  b e n e f i c i a l  use .  

Never the less ,  t h e  concern remains t h a t  t h e  p rocess  may 

r e s u l t  i n  t h e  i s suance  of dec rees  f o r  more water than has 

a c t u a l l y  been a p p l i e d  t o  b e n e f i c i a l  use ,  a long w i t h  t h e  ques-  

t i o n s  of how t o  avoid  such a  r e s u l t  or what t o  do about i t  i f  

i t  does occur .  

One suggested s o l u t i o n  is  f o r  l e g i s l a t i o n  t o  r e q u i r e  more 

f i e l d  v e r i f i c a t i o n ,  bu t  perhaps l e s s  than what occurred i n  t h e  

Powder River e f f o r t .  The l e g i s l a t u r e  cou ld ,  a s  a  mat ter  of 

p o l i c y ,  dec ide  t o  embrace such a  program w i t h  i t s  a t t e n d a n t  

c o s t s .  I n  our judgment, such a  course  of a c t i o n  is not  l e g a l l y  

r equ i r ed  t o  p r o t e c t  t he  v i a b i l i t y  of t h e  Montana a d j u d i c a t i o n  

p roces s .  

Another mechanism t o  remedy t h e  problem of decreed c la ims 

which exceed h i s t o r i c a l  use could be t o  provide  a  f o r f e i t u r e  

p rov i s ion  f o r  t h e  nonuse of decreed, water .  Typ ica l l y ,  such 

p rov i s ions  i n  o the r  j u r i s d i c t i o n s  provide  t h a t  a  water r i g h t  is  

f o r f e i t e d  t o  t h e  e x t e n t  t h a t  water a v a i l a b l e  i n  p r i o r i t y  is no t  

d i v e r t e d  over a  g iven per iod  of t i n e ,  such a s  f i v e  or  t en  y e a r s .  

T h i s  type of p rov i s ion  over t i n e  can remedy t h e  mischief  of 

a d j u d i c a t i o n  of " i n a c c u r a t e w  c l a ims .  

One major l i m i t a t i o n  d e f e a t s  t h e  u t i l i t y  of a f o r f e i t u r e  

p rov i s ion  i n  Montana. F o r f e i t u r e  m u s t  r e l y  upon r eco rds  and 

evidence of nonuse. Montana a g r i c u l t u r a l  d i v e r s i o n s  t y p i c a l l y  



are not measured at the headgate. This presents something of a 

problem in evaluating recorded historical use and a substantial 

problem when forfeiture is the effect of nonuse. Unless the 

legislature finds the problem so serious as to require the 

imposition of a measurement requirement on all diverters, a 

forfeiture mechanism would appear to be practically unrealistic. 

As an alternative to such a program, we suggest to the 

Committee for its consideration a remedial mechanism which can 

be used if and when necessary to avoid the mischief which could 

result from someone attempting to expand the use of water in 

the exercise of a right decreed in excess of what actually 

historically has been beneficially used. 

The remedial mechanism would consist of legislation 

prohibiting the owner of a pre-1973 water right from: 

1. Enlarging the capacity of his diversion facilities; 

2. Enlarging the capacity of his ditch or canal systen; 

3. Extending the length of his ditch or canal systen; or 

4. Increasing the acreage irrigated under his systen 

without first securing a permit fron DNRC . 

Such permits could be denied if any of the proposed work could 

result in the appropriator being able to expand the use of 

water DNRC found fron a then current field investigation to 

have historically been made in the exercise of the water right. 

Such a mechanism could prevent the expansion of water use 

under such a senior right and require the appropriator to 

secure a new permit for a junior right for his expansion. With 



such a mechanism i n  p l a c e ,  a  p rospec t ive  purchaser would be on 

n o t i c e  t h a t  he could acqu i r e  only  t h e  r i g h t  t o  t h e  h i s t o r i c  

l e v e l  of d e p l e t i o n  r e s u l t i n g  f r o n  t h e  use under t h a t  s en io r  

r i g h t ,  r e g a r d l e s s  of t h e  r a t e  of flow or  volume s e t  ou t  in  t h e  

decree  evidencing i t .  

Other ,  junior r i g h t s  on t h e  s t ream could be p ro t ec t ed  from 

i n j u r y  from exces s ive  d i v e r s i o n s  i n  a t  l e a s t  two ways. I f  a  

junior  r i g h t  i s  downstream from such a  d i v e r s i o n ,  i t  r e c e i v e s  

t he  b e n e f i t  of t h e  en la rged  r e t u r n  f lows r e s u l t i n g  f r o n  upstream 

d i v e r s i o n s .  I f  a  junior  i s  upstream and t h e  s en io r  r i g h t  seeks  

t o  c u r t a i l  t h e  junior  r i g h t  s o  t h e  s en io r  r i g h t  can make excess  

d i v e r s i o n s ,  t h e  junior  can,  by invoking t h e  law p r o h i b i t i n g  

waste ,  l a w f u l l y  d e c l i n e  t o  pass  more water than is r equ i r ed  t o  

meet t h e  a c t u a l  h i s t o r i c a l  b e n e f i c i a l  use needs of t h e  s e n i o r .  

We sugges t  t h i s  remedial  mechanism opt ion  t o  t h e  Committee 

a s  a  p r a c t i c a l  way t o  p reven t  dec rees  which may not  be " s u f f i c i -  

e n t l y  accu ra t e "  from being used t o  t h e  i n j u r y  of o the r  water 

r i g h t s .  One of i t s  advantages is  t h a t  i t  avoids  wholesale 

c o s t l y  f i e l d  v e r i f i c a t i o n  a t  t h e  expense of t h e  S t a t e  of Montana 

dur ing t he  p r e s e n t  p rocess  whi le  recogniz ing  t h a t  expanded uses  

may never be p e r v a s i v e l y  a t t empted .  I t  a l s o  recognizes  t h a t  

un l e s s  and u n t i l  a c t u a l  . expans ion  and use under such s e n i o r  

r i g h t s  a r e  a t t empted ,  no r e a l  i n j u r y  t o  junior  r i g h t s  can occur .  

F i n a l l y ,  i t  c a s t s  t h e  burden of proving t h e  r i g h t  t o  r e c e i v e  

such a  permit  on t h e  app rop r i a to r  who seeks  t o  b e n e f i t  from t h e  

terms of a  decree  which i s  no t  " s u f f i c i e n t l y  a c c u r a t e , "  r a t h e r  

than on t h e  S t a t e  of Montana. 

2 .  D e s i r a b i l i t y  of a  Mandatory Adve r sa r i a l  System. 

I t  would not  be d e s i r a b l e  t o  e s t a b l i s h  a  mandatory system 

f o r  a d v e r s a r i a l  cha l l enge  of water  r i g h t  c l a ims .  I t  would be 

d i f f i c u l t  i f  not  impossible  t o  s t a t u t o r i l y  d e l i n e a t e  c r i t e r i a  



under which c l a i m s  s h o u l d  be c h a l l e n g e d  by a  mandatory adve r -  

s a r y ;  t h u s ,  i t  would be n e c e s s a r y  f o r  a  mandatory a d v e r s a r y  t o  

c o n t e s t  a l m o s t  e v e r y  c l a i m .  T h i s  would s u b s t a n t i a l l y  e r o d e  t h e  

b e n e f i t  o f  t h e  pr ima f a c i a  e v i d e n c e  s t a t u t e  i n  c o m p l e t i n g  t h e  

a d j u d i c a t i o n .  

The new Supreme C o u r t  r u l e s  a r e  p e r c e i v e d  a s  p r o v i d i n g  an  

a d e q u a t e  p r o c e s s  and c r i t e r i a  f o r  d e t e r m i n i n g  t h e  a c c u r a c y  of  

c l a i m s .  The DNRC examines  and  h a s  examined e v e r y  c l a i m  a g a i n s t  

some c r i t e r i a ,  s o  i n  a  s e n s e  t h e r e  i s  a  mandatory check on t h e  

a c c u r a c y  of  a l l  f i l e d  c l a i m s .  Moreover ,  DlJRC i n  i t s  c a p a c i t y  

a s  an  o b j e c t o r  can  c o n t e s t  c l a i m s .  The r e a l  q u e s t i o n  is whe the r  

Montana wan t s  t o  a l l o c a t e  t h e  r e s o u r c e s  t o  p e r m i t  DNRC t o  o b j e c t  

t o  c l a i m s  w i t h o u t  f i s c a l  c o n s t r a i n t  and w i t h  t h e  e f f e c t  of 

e x t e n d i n g  t h e  a d j u d i c a t o r y  p r o c e s s  by p r o b a b l y  t e n s  of  y e a r s .  

3 .  U s e f u l n e s s  of Dec rees  t o  Water U s e r s .  

The f i n a l  d e c r e e s  w i l l  b e  u s e f u l  t o  wa te r  u s e r s  i n  t h e  

e v e n t u a l  a d m i n i s t r a t i o n  of w a t e r  r i g h t s  i n  Montana. They w i l l  

p r o v i d e  b i n d i n g  c o n f i r m a t i o n  of t h e  p r i o r i t y  d a t e  of  t h e  w a t e r  

r i g h t ,  i t s  p o i n t  of d i v e r s i o n ,  and  p l a c e  of u s e .  

A s  i n  o t h e r  a p p r o p r i a t i o n  d o c t r i n e  j u r i s d i c t i o n s ,  t h e  d e c r e e  

f o r  a  wa te r  r i g h t  w i l l  n o t  m e m o r i a l i z e  f o r e v e r  t h e  d i v e r s i o n  

e n t i t l e m e n t  of  t h e  d e c r e e d  r i g h t s .  H i s t o r i c a l  u s e  s h o u l d  remain  

a  r e l e v a n t  c o n s i d e r a t i o n  when d e c r e e d  r i g h t s  a r e  changed t o  d i f -  

f e r e n t  u s e s  and  when r i g h t s  a r e  bought  and s o l d  by knowledgable  

p a r t i e s  e i t h e r  f o r  c o n t i n u a t i o n  of t h e  h i s t o r i c a l  u s e  o r  change  

t o  new u s e s .  Abandonment w i l l  r emain  a  p o s s i b i l i t y  n o t w i t h -  

s t a n d i n g  t h a t  a  w a t e r  r i g h t  h a s  been  d e c r e e d  t o  be i n  e x i s t e n c e  

a s  of J u l y  1, 1973 .  These  i n h e r e n t  l i m i t a t i o n s  on t h e  u s e f u l -  

n e s s  of d e c r e e d  p r i o r i t i e s  a r i s e  f rom t h e  v e r y  n a t u r e  of t h e  

a p p r o p r i a t i v e  r i g h t  and  t h e  f a c t  t h a t  c o n t i n u e d  e f f i c i e n t  and 

b e n e f i c i a l  use r e m a i n s  t h e  b a s i s  f o r  t h e  c o n t i n u a t i o n  and v a l u e  

of t h e  w a t e r  r i g h t .  



4 .  R e l i a b i l i t y  of Dec rees  i n  E q u i t a b l e  Apport ionment  o r  

I n t e r s t a t e  Compact ing.  

T h e  f i n a l  d e c r e e s  w i l l  be u s e f u l  b u t  n o t  c o n c l u s i v e  i n  

e q u i t a b l e  a p p o r t i o n m e n t  of  w a t e r  among s t a t e s  o r  i n  i n t e r s t a t e  

compact ing  of t h o s e  w a t e r s .  I n  e q u i t a b l e  a p p o r t i o n m e n t  l i t i g a -  

t i o n  o r  i n t e r s t a t e  c o n p a c t i n g  i t  w i l l  be n e c e s s a r y  t o  look  

beh ind  t h e  d e c r e e s  t o  a c t u a l  u s e ,  e f f i c i e n c y  of  t h e  d i v e r s i o n s ,  

and  t h e  harm v e r s u s  t h e  b e n e f i t  t o  u s e r s  i n v o l v e d .  

One of t h e  e a r l i e s t  c a s e s  t o  d i s c u s s  t h e  c o n c l u s i v e n e s s  of  

a  p r o p e r l y  d e c r e e d  s t a t e  w a t e r  r i g h t  i n  an  e q u i t a b l e  a p p o r t i o n -  

ment c a s e  was H i n d e r l i d e r  v .  La P l a t a  R ive r  and  C h e r r y  Creek 

D i t c h  C ~ m p a n y . ~ ~  The c a s e  was b r o u g h t  by a  d i t c h  company, 

a l l e g i n g  t h a t  t h e  S t a t e  of  Co lo rado ,  t h rough  i t s  s t a t e  e n g i n e e r  

and  p u r s u a n t  t o  compact ,  a d m i n i s t e r e d  Co lo rado  wa te r  i n  such  a 
manner a s  t o  d e p r i v e  t h e  company of i t s  d e c r e e d  wa te r  r i g h t s .  

T h e  U.S. Supreme C o u r t  n o t e d  t h a t  a  s t a t e  c a n n o t  c l a i m  e n t i t l e -  

ment t o  d i v e r t  t h e  whole of a n  i n t e r s t a t e  s t r e a m ,  r e g a r d l e s s  o f  

any i n j u r y  o r  p r e j u d i c e  t o  t h e  lower  s t a t e :  

I t  nay  be  assumed t h a t  t h e  r i g h t  a d j u d i c a t e d  by  
t h e  d e c r e e  of  J a n u a r y  1 2 ,  1898 t o  t h e  D i t c h  
Company is  a  p r o p e r t y  r i g h t ,  i n d e f e a s i b l e  s o  
f a r  a s  c o n c e r n s  t h e  S t a t e  of  Co lo rado ,  i t s  
c i t i z e n s ,  and a n y  o t h e r  p e r s o n  c l a i m i n g  w a t e r  
r i g h t s  t h e r e .  But t h e  Co lo rado  d e c r e e  c o u l d  
n o t  c o n f e r  upon t h e  D i t c h  Company r i g h t s  i n  
e x c e s s  of C o l o r a d o ' s  s h a r e  of t h e  w a t e r  of t h e  
s t r e a m ;  and i t s  s h a r e  was o n l y  a n  e q u i t a b l e  
p o r t i o n  t h e r e o f .  

The d e c r e e  o b v i o u s l y  is n o t  - r e s  j u d i c a t a  
s o  f a r  a s  c o n c e r n s  t h e  S t a t e  of New Mexico and  
i t s  c i t i z e n s  who c l a i m  t h e  r i g h t  t o  d i v e r t  w a t e r  
from t h e  s t r e a n  i n  New Mexico.  A s  t h e y  were 
n o t  p a r t i e s  t o  t h e  Co lo rado  p r o c e e d i n g s ,  t h e y  
remain  f r e e  t o  c h a l l e n g e  t h e  c l a i m  of  D i t c h  
Company t h a t  i t  i s  e n t i t l e d  t o  t a k e  i n  Co lo rado  
a l l  t h e  w a t e r  of t h e  s t r e a m  and  l e a v e  n o t h i n g  
f o r  t h e n .  



Whether t h e  a p p o r t i o n m e n t  of t h e  wa te r  of 
a n  i n t e r s t a t e  s t r e a m  be made by compact between 
t h e  upper  and  lower  S t a t e s  w i t h  t h e  c o n s e n t  o f  
Congres s  o r  by a  d e c r e e  o f  t h i s  C o u r t ,  t h e  
a p p o r t i o n m e n t  is b i n d i n g  upon t h e  c i t i z e n s  o f  
e a c h  S t a t e  and a l l  wa te r  c l a i m a n t s ,  even where 
t h e  S t a t e  had g r a n t e d  t h e  w a t e r  r i g h t s  b e f o r e  
i t  e n t e r e d  i n t o  t h e  ~ o n ~ a c t . ~ ~  

T h i s  app roach  a l s o  was t a k e n  by t h e  U.S. Supreme C o u r t  i n  

S t a t e  of Nebraska v .  S t a t e  of  omin in^^^: 

The e q u i t a b l e  s h a r e  of a  S t a t e  nay  be  d e t e r m i n e d  
i n  t h i s  l i t i g a t i o n  w i t h  such  l i m i t a t i o n s  a s  t h e  
e q u i t y  of t h e  s i t u a t i o n  r e q u i r e s  and i r r e s p e c -  
t i v e  o f  t h e  i n d i r e c t  e f f e c t  which t h a t  d e t e r -  
m i n a t i o n  may have  on i n d i v i d u a l  r i g h t s  w i t h i n  
t h e  S t a t e .  

Most r e c e n t l y ,  t h e  U.S. Supreme C o u r t  a f f i r m e d  t h i s  s t a n c e  

i n  Co lo rado  v .  New ~ e x i c o , ~ '  a  c a s e  i n  which Co lo rado  b r o u g h t  

an  a c t i o n  s e e k i n g  t o  d i v e r t  w a t e r  f o r  f u t u r e  u s e  f rom t h e  

Vermejo R i v e r  f l o w i n g  from C o l o r a d o  i n t o  New Mexico. No w a t e r  

had p r e v i o u s l y  been d i v e r t e d  i n  C o l o r a d o  w h i l e  New Mexico u s e r s  

had d i v e r t e d  f o r  many y e a r s .  New Mexico a r g u e d  t h a t  t h e  s p e c i a l  

m a s t e r  was r e q u i r e d  t o  f o c u s  e x c l u s i v e l y  on t h e  r u l e  of  p r i o r -  

i t y .  The U.S. Supreme C o u r t  c o u n t e r e d  t h a t  argument  a s  f o l l o w s :  

When, a s  i n  t h i s  c a s e ,  b o t h  S t a t e s  r e c o g n i z e  
t h e  d o c t r i n e  of  p r i o r  a p p r o p r i a t i o n ,  p r i o r i t y  
becomes t h e  " g u i d i n g  p r i n c i p l e "  i n  a n  a l l o c a t i o n  
between compet ing  S t a t e s .  B u t  s t a t e  law i s  n o t  
c o n t r o l l i n g .  R a t h e r ,  t h e  j u s t  a p p o r t i o n m e n t  o f  
i n t e r s t a t e  w a t e r s  i s  a  q u e s t i o n  of f e d e r a l  law 
t h a t  depends  "upon a  c o n s i d e r a t i o n  of t h e  p e r -  
t i n e n t  l aws  of t h e  c o n t e n d i n g  S t a t e s  and - a l l  
o t h e r  r e l e v a n t  f a c t s . "  

o u r  p r i o r  c a s e s  c l e a r l y  e s t a b l i s h  t h a t  
e q u i t a b l e  a p p o r t i o n m e n t  w i l l  p r o t e c t  o n l y  t h o s e  
r i g h t s  t o  w a t e r  t h a t  a r e  " r e a s o n a b l y  r e q u i r e d  
and a p p l i e d .  " . . . Thus,  w a s t e f u l  o r  i n e f f  i- 
c i e n t  u s e s  w i l l  n o t  be  p r o t e c t e d .  S i m i l a r l y ,  
c o n c e d e d l y  s e n i o r  w a t e r  r i g h t s  w i l l  b e  deemed 



f o r f e i t e d  or s u b s t a n t i a l l y  diminished where t h e  
r i g h t s  have no t  been exe rc i s ed  or a s s e r t e d  w i t h  
r easonable  d i l i g e n c e  . 3 9  

I n  a d d i t i o n  t o  t h e s e  q u a l i f i e r s  on s en io r  r i g h t s ,  t h e  Court  

a l s o  s t a t e d  t h a t  i t  is  proper t o  weigh t h e  harms and b e n e f i t s  

t o  competing s t a t e s .  Noting t h a t  p rev ious  ca se s  have e s t ab -  

l i s h e d  t h a t  a  p r i o r i t y  should not  be s t r i c t l y  app l i ed  where i t  

would "work more hardsh ip"  on t h e  jun ior  user  " than  i t  would 

bestow b e n e f i t s "  on t h e  s e n i o r  u s e r ,  i t  found t h e  sane p r i n c i p l e  

a p p l i c a b l e  i n  balancing t h e  b e n e f i t s  of d ive r s ion  f o r  proposed 

uses  a g a i n s t  t h e  harms t o  e x i s t i n g  u se s .  The Court concluded: 

we conclude,  t h e r e f o r e ,  t h a t  i n  t he  de t e rn ina -  
t i o n  of an e q u i t a b l e  apport ionment of t h e  water 
of t h e  Vermejo River t h e  r u l e  of p r i o r i t y  is 
no t  t h e  s o l e  c r i t e r i o n .  While t h e  e q u i t i e s  
suppor t ing  t h e  p r o t e c t i o n  of e s t a b l i s h e d ,  s e n i o r  
uses  a r e  s u b s t a n t i a l ,  i t  is  a l s o  a p p r o p r i a t e  t o  
cons ider  a d d i t i o n a l  f a c t o r s  r e l e v a n t  t o  a  j u s t  
appor t ionment ,  such a s  t h e  conserva t ion  measures 
a v a i l a b l e  t o  both S t a t e s  and t h e  balance of 
harm and b e n e f i t  t h a t  might r e s u l t  from t h e  
d i v e r s i o n  sought  by Colorado. 4 0  

From t h e  above, i t  i s  c l e a r  t h a t  ad jud i ca t ed  water r i g h t s  

a r e  no t  a b s o l u t e  p r o t e c t i o n  f o r  those  r i g h t s  i n  an e q u i t a b l e  

apport ionment c a s e .  Federa l  law p r e v a i l s ,  and t h e  law of t h e  

h i g h e s t  cou r t  i n d i c a t e s  t h a t  whi le  e s t a b l i s h e d  p r i o r i t y  w i l l  be 

use£ u l ,  t h e r e  a r e  o the r  a r e a s  of c o n s i d e r a t  ion i nc lud ing  a c t u a l  

b e n e f i c i a l  use ,  e f f i c i e n c y  of d i v e r s i o n ,  and t h e  harm versus  

b e n e f i t  t o  t h e  a f f e c t e d  u s e r s .  Because of t h e  prima f a c i e  ev i -  

dence va lue  t o  c la ims  pending i s suance  of f i n a l  dec rees ,  and 

because of t h e  l i m i t a t i o n s  of decrees  i n  compacting and e q u i t -  

a b l e  apport ionment d i scussed  above, l eng then ing  t h e  a d j u d i c a t i o n  

process  a s  recommended h e r e i n  should no t  jeopardize  Montana's 

i n t e r e s t s .  



5 .  S t a t u t o r y  P r o c e s s  t o  C o r r e c t  A d j u d i c a t i o n  E r r o r s .  

C u r r e n t l y ,  t h e r e  i s  no e x p r e s s  s t a t u t o r y  p r o c e s s  t o  c o r r e c t  

c l e r i c a l  e r r o r s  i n  f i n a l  a d j u d i c a t i o n  d e c r e e s .  T r a d i t i o n a l l y ,  

a  c l e r i c a l  e r r o r  i s  d e f i n e d  a s  a  m i s t a k e  i n  t h e  judgment a s  

r e n d e r e d  which is  a p p a r e n t  f rom t h e  r e c o r d  o r  o t h e r  e v i d e n c e  

and which p r e v e n t s  t h e  judgment a s  w r i t t e n  f rom e x p r e s s i n g  t h e  

judgment a s  r e n d e r e d  by t h e  c o u r t .  I n  c o n t r a s t ,  a  s u b s t a n t i v e  

e r r o r  i n v o l v e s  a  r e a s o n e d  j u d i c i a l  d e c i s i o n  which i s  c o r r e c t i b l e  

o n l y  t h r o u g h  a p p e a l  based  on e r r o r  o f  f a c t  o r  l aw.  

I t  would b e  i m p o s s i b l e  t o  a d j u d i c a t e  s o  many t h o u s a n d s  of  

c l a i m s  w i t h o u t  i n c o r p o r a t i n g  e r r o r s  i n  p o i n t s  of d i v e r s i o n  o r  

p l a c e s  of  u s e .  Montana needs  a n  e x p r e s s  p r o v i s i o n  f o r  t h e  

c o r r e c t i o n  of  c l e r i c a l  e r r o r s  i n  i t s  f i n a l  d e c r e e s .  I t  would 

be  d e s i r a b l e  t o  amend Montana ' s  w a t e r  s t a t u t e s  t o  p r o v i d e  

e x p r e s s l y  t h a t  c l e r i c a l  e r r o r s  i n  f i n a l  judgments may be c o r -  

r e c t e d  a t  any  t i m e  on t h e  motion of  a f f e c t e d  p e r s o n s  o r  a t  t h e  

i n s t a n c e  of  t h e  Water C o u r t  and  p u r s u a n t  t o  such  n o t i c e  a s  t h a t  

C o u r t  deems n e c e s s a r y .  The r e q u i r e m e n t  f o r  n o t i c e  m u s t  b e  

e v a l u a t e d  on a  ca se -by -case  b a s i s  i n  l i g h t  o f  t h e  n a t u r e  of t h e  

r e q u e s t e d  c o r r e c t i o n  and  t h e  p r o x i m i t y  of  t h e  p o i n t  of d i v e r s i o n  

and  p l a c e  of  u s e  t o  o t h e r  d i v e r s i o n s .  When a  change i n  a  d e c r e e  

p o i n t  of d i v e r s i o n  c o u l d  a f f e c t  t h e  d e c r e e d  r i g h t s  o f  o t h e r  

d i v e r s i o n s ,  o r  when a  change  i n  t h e  p l a c e  of  u s e  c o u l d  a l t e r  

t h e  p a t t e r n  of  t h e  r e t u r n f l o w  of  w a t e r  f o r  o t h e r  r i g h t s ,  o t h e r  

u s e r s  s h o u l d  be  g i v e n  n o t i c e  of t h e  r e q u e s t e d  c o r r e c t i o n  and  

t h e  o p p o r t u n i t y  t o  c o n t e s t  whether  t h e  e r r o r  is i n  f a c t  c l e r i c a l  

o r  whether  i t  i m p l i c a t e s  a  s u b s t a n t i v e  change  of w a t e r  r i g h t  i n  

which h i s t o r i c a l  u s e  and i n j u r y  m u s t  be  a s s e s s e d .  

The c o r r e c t i o n  of  s u b s t a n t i v e  e r r o r s  is  p o s s i b l e  under  

l i m i t e d  c i r c u m s t a n c e s  under  Montana l a w .  Ru le  60  ( b )  , MRCP pro-  

v i d e s  a  mechanisn  whereby a  f i n a l  d e c r e e  nay be  s u b s e q u e n t l y  

m o d i f i e d  o r  v a c a t e d .  The Montana c o u r t s  r e c o g n i z e  t h a t  " t h e r e  



must be some point at which litigation ends and the respective 

rights between parties are forever established." 41 Rule 

60(b), however, is an exception to this rule. Rule 63(b) pro- 

vides that a court may relieve a party from a final judgment, 

order, or proceeding for the following reasons: (1) mistake, 

inadvertence, surprise or excusable neglect; (2 ) newly dis- 

covered evidence; (3) fraud; (4) the judgment is void; (5) 

satisfaction, release or discharge of judgment; or (6) "any 

other reason justifying relief fron the operation of the judg- 

ment." The rule goes on to emphasize that Rule 60(b) "does not 

limit the power of a court to entertain an independent action 

to relieve a party fron a judgment, order, or proceeding, . . ."  

The Montana courts have interpreted the "residual clausew 

as recognizing the inherent power of a court of equity to set 

aside judgments. Relief under Rule 60(b)(6) is subject to the 

requirement that the petition for relief be filed within a 

reasonable time. What is a reasonable time depends on the 

particular facts of the case and is addressed to the sound 

discretion of the court. 42 

Thus, the language of Rule 60(b) (6) vests power in the 

courts "adequate to enable them to vacate judgments wherever 

such action is appropriate to accomplish justice. "43 While 

this language may appear to permit the reopening of judgments 

of decrees in many circumstances, it requires a demonstration 

of extraordinary circumstances, other than the five enumerated 

in the Rule, which may justify relief. 4 4 

6. Effect of Final ?owder River Decree on Vnadjudicated 

and Moncompacted Federal Rights. 

The Powder River adjudication was commenced in October 1973 

pursuant to the Water Use Act of 1973. Declarations of rights 

were required to be filed on or before February 1, 1975. The 



U n i t e d  S t a t e s  was  n o t  s e r v e d  b y  t h e  s t a t e  o f  Mon tana  a n d  t h e r e b y  

made a p a r t y  t o  M o n t a n a ' s  w a t e r  r i g h t s  a d j u d i c a t i o n s  u n t i l  J u n e  

1 9 7 9 ,  a f t e r  t h e  c u t o f f  d a t e  f o r  f i l i n g  d e c l a r a t i o n s  i n  t h e  Pow- 

d e r  R i v e r  b a s i n .  I n  1 9 7 9 ,  t h e  M o n t a n a  l e g i s l a t u r e  s t a y e d  a d j u -  

d i c a t i o n  of I n d i a n  c la ims,  a n d  i n  1 9 8 1  t h e  s t a y  o f  a l l  f e d e r a l  

r e s e r v e d  r i g h t s  c la ims  was  e n a c t e d .  

F o l l o w i n g  e x t e n s i v e  d a t a  c o l l e c t i o n  a n d  c la im v e r i f i c a t i o n  

b y  DNRC w a t e r  r i g h t s  s p e c i a l i s t s ,  a  p r e l i m i n a r y  d e c r e e  was 

i s s u e d  i n  May 1 9 8 1  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  S . B .  7 6 .  T h i s  

was f o l l o w e d  b y  e n t r y  o f  a  f i n a l  d e c r e e  two y e a r s  l a t e r  i n  May 

1 9 3 3 .  T h e  f i n a l  d e c r e e  f o r  b a s i n s  4 2 1  a n d  4 2 5  c o v e r s  o v e r  

1 0 , 0 0 0  c l a i m s .  N o t  c o v e r e d  t h e r e i n ,  h o w e v e r ,  a r e  c e r t a i n  I n d i a n  

a n d  f e d e r a l  r e s e r v e d  water r i g h t s  c l a i n s  i n  t h e  Powder  R i v e r  

b e l o w  Clear C r e e k  i n  b a s i n  4 2 5 .  T h e  i s s u e  p r e s e n t e d  c o n c e r n s  

t h e  e f f e c t  o f  t h e  f i n a l  Powder  R i v e r  d e c r e e  o n  t h e s e  u n a d  j u d i -  

c a t e d  a n d  n o n c o m p a c t e d  f e d e r a l  r i g h t s .  

W e  c o n c l u d e  t h a t  a  d e c r e e  w h i c h  d o e s  n o t  a d d r e s s  I n d i a n  a n d  

f e d e r a l  r e s e r v e d  water  r i g h t s  c l a i m s  f a i l s  t o  s a t i s f y  t h e  

r e q u i r e m e n t s  o f  t h e  s t a t u t e  a n d  i s ,  a t  b e s t ,  i n t e r l o c u t o r y  i n  

n a t u r e  a n d  n o n b i n d i n g  a s  a  f i n a l  a d j u d i c a t i o n .  

I t  was t h e  i n t e n t  o f  t h e  M o n t a n a  l e g i s l a t u r e  t o  c o n d u c t  

u n i f i e d  p r o c e e d i n g s  f o r  t h e  g e n e r a l  a d j u d i c a t i o n  o f  e x i s t i n g  

w a t e r  r i g h t s  u n d e r  t h e  M o n t a n a  Water Use A c t .  T h i s  i n c l u d e s  

t h e  a d j u d i c a t i o n  o f  I n d i a n  a n d  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  

c l a i m s  a s  w e l l  a s  c l a i m s  b a s e d  o n  s t a t e  l a w .  T h e  l e g i s l a t u r e  

t h u s  p r o v i d e d  t h a t  b o t h  p r e l i m i n a r y  a n d  f i n a l  d e c r e e s  m u s t  be  

b a s e d  o n ,  among o t h e r  t h i n g s ,  " t h e  c o n t e n t s  o f  c o m p a c t s  a p p r o v e d  

by t h e  Mon tana  l e g i s l a t u r e  a n d  t h e  t r i b e  o r  f e d e r a l  a g e n c y  o r ,  

l a c k i n g  a n  a p p r o v e d  c o m p a c t ,  t h e  f i l i n g s  f o r  f e d e r a l  a n d  I n d i a n  

r e s e r v e d  r i g h t s .  " 4 5  



Hence, decrees which do not reflect consideration of Indian 

and federal claims, as compacted or as filed upon during the 

special filing period therefor, fail to satisfy the statutory 

requirenents for entry of preliminary or final decrees, fail to 

constitute a "complete" or final adjudication, and are, at best, 

interlocutory in nature. It is our recommendation that, at 

such tine when the Indian and federal reserved water rights may 

be incorporated therein, the decrees be noticed out as prelim- 

inary decrees and the procedural steps applicable thereto be 

followed. 

E. ADDITIONAL QUESTIONS CONCERNING THE ADJUDICATION PROCESS. 

1. Legality of the Conclusive Presunption of Abandonment. 

We have concluded that Montana's conclusive presumption of 

abandonment of pre-July 1, 1973 rights is legal and constitu- 

tional. This issue is of concern because numerous water right 

claims were filed after the filing deadline and the Water Court 

has included such rights in issued decrees. Evaluation of this 

issue is complicated because the 1972 Montana constitution pro- 

vides that existing rights to beneficial use of water are 

recognized and confirmed. As stated previously in our report 

in addressing the status of late clains, we have concluded that 

decrees for late-claimed water rights are void as to those 

rights. 

The applicable statute, section 85-2-226, MCA, provides 

that failure to file a claim of an existing right before the 

statutory deadline establishes a conclusive presumption of 

abandonnent of that water right. This statute actually works a 

for£ eiture of a non-claimed water right regardless of the 

existence of non-use of water or intent not to use water. 

Failure to file a claim would work a forfeiture of a real pro- 

perty interest. The provision is constitutional, however, 



b e c a u s e  t h e  Montana l e g i s l a t u r e  p r o v i d e d  f o r  a d e q u a t e  n o t i c e  o f  

t h e  f i l i n g  d e a d l i n e ,  b e c a u s e  t h e  d u t y  t o  f i l e  a  c l a i m  imposed 

by t h i s  s t a t u t e  was r e a s o n a b l e  and d e s i g n e d  t o  accompl i sh  a  

l e g i t i m a t e  g o a l ,  and  t h e  d u t y  t o  f i l e  a  c l a i m  t o  a d j u d i c a t e  a  

w a t e r  r i g h t  i s  a  r e a s o n a b l e  c o n d i t i o n  t o  b e  imposed on t h e  

r e t e n t i o n  and use of  w a t e r  r i g h t s .  

The re  a r e  two a l t e r n a t i v e  ways t o  c o n s t r u e  t h e  p u r p o s e  o f  

s e c t i o n  85-2-226. F i r s t ,  t h e  s t a t u t e  c o u l d  b e  i n t e r p r e t e d  a s  

c r e a t i n g  a n  i r r e b u t t a b l e  p re sumpt ion  of  nonuse and t h e  f o r m a t i o n  

o f  an i n t e n t  t o  abandon upon f a i l u r e  t o  f i l e  a  c l a i m  b e f o r e  t h e  

s t a t u t o r y  d e a d l i n e .  I n  t h e  a l t e r n a t i v e ,  t h e  s t a t u t e  c o u l d  b e  

i n t e r p r e t e d  a s  a  f o r f e i t u r e  of  p r o p e r t y  f o r  f a i l u r e  t o  t i m e l y  

f i l e  a  c l a i m .  The U n i t e d  S t a t e s  Supreme Cour t  h a s  deve loped  

d i f f e r e n t  s e t s  o f  s t a n d a r d s  f o r  d e t e r m i n i n g  t h e  v a l i d i t y  of  

i r r e b u t t a b l e  p r e s u m p t i o n s  and f o r f e i t u r e s .  

An i r r e b u t t a b l e  p re sumpt ion  a r i s e s  where a  s t a t u t e  a l l o w s  

one f a c t  t o  b e  c o n c l u s i v e  e v i d e n c e  o f  a n o t h e r  f a c t .  I r r e b u t -  

t a b l e  p r e s u m p t i o n s  a r e  g e n e r a l l y  d i - s f a v o r e d  by t h e  l aw .  I n  

V l a n d i s  v .  K l i n e ,  4 6  t h e  U.S. Supreme Cour t  s t r u c k  down a  

s t a t u t e  a s  v i o l a t i v e  of t h e  due p r o c e s s  c l a u s e  where t h e  s t a t u -  

t o r y  p re sumpt ion  was n o t  n e c e s s a r i l y  t r u e  and r e a s o n a b l e  a l t e r -  

n a t i v e  means of making t h e  d e t e r m i n a t i o n  were a v a i l a b l e .  

under  s e c t i o n  85-2-226, MCA t h e  f a c t  t h a t  a  p e r s o n  f a i . l e d  

t o  f i l e  h i s  c l a i m  p r i o r  t o  t h e  s t a t u t o r y  d e a d l i n e  e s t a b l i s h e s  

c o n c l u s i v e l y  t h a t  h e  h a s  abandoned h i s  w a t e r  r i g h t .  I f  t h e  

s t a t u t e  is  i n t e r p r e t e d  a s  c r e a t i n g  a n  i r r e b u t t a b l e  p r e s u m p t i o n ,  

i t  c o u l d  f a i l  t h e  V l a n d i s  t e s t  b e c a u s e  i t  is  n o t  n e c e s s a r i l y  

t r u e  t h a t  t h o s e  who f a i l e d  t o  f i l e  a  c l a i m  have  abandoned t h e i r  

wa te r  r i g h t s  by nonuse  and  i n t e n t  t o  abandon,  and b e c a u s e  h e a r -  

i n g s  c o u l d  p r o v i d e  a  r e a s o n a b l e  a l t e r n a t i v e  means t o  d e t e r m i n e  

whether  c l a i m a n t s  have  abandoned t h e i r  w a t e r  r i g h t s .  



Section 85-2-225, MCA nay properly be construed as a for- 

feiture provision instead of an irrebuttable presumption. The 

case of United States v. ~ o c k e ~ ~  presented the United States 

Supreme Court with a situation similar to that presented by 

section 55-2-226, MCA. That case involved a challenge to sec- 

tion 314(c) of the Federal Land Policy and Management Act of 

1976 (FLPMA) which provides that failure to timely file an 

affidavit of assessment work performed on a mining claim "shall 

be deemed conclusively to constitute an abandonment of the 

mining claim . . . by the owner ." Locke's failure to meet this 

statutory deadline resulted in forfeiture of unpatented mining 

claims recognized as property interests entitled to due process 

protection. 

In addressing Locke's due process challenge, the Supreme 

Court discussed both irrebuttable presumptions and forfeitures. 

Locke argued that section 314(c) created an irrebuttable pre- 

sumption of abandonment. Abandonment requires the intent, while 

forfeiture requires only noncompliance with the law. Thus, 

argued Locke, Congress intended that failure to file was but 

one piece of evidence concerning the claimant's intent to 

abandon. 

The Court held that section 314(c) operated as a forfeiture 

provision. The Court reasoned that if the conclusive presunp 

tion arising out of one's failure to file merely shifts the 

burden of going forward with evidence to the claimant to show 

that he intended to keep the claim, nothing conclusive is 

thereby achieved. 

The Court addressed the issue of whether this forfeiture 

provision was constitutional, applying a three part test. 

First, was the duty imposed by the statute reasonable and 

designed to achieve a legitimate state goal? This question was 

answered affirmatively. The Court said that Congress may impose 



reasonable restrictions to further legitimate legislative goals 

by conditioning retention of vested property rights on the per- 

formance of aff irnative duties. This is particularly true, 

said the Court, where the interest is a unique form of property, 

such as an unpatented mining claim. The U.S. government owns 

the underlying fee title to the public domain and therefore 

maintains broad powers over conditions of land use and acquisi- 

tion. The Court also found that the goal of the Act, to rid 

federal lands of stale mining claims and to provide current 

infornation on claims, was a legitimate goal and that section 

314(c) was a reasonable means of achieving that goal. 

Second, does the forfeiture result in a "taking" of private 

property without just compensation? The Court held that rea- 

sonable regulatory restrictions on private property rights do 

not "take" private property when an individual must merely con- 

ply with a reasonable regulation. "[Tlhis Court has never 

required [Congress] to compensate the owner for the consequences 

of his own neglect. "48 

Finally, does the statute provide constitutionally adequate 

process to alter substantive rights? Here, the said the Court, 

Congress provided constitutionally adequate process simply by 

enacting the statute, publishing it, and affording those within 

the statute's reach a reasonable opportunity to familiarize 

themselves with the general requirements imposed and comply 

with those requirements. 

Having satisfied each of the three tests identified above, 

the Court determined that the forfeiture provision of section 

314(c) is constitutional. 

The language of section 85-2-226, MCA is almost identical 

to the language of section 314(c) of FLPMA. It provides that 

failure to file a claim by the statutory deadline establishes a 



conclusive presumption of abandonment of a water right. The 

U . S .  Supreme Court's reasoning as to the distinction between an 

irrebuttable presumption and forfeiture is equally applicable 

to section 85-2-226, MCA. The Montana statute is therefore 

properly construed as a forfeiture provision and is subject to 

the Locke three part test. 

The filing requirement is a reasonable condition on reten- 

tion of a water right. The state's power to impose reasonable 

restrictions is particularly broad in the case of unique forms 

of property. Pursuant to article IX, section 3 of the Montana 

constitution, all water in the state is the property of the 

state for the use of its people. The state therefore maintains 

broad powers over the conditions of its use. Further, the state 

has a legitimate interest in eliminating stale water rights, 

and a filing requirement is a reasonable means of achieving 

that goal. 

Second, as a reasonable regulatory restriction on property, 

section 85-2-226 does not "tal;en private property without just 

compensation. The statute merely requires the claimant to com- 

ply with a reasonable regulation, and the government is not 

required to conpensate an individual for his own neglect. 

Finally, the Montana legislature provided a constitutionally 

adequate process in section 85-2-213, MCA. Notice of the filing 

deadline was not only published in every newspaper in the state, 

it was also mailed with each statement of property taxes in 

1979, 1980, 1981 and 1982. This is significantly more process 

than the Court found to be adequate in Locke. 

The forfeiture provision of section 85-2-226, MCA is con- 

stitutional. 



Given our  c o n c l u s i o n  t h a t  Montana ' s  f o r f e i t u r e  p r o v i s i o n  is  

v a l i d  and  t h a t  d e c r e e s  f o r  l a t e - f i l e d  w a t e r  r i g h t s  c l a i m s  a r e  

v o i d  a s  t o  t h o s e  l a t e  f i l e d  c l a i n s ,  t h e  l e g i s l a t u r e  c o u l d  con- 

s i d e r  r e m e d i a l  l e g i s l a t i o n  p r o v i d i n g  t h a t  l a t e - f i l e d  c l a i m s  may 

be  a d j u d i c a t e d  b u t  s h a l l  have  p r i o r i t i e s  j u n i o r  and i n f e r i o r  t o  

t h e  p r i o r i t i e s  f o r  a l l  r i g h t s  a d j u d i c a t e d  f o r  c l a i m s  which were  

t i m e l y  f i l e d .  Such c l a i m s  p r o b a b l y  would have  t o  b e  made 

j u n i o r  and  i n f e r i o r  t o  r i g h t s  p e r m i t t e d  by DNRC p r i o r  t o  t h e  

e f f e c t i v e  d a t e  of  any  c u r a t i v e  l e g i s l a t i o n .  T h i s  l e g i s l a t i o n  

would a m e l i o r a t e  somewhat t h e  h a r s h ,  a l b e i t  l e g a l ,  e f f e c t  of  

t h e  c o n c l u s i v e  p re sumpt ion  of abandonment .  

We u n d e r s t a n d  t h a t  t h e  Water C o u r t s  soon w i l l  a d d r e s s  t h i s  

i s s u e  a b o u t  t h e  s t a t u s  of  l a t e  c l a i m s .  The Water C o u r t s '  

d e c i s i o n ,  and any  a p p e l l a t e  r e v i e w  by t h e  Montana Supreme 

C o u r t ,  w i l l  a f f e c t  t h e  need f o r  and  n a t u r e  of  any  c u r a t i v e  

l e g i s l a t i o n .  T h e r e f o r e ,  and  because  p r o v i d i n g  o r  n o t  p r o v i d i n g  

a  c u r a t i v e  p r o c e s s  f o r  l a t e  c l a i m s  would i n v o l v e  a  p o l i c y  

d e c i s i o n  by t h e  l e g i s l a t u r e ,  w e  have  n o t  o f f e r e d  any  p roposed  

l e g i s l a t i o n  a t  t h i s  t i m e .  

2 .  E f f e c t  of  t h e  Prima F a c i e  Ev idence  S t a t u t e  and  Need 

f o r  Any M o d i f i c a t i o n .  

The p a  f a c i e  e v i d e n c e  s t a t u t e ,  s e c t i o n  85-2-227, MCA, 

p r o v i d e s  t h a t  a  c l a i m  of an  e x i s t i n g  r i g h t  f i l e d  i n  t h e  a d j u d i -  

c a t i o n  p r o c e e d i n g  c o n s t i t u t e s  p r i m a  f a c i e  p roo f  of t h e  c o n t e n t s  

of  t h e  c l a i m  u n t i l  a  f i n a l  d e c r e e  is i s s u e d  d i s p o s i n g  of  t h e  

c l a i m .  T h i s  s t a t u t e  p r o v i d e s  c e r t a i n t y  of  c l a imed  wa te r  r i g h t s  

u n t i l  t h e  a d j u d i c a t i o n  p r o c e s s  is f i n a l i z e d .  T h i s  c e r t a i n t y  

a s s i s t s  w a t e r  u s e r s ,  and i t  a l s o  a s s i s t s  DMRC i n  i t s  e v a l u a t i o n  

of t h e  a v a i l a b i l i t y  of u n a p p r o p r i a t e d  w a t e r  f o r  p e r m i t  r i g h t s .  

The Water C o u r t  h a s  a p p l i e d  t h e  p r i m a  f a c i e  e v i d e n c e  s t a t u t e  

by t r e a t i n g  t h o s e  w a t e r  r i g h t  c l a i m s  a s  e v i d e n c e  a d e q u a t e  t o  



meet t h e  bu rden  of  p roo f  r e q u i r e d  t o  g r a n t  t h e  c l a i m  u n l e s s  

o t h e r  e v i d e n c e  r e b u t s  t h e  f a c t s  s t a t e d  i n  t h e  c l a i m .  Thus ,  i f  

t h e  c o n t e n t s  o f  a  comple t e  wa te r  c l a i m  a r e  n o t  q u e s t i o n e d  

t h r o u g h  t h e  DNRC v e r i f i c a t i o n  p r o c e s s ,  which i n c l u d e s  u s e  of 

s t a n d a r d  f l o w  r a t e  and o t h e r  c r i t e r i a ,  o r  r e b u t t e d  t h r o u g h  a n  

o b j e c t i o n  by some o t h e r  p a r t y ,  t h e  w a t e r  r i g h t  is d e c r e e d  a s  

c l a  imed. 

The p a  f a c i e  e v i d e n c e  s t a t u t e  c o u l d  b e  i n t e r p r e t e d  a s  

i n a p p l i c a b l e  i n  t h e  a d j u d i c a t i o n  p r o c e s s .  Under s e c t  i on  

85-2-231, MCA, a  p r e l i m i n a r y  d e c r e e  m u s t  be  based  upon t h e  

s t a t e m e n t s  of  c l a i m ,  DNRC d a t a ,  and  a d d i t i o n a l  d a t a  and i n f o r -  

ma t ion  i d e n t i f i e d  i n  t h a t  s t a t u t e .  Moreover,  t h a t  d e c r e e  i s  

r e q u i r e d  t o  i n c l u d e  a l l  of t h e  d e t e r m i n a t i o n s ,  f i n d i n g s ,  and 

c o n c l u s i o n s  r e q u i r e d  f o r  t h e  e n t r y  of a  f i n a l  d e c r e e .  I n  o t h e r  

words ,  t h e  w a t e r  judge is r e q u i r e d  t o  c o n s i d e r  t h e  c l a i m  and  

a l l  d a t a  r e l e v a n t  t o  t h e  c l a i m  which might  r e b u t  o r  supp lemen t  

t h e  c l a i m .  I f ,  b e c a u s e  of i ts c o n s i d e r a t i o n  of t h e  a v a i l a b l e  

e v i d e n c e ,  t h e  Water Cour t  m o d i f i e s  t h e  c l a i m  i n  t h e  p r e l i m i n a r y  

d e c r e e ,  does  t h e  c l a i n  r e t a i n  i n d e p e n d e n t  p r ima  f a c i e  v a l i d i t y ?  

The p r ima  f a c i e  e v i d e n c e  s t a t u t e  s e r v e s  two p u r p o s e s  which 

can  be  r e c o n c i l e d  w i t h i n  t h e  c o n t e x t  o f  a  c o n c l u s i o n  t h a t  t h e  

pr ima f a c i e  e v i d e n c e  s t a t u t e  a p p l i e s  i n  t h e  a d j u d i c a t i o n  p r o -  

c e s s .  F i r s t ,  t h e  s t a t u t e  s e r v e s  t h e  a f o r e m e n t i o n e d  p u r p o s e  of  

p r o v i d i n g  c e r t a i n t y  a s  t o  t h e  n a t u r e  o f  w a t e r  r i g h t s  d u r i n g  t h e  

pendency of t h e  a d j u d i c a t i o n  p r o c e s s .  S i n c e  o n l y  a  f i n a l  d e c r e e  

is s u b j e c t  t o  a d m i n i s t r a t i o n  under  t h e  c u r r e n t  s t a t u t o r y  pro-  

c e s s ,  t h e r e  is  u s e f u l  p u r p o s e  i n  h a v i n g  c l a i m s  a c c o r d e d  p r ima  

f a c i e  e f f e c t  u n t i l  t h e  e n t r y  of t h e  f i n a l  d e c r e e  d i s p o s i n g  of 

t h o s e  c l a i m s ,  even  i f  a  p r e l i m i n a r y  d e c r e e  is  i s s u e d  which 

m o d i f i e s  t h e  c l a i m s .  

The second  p u r p o s e  of t h e  s t a t u t e  is t o  p r o v i d e  a  p r o o f  

p r o c e s s  which can  e x p e d i t e  t h e  a d j u d i c a t i o n  of t h o u s a n d s  o f  



claims without the required presentation of testimonial and 

documentary evidence by each cla inant. 

We find no need to modify the statute as it applies to and 

in the adjudication. We do recommend modification to clarify 

that the statute applies in the adjudication and not in the 

administration of water rights decreed in a temporary prelimi- 

nary, preliminary, or final decree. This modification is recom- 

mended for consistency with our proposal to make temporary 

preliminary decrees and preliminary decrees administerable. 

3. Need for Additional Delineation of DNRC Responsibil- 

ities 

We have not identified any need for greater statutory 

delineation of DNRC's responsibilities. Moreover, the new 

Supreme Court claims exami.nation rules provide ample direction 

for DNRC's activities in support of the Water Court's adjudica- 

tion. 

4. Legal Effect of Decrees Issued by the Water Courts. 

Under current law only final Water Court decrees are sub- 

ject to administration. Such final decrees are subject to 

administration only by court-appointed water comnissioners. 

If the legislature desires to provide for administration of 

temporary preliminary decrees or preliminary decrees, the 

statutes would have to be amended to expressly make those 

decrees administrable either by court-appointed water commis- 

sioners or by another entity. In Appendix IV we offer recom- 

mended legislation to provide that such decrees can be admin- 

istered through the current scheme involving water conmissioners 

appointed by the district courts. To preserve that scheme 

while avoiding the risk of jurisdictional conflicts arising 



between t h e  Water Courts  and t h e  D i s t r i c t  Cour t s ,  i t  appeared 

necessary  t o  provide  i n  t h a t  recommended l e g i s l a t i o n  f o r  t h e  

removal of d e c r e t a l  enforcement powers from t h e  Water Cour t s .  

Montana has  not  y e t  provided a modern comprehensive and 

permanent water r i g h t s  a d m i n i s t r a t i o n  scheme through a  bureau- 

c racy  of s t a t e  water a d m i n i s t r a t i o n  o f f i c i a l s  a s  some o the r  

a p p r o p r i a t i o n  d o c t r i n e  j u r i s d i c t i o n s  have done. While t h e r e  i s  

c u r r e n t l y  no p r e s s i n g  s ta te -wide  need f o r  such comprehensive 

and on-going water r i g h t  a d m i n i s t r a t i o n ,  t h a t  need may very 

wel l  m a t e r i a l i z e  i n  t h e  f u t u r e .  I f ,  and when i t  does ,  we 

b e l i e v e  t h a t  l e g i s l a t u r e  can d e a l  w i t h  t h e  mat ter  i n  a t imely  

f a sh ion  and i n  a  manner which can b e s t  s o l v e  whatever r e a l  

problems a r e  found then t o  e x i s t .  

5 .  E f f e c t s  of t he  1986 S t i p u l a t i o n  and Rela ted Court  

Decis ions  and Rulemaking. 

The obvious r e s u l t  of t he  1986 s t i p u l a t i o n  and r e l a t e d  c o u r t  

d e c i s i o n s  and rulemaking has been the  Supreme C o u r t ' s  promulga- 

t i o n  of t h e  new c la ims  examination r u l e s .  These r u l e s  a r e  per-  

ce ived  by almost  a l l  i n t e r e s t e d  persons  a s  providing an adequate  

p rocess  f o r  t h e  v e r i f i c a t i o n  of c la ims  by DLJRC and t h e  Water 

Court .  The major perce ived  d e f i c i e n c y  i s  i n  the  percep t ion  

t h a t  t h e  r u l e  should  more s p e c i f i c  a s  t o  t h e  Water C o u r t ' s  pro- 

cedures  and,  s p e c i f i c a l l y ,  t h e  manner i n  which t he  Court ad- 

d r e s s e s  and d i sposes  of DNRC f i n d i n g s .  

Given t h e  n a t u r e  of an a d j u d i c a t i o n  of water r i g h t s  on a  

case-by-case b a s i s ,  we b e l i e v e  t h a t  i t  would be d i f f i c u l t ,  and 

p o s s i b l y  imprudent,  t o  s p e c i f y  by r u l e  e x a c t l y  what t h e  e f f e c t  

of DNRC f i n d i n g s  should  be and how they  should  be addressed by 

t h e  Water Court  a s  a f f e c t i n g  t h e  prima f a c i e  c o r r e c t n e s s  of 

c la ims  a s  f i l e d .  C e r t a i n l y ,  a  r u l e  t h a t  DNRC f i n d i n g s  c o n t r a r y  

t o  a  c la im a u t o m a t i c a l l y  r ebu t  t h e  prima f a c i e  evidence va lue  



of a  f i l e d  c l a i m  would be i n a p p r o p r i a t e .  Prima f a c i e  e v i d e n c e  

s t a n d s  u n l e s s  c o n t r a d i c t e d  and overcome by o t h e r  e v i d e n c e .  4 9  

The Water Cour t  m u s t  d e c i d e  i n  each c a s e  whether DNRC f i n d i n g s  

c o n t r a d i c t  and overcome t h e  f i l e d  c l a i m .  

The Montana Supreme Cour t  h a s  n o t  e x p r e s s l y  approved t h e  

1986 s t i p u l a t i o n ,  and we a r e  unab le  t o  conclude  t h a t  i t  h a s  

i m p l i c i t l y  done s o .  T h u s ,  t h e  s t i p u l a t i o n  m u s t  be viewed a s  a  

c o n t r a c t  o r  an a t t e m p t  a t  c o n t r a c t .  I t  is q u e s t i o n a b l e  whether  

t h e  water  Cour t  has  t h e  c a p a c i t y  t o  c o n t r a c t  wi th  l i t i g a n t s  

conce rn ing  how i t  w i l l  p roceed g e n e r i c a l l y  i n  an a d j u d i c a t i o n .  

Such an agreement  would n o t  be w i t h i n  t h e  c o n t e x t  of a  p r e - t r i a l  

o r d e r  o r  o t h e r  c o u r t  o r d e r  e n t e r e d  under t h e  r u l e s  of c i v i l  

p rocedure  which b i n d s  t h e  c o u r t  u n l e s s  modif ied  t o  p r e v e n t  in-  

j u s t i c e .  

The 1987 l e g i s l a t i o n  ( H . B .  7 5 4 )  a l s o  h a s  a f f e c t e d ,  o r  could  

a f f e c t  t h e  a d j u d i c a t i o n .  

The f i r s t  change of  n o t e  e f f e c t e d  by 1 l . B .  7 5 4  was t h e  

m o d i f i c a t i o n  of t h e  p r o c e s s  f o r  s e l e c t i o n  of t h e  c h i e f  water  

judge.  The l e g i s l a t u r e  a t  t h a t  t i n e  c o n s i d e r e d  b r o a d l y  t h e  

q u e s t i o n  of t h e  water  judge s e l e c t i o n  p r o c e s s .  I t  d i d  n o t  

modify t h e  p r o c e s s  t o  a d d r e s s  t h e  concern  of Mr. MacIntyre and 

o t h e r s  t h a t  t h e  n o n e l e c t i v e  p r o c e s s  f o r  water  judge s e l e c t i o n  

is u n c o n s t i t u t i o n a l .  From t h i s  one c o u l d  i n f e r  a  l e g i s l a t i v e  

view of t h e  Water C o u r t s  a s  c o u r t s  " o t h e r w i s e  c r e a t e d  by law" 

which a r e  n o t  " d i s t r i c t "  c o u r t s  f o r  which t h e  a p p o i n t i v e /  

e l e c t i v e  p r o c e s s  a p p l i e s .  

The second s t a t u t o r y  change of s i g n i f i c a n c e ,  i n  our ana ly -  

s i s ,  which was wrought by  H.3. 754 was t h e  l e g i s l a t u r e ' s  d i r e c -  

t i v e  t h a t  when D ~ J R C ' S  v e r i f i c a t i o n  budget  h a s  been expended i t  

i s  n o t  r e q u i r e d  t o  c o n t i n u e  v e r i f i c a t i o n  a c t i v i t i e s  a t  Water 

Cour t  d i r e c t i o n  u n t i l  an a d d i t i o n a l  v e r i f i c a t i o n  budget  i s  



a p p r o p r i a t e d .  S i n c e  v e r f i c i a t i o n  is i n h e r e n t  i n  t h e  Water 

C o u r t ' s  s t a t u t o r y  p r o c e s s  f o r  i s s u i n g  p r e l i m i n a r y  d e c r e e s ,  t h i s  

s t a t u t o r y  c l a r i f i c a t i o n  means t h a t  t h e  a d j u d i c a t i o n  p r o c e s s  w i l l  

p roceed  on a  s c h e d u l e  which i s  d i r e c t l y  r e l a t e d  t o  t h e  l e g i s l a -  

t u r e ' s  f u n d i n g  of  D N R C 1 s  v e r i f i c a t i o n  r o l e .  

6 .  I n t e g r a t i o n  of  S u b b a s i n s  by N o t i c e  of  Mainstem Cla ims .  

Our d i s c u s s i o n  i n  S e c t i o n  B.2. above ,  c o n c e r n i n g  t h e  ade-  

quacy  of  n o t i c e  of j u d i c i a l  p r o c e e d i n g s ,  h a s  a d d r e s s e d  t h e  

q u e s t i o n  of  t h e  i n t e g r a t i o n  of s u b b a s i n s  by n o t i c e  i n  t h o s e  

s u b b a s i n s  of c l a i n s  made on m a i n s t e n  r i v e r s .  We have  recorn- 

mended i n  t h a t  f o r e g o i n g  a n a l y s i s  t h a t  s u p p l e m e n t a l  n o t i c e  pro-  

c e d u r e s  be l e g i s l a t i v e l y  imposed t o  i n s u r e  t h e  b i n d i n g  e f f e c t  

o f  a l l  s u b b a s i n  d e c r e e s  t h r o u g h o u t  t h e  u n i f i e d  r i v e r  sys t em.  




