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July 7, 2022 
 
TO:  Energy and Telecommunications Interim Committee 
FROM: Jameson Walker, Staff Attorney 
RE:  Administrative Rulemaking and Rule Review, July 2022 
______________________________________________________________________________ 
 
 The Energy and Telecommunications Interim Committee is required to review 
administrative rules promulged by the Public Service Commission for compliance with the 
Montana Administrative Procedure Act (MAPA).  
 

PROPOSAL NOTICES 
 

Department of Public Service Regulation and Public Service Commission 
MAR Notice Number: 38-2-255 
Subject: Adoption and repeal of rules pertaining to interventions. 
Summary: The department proposed to adopt New Rule I. Among many things, the rule would 
allow the commission to establish a deadline for intervention in commission proceedings. The 
proposed rule also allows for a procedure for any objection to a party opposing a motion to 
intervene. The proposed rule requires a party to demonstrate why a late motion for intervention 
should be granted. Finally, the proposed rule allows the hearing examiner, for good cause and at 
any time in the proceeding, limit or condition an intervenor's participation in the proceeding. The 
department states the commission's rules have not been revised since 1977 and these rules will 
modernize the process into a single rule.  
 

NEW RULE I  INTERVENTION  (1)  The commission may establish a deadline 
for intervention in commission proceedings. 

(2)  The Montana Consumer Counsel is a party to any proceeding upon filing a 
notice of intervention before the intervention deadline.  After the deadline for 
intervention, the Montana Consumer Counsel may intervene by filing a late motion as 
described in (6). 

(3)  Except as provided in (2), any person seeking to intervene in a commission 
proceeding must file a motion to intervene.  Motions must state: 

(a)  to the extent known, the position taken by the movant and the basis in fact and 
law for that position; and 

(b)  sufficient detail to demonstrate that: 
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(i)  the movant has a right to participate which is expressly conferred by statute or 
by commission rule, order, or other action; 

(ii)  the movant has or represents an interest that is presently and directly affected 
by the outcome of the proceeding, including any interest as a consumer, customer, 
competitor, or security holder of a party; or 

(iii)  the movant's participation is in the public interest. 
(4)  Objections to any motion for intervention must be filed within seven days 

after the date the motion was filed.  Objections must be in the form of a brief and contain 
a short and plain statement of the reasons why intervention should be denied.  Movants 
may file a reply brief to an objection within seven days after the date the objection was 
filed.  No additional briefing is permitted without prior commission approval.   

(5)  Timely motions for intervention will be deemed granted if no objection is 
filed and the commission does not otherwise act on the motion before the deadline 
provided in (4). 

(6)  If a motion is filed after the deadline for intervention, the movant must 
demonstrate why late intervention should be granted.  When ruling on a motion for late 
intervention, the commission or hearing examiner may consider whether:   

(a)  the movant had good cause for the failure to file a timely motion;  
(b)  any delay might result from granting intervention; 
(c)  the movant's interest is not adequately expressed by other parties in the 

proceeding; 
(d)  granting intervention might result in prejudice to or undue burden upon 

existing parties; and 
(e)  the motion conforms to the requirements of (3). 
(7)  Except in extraordinary circumstances, an untimely intervention will not be 

permitted to delay or defer any procedural schedule established before a party's late 
intervention. 

(8)  When necessary to avoid delay, unreasonable duplication of positions, or 
prejudice to other parties, the commission or hearing examiner may, for good cause and 
at any time in the proceeding, limit or condition an intervenor's participation in the 
proceeding. 

 
The department proposes to repeal 38.2.2401, 38.2.2403, 38.2.2404, 38.2.2405, and 38.2.2406 
(38.2.2402 was previously repealed). The department states that New Rule I will replace these 
rules related to interventions. 
Notes/Hearing: The department will hold a public hearing on August 2, 2022 to consider the 
notice. This notice will be published in the July 8, 2022, Montana Administrative Register. The 
existing rules that the department proposes to repeal are on an attached sheet. 
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38.2.2401    CONTENTS OF PETITION 
(1) Any person interested in and directly affected by the subject matter of any hearing or 

investigation pending before the commission may petition to become a party thereto. Intervenors 
shall have the right to call and examine witnesses, cross-examine opposing witnesses, and be 
heard on all matters relative to the issues involved. The petition to intervene shall be filed with 
the commission and shall contain the docket number and title of the proceeding, and all such 
contents required for pleadings set forth in these rules. The petition shall also indicate whether 
general or special intervention is sought. 

(2) In the discretion of the commission or hearing examiner persons desiring to testify at a 
commission hearing may be allowed to do so without filing a petition to intervene. Such persons 
may also be allowed to cross-examine witnesses. 
 

38.2.2403    GENERAL INTERVENTION 
(1) Any person, other than the original parties to the proceeding, who shall desire to appear 

and participate in any proceeding before the commission, and who does not desire to broaden the 
issues of the original proceeding, may petition in writing for leave to intervene in the proceeding. 
Such a petition shall be filed no later than the intervention deadline established in a procedural 
order, if one is entered. If no procedural order is entered, the petition shall be filed no later than 
one week prior to the commencement of hearing. No such petition or motion shall be filed after 
these times, except for good cause shown. The petition or motion to intervene must disclose the 
name and address of the party intervening; the name and address of his attorney, if any; a clear 
and concise statement of the direct and substantial interest of the petitioner in the proceeding; his 
position in regard to the matter in controversy; and a statement of the relief desired. 
 

38.2.2404    SPECIAL INTERVENTION 
(1) Any person, other than the original parties to the proceeding, who shall desire to appear 

and participate in any proceeding before the commission, and who desires to broaden issues of 
the original proceeding, shall petition in writing for leave to intervene in the proceeding, which 
petition shall be filed with the commission and copies thereof shall be mailed to the original 
parties to the proceeding at least 15 days prior to the date of the hearing. The petition must 
disclose the name and address of the party intervening; the name and address of his attorney, if 
any; a clear and concise statement of the direct and substantial interest of the petitioner in the 
proceeding; and his position in regard to the matter in controversy. There shall be attached to 
said petition a complaint or answer, as the case may be, setting forth clearly and concisely the 
facts supporting the relief sought. 
 

38.2.2405    DISPOSITION OF PETITIONS AND MOTIONS TO INTERVENE 
(1) Petitions and motions to intervene not already allowed shall be considered first at all 

hearings, or may be acted upon prior to hearing, and an opportunity shall be afforded the original 
parties to be heard thereon. If it appears, after consideration, that the petition or motion discloses 
a substantial interest in the subject matter of the hearing, that participation of the petitioner will 
be in the public interest, or that the granting of the petition would not unduly broaden the issues 
in the proceeding, the commission may grant the same, which may be done by order or oral 
ruling at the time of the hearing. Thereafter, such petitioner shall become a party to the 
proceeding and shall be known as an "intervenor" with the same rights and responsibilities as 
other parties to the proceeding. Whenever it appears, during the course of a proceeding, that an 
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intervenor has no substantial interest in the proceeding, and that the public interest will not be 
served by that party's intervention therein, the commission may dismiss that party from the 
proceeding; provided, however, that a party whose intervention has been allowed shall not be 
dismissed from a proceeding except upon notice and a reasonable opportunity to be heard. 
 

38.2.2406    LIMITATION ON INTERVENTION 
(1) When two or more intervenors have substantially similar interests and positions, the 

commission or presiding officer may, in order to expedite the hearing, limit the number of parties 
who will be permitted to cross-examine, make and argue motions, or object on behalf of such 
intervenors. 
 


