
SB 392 AND HB 494 FACT SHEET AND FAQ 

Purpose: 

This document is part of Montana Department of Transportation’s ongoing outreach and 

communication to help clarify SB 392 Facility Interstate Right of Way Occupancy Proposed Rule Notice 

MAR 18-187.  MDT will provide formal answers to all official public comments once the public comment 

period concludes on July 15, 2022 which has been extended to ensure the interested parties have time 

to comment. 

History: 

During Montana’s 2021 Legislative Session, SB 392, “An act providing for the grant of right-of-way by the 

Montana Department of Transportation (MDT) for Certain Eligible Projects along interstate highways” 

was passed and subsequently codified at 60-4-601 MCA.    

The Legislative Session also passed HB 494 which was codified at 60-4-501 MCA, “An act revising 

transportation construction law; providing for collaborative broadband installation; and providing rule 

making authority”.  MDT’s proposed Utility Right-Of-Way Occupancy rules set forth in MAR Notice 18-

187 are based on the codified language adopted into law.   

MDT implemented 60-4-601 MCA and 60-4-501 MCA by drafting a proposed new rule I for interstate 

facilities under 60-4-601 MCA and new rule II for non-interstate commission designated highways to 

encourage broadband deployment in those highways.    

60-4-601. Interstate right-of-way -- department role. (1) The department of transportation may 
grant a right-of-way use agreement for the use of longitudinal right-of-way along interstate highways in 
the state for eligible projects that: 

(a) provide evidence that construction and completion will result in a significant investment, a 
documented positive significant fiscal impact, or both, to the Montana economy within the first year of 
operation; 

(b) are in the public interest; and 

(c) are approved by the federal highway administration. 

(2) To request a right-of-way use agreement in accordance with this section, the owner of an eligible 
project must submit an application to the department that demonstrates compliance with subsection (1). 
The department shall work with the applicant and the federal highway administration throughout the 
review process and approve or deny the application within 90 days of approval by the federal highway 
administration. 

(3) The department and the applicant shall agree to the payment of the fair market value of the 
portion of the right-of-way where the project will be located prior to the right-of-way use agreement 
being granted. 

(4) The department may adopt rules necessary for the administration of this section, including 
application fees to be paid by an applicant seeking a right-of-way use agreement and any rules necessary 
to ensure the state is not prevented from receiving federal funds for highway purposes. 

(5) For the purposes of this section: 



(a) "Eligible project" means a pipeline or fiber optic or other communications-type cables and 
associated infrastructure. 

(b) "Public interest" is determined by federal highway administration guidance. 

History: En. Sec. 1, Ch. 439, L. 2021. 

The Montana Department of Transportation was given the authority to develop administrative rules via 

HB 494 – “Revising transportation construction law; providing for collaborative broadband installation; 

and providing rulemaking authority” which was signed into law: 

60-4-501. Broadband deployment.  

(1) The department shall maintain a list of entities working on broadband deployment in the state. 

(2) When the department plans a highway construction project involving construction methods 
suitable for installing broadband conduit in the highway right-of-way or conducive to accessing the 
utility right-of-way, the department shall notify entities working on broadband deployment of the project 
to encourage collaborative broadband installation. 

(3) The department may adopt administrative rules to implement this section. 

(4) As used in this section, "entities working on broadband deployment" includes but is not limited 
to local governments, nonprofit organizations, cable television companies, and telephone companies. 

History: En. Sec. 1, Ch. 221, L. 2021. 

 

Questions & Answers: 

1. Q: What is an Eligible Project for longitudinal interstate occupancy? 

A: As defined in 60-4-601 (5) (a) MCA, "Eligible project" means a pipeline or fiber optic or other 

communications-type cables and associated infrastructure.   

2. Q:  How are applicants to show/determine if “Construction and completion will result in a 

significant investment, a documented positive significant fiscal impact, or both to the Montana 

economy within the first year of operation” as required by 60-4-601 (1) (a) MCA? 

A:  The requirement for documented positive significant fiscal impact codified in 60-4-601 (1) 

(a) MCA.  MDT will evaluate significant fiscal impact on a case-by-case basis including 

information such as whether the completed installation will provide service benefits to 

Montana citizens, a revenue stream for reinvestment into future infrastructure projects, etc.  

3. Q:  How is “public interest” defined as required by 60-4-601 (1) (b)? 

A:  Public interest is defined by Federal Highway Administration (FHWA) under 23 CFR 1.23 (c) 

as non-highway uses of the right of way where such occupancy, use, or reservation is in the 

public interest and will not impair the highway or interfere with the free and safe flow of traffic 

thereon.   

 

 



4. Q: Why do both the Montana Department of Transportation (MDT) and the Federal Highway 

Administration (FHWA) need to be involved in interstate eligible application process? 

A: MDT is responsible for managing the operations and occupancy of federally funded rights of 

way.  FHWA has delegated its interstate right of way permitting duties to MDT but has retained 

authority to grant or deny final approval. The department is responsible for adopting rules 

necessary to administer occupancy within interstate rights of way.  MDT proposes using its 

existing utility right of way permitting process, which includes both MDT and FHWA approvals, 

and plans to incorporate the new longitudinal interstate occupancy application process within 

the existing system.  MDT has consulted with FHWA during the rule making process to ensure 

compliance with federal requirements.   

MDT’s role is to grant right of way use agreements for longitudinal occupancy within the 

interstate for eligible projects. The department will serve as a liaison between the facility 

applicant and FHWA to facilitate the review and approval process.  MDT must ensure that all 

interstate right of way installations comply with all applicable state and federal statutes and 

rules. 

5. Q:  How will the department determine sufficient installation and future maintenance limits for 
an eligible longitudinal interstate project? 

A: MDT determined that 6-foot broadband and 12-foot pipeline corridors, leased under a right 

of way use agreement, will be used to establish how much acreage is needed to calculate a fair 

market value for the use agreement.  These corridors are not intended to be used for the actual 

construction and maintenance limits.  Instead, construction and/or maintenance limits will be 

established on a case-by-case basis based on each project design (e.g. topography limitations, 

right of way availability, safety analysis, etc.).  Any party may submit a rule comment with 

reasons MDT should consider an alternative corridor.   

 

6. Q:  What is the intent of the “dig once” requirement on interstate highways? 

A:  The dig-once construction concept is intended to minimize construction disruptions and 
maximize the use of limited right of way on interstate highways while preserving the highway 
integrity and avoiding interference with the free and safe flow of traffic thereon.     

MDT’s intention to utilize multiduct installation will accomplish the dig-once goal and preserve 
the integrity of the federally funded interstate.   

MDT’s non-interstate highways do not require a multiduct facility.   

7. Q:  What are MDT’s interstate multiduct installation requirements? 

A:  MDT will require the first broadband facility installation within the interstate right of way to 
install a minimum of 4 conduits for broadband and communications.  A requirement for 
additional capacity may be negotiated prior to project approval.  The multiduct installation is 
being required to both maximize the limited available space within the interstate right of way 
and minimize construction within the interstate right of way while establishing additional 
communication and broadband capacity.   



Though this will result in additional upfront costs, the broadband facility owner will be able to 
recoup its actual installation and material costs by selling available capacity on a first come, 
first served basis.  MDT will not charge for empty innerduct, or conduit installed concurrently 
within the same trench line along the interstate right of way.  Any company that purchases one 
or more of these empty conduits will take over ownership and maintenance of the purchased 
conduit and will be required to enter into a right of way use agreement with MDT for each 
conduit that is occupied.   

Interstate pipeline facility installations will not be required to install empty broadband conduit.  
MDT’s intention is to maximize available right of way and will encourage joint pipeline and 
broadband conduit installation through negotiations between applicants.    

8. Q: Why is “fair market value” being used to determine the right of way use agreement lease 
rate instead of actual cost? 

A:  The requirement to charge fair market value for the portion of the right of way being used 
was codified in 60-4-601 (3) MCA.  Interstate right of way was primarily acquired for the sole 
use of constructing and maintaining interstate infrastructure.  MDT requests to be 
compensated for any additional occupants of the interstate right of way beyond its originally 
intended purposes.   

9. Q: How is “fair market value” being determined for interstate Right-of-Way use agreements? 

A: Fair Market Value for determining eligible facility interstate occupancy will be determined 
using the following methods and resources: 

• Rural land values will be calculated using the “USDA Land Values 2021 Summary” – this is an 

annual publication by the USDA.  Land valuations are based on “Irrigated and Non-Irrigated 

Cropland Average Value per Acre”.   

• Urban land values will be calculated using MT Department of Revenue land values per acre 

for “Urban Areas” and is the lowest price calculation per acre available for these areas.  Each 

of Montana’s Urban Areas have different land values per acre.  These values will be applied 

to each individual Urban Area for calculating fees. 

• GIS mapping analysis using actual city limits for all communities with a population over 

5,000 is included in the “Urban Area” category.  All other lands along the interstate are 

considered rural.  City limits provide the smallest geographic area for calculating these fees 

(vs. lands included in the boundaries of MPO’s or “Urbanized” areas).  Urban areas such as 

the city of Belgrade and city of Laurel will be omitted from these calculations as their city 

limits do not encompass the interstate corridor. 

• Total acreage will be determined using GIS analysis which measures linear feet of urban and 

rural land designations.  The linear feet will be multiplied by the corridor width (6 feet for 

fiber/communication, 12 feet for eligible pipelines) to determine the fair market value for 

the right of way use agreement. 

Any party may submit a rule comment with reasons MDT should consider an alternative rate.   

 

 

 



10. Q: Will MDT be charging full fair market value for total acreage?  

A: No, MDT will apply a predetermined percentage multiplier to reduce the total fair market 

value.  MDT has initially proposed a 10% multiplier for both urban and rural areas based on 

standard MDT lease rates for use of federally funded right of way.  Any party may submit a rule 

comment with reasons MDT should consider an alternative rate.   

11. Q:  Will MDT only grant a 30-year interstate right of way use agreement term?  

 

A: MDT initially proposed a 30-year term length with an option to renew.  Any party may submit 

a rule comment with reasons MDT should consider an alternative term length.   

 

 

12. Q:  What payment options are available to successful applicants for the interstate right of way 

use agreement? 

 

A:  Payment options include a lump sum payment upfront or incremental payment over the life 

of the term.  The incremental payment option requires a 20% down payment upfront and the 

remaining 80% will be paid in equal installments every 5 years thereafter over the life of the 

term.  Any party may submit a rule comment with reasons MDT should consider alternative 

payment options.   

 

13. Q: Why are eligible project facilities allowed within the interstate right of way not eligible for 

payment of relocation costs? 

A:  Under 60-4-601 (5)(a) MCA, only “eligible projects” (pipeline or other communications cable) 

may occupy interstate right of way.  Eligible projects are not defined in this statute as a 

public/private utility.  Eligible projects will only be allowed longitudinally within interstate rights 

of way under a right of way use agreement which are not eligible for payment of relocation 

costs under the relocation statutes.  

14. Q:  Why are broadband facilities in non-interstate right of way not eligible for payment of 

relocation costs? 

 

A:  MDT’s existing administrative rules currently address public and non-public relocation 

participation.  Broadband facilities are not regulated in the state of Montana and will continue 

to occupy non-interstate right of way with a utility encroachment permit which are not eligible 

for payment of relocation costs.  Regulated telecommunication companies will continue to 

occupy non-interstate right of way with a utility occupancy agreement and are eligible for 

payment of relocation costs.   

 
 



15. Q: Should relocation of the eligible facility be required within interstate right of way, will MDT 
assure the eligible facility owner that the eligible facility will again be allowed to occupy the 
interstate right-of-way? 

A:  MDT will consider the eligible facility’s ability to relocate within the available interstate right 
of way. If a Federal Aid construction project requires the relocation of an eligible facility outside 
of the available interstate right of way, it would be necessary for the facility owners to establish 
additional easements with adjacent property owners for the affected section of highway.  MDT 
will not reimburse the facility owner for any associated costs.  Any party may submit a rule 
comment with reasons MDT should consider alternative relocation partnership options.   

16. Q:  Will MDT require all fiber optic/communications-type cable to be enclosed in conduit? 
 

A:  MDT will continue to allow for direct bury of fiber optic/communication cable in non-
interstate right of way.  MDT will require fiber optic/communication cable in interstate 
right of way to be enclosed in conduit to facilitate a dig-once construction process. 

 

 

 


