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May 10, 2024

Water Policy Interim Committee
P.O. Box 201706
Helena, MT 59620-1706

Dear Chairman Walsh and Committee Members,

Our members collectively do more than any other group or entity in Montana to protect and improve
Montana’s surface water quality. Over the past decade, Montana’s municipalities, their industry partners,
and our wastewater system taxpayers have spent hundreds of millions of dollars to remove excess nutrients
from their wastewater discharge loads. Montana has done far more to reduce the amount of nutrients in
our discharges than any of our neighboring states in EPA Region 8 and most other states across the nation.
We are proud stewards of both our watersheds and our ratepayer funds.

Our organizations were strong proponents of SB 358 (Chapter 342, Laws 2021) and have been members
of the Nutrient Work Group since it began its work on these rules in May 2021. SB 358 authorized for
Montana the same process that many other states in the country use successfully to protect waters from
nutrients, and what the USEPA itself encourages states to do — adaptive management. (Memorandum
Jrom Radhika Fox Assistant Administrator, Office of Water, USEPA, “Accelerating Nutrient Pollution
Reductions in the Nation’s Waters,” April 5, 2022.) Under this framework, stakeholders in protecting
Montana’s water quality and beneficial uses can more effectively, accurately, and affordably determine
how best to address all nutrient contributions to a waterbody.

Unfortunately, the draft rules that the Department published propose a program that will instead require
expensive and environmentally costly treatment upgrades. Therefore, we respectfully request that WPIC
object to the adoption of the rules published at MAR Notice No. 17-434 on April 26, 2024 and direct the
Department to analyze the economic impacts of the proposal pursuant to the Montana Administrative
Procedure Act and the Montana Water Quality Act and submit that analysis to the public for review and
comment before the Department moves forward with its proposal.

Analyze the Economic Impacts of the Proposed Standards on Montanans

The Montana Administrative Procedures Act provides that on written request of an administrative review
committee, a state agency must prepare a statement of the estimated economic impact of a proposal.
(Section 2-4-405, MCA.) The Water Policy Interim Committee is the administrative rule review
committee for the Department of Environmental Quality where the primary concern is the quality or
quantity of water.
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The need to conduct an economic impact analysis of the nutrient rule package cannot be overstated. SB
358 was, in part, passed in response to the ongoing litigation over the Department’s adoption of numeric
nutrient standards concurrent with a “variance.” The variance, allowed by the Clean Water Act, would
grant a discharger more time to meet the numeric standards if the discharger could show that doing so was
infeasible due to natural conditions, the presence of dams, diversion or other hydrologic modifications,
physical conditions related to natural features, or that meeting the standard would cause more
environmental damage or would result in substantial and widespread economic and social impact. During
the term of the variance, the “highest attainable condition” of the waterbody, as determined by DEQ and
approved by EPA, must be met.

Instead of creating a narrative standard for nutrient regulation, however, the Department’s proposal
“translates” the narrative standards to numeric standards for total nitrogen and total phosphorus that are
similar to the previous numeric standards and, likewise, not reasonably achievable. Additionally, the
Department’s proposal adds numeric limits for causal and instream response variables. These revised
“narrative” rules work exactly like numeric standards — if a discharger hits or exceeds the threshold
number, they are considered in violation of the standard. That is not and was never intended by the
legislature to be the narrative standard or the implementation of SB 358. However, it is the interpretation
and implementation specifically requested by EPA Region 8:

“One way to provide such assurance would be to adopt a numeric translator for the
narrative criterion in rule or to incorporate a numeric translator by reference. For example,
MDEQ could adopt protective thresholds for response variables that are scientifically
defensible and protective of the applicable designated uses in rule, and incorporate by
reference the technical documents that provide a reliable process for deriving TN and TP
levels associated with those response variable thresholds.” (Letter from Andrew Todd,
Chief, Water Quality Section, Region 8, US.EPA to Galen Steffens, Water Quality
Planning Bureau Chief, MDEQ, August 18, 2021.)

This approach does not follow the process set forth in the Clean Water Act, recognizing that the state has
primacy in setting water quality standards. Instead, the Department’s proposed rules essentially follow the
path of the numeric standards that were repealed by SB 358. Because those standards were technologically
and economically infeasible, we respectfully ask WPIC to request that the Department prepare an
economic impact statement for the proposed rules that includes:
(1) a description of the classes of persons who will be affected by the proposed rule, including those
Montanans that will bear the costs of the proposed rule;
(2) a description and quantification of the probable economic impact of the proposed rule upon the
dischargers, their taxpayers, owners, and shareholders;
(3) the probable costs to state agencies of the implementation and enforcement of the proposed rule
and any anticipated effect on state revenue;
(4) an analysis comparing the costs and benefits of the proposed rule to the costs and benefits of
alternatives to the rule;
(5) an analysis that determines whether there are less costly or less intrusive methods for achieving
the purpose of the proposed rule;
(6) an analysis of any alternative methods for achieving the purpose of the proposed rule, including

those were seriously considered by the agency and the reasons why they were rejected in favor of
the proposed rule;
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(7) a determination as to whether the proposed rule represents an efficient allocation of public and
private resources; and

(8) a quantification or description of the data upon which subsections (2)(a) through (2)(g) are based
and an explanation of how the data was gathered. (Section 2-4-405(2), MCA.)

The Montana Water Quality Act also specifically requires the Department to ensure that effluent standards
meet these thresholds. The Department shall “formulate and adopt standards of water quality, considering
the economics of waste treatment and prevention.” (Section 75-5-301(2), MCA..) Further, in adopting
effluent standards, “the Department shall ... ensure that the standards are cost-effective and economically,
environmentally, and technologically feasible.” (Section 75-5-304(2), MCA.) The Department has not
analyzed any of these economic impacts required by the statute in proposing the new nutrient rules.

Since at least September 2021, our members have been providing data and information to DEQ about the
impacts of the Department’s proposed course of action to impose technologically unachievable and cost-
prohibitive nutrient standards on point source dischargers. By setting nutrient limits, with or without an
adaptive management program, the proposed rules will require permittees who discharge to a listed
waterbody in Montana to move to the highest levels of treatment. The USEPA itself recognizes that
upgrading to these treatment levels requires greater use of chemicals and energy, release more greenhouse
gases, generate greater volumes of biosolids residuals for disposal, and require enormous design,
construction, and operating costs:

“Careful consideration should be given to the benefits from lower nutrient levels compared
to the potential environmental and economic costs associated with treatment processes used
to achieve those levels.” (EPA, Life Cycle and Cost Assessments of Nutrient Removal
Technologies in Wastewater Treatment Plants, August 2021.)

Utilities cannot meet the very low standards proposed in the rules even with the highest levels of treatment
currently available. The current version of the rule package includes these unachievable standards in the
first permit cycle. Treatment upgrades to attempt to meet them will necessitate huge increases in
assessments on the community ratepayers and existing industrial dischargers. The new standards also
create a barrier to new industrial and municipal development.

Whereas the Department has contended permittees may obtain a variance or compliance schedule, these
are not certain nor permanent solutions. DEQ is required to continually revisit the applicability of the
variance and the Ninth Circuit found that variances cannot apply in perpetuity. At some point, every
permittee that discharges could be required to pay for and achieve the highest levels of treatment with
serious environmental and economic consequences, particularly for smaller communities. Even if that
treatment is accomplished, the underlying standards will still not be achieved.

Review the Nutrient Science

Since the passage of SB 358, DEQ has repeatedly informed the Nutrient Working Group and this
committee that in developing the new nutrient rules, they “will utilize the existing science of nutrient
impacts to Montana's beneficial uses [and] will not revisit the science.” (Nutrient Work Group Session 1
Meeting Presentation, May 27,2021.) While we had hoped that the rule package would allow watershed-
specific investigations that consider the specific uses within the watershed and their relationship to nutrient
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levels, instead the rule package begins with the premise that the unachievable numeric standards for total
nitrogen, total phosphorus, and the response variables all apply at the large-scale ecoregion level. But the
relationship between uses and nutrient levels is not clearly defined and is highly variable. For example,
the Department listed the middle segment of the Gallatin River as impaired for algae, which indicates that
that the river no longer supports recreation. But recreation continues and the river’s nutrient levels remain
below even the previous numeric standards. That indicates that there are likely other factors beyond what
a permitted discharger can control that are leading to algae growth. In such situations, continued lowering
of nutrient discharge limits at great cost is not the correct answer, yet under the Department’s rule package
that is exactly what will occur, with no flexibility for a site-specific solution absent additional rulemaking.

This illustrates a fundamental requirement of SB358 that is lacking in the rule package — a reasonable
balance of all factors impacting the water body. We have additional technical concerns, including the
subjective nature of measuring at least one response variable (percent bottom cover by filamentous algae),
the subjective nature of studies used to establish the threshold level of benthic algal chlorophyll, the
creation of a revised biotic index that has not previously been used in mainstream assessments, potential
duplication or contradiction of the proposed dissolved oxygen standards with existing dissolved oxygen
standards, the applicability and validity of historic nutrient dosing studies (which, among other concerns,
was also raised by EPA in their August 18, 2021 letter to DEQ), and whether the numeric standards DEQ
crafted represent impairment levels or sensitivity levels. The independent applicability of each of these
variables essentially creates new water quality standards for parameters that have not been measured.

Compare the Nutrient Regulation in Other States

To help the Committee understand the extreme position of the rules proposed by DEQ, we suggest that
the Committee request that its legislative staff prepare a state-by-state analysis of the nutrient standards
adopted and enforced nationwide, or at least by those states within EPA Region 8 as well as neighboring
states like Idaho. No other state in Montana’s region is required to comply with the type of strict nutrient
thresholds — whether adopted as numeric standards or “translated” into response variables — that Montana
dischargers are being required to meet. This seems irrational since a significant portion of nutrients in
wastewater come from human waste and Montana has one of the lowest populations among the headwaters
or Rocky Mountain states. Colorado, where EPA Region 8 is headquartered, recently announced that, due
to the apparent impossibility of obtaining the necessary design, construction, and operational services
needed to comply with numeric nutrient standards, it has further extended the timeline by which it intends
to even begin consideration of numeric nitrogen standards. Of note, Colorado has also created an incentive
program to reward dischargers that move forward with the kinds of system improvements that Montana’s
dischargers have already made.

We have detailed information about the nutrient regulations adopted in each of our surrounding states that
have been reviewed and approved by EPA. See Attachment A. However, there may be a benefit to having
a wider, neutral, and independent review conducted by your own staff.

In summary, we respectfully request that WPIC object to the proposed rules and direct the department to
conduct an economic impact statement of the proposed rules and program while the committee obtains
an evaluation of the use of the nutrient science in the proposed rules and a comparison of how other
states regulate nutrients. These analyses will allow the Department, the Water Policy Interim Committee
(WPIC), the Water Pollution Control Advisory Council (WPCAC), the Nutrient Working Group, the
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sponsor of SB 358, and the public to fully understand and consider the economic impacts of and

alternatives to the proposed rules prior to their adoption.

Sincerely,

it

Kelly A. Lynch
Executive Director
Montana League of Cities and Towns

(e ulaens

Alan Olson
Executive Director
Montana Petroleum Association

Enclosure; Attachments

CC:

DL

Matt Vincent
Executive Director
Montana Mining Association

o
B N

John Iverson
Executive Director
Treasure State Resources Association

Honorable Greg Gianforte, Governor of Montana
Honorable Kristen Juras, Lieutenant Governor of Montana
Senator John Esp

Water Pollution Control Advisory Council (WPCAC)
Department of Environmental Quality

Nutrient Work Group



‘poltad Suipuoq JeaA-Qg pJepuels ayi 4aA0 4o Aed 03 pjoyssnoy

Jad 000‘ST$ Ueyl alow {NOZ$ uey3 sJow uoose| e Suijesado Aualind S| Jeyl sjuaplisal 000 40
AJIUNWWO? B 350D 0} PaJeWI}S3 S| SIUSLINU JO %06 INoge Sulrowal Jo d|qeded jueld [edjueydsw v ‘(4o
SulAed ||11s 2Je siaAedxe) |B20] Y3 YIIyM ‘[9A3} JUSWIIESI] JUSLIND 3y} 03 393 0} PaSaAUl Apeale INGSS
ueyl 240w 3Yj 03 UOHPPE Ul S SIY1) INZ$ ueys sJow Jo 3503 3ufjesado |enuue pue |NQ6$ LByl sJow

J0 1500 |eyded e Je Juawieas) Jo [9A3] 4ay3iy e aiinbal |Im JaARY ulje||es 3se3 ay3 03 931eyasip panuijuod
‘gjdwexa 04 *9oudiIadxa pue a3psjMmou] 413y} U0 PIsed S350 Pajewliisa papiroid aney Asy] ‘sspedsp
10} saN|1oe) Ja3eMalsem (edo| Suiessdo pue ‘Suip|ing ‘Sulusisap Ua3( 2AeY BUBJUOIA Ul S9RIUNWWOD
ay} 10} S123ujBuUD pa3oeIIUoD "WiIe|d 1By} S1ejueISqNs 01 AeM Ou si 3Jay3 0s ddueping Suiwiad

ulezuod Jou op sajnJ pasodoud syj ‘syuLiad agieyssip Ul pasn aq ||Im Jey3 sIaquuinu ayj Jou dJe asaLf}

swie Juswiledaq ays Ysnoylly ‘|qeasiyse AjjeaiSojouyaay Ajjuaiind jou a4e ‘Siaquinu 3samo) a3 4

Je ‘pue Juawilealy Jo s|2A3| 15aysSiy ay3 a4inbau jey3 SUOITBJIUSIUOD JUSN|4I3 UIBIUOI S3NJ pasodold ay |

"spJepuels JusliInu aAnelseu Ajaund asn e eo3eq Yyinos pue ‘ejoxeq YoN ‘SUlWoApN "3|qiseajul

S SPJEepUE]S JUSLIINU dUaWNU YyIm Suije|nsau jey) aziu303J Asy) asnedaq a|qeAalyde Ajjesisojouyday
pue Ajjea1lou02 Yoq aJe Jeys Splepuels Jusn|s paseq-A30jouyda} asn yejn pue opeJojo)

"SHWI| JUSN[H42 paseqg-Alljenb Jajem Yaim saSieydsip 924n0s juiod sjiwuad Jou splepuels JUslInu JLswnu
apIMa]e1S YHm sajenSa4 g uoiSay Vd3 Ul 91€3s JSYlo ON ‘splepue)s sje)s paseq-Ajijenb Jajem jualinu

JuBWINU Y}IM SpIMaje]s sajejnSal g uoiSay Yd3 Ul 91e3s JaYylo ON "SpPJepue)s Juali3nu JLawnu alinbai

30U S20P DY 12JBAA UES|D 3Y} pue SpJepue)s Ajljenb Jajem jusiiinu JLISWNU [EI9PS) OU e 3JdY |

*J1J2U3q 33} YHM IS0 SWDJIXD U Je sswod sjue|d juswieay

191EMBISEM WO PAOUISI 9 0} JUSWISIDU| SUjUIBWS) U] ‘|BAOWJ JUSIIINU JO S|9A3| 3seq dA3IYde
s138.1eydsip 32U0 ‘Yd3 Aq pajou sy ‘a4l 211enbe 3103304d 03 Alessadau 3| S Jou ‘GGE gS Aq pauoisIAUL
yoeoudde paysiaiem 3|qixal4 Y3 10U S| Jey] JaW a9 SN 1ey] JaGWINU Jsey pue piey e aAeY slojedipul

35043 JO oeD UaNIMOH ‘USSAXO POA|OSSIP Sulpn|aul ‘Apog J93eMm e JO U}{eay SY3 SUIWLIISP 0} PIjsay.

pue paJojluow 2q Ued Jey3 sio1edipul Alljenb Ja3em Jo Jsquinu e apn|dul op ss|nJ pasodoud ay] “uagAxo
4O >2€| WoJ.j 341) d13enbe 123304d 03 s}iwIad a8Jeydsip Jo) a3ejd uj a1e splepuejs ua3Axo paAjossig

(‘TZ0Z 1Sh8ny ‘sjubjd JUaWIDaI [ 12IDMAISDAA Ul S3|BOJOUYD3 | [DAOWBY JUBLIINN JO SJUBLISSASSY

350D pup 31942 aji7 ‘Vd3) "s1pedull JILIOUO0D3 pue $31034J9 [EIUIILIOIIAUD 3SIDAPE UHM padueleq 3 p|noys
juswaaoduw Ajjenb Jajem ul suaniad Sulysiuiwip yaiym je julod ays si ‘alinbal sajni pasodoid ayj se
‘|eAOWIaA JUBLIINU JO S|9A3] J3YSIY 0} |eAOWDI JUILIINU JO S|DA3| 9Se( WOy SulAoul jey} sazjus03al Yd3

|0J3U02 JUBLIINU 0} Yoeoidde paysiazem

e pasodoid 8GE gS AYm si SIY| "SpaysIa3eM BUEIUOIA Ul SIUSLINU JO S9DJNOS JO AJSLIEA SPIM B 18

213y asnesaq saljisuap ses|e Joysiy aAeY SIAIL AUBW ‘SISALI BUBJUOW || AlJeau ul aes|e si 319yl 3|IYAA
“eUEBIUOIA] Ul Suejd JuaWweal) JO WealjSUMOop S|IDf Ysiy pPale|aJ Jualiinu papodal ou uaaq aAey a1ay |

ALV

d3INIV1dX3 SINI™FLINN

‘SNOJ31301} a.e spiepuels pasodoud

3Y31 Yzim aouel|dwod a1nsus 03 jusuiiesty
aAo1dw 03 uol|iw OOT$ Uey3 sJow
puads 03 psau saniijeddunw jeyy swieD

"anjeA JuBWINU
B U3IM SIUSLIINU 1e|nSaJ 3Sn BUBJUOIA]

"WaY} (1] pue ysiy ay3 wouj Aeme
u93AX0 23e} 10U S90p YIMmo.3 aesd|e Jeyy
9JNSUD 0} papa3u dJe SpJepUe])s JUSLINN

"ysi (|1 18yl yamoJ3 se3je asned 01
1UBI2144NS J9IEM 3IBJINS BY] O} SJUSLINU
PPE ||13s Asy3 ‘Juanjys D13 Ui syustnu
331 JO %06 SA0W SID31eYDSIP JI USAT

ysiy 3ul|py [|13s pue ssonu

JO W0310q 3y3 Ul Jous usai3, SulAe3|
[13s 248 seaniwIad syj Aq pasdieydsip
Sulaqg sjusINU JO S|PAI| JUBLINYD

HLAN




Summary of Nutrient Regulation
in States Near Montana

Compared to other states in the region, Montana is the only state that proposes to apply stringent
numeric values for phosphorus and nitrogen across the entire state, effective immediately. Colorado
proposes stringent numeric standards, but only for consideration after 2027. In the meantime, Colorado
governs dischargers with permit limitations that are achievable and differ for publicly owned treatment
works and industrial facilities. Colorado also exempts certain dischargers from the limitations and
provides an incentive program that rewards early nutrient reductions. Utah promulgated stringent
numeric criteria, but only for perennial headwaters streams. Utah also governs dischargers with permit
limitations for phosphorus that are achievable for municipal plants and differ for lagoon or non-lagoon
facilities. Idaho, Wyoming, North Dakota, and South Dakota all regulate nutrients with narrative criteria
and site-specific values.

Montana’s Proposal: Table 2-3 of Circular DEQ15 (March 8, 2024) proposes values that vary by
ecoregion:

e Total Phosphorus values range from 40 to 226 pg/L

e Total Nitrogen values range from 640 to 1,300 ug/L
The text preceding Table 2-3 makes clear that those values are the highest that could protect beneficial
uses and that “harm to beneficial uses (e.g. aquatic life) at lower TN and TP concentrations are
documented in the scientific literature.” DEQ also states that “either the TN or the TP value may need to
be at a lower concentration than shown in the table to ensure full protection” because “[s]imultaneous
realization of paired TN and TP concentrations in Table 2-3 could also affect beneficial uses.”

Table 2-3. Ecoregional TP and TN Concentrations Protective of Aquatic Life and Recreation Beneficial
Uses. The most sensitive beneficial use associated with the ecoregional concentrations is shown. Also
shown are the minimum time periods when the concentrations should be applied.

Upper 1Hreshold Mast 5 jwe Beneficlal licable Fime Period

Total Phosphorus Total Nitrogen Use Threshald is Start of Growing | End of Growing
Region Ecoregion {Level lll) Ecoregion (Level IV} (ne/L) {ug/U) Associated With Season Season
Western Northern Rockies {15) All 40°
Western Canadian Rockies {41) All A

Aquatic Life July1 September 30
Western Idaho Batholith (16) Al 60° g e L LY
Western Middle Rockies {17) all except 17i
Apply
concentrations less

Western Middle Rackies {17) Absaroka-Gallatin Volcanic Mountains {17i) 117¢ than Middle Rockies Aguatic Life July 1 September 30

(17) ecoregion
threshold above

Sweetgrass Upland (421), Milk River Pothole
Transitional | Northwestern Glaciated Plains (42)] Upland {42n}, Rocky Mountain Front Foothill 226° 640° Aquatic Life July 1 September 30
Potholes {42q), and Foothill Grassland (42r}

Non-calcareous Faothill Grassland {43s), Shields:
Smith Valleys (43t), Limy Foothill Grassland

. . A o
Transitional | Northwestern Great Plains (43) {43u), Pryor-Bighorn Foothills {43v}, and 41° 6407 Aquatic Life July1 September 30
Unglaciated Montana High Plains {430)*
all except those listed above as transitional for
Eastern | Northwestern Glaciated Plains {42) — a2 June 16 September 30
3 00* Aquatic Life
Northwestern Great Plains (43) | ali except for those listed above as transitional . e q
Eastern . ) July 1 September 30
and Wyoming Basin {18) for 43, and 43c below
. N Narrative Nutrient | Narrative Nutrient
Eastern Northwestern Great Plains (43} River Breaks {43c) June 16 September 30

Standards Apply Standards Apply

Colorado: 5 CCR 1002-31:31:17 NUTRIENTS; 5 CCR 1002-31:31:Table V; 5 CCR 1002-31:31:Table Vi; and
5 CCR 1002-85:85.5 SPECIFIC LIMITATIONS FOR DISCHARGERS OF NUTRIENTS

Colorado adopted a phased approach that allows numeric values to be considered for adoption after
2027. The values may be considered prior to that only in certain circumstances, including for waters
upstream of permitted domestic wastewater treatment facilities. EPA has not acted on the phased



approach. EPA approved Colorado’s use of “the annual median of the daily average flows witha 1in 5
year recurrence interval” as the critical flow to be used when implementing the standard in permits (i.e.:
when conducting a reasonable potential analysis). The deferred values, to be considered for adoption as
standards after 2027 are:
e Rivers and streams interim standard (EPA has not acted on these numbers):
o Algae standard for rivers and streams applies July 1 through September 30:
= 150 mg/m? Chlorophyll a (applies July 1 through September 30)
o Cold water rivers and streams:
= 110 pg/l phosphorus
= 1,250 ug/L nitrogen
o Warm water rivers and streams:
= 170 ug/L phosphorus
= 2,010 pg/L nitrogen
e Lakes and Reservoirs:
o Direct use waters
* 0.005 mg/L Chlorophyll a for, March 1 — November 30, annual seasonal average
o Cold water lakes and reservoirs greater than 25 acres in surface area
= 0.008 mg/L Chlorophyll a for cold water
= 21 pg/L phosphorus
= 380 pg/L nitrogen
o Warm water lakes and reservoirs greater than 25 acres in surface area
= (0.020 mg/L Chlorophyll a
= 47 pg/lL phospharus
= 670 ug/L nitrogen
In the meantime, the following effluent limitations apply to Wastewater Treatment Works on two bases:
the rolling annual median limit and the 95" percentile of all samples taken in the most recent 12
months:
e Domestic Wastewater Treatment Works are subject to limitations:
o Total Phosphorus 1,000 pg/L annual median; 2,500 pg/L 95" percentile
o Total Inorganic Nitrogen 15,000 ug/L annual media; 20,000 pg/L 95" percentile
o Facilities are exempt from the limits:
= If the design capacity is less than or equal to 1.0 million gallons per day
= |f the system is owned by a disadvantaged community
o Delayed Implementation of effluent limits until 2027 for:
= Permitted facilities subject to Watershed Protection Control Regulations
=  Facilities with a design capacity less than or equal to 2.0 mgd
= Existing permitted facilities discharging into low priority watersheds
o New facilities are subject to limitations:
* Total Phosphorus 700 pg/L annual median; 1,750 pg/L 95" percentile
= Total Nitrogen 7,000 pg/L annual median; 14,000 ug/L 95" percentile
¢ Non-Domestic Wastewater Treatment Works
o Facilities within SIC Code 20 (food and kindred products):
= Total Phosphorus at 10,000 pg/L annual median; 25,000 pg/L 95" percentile
= Total Inorganic Nitrogen at 20,000 ug/L annual median; 27,000 pg/L 95
percentile
o Other Non-Domestic facilities determined to discharge in excess of the following will be
subject to the following as limitations:

Summary of Nutrient Regulation in States Near Montana Page 2 of 4



= Total Phosphorus 1,000 ug/L annual median; 2,500 pg/L 95" percentile
= Total Inorganic Nitrogen 15,000 pg/L annual median; 20,000 pg/L 95" percentile
o Existing facilities discharging to low priority watersheds are exempt from the limitations
until after 2027.
o New facilities within SIC code 20 (food and kindred products):
» Total Phosphorus 5,000 ug/L annual median; 13,000 pg/L 95" percentile
= Total Inorganic Nitrogen 10,000 pg/L annual median; 20,000 pg/L 95" percentile
o New facilities not in SIC code 20, determined to discharge in excess of the following will
be subject to the following as limitations:
= Total Phosphorus 700 ug/L annual median; 1,750 pg/L 95" percentile
= Total Inorganic Nitrogen 7,000 ug/L annual median; 14,000 pug/L 95™ percentile
e Specific provisions exist for compliance schedules, exceptions to the interim limitations,
variances, nutrient trading, MS4 nutrient source reductions, BMPs and public information for
nonpoint source discharges.
e Avoluntary incentive program is offered that allows facilities to delay permit limits beyond 2027
based on increased treatment and improved effluent quality.

Idaho:! Idaho Admin. Code R. 58.01.02.200.06
Surface waters of the state shall be free from excess nutrients that can cause visible slime growths or
other nuisance aquatic growths impairing designated beneficial uses.

North Dakota: ND ADC 33.1-16-02.1-08.1.a.(6).
All waters of the state shall be... “Free from nutrients attributed to municipal, industrial, or other
discharges or agricultural practices, in concentrations or loadings which will cause accelerated
eutrophication resulting in the objectionable growth of aquatic vegetation or algae or other impairments
to the extent that it threatens public health or welfare or impairs present or future beneficial uses.”
e "Eutrophication" means the process of enrichment of rivers, streams, lakes, reservoirs, and
wetlands with nutrients needed to maintain primary production.
e "Nutrients" mean the chemical elements, primarily nitrogen and phosphorus, which are critical
to the growth of aquatic plants and animals.

South Dakota: S.D. Admin. R. 74:51:01:09

Materials which produce nuisance aquatic life may not be discharged or caused to be discharged into
surface waters of the state in concentrations that impair an existing or designated beneficial use or
create a human health problem.

Utah: Utah Admin. Code R. R317-2-14, Tables 2.14.7 and 2.14.8; Utah Admin. Code R. R317-1-3
Numeric criteria apply only to perennial headwaters streams:
e For Classes 2A and 2B (recreation protected) headwaters:
o 125 mg/m? chlorophyll-g; or
o 49 g/m? ash free dry mass
e For Classes 3A, 3B, 3C, and 3D headwaters:
o Forlow and moderate enrichment headwater perennial streams:
Total Phosphorus 35 pg/L and Total Nitrogen 400 pg/L
o For moderate and high enrichment headwater perennial streams:
Total Phosphorus 80 ug/L and Total Nitrogen 800 pg/L and:

! |daho is in EPA Region 10, the other states listed are all in Region 8 like Montana.
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= 33% cover filamentous algae; or
=  6g 0,/m?-day gross primary production; or
* 5g 0,/m*day ecosystem respiration.
Technology Based Effluent Limitations for Phosphorus apply to dischargers:
e 1,000 pg/L total phosphorus for non-lagoon facilities
e cap at 125% of the current annual total phosphorus load for discharging lagoons
Variances are allowed, but only until 2025.

Facilities that optimize for nitrogen removal may receive a waiver of up to 10 years from requirements to
meet total inorganic nitrogen effluent limitations.

Wyoming: Wyo. Admin. Code 020.0011.1 § 28

All Wyoming surface waters shall be free from substances and conditions or combinations thereof which

are attributable to or influenced by the activities of man, in concentrations which produce undesirable
aquatic life.
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