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PONDS AND WATER RIGHTS
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All b ene ficial use s of wate r req uire  a wate r rig ht: includ ing  any man-mad e  op en-storag e  of wate r

Pond s are  treated  as a p lace  of storag e  on all wate r rig hts

All p lace s of storag e  need  a wate r rig ht

• Pe rmit (85-2-311)
• Excep tion to  the  p e rmitting  p rocess

• Ground wate r p ond s (85-2-306(3))
• Stockwate r p ond s (85-2-306(6))

Pond  can b e  filed  on a new wate r rig ht

• Chang e  authorization (85-2-402)

Pond  can b e  ad d ed  to  an existing  wate r rig ht



GROUNDWATER PONDS (85-2-306(3))
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• Can file  on a p ond  filled  b y a we ll or a d eve lop ed  g round wate r 
p ond

• No op p ortunity for p ub lic notice  or ob jections
• No ad ve rse  e ffect analysis
• Ap p licant id entifie s b ene ficial use  of the  p ond
• Volume  assig ned  to  the  p ond  (p lus any o the r use s) cannot exceed  

10 AF
• Deve lop ed  g round wate r p ond s

• Pond  cap acity + e vap oration + any d ive rsion from p ond  cannot exce e d  10 AF
• Wells filling  p ond

• Cannot exce e d  10 AF p e r year p ut into  p ond
• Could  b e  le ss if the re  are  o the r use s from the  we ll (d ome stic, L&G, e tc.)
• We ll flow rate  cannot exce e d  35 GPM



STOCKWATER PONDS (85-2-306(6))
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• Limited  to  stock use
• Surface  Wate r on nonp e rennial stream
• Maximum cap acity of p ond  is le ss than 15 AF
• Total annual ap p rop riation is le ss than 30 AF p e r year

• Calculated  b ased  on p ond  cap acity p lus numb er of fills
• Must b e  constructed  on a p arce l of land  40 acre s or larg e r that 

is owned  or und e r contro l b y the  ap p licant
• Must b e  filed  on within 60 d ays of construction
• There  is an op p ortunity for hearing  if a wate r use r fee ls they are  

b e ing  ad ve rse ly affected



PONDS ON A PERMIT (85-2-311)
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• Source  of wate r could  b e  surface  wate r or g round wate r
• Pond  size  is b ased  on the  b ene ficial use
• Pond s can b e  used  for multip le  b ene ficial use s

• Stock, fishe ry, irrig ation, re creation
• Review of all p e rmit crite ria

• Physical availab ility
• Leg al Availab ility
• Ad verse  Effect
• Bene ficial Use
• Ad eq uacy of Dive rsion
• Posse ssory Inte re st

•    



PONDS ON A CHANGE

2023 HB 520: Pond s 6

• Source  of wate r could  b e  surface  wate r or g round wate r
• No existing  limitation to  the  typ e  of wate r rig ht 
• Can increase  size  of an existing  p ond  or ad d  a new p ond  as p art of 

a chang e  ap p lication
• Must id entify the  cap acity of the  p ond
• Ap p licant must justify the  size  and  b ene ficial use  of the  p ond  as 

p art of crite ria asse ssment
• As p art of ad ve rse  e ffect crite ria, DNRC must asse ss whe the r the  

p ond  will lead  to  enlarg ement of the  wate r rig ht
• Dive rted  flow rate , d ive rted  volume , and  consumed  volume  cannot increase  

und e r the  chang e . 
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