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C . J . I{OLJE, BERNT WAR,D and
ROBERT FREDERICH on behalf of
che res:denEs and Eaxpayers of
Sheridan CounEy, MonEana, and
aIl oEhers sis'lilarly sicuaEed,

-and"
HAE$,LODGE POLE ELEI'{ENTARY SCHOOL
DISTRICT NO. 50 A}ID TIIGH SCHOOL
DISTRICT NO. 50, BLAIT{E COUNTY;
eE El.,

Inc erveno! s - Def endan c s

Incervenor s - De fendant s

Sirnply scated, che issue in this case is whether Moncana's

syscem of public elenencaiy and secondary school financing

infringes upon, burdens, or denies educational rights of persons

in chis Stace and thus violaees the fundaraencal constitutional

right of persons in the Scate to equal protection of the law

and to equalicy of educational opporcunity. I find chat such

:nfringemenE, burden, and denial clearly exiscs. The Plainciffs

have proved the faccual bases upon which therr concencions

Jepend. The Plainciffs have proved chat, t-or the reasons they

presenc, che conscicucionai guaranEees of equal opportunicy

Eo an educaCion and equal protecCion ot- rhe laws are infringeC

upon, burdened, and denied co persons in :his Stace.

The righc to 'educacion is fundanencal under che }lonrana

Consticurion. Therefore, che ltoncana schooi finance system

!s subjecE Eo stricE scrut::ry, and musc i:e:ased
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scage inEeresE, so iong as Plainciffs are able to Prove, as

Chey have in this case, EhaE Che er.ir:c.aEional righes of persons

in chis Srace have been infri.nged upon, burdened, or cienied.

Scace ex re!. Baltmess v. Baerd of TrusEees , 
- 

Monc. 

-'726 P.2d 801, 43 St.Rptr. 1713 (1985); Serrano v. Priesc, 18

Cal.3d 728, 135 Cal.Rptr. 345, 557 P.2d 929; Washakie Count'r

SchooI Discrict #12 v. Hershler, 505 P.2d 310 (Wyo. 1980)

A righc is fundamental under MonEana's Conscitucion if
ic is "found within Moncana's Declaration of Righcs oE, if
iE is noc, Ehat iE !s a righc 'wichout which other constritucion-

atty guaranEeed righcs would have lictle meaning. "' See Barcmess,

supra. The righc Eo an education is set forrh in section 1 of

Arti.cle X. Wtrile che right is noc found within Montana's

Declaracion of Rights (Arcicle II), it is a right expressly

guaranteed in the Constitution and is mo.st assuredly a righC

"wichouE which ocher constitutionalLy guaranteed righcs would

have liccle meaning."

As noced by che MonCana Suprene Courc ia Bartrness ac p. ii--
43 Sc.Rpc:. anci P. 804 of 726 P.2d, che scricE sciuEiny Eesc r€Q,'r:1='

che SCace Co show a cornPelling sEace inceresa and is seldom

sacisfied. See also Bucce Con:uniCy Unicn v. Lewis, 7LZ P.lc

1309, 1312, 43 Sc.Rpcr. 65 (1986). in chis case, Ehe Stace

Cid noE neeE Che sErlcI scruEin:/ EesC.

Regard!ess of r"'he:her educarion is cons idered co be

fundanencal righc, iE is a r:.g:tc of "ex!re:i.e" imporcance

a

unde:
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.l che Moncana conscicucion. Bartmess , 726 p.zd aE g04. under
chac assumpcion, Ehe schoor finance sysEem is, aE the minirar.rn,
required co meet the noiddle-cier level of constitutional
analysis. Bartmess, slrpE;t. Tested by chis middle-tier analysis,
MonEana's school finance sysEe,o violates uhe equal protection
provision of Article rr, section 4 of the Moncana conscitution.

Plaintiffs base rheir case upon the .equal proteccion of
che laws clause of,che Montana constitution, Article rr, seccion
4 (L972), and upon Arcicle X, section 1, which states in subseccion
(1): "Equalicy of educacional opportunity is guaranteed to
each person of the sEace." This lb.tcer sentence is clear and
unanbiguous. rt is noc necessary to ascer.ain its .intent or
neaning from excernal sources such as che minutes of the
constitucional convention of Lg72. rt means exacrry whac ic
says' rE guaranEees, pledges, and assures equalicy of educaEr'-nai
opportunity Eo each person of this Scace.

In L949, Ehe Legislacure enacted che Moncana School Fou:lda-
cion Program. The purpose was Eo rer:.eve pressure on the p:o:e:-
cax through scace funding support; Eo provide equal educaciona_
opporEunicy for children; and to apporclon che financial burce..,
of educacion.fairly anong che Eaxpayers. unciL Lg4g, raislng
revenues necessar:/ for che schools hras largely the responsibi l::
of che Local comrnunicies, i.e., che councies and schoot disc=:::,
This system $ras found Eo be inequicable, unjusc, and ouEmodec.
Therefore, in L949, a scace level of funding was adopEed which
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had, as ics primary purpose, affording equal public school

educacionar opporrunities to all boys and girls in che Scace.

since che adopcion of the Foundacion program, in order

Eo adninj.scer che Progran, every cwo years the Legislacure

seEs the "Maxisruu General Fund BudgeE Without a Vote,, (MGFBI,, /)
(enphasis supplied) schedules fqr public eleuencary and secondar.r

school discricts. These schedules do noE'establish maxiurun

budqeCs for lhe discriccs. The school districcs can exceed

che schedules chrough non-cax revenues or by raising money

through voced local levies. rt is important to distinguish
between MGFB!''V and school districc general fund budgets. The

forner does noc include funds raised by voted le.vies and the

laccer, in trost inscances, does. For d,iagrams of MonEana public

School General Fund Struccure and Budgeted Funds see copies

of Pt. Exhs. 4 and 4A which follow:
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The firsc scage of school funding is equalizacion aid

provided chrough Ehe Foundation Program to Ehe school disiricEs

Each school disCricr receives 802 of the l{GFBw chrough che

Foundation Program. IC is funded by county and state equalizacicn

revenues. Each coungy levies 45 oills (Eleuentaxy'28, High

school-17) on .all caxable property within its boundaries. Addit:-onai

revenues from other sources are added Eo iE. These "county

equalizacion" funds are d,istribuced in an equal fashion Eo

the school districts in che county. rf a county raises Eore

revenue by the imposicion of the 45 nills than is necessary

tslder the Foundation Program for the county's school districts'

any surplus goes Eo the state to equallze aid to oEher school

districts. This is solleci.Gs referred to as Che "recapture

noechanism,' of the Foundation prograu. scate equalization

comes frorn dif,f,erenE sources such earnarked revenues '

described above ' andcounEy Foundation Progran revenue

Iegislacive aPProPriaEions'

AE Chis first scage of, funding, the systeB is equaiizec'

The second sEage of funding is the "permissive comPoneal 
"'

This is Che 207, dif f erence bethreen the Foundation ProgralD co:: : ^

and Che l,lGFBW. Ic is funded by revenues from districc (ioc:-

oermissive milt levies (Elemencary-5, High school-4) anc s!-1r:

permi s s ive egua Lt za E io n revenue s r{or"t - Eax revenue s such a s

Public Law 874 (P. L. 874) funds may also be used ac chis s!ii':

Agaln, if inequicies occur in che process of levying che D€ET'1:j

aid

surp lus

dire c:
as

as

-8.D
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levy, SCate permissive equalization funds are used go nake

up deficiencies for districts with relatively iow properEy

wealch

Although there are some minor dispariCies at Chis second

stage of funding, the syscem cont.inues to be equitable.

The qhild stage of funding largely depends uPon Eax levies

voted by che eleccorates of the various school disericCs. IC

is at chis stage that Ehe funding system becomes inequitable.

Over Ehe years since rhe adopCion of the Foundation Program

in Lg4g, Ehe Srace has failed to shoulder ics burden of funding

up to che amounE originally conceslPlaCed by the Foundacion

Program. Consequencly, inequiEies have become enbedded in

Montana's school financial system. In 1950, 4E its inception'

Foundation Program revenues funded 8L.27" of che statewide tocal

peneral fund budgets. In 1985, however, Foundation Program

revenues funded only 587 of statewide eleu,entary school general

fund budgecs and 5q7. of secondary school general fund budgecs '

This has caused dispariEies and inequicies among school dislri-c::

!n Cax Durdens, educacional expendiCures, and educaCional

opportunlCies. The reason for Chis !s because Che Chird stage

of funding for our schools relies upon local (district) voced

Cax levies. The vasc majoriCy of Che discricCs f ind iC necess :':

in orde: Eo properly fund a basic qualiCy educaEion, to resor:

Eo funds derived fron che voced Local levy. This being so,

,:nde: YcnEt-na's schcol f :nancing s:.'s:em. school disCricCs wiCr

il

25

-9-



1

2

3

4

?
D

6

7

I

I

10

11

L2

r3

L4

15

16

L7

r8

r9

20

2L

22

23

21

23

ll
ll
rl

iitl
,l
tt

high properEy valuacions (wealthier school districcs) have

,oore ooney available co theo and, Ehus, are able Eo offer betcer

educacional oPPorEunities Ehan schoot disrricCs with lower

properEy caxable valuations (poorer school districts) ' This

unfair systeo is furcher exacerbated by che fact chac capical

improvemenEs within Ehe school distriets also depend uPon voted

Cax levies, and sCaCe equalization funds .are noE provided.

Moreover, teachers' retireoent is funded on a local basis excePc

for a recenc source of partial funding provided by an enactment

of the Lg87 legislative session, i..e., a share of the profics

of-the state Lottery. Pupil transPortation funding also creates

inequicies, as does the meChod of financing special educagion'

The nec result of che three-stage systel['above referred

co, and which is described in greater detail in the court's

Findings of Fact, is chat Montana has noc ruec its burden of

providing equality of educatiornal opportunicy. The disparace

ueaLch of the various disCriccs br:-ngs abouc this inequicy'

Many sCudenCs who reside in poorer school districts have fei"'e:

educacional oPPortunities Chan sEudencs who reside in wealch:e:

school disEricgs. The SEate's FoundaCion Program does noC

achieve its PurPose which is to reasonably fund and equalize

educacional financing among the various school districts. T:''

lack of equalized funding causes the syscea Eo oPerage in an

unconsticurional way.

For exanple, Baker soends s6,000 Per scudent and coolpa:.::'

- I0
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s ized Darby spends $2 , 000 per s Eudenc .

be ing s ho r c changeci .

Darby s tuCents are

In Che general election in November 1986, Che votels

adopced Iniriarive 105. The Legislature in L987 adopted Senate

BiII 7L. The net effecC of these enactEents (with a uinor

exception for emergencies) is to fxeeze ProPerty Cax aEounEs

ar l98O levels. Thus, the disparities and inequities previously

existing wiChin llontana's school districts are "locked in"'

Those districts wich high urill levies remain high, and those

wich low mill levies reoain low.

This year Lewis.oT (a poorer school district) lost its

vored levy for che chird and final time which means that Lewis-

Eoe,n will be depri,red, of approximaEely one-Chird of its public

elementary and secondary school budgee. The LewisEown studencs

lose out. Ic is unlikely that would have happened'in a high

propertry value district
0veraII, accual school buCgeCs are funded approxinaEel'r

352 by voced levies and 652 by Found'acion Program, perniss:-"'€

leyies. and niscellaneous reveiues. The share provided by r''o:= '

levies has gradually increased, over Che years and iE aPPea:s

likely chis trend :llill coniinue. These fuading Percencages

are ouE of proPorEion. It is doubCful rhac chis lawsuit wc': - :

have been broughC if these PercenEages had :emained reasona: '

in line wish whac was exPecCed and inCendeC at the Cine oi

-ie iilcpL--i1 .: ir.e =qual lZed, lounCat:on P:ogram !n 194? '

- tl -
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superinrendent of PubIic InsEruction Argenbright is che

principal Defendanc here. He is che Plaintiffs' main antagonisE.

YeC he conceded ". given the currenE fiscal climaCe of

che Legislacure these Plaintiffs were left wich no recourse

buc Eo sue. "

The beliefs and opinions of SuperintendenC Argenbrighc

do noC coinci.de wiCh Che position Caken by the State's counsel

in Chis case. Following are excerPts or paraphrases from Che

transcripC of SuperinCendenC Argenbright's Cestioony which

present views with which he either agreed or which he acknowledged

having exptessed aC solDe PoinE in time prior to the Crial of

chis cEUs € :

1.''ThisItax]disparityhasresulcedininequiciesin
Eaxpayer burdens and per scudent expenditures aBong districcs.

There is cLear evidence that high ProPercy wealth districcs

have lower tax rates and higher Per studenc expenditures while

lower properEy wealCh disCricCs have lower Per sCudent expendi:'-::-

and higher EaN rates."

2. " .

e disequalizacion among school disEricts .''

There is very clear evidence chac high weaicn

have lower caxes and higher expendicures. Per

low wealch discriccs. This sicuacion exiscs

subscanElal porcion of school districc exoeric-

voEed le'ry amounE. "

3.

school

s c udenE

Decause

LEUres

tt. 
. .

discricEs

Ehan do

a fairly

is in Ehe

--L?-
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anounEs of non-cax revenues

elininaEed. None of Mcncana

rnake any adj us CEIenE to s EaEe

nolr-Eax sourcgs. "

districEs have access Eo such laree

thac dis Ericc properEy Eaxes are

' s exis Eing funding nechanisuts

aid pay"nenEs based on wealcir fron

4. some s choo I

5. ". if che legislature does not fteeze [sic] or

does noc fund the foundacion program adequately it is a back

door approach if you will to putEing thaC burden on Eo local

propercy caxpayer5. . "

6. In reference Co gubernatorial cugs to SCate special

education funding, "Che disCricts etere either forced Co cut

back on Cheir spending fbr special education or ttere forced

to pick up Chose coscs . ouE of districC local sources."

7. There is 'three times as much spending per scudenc

in Baker High School as in DarbY."

8. Ini.CiaCive 105 cleaces a situaCion "Chat locks Darby"

inco irs inequicable siEuacion, but thaC SB 7L would allow

some relief under "an eslergenc:/ kind or s icuacion. "

9. As concerns Che funding of Ceachers' reEirenent even

Chough "there is sor:le ainor mitigative effecc from loCCery

money going in af Cer 1988, " Chere sCill remains an lnequlcarL'-

sicuation "fron a Eaxpayer's standpoinE."

10. " . abouc 357 of general fund budgecs now on a'.'e:

are provided by che 'roEed levies."

lI. His;orically, Ehe PersPecrive has been thaC che Legis-a:-::

.' 13 ''
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s ave s e duc at iona I

b ig buCge E i cem .

in budgecing."

funding "to Ehe lasc because

. . and thac causes probleras

ic is

wi th

such a

Ehe schools

12. tt. . . the needs

f oundat ion s chedule s . "

of education deraand nore chan the

Praccically every qualified expert witness agreed chat

che systen operaEed in an inequitable way. Defendants' fallback

argunenE is chat if the districts meet their accreditation

scandards as escablished by the Board of Education, a basic

qualicy educacion is provided and that this passes constitucional

muscer. However, Defendant Board of Educacion has said "The

Board recognizes that the accreditation scandards do not fully
describe basic qualicy education. Rather the standards establish

a Eeasure of adequacy by specifying for schools the minisruo

The 0ffice of Public Inscruction expresses the fAar chac

if che currenc syscem is ruled unconsticucional, the Legisla:u:=.

in ics resulting quesC for equality and given Che currenE Sca:+

funding shortage, will adopt'a sysieur which, even chough ic

acEs equally upon all, produces a uniformly poor educacion

in all che discricts of che Scace. If chac is a risk, and

I do noc believe it is, ic is one chac nusc be taken.

Defendancs say chac even under stressful econornic circun-

scances educarors have been able, wiEh dedicacion and ingenu:: '.

co produce excellenc scudencs. In some lnsEances, chis ma,v

upon whiqb a quality education can be builc." (Eophasis suPPlied,

- 14 -
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be so. Nevercheless, chat does not juscify che inposition

of heavy taxing burdens upon some of the discriccs of che ScaEe,

while ochers are able to fund cheir prograns with relative
ease. There can be no doubc EhaE many students in the Scate,

regardless of the efforts nade by local adoinistracors and

ceachers, are not being provided wich the educational oppor-

tunicies Ehac other students who reside in wealchier school

discricts receive as a matter of course.

P. -L. 874 iunds (Federal Iurpact Aid) are the special concern

of Che Intervenor-Defendancs who represent the incerests of

school districts whose studenc enrollment is predominantly

Nacive American and who receive Federal Impacc Aid funds because

of che presence of Indian reservacions wichin their discricEs.

These Incervenor-Defendants urge the Court co segregate and

restricc these Federal Inpacc Aid funds so that they may noE

be used in a general staEenide.equal Lzation funding plan. They

are concerned thac Nacive Ameri.can scudenEs may noc be creaEec fair-:.'

by che i.egis iacure . i{owever , the }!onEana Cons cicuci.on prorrioe "
in Arcicle X, seccion 1(2) as follows:

The scace recognizes Ehe discincc and unique
culEural hericage of che A^nerican Inciians and
is concnitced in ics educacional goals co .che
preservacion or- cheir culcural incegricy.

The Court decllnes to remove P. L. 874 funds from legislative
scruciny. The Legislacure needs Eo have che *'hole piccure

before ic.

-. 15 -
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I find, decermine, and declare Moncana's system of financing
public elemencary and secondarv schools to be in violacion of
the }loncana Consticution of I972

soluEions co che problems inherent in Moncana's school

finance syscem are not sirnple. However; they can be solved.

rc would be presutrpcuous of me to order specific remedies at
this time. Those solutions must await careful study by the

Legislacure with the assisEance of adminisEraEors, state
execuEives, and other professionals.

The relief granted by this courc is prospective and in
order to provide che Legislature with the opportunity to search

for and present an equitable system of school financing in
chis scace, this decision wilr becoae effective upon October

1 , 1989. ' Washakie, 605 P .2d, ac p. 340.

The school systeo of the Stace of Montana shall continue

under existing statutes until 0crober 1, 1989. Ttre validiry
and enforceability of pasE and future acEs, bonded indebtedness.

and obli.gations incurred under applicable sEatutes are noE

affected by this decision. Washakie, 606 P.2d ar p. 340.

Ttris Court retains jurisdiction until a constitutional
body of legislacion is enacted and ic will, from time to Eine.

cake such action as may be necessary co assure conforoicy wi::.

chis decision. Washakie, 606 P.2d ac p. 340.

Filed sinulcanecusly herewich are che Courc's Findings

of Facc and conclusions of Law, plus an order. rn che main.
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Pc:

chey are taken frcm che proposed t-indings and conciuslons of
che Plainciffs. r have carefully scruEinized each anc air
of che findings and conclusions and che objecrions of che

Defendancs and ocher parties have been studied and anai;rzeci.

However, Plaintiffs' findings are supporEed by subscancial

evidence. Evidence which contradicred such findings a-as

considered and rejected.

If cher'e is any conflicc berween this Opinion and rhe

court's Findings of Fact and conclusions of taw, the latrer
shall control.

IT IS S0 ORDERED.r' h
DATED chis t2;;of Janu ery, 1988.

Jame s H. Go etz
James P. Molloy
John W. Larson
Rick Bartos
John North
W . Wi 1 I i.am Le aphar t
Loren 0'Toole
Donald A. Garrity
Ben Hilley
Eroi I ie Lor ing
Terry G. Spear

r-17-
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MONTANA FIRST JUDICIAL

LEWIS AIID CI.ARK

HELENA ELEMENTARY SCHOOL
DISTRICT NO. 1 A}ID HIGH
SCI{OOL DISTRICT NO. 1 OF
LEWIS AND CLARK COUNTY;
BILLINGS ELEMENTARY SCHOOL
DISTRICT NO . 2 AND HIGH
SCI{OOL DISTRICT NO . 2 OF
YELL0WSTONE COUNTY; er El.,

Ptainciffs,
-and-

I'IONTAIVA EDUCATION ASSOCIATION ;
eE aI.,

Intervenor s -P lainc iff s,

-VS.-

THE STATE 0F I.{ONTANA; and TtiE
I"IOI'ITA}IA BOARD OF PUBLIC EDUCA-
TION; and Ehe MONTAI-iA SUPERiNTEN-
DEI.IT OF PUBLIC INSTRUCTION,

Defendancs,

Cause No. ADV-85-370
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C. J. HOLJE, BERNT WARD and
ROBERT FR.EDERICH ON bEhA If O f
Ehe re s ident, s and c axP a1er s o f
Sheridan CounEY, Mongana ' and
alt ochers sirnilarly sicuatgd,

InEervenor s -De fendant s,

-and"
HAIES+ODGE POLE ELEMENTARY
SCHOOL DISTRICT NO. 50 AND

HIGiT SCHOOL DISTRICT }IO . 5 O ,

BLAINE COUNTY; eE El. ,

)

)

)

)

)

)

)

)

InEerveno!s -Def endanEs .

THE COURT' S FTNDINGS OE rl{lT-

This cause caEe on for trial coumencing on May 11, L987 ,

and continuing through June L7, Lg87, before che Courc sittin!

wichouC a jury,. the Honorable Henry Loble, DistricC Judge'

presiding. James H. GoeEz and James P. Mo}loy of the Bozeman

firm of GoeEz, Itadden & Dunn, P.C. represented Che Plaintiffs'

Benjamin trI. Hiltey of Hilley & Lorlng, Great FalIs' represenEe':

the InEervenor-Plainciff, the MonEana Educacion Association'

John W. Larson of t'lissoula, and Richard P. Bartos of che 0f f :"e

of Public Instruction, Helena' rePresenCed che Defendants Sca:'

of MonCana and the Superintendenr of Pubtic InstrucCion'

W. William Leapharc of the Leapharc Law Firsr of Helena' rePre

eC che Defendant Monrena Board of Publ!c EducaCion' Terr;r

Spear of Che BiIIings firnr of Crowley, Haughey' Hanson, Tooie

and Diecrich rePresenced Che incervenors-Def endancs Hayes-

-2r'
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Lodge Pole, €E ai.; Donald Garrity, of the Law fism of Garriry,

Keegan & Brown of Helena, and Loren J. 0'Toole of Plentyvood,

represenced che Incervenors-Defendants C. J. t{olje, Bernc Ward,

and Roberc Frederich.

The Court, having fully considered the law and evidence

adduced ac trial chrough cestioony of lay and expert witnesses,

deposition Eestimony, dnd exhibits, noir makes the following

Findings ,of Facc and Conclusions of Law:

\
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2

FINDINCS OF FACT

I . INTR.ODUCT ION

A. The Parcies

1. Plainriff,s in rhis case are sixry-five (G5) Monrana

Public school Disrriccs (35 eleoenrary and 3o secondary dis-
tricts), and eighc (g) individuals who are parents of studencs

in various Plaintiff school districts. .The plainriff school
districts, which are diverse in boch size and geographical

location, represent 35.L2 of Montana's total elaentary student
popuration, anci 427. of the state's total secondary scudenc

populari.on. (Plainriffs' Exhibirs (pL. Exh. ) 15 and tzll The

Plainciff districcs are,'on the whole, below Ehe statewid,e

averages in property wealth and educational spending, and

above the starewide average in school Eaxes. (pl. Exh. 1g)

2. The Defendant state of Moncana is a duly established
Stace wichin the Uniced SEates of Anerica.

3. The Defendant Moncana Board of public Education is
a board creaced by Arcicle x, secclon 9 of che llontana
Conscicucion of L972, and Section Z-LS-I507, MCA.

4- The Defendant Montana Superincendenc of Public Inscruc-
cion is an elected executive officer of the state of Moncana.

a posicion escablished by Article vr, seccion 3, of che

1..-unLess othertise specified, all daca, figures, and sEacis-cics discussed or referred Eo herein relace c5 the 19g5-g6
acadeenic school. year, che lasc yery for which corntrehensivedaca was available for purposes- of preparing criti e,ridence.
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Montana Consticucion.

5. The Intervenor-PlainEiff Montana Educacion AssociaEion

(MEA) is a represencaEive of school discri-cc employees in

emplopoent relaCed matters. The l'fEA also acts as an advocage

for quality public education. The MEA rePresencs various

children, and parencs of ehose 'children, who attend various

"low wealEh" school districts in Montana.

6. The Intervenors-Defendants C. G. Holje' Bernt Ward,

and RoberC Frederich are members of, and constiEute the Board

of CounCy Comissioners of Sheridan CounCy, Montana. The

InEervenors-Defendants rePresenE the residents and taxPayers

of Sheridan CounEy, and all others sioilarly situated.

. The Intervenors-Defendants Indian Impact Aid Districts

are Montana elemenCary and secondary school disCricts EhaC

receive Rrblic Law 874 (P. L. 874') monies due to the Presence of

Indian reservations within their discriccs. The Association

of Indian iupact Schools of Moncana is an unincorporated

associacion which consists of such discricts. The Associac:-on

formed Co further quality education, osinCain member school

access Eo P. L.874 monies, and Eo idencify.and deal wich

probleurs coulmon co ics member schools'

B. Lirisacion Background

. 8. Plainciffs f iled Ehe Cornplainc in chis case on Apr:i

L7, 1985, alleging EhaE Moncana's sysCem of funding elenencar;r

and geccndar'/ s:hools vlclaces i:ci:le i:. se:!1cn lt ' a;'i

-8'-
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Arcicle x of che consticution of the state of Montana.

9. The Defendanc Board of Public Educacion moved Eo disniss
che case i.n May of 1985, on the grounds that ic presenced

a nonjusticiable controversy. Thac Motion was denied on September

6, lgg5.

10. Trial was originally schedured to begin on December

1, 1985. By agreenent of the parties, however, che trial
dace was concinued untll May 11, 1987, ro afford the l9g7

Montana Legislature an opportunity Eo address the probleos

conplained of by the PLainrj,ffs.
11. After the Legislacure failed ro acE in a manner which

would solve che problems bourplained, of plaintiffs, trial cou-

menced as scheduled on May 11, 1987, and continued uncil June

17, 1987, wich a coral of 22 trial days. A coral of 65 wicnesses

cestified, including nationally-recognized experts on ed,ucaEion

and school finance, expert sEatiscicians., administrators | .

teachers, and school board trustees froru llonEana's school

discrlcts, sEaEe legislators, and sca:e cff:.c:als. Nune;ous

exhibics qrere ads,icted into evidence, as were several depos:::
transcripcs.

C. The Imporcance of Educacion

L2. At issue in chis case is whecher MonEana's sysEem

for financing its public elemencary and secondary schools

violaces our Scate Conscitucion. The case chus raises issues

of greaE nagnicucie, boch in Eerms of pubric policy and indlv:3.:.-

-9-
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13. The inporEance of educacion is universally recognized

in our society. In an ofCen-quoted Passage from Brown v.

Board of Education, the UniCed States Supreoe Court apcly

described the role of education:

"Today, education is perhaps che most impoftanc-
function of stace and- local governrnencs. Compulsory
school actendance laws and the greac expenditures
for education both demonstraEe our recognition
of che'imporcance of education to oqr deoocratic
sociecy. - It is required in the performance of
our oosc basic public resPonsibilities ' even
service in the iroed forcls. It is the very
foundation of good cicizenship. Today, it is
a principal inlcrurnent in awakening the child
to'culcuial values, ir preparing hiu for later
professional craining, and in helping him to
iajusc normally to his environroent. In these
dals, iE is doirbcful thac any child.9"I E€asoo-
abiy be expecced Eo succeed in life if he is denied
the'opporcirnity of an educacion. Suc!: an oPPoi'
cunity, where ttre state has rrndertaken to-provide
iE, oirit be made available co all on equal terns.

Brown v. Board of EducaEion, 347 U.S. 483, 493 (1954)

L4. Congemporary socieCy demands increasing levels of

sophisticacion, and increased knowledge and undersCanding of

Cechnology. EducaCion plays the cencral role in developing

a person's abilities Eo achieve Char sophisticati-on, knowledge

and underscanding. Consequencly, che qualic;r of an individual'

life is increasingty dependenE on the levei and qualigy of

thac individual's educacion.

15. Public educacion is,

and rnosE irnPorEanc funccion of

wici'rouE doubc, a fundamencal

Ehe Scace of Moncana and ics
25
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A.

pol icical subdivis iolls . Ic is a StaEe and local responsibilicy
joincly shared.

II.

Bas ic Faccs

MONTA}IA' S PUBLIC SCHOOL SYSTEI'{

15. During the 1985-86 school year, 545 school disrricrs
operated in Montana, with a cotal student enrollment of 153,869

and a cocal "average number belonging" (gllgl2 of 151,565. (Final

Pre-Trial Ord,er, Agreed Facc No. 3; Pl. Exh. 10)

L7 . 382 of these school districts were elementary districcs,
wich a cotal ANB of 105,090 representing 697, of the total
Moncana AllB. (P1. Exh. Nos. 10 and 26A') An elementary school

districc provides public. education for all grades up to and

including grade 8. incLudihg, where orovided. oreschool and

kindergartens. (Seccion 20-6-101, MCA)

18. There irere 153 secondary districts, with a total fu\B

of 46,475 or 3L7, of che Eocal Moncana ANB. (pl. Exh. Nos.

10 and 258) A secondary or "high school" discricc provides
public educacion for all grades beyond grade 8, including posr-

secondary programs, except communicy college discricts or che

Moncana Universicy Sysceur. (Seccion ZO-5-I01, MCA)

2Th" Eerm "average number belonging,, (ANB) is the enro!i:e::
measure used for Foundacion progranr ialcularions. A schooldiscricc's Al,lB resulcs fron che-applicacion of a stacuEorvformula Eo she enrolknenc, -arcendince, and abience-;i-;;;;ia:li.enrolled full-cime pupils during che school cerm. -rh. 

LNsfor a given .year is- biseC on chE atcendance record of che prece:::.-:year. secrion 20-9-3i1, IlcA. The ANB figure is roughly "i*""rr=-"co acEual scudenE enrollnenc.

- 11 -
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19. Operacing within che 545 school disiricts were 597

eleoencaryschools,E€Iljuniorhighschools,andlT0highschools,
for a tocal of 777 public eleoenEary and secondary schools

in Montana. (Agreed Fact No' 2)

20.Falllgs6enrolloentsforschooldiscrictsinMontana
rangedfroolqBintheCookeCicyEleoentaryDistricc'Eo
10,508A}lBinB.illingselementaryschools,andlsAltBinReed
PoincHighschoolDistricEE'o5,L76A}lBinBillingsHighschools.
(Pt.Exh.Nos.25Aand25B,)Nearly457,ofl'lontana'spublic

schoolshaveenrolloentsfg,^rerthanlo0studencs.(Agreed
Facc No. 2)

B. Governance

ZL. Public encities and officials at both the State

local levels govern Moncana's public school districts'

Arcicle X, seccion 8' MonEana Consticucion 1972>

.2?'.TheBoardofPublicEducationconsiscsofsevenmembers

aPPoincedbycheGovernor,andconfirnedbycheSenate.The
Governor' Cor'-t!ssioner of Higher Educacion' and Scace SuperinEer':-

oiPubliclnscrucEionareexofficionon-vocingmembersof
che Board. Together wlch che Board of Regencs of Higher Educa::--

cheBoardofPublicEducacionisresPonsibleforlong-range
pLanning,andforcoordinacingandevaluatingpoliciesand
programs for che SEaEe's educacional syscelns' (Arcicle X'

secclon 9, Moncana Conscicucion L97?; Seccion 2'O-2-10I' MCA)

A$ongocherihings,EheBoardcfPublicEducacionacininiscers

a

I
I
I

and
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4
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t.
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2

2

t
-a

,-LZ"



1

c,
i-

3

'4

-D

6

7

I

I
r0

11

L2

r3

L4

l5

r6

L7

18

r9

20

2L

22

23

24

25

and orders che distribution of State.equalizacion aid (Secrions

20'Z-121(3) and 20'9-344, MCA)., adopts standards of accredicacion.

and escablishes Ehe accreditation scacus of every public elemen-

Eary and secondary school in the Srare. (sections z0-7-101

and 20 -7.-102, MCA)

23. The Superintendent of Public Instruction has che general

duty of supeivising the State's public schools and school discriccs.
The powers and duties of the superintendent are sec by law,

generally Tirle 20, Chapter 3, Part I of the Moncana Code

Annotated. Ihe Superintendent supervises the budgeting procedures

Prescribed by law, estimates the statehride equalization level
for che Foundation Prograi, and discribuces State equalization
aid in suPPorE of the Foundation Prograrn. Ttre Superintendenc

also reconuends to che Board of Public Educacion standards of
accreditaEion for all public schools, 8s accreditation sEaEus

for each school. (Seccion 20-3-105, MCA)

24. The 'County Superintendenc of Schools is elecred in
each councy of Ehe Scate, unless a counEy manager form of
governnenE has been organized in thac councy. The Councy

superintendenc's duties relate primariry Eo co.ordi.nation of
adminisErative and budgecary matters beEween che office of
che Scace SuperincendenE of Public InsEruccion and Local schc.. -

discriccs. (Section 20-3-205, MCA)

25. Arcicle X, secEion I of che MonEana ConscicuEion ves: i

boards of ErusEees.-.A:i --^tl - 
3 

^.^L-. - 
tl 

-t.3 ^re.' A1>- :.- 1 .-r. 
^ 

1
-\zlr'--vi it :t-tL'l'J - --J -- --LJ --- :.tJLat
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26. Local boards of Erustees are seParate governing enclcies

for elementary and high schoot districts. Members may serve

boch eleuencary and high school discricts. They maintain seParaEe

budgecs and financial records for elementary and high school

discricts. (Agreed Facc No' 50)

27, The ErusCees of each school district Prescribe and

enforce policies for the goverilDent of thE discricc' adopt

and adoinister'the districC's annuaL budget in accordance with

the budgeting provisions of Title 20 of che Moncana code AnnoEaced,

ernploy adminisErative, teaching and supporc personnel for the

school disCricc, and perforo the other ducies and functions

ser forch by t"toncana law. "'(secrions zo-3-323 and 20-3-324' McA)

C. Finance

1. Sources of Revenue

28. The funding for Montana schools cones from three general

sources: sEEE€, local, and federal revenues. In 1985-86, State

revenues (including SCate mandated local ProPerty Caxes) accounce'

for 57.47 of total elementary schoot disCricC revenues, and

50.57. of CoCal secondary school disCricC revenues' Local revenucs

(noC including SC'aCe mandaCed loca! ProPerty Eaxes) accounCed

for 34.57, of total elementary school disCricC revsues and 45'rZ

of CoCal secondary school disCricC revenues ' Federal revenues

accounced f,ot 8.L7. of elementary revenues' and 4'17" of secondar;r

revenues. (Pl. Exh. Nos. 11A and 118)

29. The property tax is the prlnnary source of local revenue'25
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OCher sources of local revenue, to the excent they are available

to a school districE, include vehicle Eaxes, cash reappropriaced,

inEeresc income, and oEher niscellaneous revenues, such as

cuition, consolidation payoents, enrollment income, non-tax

revenues, and investoenc incooe.

30. The largest single source of federal funds received

by Montana school discricts is P. L. .874 noney, which wiil
be addressed in greacer decail in subsequent Findings and

Conclusions. Other federal funds are largely earmarked for
specific edr.cational purposes. For mosc' school districts,
federal .funds are less significan,t chan Stace and local sources.

31. Stace revenues for education come from a variety of

sources, including various earaarked Scate revenues, Stace

oandated property taxes, and direcc legislative appropriacions.

(Section 20-9-343, MCA)

2. Schooi Discri,ct Bu{qecs

32. There are a cocal of 22 funds, 10 budgeted funds anC

12 non-budgeced funds, used in Ehe operaElon of school dis;:::: .

(Seccion 20-g-20L, MCA) For purposes of addressing issues

in chis litigation, che budgeced funds, and more specifi.call'.'

che General Fund, IransporEation Fund, RetirenenE Fund, and

"Capical Ouclay" Funcis, including the Debc Service Fund and

Building Reserve Fund. d!€ che nosc perEinent

a, Budgecec Funds

School Disc::cEs musc adopc budgeced funds in che33

.- 15 (-
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manner prescribed by law. The d:scrict then has Ehe power

of expending the budget whecher iE has cash nonies or not.

rf there is not enough cash available to the school disErici,
Ehe county Creasurer IEust borrow Eoney, by registering warrants,

to pay the current obligations. (Section 20-9-201(1)(a), MCA;

Agreed Fact No. 9)

34, Budgeted funds include:

(Agreed

(A) . General Fund(Title 20, Chapter 9, Parts I and 3, MCA)

(B) TransporEation Fund
(Section 20-10-143, MCA)

(C) Tuition Fund
(Seccion. 2Q,,-5-307 and 20-5-3L2, MCA)

(D) Retiremenc Fund
(Seccion 20-9-501, MCA)

(E) Bus Depreciation Fund
(Section 20-L0-L47, MCA)

(F) Comprehensive Insurance Fund
(Section 2-9-2L2, MCA)

(G) Adult Education Fund
(Section 20-7-705, MCA)

(H) Non-Operacing Fund
Section 20-9-505, MCA)

(I) Debt Service Fund
(Section 20-9-438, MCA)

(J) Building Reserve Fund
(Section 20-9-503, MCA)

Facr No. 11)

b. Non-Budgeced Funds

As che description implies, school discriccs do noc35

- 16 ,-
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t\

adopt a burlgec for noo-budgeted funds.

expenditure s are I irnited Co the anoung

?A-g-20 I(1)(b); Agreed Fact No' 10)

3 6 . Non- budge E e d funds inc lude :

InsEead, discrict

of cash on hand. (Seccion

(A) Food Service s Fund
(Section 20-10- 204' MCA)

( B ) Mis ce I laneous Fund
( Section 20'9-5 A7, I'ICA)

(C) Traffic EducaEion Fund
( SecEion 20-9-510, l'{CA)

( D ) Renca I Fund ( Hous ing and DorniEory Fund )
( Sec E ion 20 -9 - 509 , MCA)

(E) Sick Leave Reserve Fund
( Section 20'9'5L2, I'ICA)

(F) Block Grant ChaPcer I Fund
Required by Federal Governmenc

(G) Block Grant ChaPEer 2 Fund
Required by Federal Government

(H) Block Grant TYPe C Fund
Required by Federal Governpeng

( I ) Block Grant TYPe D Fund
Required by Federal GovernnenE

( J ) Bui td ing Fund
( SecEion Z0-9-604, MCA)

( K) Endowrnenc Fund
( Sec E ion 2A -9 - 60 4 , I"'ICA )

(L) Incerlocal Agreenenc Fund
( SecE!on 20 -9- 51 1, l"tCA)

( Agree d No. 11)

The

37

Fac c

3.
rFttrne

BudEe c s :

is Ehe large s E

General Fund v. Tocal Budee r

Gener3-General Fund

.. 17 -
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Fund budgecs accounc for approximately 707 of cocal' staEerride

school discrict budgeted funds.

38. As the foregoing Findings demonstrace, in addicion

to the General Fund, Ehere are several other budgeced funds,

which accounE for che reoaining 307 of statewide budgeted funds.

These outside funds include Retireuent, Transportation, Tuicion,

Bus Depreciacion, Comprehensive Insuranc.e, Adult Education,

Non-Operating, Debt Service, and Building Reserve. At crial,
parEicular attencion rras given co the ReEireoenE, Transportacion,

and "Capical 0utlay," (Debc Service and Building Reserve) Funds.

As will be established in subsequent Findings, these non-General

Fund budgecs are funded p5inarily through local tax revenues,

thus resulcing in disparities anong school districts in tax

efforcs and/or revenues, due co disparicies in district taxable

wealch. The oechanism by which each of chese latter btrdgecs

(Recireurenc, Transporation, and Capical Outlay) is funded as

descrlbed below.

4. Budeets: The Operacion of Selecced Budgeced i-:'

a. Teachers' Retlremenc

39. The Retiremenc Fund budgec exiscs for che purpose

of covering che eurployer's (school discrict) concribution c:

che Teacher's ReEirement Systern, the Public Employees' ReEl:,:

Si'scen, Unenployuenc Compensacion, and Social Security.

40. The school disEricc's concrlbucion Eo the Teacher"

Recirernenc Syscem is a sec percenEage of each employee's g::j;

- lR (r
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salary. The Uneoployuent Compensation employer's conCribut:.on

is not uniforrn; each districC has iEs o\.,n rale. (Section

20-9-501. MCA)

4I. Prior Co L97L, Ehe cost of reCirerDent etas Part of

a schooi discricc's Generai Funci budget. Ihus, the Stace shareci

in che cosE of Teacherfs Retireroent through Foundation Progran

funding. In lg7L, however, Che Moncane Legislature removed

Reciremenc from the General Fund, and in doing so, placed the

engire burden of funding districts' retireoent costs on local

taxPayers. (Pl. Exh. 7, A Legislacive and Financial Historv

of Ehe Moncana School Foundation Proeran (1949-1981), P. 7)

42. Unlike roost locatr school revenue which is raised on

a district-by:districi basis, revenue for school districts'

ReCirement Funds:are generaCed through a councy-wide ProPerty

E?K levy; Chat is, a uniforo number of nil1s is assessed on

a county-ttide basis to fund Ehe Teacher's Retirement Funds

ior alI school disCricts within thac Parcicular coungy.

(Section Z0-9-501, MCA)

43. To provide che necessary revenues for the Reciremenc

Fund budgeC for each disCrict wiEhin che councy, EhaC counEy

assesses a levy on all of the taxable ProPerCy wiehin Ehe count"''

ThaC urill levy is noE subject Co voter approval. The nuober

of rnills levied depends uPon che tocal of che Retiremenc FunC

budgecs of atl discriccs within ti:e councy and the caxable

vaiuarion of che counEy. (Seccions 2A'9-501(4) and 20-9'L42, ):C.:..

I

2

3

4

t)

o

6

7

8

9

IO

11

t2

r3

14

15

16

L7

18

19

20

2r

22

23

2{

25

- 19 -



(

tf

:l

;f

il

,l

il
:l

I

2

3

4

15
\ ,̂'o

..7
'.8

\t--i' g

J

11

r2

13

L4

r5

r6

L7

IE

l,g

30

2L

22

23

21

25

44. The nunber of nilrs assessed eo finance retiremenc
varies widely among the counties in Monrana. rn 1995-g5, rhe
number of mirls levied for retirement ranged from a low of
2.54 nills in Fallon counry ro a high of 05.3d nills in Deer

Lodge County. (P1. Exh. 67) The variarion of nills levied
will be less as a result of tJre net lotcery revenue discribuced
to counties Ehat levied in excess of. nine oills in the prior
year. (Exh. M-328)

45. The L987 Montana Legislature passed, and the Governor. -_--:.-aroended,'lsenate Bill 183, which will disrribute revenue from
\'che-{r-ew.Moncana Lottery co help fund reacher RetireoenE.

46. under senate Bill 183, neE revenues from the lottery
will be d,iscribuced on a per AlilB basis ro each county which
levies nine (9) or more oills co support its school districcs'
Recirement Funds. Fiscal notes accompiinyirg Senace Birl lg3
escimated thac loccery revenues available to offset propercy
caxes for reachers retiremenc wilr be 57,453,000.00 in 19gg,

and 59 , 1 20 ,500 . 00 in 1989. (Exh. M- 328 )

47. Assuming rhac senace Bilt 193 had been in effecc in
che 1985-85 school year, and appiying che mos c oprimiscic reven._._

assumpEion, FaIlon County would scill have had Ehe lowesc coun:..

reriremenc nillage aE 2.54 mills. The highesE councy retire;.e:.:
nilrage would have been reduced Eo 51.42 mills in Deer Lodge

County. The average reEiremenE councy n:illage would have been

reduced fron 30 ,7 5 rnills Eo 24 .oB rnirrs . An average of gol. of

r-24-
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retirenent costs would still be funded by counEies' (Pl. Exhs

57A and 678)

48. In surr, even though lottery revenues will provide

some Stace support for retirement, Ehe burden of funding districts'

retirenent cosCs witl remain substanlially on Local taxpayers.

b. 'Transportacion

49. The TransportaEion budget exists for the purpose of
?

providing publicly-financed school transPortation.- The State

escablishes financial schedules which define the cransPortation

expendicures for which a district is eligible for State and

councy reimbursenenE. These expenditures are referred, Eo as

,'Transporcacion on Schedule." 'ExpendiEures above or noE included

in chese financial schedules are referred to as "Transporcacion

Over Schedule," and are the obligation solely of the local

school district. (Seccions 20-10-141 and 20-L0-142, MCA)

50. For purposes of defining che resPective financial

obligations of Ehe SCaCe, councy, and disCrict, Ehe TransporE3::

on Schedule atroung for each elenencary and high school disE::::

is divided inco thirds. A SCaCe appropriaEion covers one-E:'::r'

3school districcs musC provide EransPorcacion withouc
cosE Eo "eligible :rans-PorCeLs,'" if,ho are Chose studenCs liv::'l
more chan chiee rniles fion che closesc school building wichl:.
Cheir grade level, as well as chose special educacion scuden: ---

for wh[rn cransportacion is required. in cheir Individual Edu:::.
Plans. Schoot'disEr:.ccs corn,only choose Eo offer CransPor!a::
wichouC cosE Eo scudencs who live lnside che chree-mile lia::
based on safeCy consiieraC!ons. Also, disCricts someCimes :'-.':-
co provide frel Eransporcacion Eo ocherltise.ineligible trans:-'::
wheir doing so poses no exgra coscs Co Che disCricC.

-2L''
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of che on-schedule axoounE for elernencary and high school disrriccs.
(Seccion 20-10-145, MCA)

51. For elementary districts, one-third of Ehe remaining

on-schedule anount is funded Ehrough county equalization funds

derived from ihe 28-uill oandatotl, scacew-ide levy. The renaining
one-Chird of Che on-schedule anounC, plus the enEire over-scheCule

anounc is funded through a non-voted, levy on the caxable propercy
of the school. disrricE. (Secrions 20-g-331(1)(a) and, 20-10_144,

MCA) The nr:nber of nills required to fund the disrricr's obligarion
is a function of Ehe cotar d,ollars needed and the discrict's
taxable valuacion, i.€., property wealth.

52. High school districts are rreated, differently. The

remaining cwo-thirds of che on-schedule amount (after the Stare
appropriation) is funded by the county through a non-voced

levy on the caxable property of the counEy. The over-schedule
porcion of high school districts' Transportarion budgeEs is
funced chrough a non-voted levy on che taxable propercy of
Ehe districc. (secrions 20-10-144, z0-L0-145, anci zo-L0-116.

McA) These counEy transporEacion levies, in I9g5-96, rangei
from a low of .L7 nills in perroleum councy Eo a high of 9.2-
mills in carcer councT. Again, the nunber of nills requireo
f?r che councy and discricE cransporcacion levies depends on

che dollar aEouncs needeci and the prope:':'r' wealth of che cour::...

and discrict, respeci:-veJ.y. It also depends uDon the discrls--.:
policies in providing free bus Eransporcacion Eo ,'ineliglble

22i
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transportees," and che shifting of adrninistraEive cosEs from

"General Fund budgec" Eo Transportation budgec. The cosc does

not relate solely to Ehe statutory requireEencs sec ouc by

law.

53. In sun, while Ehere is Stace participation in funding

schooL discricts' Transportation Budgets, the burden of funding

Ehose budgets falls rnosc heavily on local taxpayers, through

non-voted councy and district transportacion levies.

c. "Capical Ouclav": Debt Service and Building
Reserve Funds

54. There are three methods, in general, by which school

districcs can finance capita.I construction or iuprovenents

Eo school faciLities: (1) through Ehe General Fundt (2) the

Debc Service Fund; and (3) Building Reserve Fund.

55. In rare instances, or when a district is wealthy,

the cosc of Capital O.rtlay can be accomplished through che

General Fund. For mosc school discricts, however, che Debt

Service and Building Reserve Funds are che prirnary rneEhod of

funding Capital Ouclay.

56. The Debc Service Fund exiscs for Ehe purpose of paying

inEeresc and principal on outscanding bonds. The crusEees

of a school di.scricE Day issue and negoEiace bonds on the credi:

of Ehe school discricc for the purposes of: (a) building,

alcering, repairing, buying, furnishing, equlpping, purchasing

Lanis for and/or obcain:-rg a wac,er supply for, a schooL ceachera3e

-23-
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dormitory, gynnasiun, ocher building, oE combination of chese

buildings for school purposes, including post-secondary vocacional-

cechnical cenEers in the school discrict; (b) buying a school

bus or buses; (c) providing Ehe necessary Doney to redeem

matured bonds, maturing bonds, o! coupons appurtenanc to bonds

when chere is not sufficient xooney to redeem them; (d) providing

che necessary.money co redeeo optional or redeeoable bonds

when it is for the best interest of the school districc co

issue refunding bonds; or (e) funding a judgmenE against the

districc. (Section 20-g-403, MCA; Agreed Fact No. 38)

57. In order to issue bonds for any purpose other Ehan

redeeming oucstanding bonds, a school district must obtain

voter authorizacion.4 (Section Z0-g-tZL, MCA; Agreed Fact

No. 39)

58. The maxlmum aoount for which each school district
may become indebced by che issuance of- bonds, inctuding all
indebEedness represented by outscandlng bonds of previous i.ssues

and registered warrancs, is 452 of the taxable valuation of

che school discricc. (Section 20-9-406; Agreed Facc No. 40)

Consequencly, the greaEer a discricc's caxable valuation, che

greaEer Ehe aEounc ic may raise through bond issues Eo consE:'-::-.

u Tf chere is ac leas c 4OZ vocer curnouc , a s iurp le na j or: :'.'
of Ehe voEes cast is reouireci Eo Dass che bonci issue. If vc:e:
EurnouE is becween 307 ind 402, a'502 plurality of che voces
casc !s necessary to approve a bonC issue. A bond issue ma;r
noc be passed if-vocer'turnouc i.s less chan 307,. (SecEion
20 -9 - 428, ilCA)

- 24 r
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or renodel facilities.
59. Once a bond issue has been approved by che voEers,

Che revenues Co fiiance ;^-.e iiICsE€SC anci Prlnc:-pai on the ouC-

standing bonds are raised Chrough a 11andatory levy on Ehe Eax-

able properEy in the districc. The number of nills required

for DebC Service depends uPon the nr:mber of dollars needed'

and Ehe propercy wealch.of the district. (Section 20-9-439,

t{cA)

60. The Building Reserve Fund exists for the purpose of

esCablishing and oainCaining a cash reserve to be used afEer

a specified period of time for construction' renovation, o!

repair of school buildings', or for the 'purpose of purchasing

land needed for school purposes in the district. There rnusE

be vocer apProval to estabtish a Building Reserve Fund' The

voCers must be Presenced with a balloC detailing the yearly

contribution Eo the Building Reserve, Ehe Cotal amount to be

raised, the number of years over which such amounC is Eo be

raised, and che PurPose or PurPoses for which the Building

Reserve will be used. (Seccion 20-9-502, MqA; Agreed Facc

No . 41)

61. If a Building Reserve Fund is auchorized by Ehe voE€r:

an annual levy is assessed on Ehe caxable ProPerty of che dis::'

Eo fund Che annual conCribution Co che Reserve Fund. (Sec!:'-':'

'ZA-9-503, YCA; Agreed FacE No. 42)

62. The coCal amoung oE Building Reserve, when added Eo Fta

- 25 -
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outstanding indebtedness of the district, shall noc exceed

457 of Ehe caxable value of the taxable propercy of the discricc.
(Section 20-9-502(2); Agreed FacE No. 43)

53. In suut, funding the Debc Service and Building Reserve

Funds is entirely rhe obligation of school districts; there
is no sEace contribution to these funds.

III. THE GENERAL FIJND

A. Introducci_gn

64. As previously established, the Generar Fund is the

largesc school district fund, constituting approxiaately 707.

of school districts' budgecs statewide. rt is the fund which

finances the general operaiion and maintenance coscs of a school

dis tricc .

65. The toEal amoun! of spending for schools

in Montana in 1985-85 was $649,546,201.15.

The following charE deoonstrates the revenue

along wich 1985-85 starewide, cocal expendirures,

Fund:

FoundaEion Progran Dollars

1 . Councy Equat i zat ion
(Seccions 20-9-33I and
20-g-333, MCA)

2. Stace EquaLLzacion
(SecEions 2A-9-343 and
?0-9-347, I'{CA)

in all funds

sources,

f or Ehe

$247 ,504, 552

Genera i

A.

/il

.- 26 '-
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Permissive Dollars $ 6l,ggl,g5I

Dis tricE (Local ) Perrnis s ive
( Seccion 20'9-3 52, l'{cA)

- $18,437,903.00

S Eace Peruris s ive
( Seccion 2A-9-352, MCA)

. $43,453,948.53

"0ver-Schedule" Dollars $165 ,444,645

Voted Levy
(SecEion 2A-9-353' MCA)

Non- t ax and t'{is ce I laneous Revenue
( Section 20'9- 1 A4, I'ICA)

TOTAL

(Agreed Facts Nos . L2, 55', and 56; Pt. Exhs.

B. Ihe _fciunaacion Proeran

1. IncroducEion

66. In 1948, the Montana Superintendent of Public Instruc-

E ion !,rro E € :

Up to che presenE-time, -Ehe Legisl3cive Asseurbly
oi MonCana'has delegated most of Che resPonsibiliry
of operacing schools to che local comsluniEies,
the county ind school districC. These Er^to divisions
of go.ternment rlusE depend primarily upol the.
propercy Eax for che ievenue necessary fgt che
ichbols-. tf lhis foru of f inancing has
become inequicable, unjust and oucooded. A
source of fevenue ocher chan che ProPercy cax,
on a sEace level should be found in order Eo
serve'as a replacement tax on ProPercy' adjusc
inequaliries due Eo che differences in the
disCribucion of ProperEy wealch in che state'
and afford equal educacional oPporcunicy Eo
all boys and girls in che scace.

C. Bandy, Firerptne che Public Schools of Mor.rcg'ne, p. 4, ql'
Exh. io2 t rsrerJ-of Ehe'

Foundacion Pro;;;;

1.

2.

$475,841,048

4 and 4A)

I
I

'i

r-27-
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67. In an attenpc co rernedy che problems idencified by

the Superincendenc, the LegislaEure in Ig49 enacted the Moncana

School Foundacion Program. (G. Bandy, Financine the Public

lchools of Montana, p. 4, ?1. Exh. 102; See also Hiscorv of

Foundation Prograo, PL Exh. 7) The goals of che Foundation

Program were Eo:

1. Gain scace funding 3upport to relieve pressure
on che ProPerty tax;

2. Provide equal educational opportunicy for
children; and

3. Appottion fiscal, burdens of educacion fairly
among Ea:rPayers.

(BandvReport, p.4, Pl. Exh. 102i Joint SubcoEnittee
t a School Finance: A ues tion of EquiEY,

on EducE-
P. 6,

(1982).,

68. The intent of a Foundation Prograu approach in school

finance is to neuEr aLLze local property wealth as a determinanc

of educacional spending.

69. For che purpose of funding,public schools, the Mont::.r

Legislacure, every crto years, sets 'the 'Vaxiur:m General

Fund Budgec withouc a vote" (MGFBI'vV) schedules for public

elemenCary and secon'iary school districfs. These schedules

provide differenCial dollars per ANB for various size cacdgc:."

of schooL discriccs. (See Seccions 20'g-3fB and 20'g-319,

IICA) The amounc per ANB decreases as school districc size

increases. Individual school districts calculace cheir max:.:'.-

2. The Maximum-General-Fund-Budeet-Withouc-A-Vote

- 2g -



I

I
I
I

' I rl uuagecing schedules by oulciplying Ehe nuober of anticipared
2I AlrB b:o che 641i6,rr budget schedule establisheci by the Legisracure.it
3 il The amounc alrowed per AlrB varies depending on rhe number ofil- 
il 

AllB, wich rarger a'ounts ar.lowed for soaller sizes, 8s discussed
5ll l'ore furly below. The "maxi'u' budgeting schedules,,, however,il

: ll 
do noc escablish a naxiror:ur budgec for che disrricrs. Ra.her,

:jl 
schoot districts' E.Y, and do, exceed rhe oajrimr.u budger schedules

" il by spending non-cax revenues and/or by raising money throughtlt 
ll 

voced, local levies as described below. (Agreed Facr No. 14)

l:il 
to. The principai faccors, oE variabres, in rhe McFBw

:^1il 
schedule are firsr, rhe number of srudencs, expressed as Average

l: il 
Nurnber Belong (ANB), and secohd the rype of schoor - htgh schoor,

:. il 
uricdle school, oE elemenrary school. A speciar approach, using

to 
if 

a classrooo unir, applies in rhe case of very smarr schoorstt 
il (i.e. , one-' rlro-, and. chree-teacher schoors). schoors wichtt 
il ferver than 18 scudenrs oay have one teacher, schools between

]l il 
14 and i8 srudenrs oay have funding for a reacher-prus-aide,to,l schools with more than 1g scudents u*y have funding for twolq ;l^" 

I Eeachers, and schoors with more chan 40 scudencs, an. lessco'.1-" ll chan 51 sruden.s, B4r have fund,ing for three Eeachers. (seccions9t ,l-^ 
il 20'9-318 and zo-9-3l9, MCA; Agreed Facr No. 7L)

22 i1 ,i
^^,1 

IL, special educacion programs are handred as parc of23:l rL_ ^
,o J 

Ehe cenelal Fund. Tf, a school discricc an.icipaces offering
;i a speciar educa.icn crass or program in che ensuing year, irzs :i

il "ttc requesc scace approval of che allowabre cosc of che progran.

-,29-
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Approved allowable costs are incorporated into che MGFBW.)

(Agreed Facc No. 23t Sections 20-9-32L and 20-7-431, MCA)

72. In surtr, a school district's MGFBI^IV (Secrion 20-9-303,

MCA) is che cocal of the anount in the schedules as set by

Ehe Legislature, plus Ehe approved allowable cosrs for Special

Education (Section 20-9-32L, McA) This is the maximuo amounc

a districc can budget without using non-tax revenue, cash

reappropriated, and/or levying a local voced lev7. (Agreed

Facc No. 16)

3. The Found+Jion Proqran C,omponenc

73. Through the Foundation Program, school discricts receive

"equaiizacion aid." The Foundation Program anount for each

school district is 807. of its MGFBW. This atrount represenrs

che urinioum budget a district Eay adopt. in support of ics

schools to qualLfy for Scace equalization funds. The Foundacion

Program is funded by county equalization revenues and Stace

equalizacion revenues. (Section 20-9-303, MCA)

7l. . To :aise revenL:es in suppori of each dis irict's Founcr -

Eion Program amount, Ehe counEy comnissioners of each councy

. 54, is comuronly done in analy zLng General Fund budgecs,
che cnajority of evidence ac crial excluded, o! deleted, Spec:a.
Educacj.on from the General Fund analysis. In other words,
the daca analyzlng and corooaring GenlraI Fund budgeEs generall','
was expressed in Eerms of "Ehe General.Fund budgec, wiEh Ehe
Allowabie CosEs of Special Educacion renoved." -The flnancing
of Special Educacion, and ics ioplicacions for che presenc
case, are'addressed in Seccion IV-E, beLorn'.
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in Montana 1gust levy 45 Enills on all taxable ProPerty wichin

cheir counEy z 28 nills for the supPort of elemencary discriccs,

and 17 niils for the support of secondary districts. Addicional

revenues, Co the exEenc they are available to a counCy' are

added to'che proceeds from the rnandatory 45-miLl levy to make

up che "councy equalization" funds. These additional revenues

include vehicle a"*.",6 federal funds, T Taylor Gxazing Funds, S

counEy cash reapproPriated,9 and miscellaneous revenues.

(Seccions 20-9-331 and 20-9-333' MCA)

75. The Counry Superintendent of Schools distributes che

total county equalization revenues to the school districts

in the counEy, according to their Foundation Program schedule

anounts. (Sections 20'g-33L and 20-9-334, MCA)

76. The rnandatory 45 nills in the various Montana counties

raises divergent amouncs of revenue, depending directly on

the Eaxable valuation of each county. (Agreed Fact No. 17)

77. If a county raises more revenue Chrough the mandacor"'

45 rnills Chan required Eo meec the Cocal Foundation Prograrn

amounE for Che counEy's school disCricCs, Che surplus t€v€l't!:u

goes co che State Special Revenue Fund for State equalizaElo:'.

65"" SecEions
7S"" Seccions
8S"" SecEions

9S"" SecEion

and 61-3-536, I'ICA.

, 17-3-2],2, L7-3-231

and L7-3-J22, MCA.

I-,.1CA.

, an.d ),7-3-2j-
61-3-532

!7 - -1 -211

L7 -3-?2L

L7 -3-222,
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ai d Eo other s choo I dis tric Es the ScaEe. (SecEion ZC-g_33i(i) (b)

"recapture rnechanisru" of Ehe
MCA) This is referred to as E

FoundaEion Program.

78. If the county equalization revenues are insufficienc
to Eeet che cotal Foundation Progralo schedules for the county,s
school districts., the County Superintendent apportions the revenues
equally arnong the school districts on a percentage basis. For
exaople, i.f a' county is able to raise only soz of the totar
aEount of revenue necessary to treet the Foundation program

amouncs of all districts in the county, each d,istricc receives
502 of ics Foundacion Program revenues from the councy equaliza-
tion fund. state equaliz.ation revenues supprement the councy

equalizacion revenues Eo eriminace the deficit between che

Foundation Program anounc and, the aEoounE received through councy
equalizacion dollars. (Secrion 20-9-335, MCA)

79. Revenue for Scate equalization aid comes from a variecr.
of sources, including: (1) earmarked revenues from the educaE:c:.

trusc fund' stace incone tax, United Scates oil and gas royalii-.-.j
r07' of staEe coal caxes, and zsz of siaEe corporacion Eaxes;
(2) surplus councy Foundacion program revenue, as described
above; and (3) direcc legislacive appropriacions. (Seccion

20-9-343, MCA; pL. Exhs. 4 and 4A) M:-ddLe-school funding,
at the opcion of elemencary disrriccs, can provide a source
of differenc palmenEs Eo school discriccs and authorLze a

separace funding mechanism. (See d!scussion of budgec unics

of

he2

3

- 32 -
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ar'.d rniddle school funding, Part 4, PP. 11-13 ' Pl. Exh. 5)

8C. AE chis scage of funding, every Montana elernentary

and high school discrict Foundacion Prograo budget (802 of

che MGFBI{V) is fully funded.l0 Moreover, each d'istrict of

sinilar size has received che sarDe aoounE of General Fund revenue

per ANB, with equal cax efforts (the mandaEory, statewide,

45-rnill levy) . In other words, the syscem is equalized at

this level of funding. Middle school funding, when adopted

by an elemenEary discrict, does not change the substantive

truth of this finding.

C. The Permissive Conponenc

81. The "permissive conponentrf of a school district's

General Fund budget is the 207 difference between Ehe Foundation

Program couponenc and the MGFBIfV. The permissive componenE

is funcied by revenues from districc (local) permissive rill
levies and State permissive equalizacion revenues. School

discricts wiEh access to non-tax revenues, including P. L.

tn^'They are "fully funded" in the sense chac the schedules
axe set by che Legislacure based on Ehe level of appropri.aEions
made for the schools. Thus, che schedules are noE sec on an
lndependenc decerminacion of need, buc based on the amounc
of appropriacions che Legislacure is willing to provide for
education for che bienniurn. A chronic complaint with public
school financing is chac Ehe Srace's budgec is balanced on
Ehe backs of schools. Scace Superincendenc Argenbrighc, for
example, cestified chac rhe general paEcern has been for Ehe
Legislarure Eo use school funding as a budget balancer.
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874 fundr,ll Bay use those revenues to neeE che perrnissive

20 -9 -352 , MCA)amounE. ( SecEion

82. School boards rnay impose, at their own discret,ion,

perroissive levies of up Eo six nills for elemencary schools

and for.lr rnills for high schools. These levies are assessed

by a special resolution, which is not subject to voter approval;

that is, che "permissive lerry" is not presented co local voters

for approval" (Section 20-9-352, MCA)

83. The iuposition of a per:uissive levy cannot result
in the raising of re?enue in excess of 1002 of the MGFBW.

(Seccion 20-9-352(L), MCA) Ttrus, some dl.scricts with relatively
high property wealch can iaise the full 202 necessary to reach

the 10OZ MGFBIfl/ without lerrying the full nuober of permissive

rnills otherwise allowed by law. 0n the other hand, disEricts
with relatively low property wealth nay fal1 short of raising
the full 207, contemplated by the peroissive levy, "r": though

chey levy che full number of permissive nills. In such cases,

Scace permissive equalizacion funds make up the deficiency.
(Seccion 20-9-352(2) (b), MCA) Mosc of che elernencary and

secondary discricts impose che futl permissive levy, and mosc

11p. L. 874 funds (p. L. Bt-874) tI950l Icodified ac Z0
U.S.C. SS ?36-2401 t19801 are federal funds provided to schooL
dis criccs i.n compensation for f ederal land or f acilicies wi- ch:r.
school discricc boundaries, which are not subject to stace
and local caxes. In other tords , 87 4 funds are received in
lieu of propercy cax revenue. This source of revenue is acicires.;.-.
in greaEer decail in Seccion VI,.below.
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of the school children in Montana actend districcs where Ehe

full permissive lerry is imPosed

84. AE chis level of fundint al-l sioilarlv sized elementary

and high schoot discricts which have chosen Eo assess their

full penoissive Levies receive the sane anoun! of money per

AIIB. Relatively minor differences exisE, however, in the tax

efforts required to receive this auounE, ttith relatively wealthy

discriccs able co achieve the 1002 of the MGFBI{V level by levying

fewer than che full six or four peroissive oills, while relatively

less wealchy districcs must levy the fulL six or four aills

co achieve the 1002 level: (G. Bandy, Financins the Public

Schools of Ltoncana, P. 6i Pl. Exh. 102)

85. These relativeLy oinor tax effort disparities also

result froo Che ability of sorne districts to use non-tax revenues

co achieve 1002 of the MGFBW level, without Levying the futl

six or four permissive rnills . ( Id. )

86. Some districcs which do not levy che fult nuober of

permissive rnills, and are not ProPercy-wealthy enough Eo raise

the!r futl permissive anounts wiEhouc levTing the ful1 pernissl-"'q'

u,ills, receive less than Che MGFBIW aoounc. This occurs even

chough Ehey may be levying more peroissive cnills Chan a wealch:'-

discricc which achieves 1O0Z of che YGFBW wich less than che

futl permissive levies. ( Id. )

D. The "Over-Schedule" or "Above-Foundation" COmpOnenC

87. The Chird u,rajor cor.lponenC of MonEana's system of

'|- 35 -
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frnancing the General Fund is the "over-schedule" coglponenE,

also referred Eo at trial as the "above-foundation" coEponent.

88. School districts nay and, in almosc all instances,

do adopc budgets in excesF of the MGFBW schedules sec by rhe

Legislature. To fund these "over-schedule" anounts, school

discricts rely on revenues gener.aEed through voted local levies
or non-cax revenues, or both. For virtuaLly all Montana school

districts, the voted local levy is Ehe priraary source of over-

schedule revenue.

1. The Voted Local Lernr

89. School district trustees tray propose Eo adopc a General

Fund budget in excess of the MGFBW schedule through a voted

levy. voced levy funds may be used for any of the following

PurPoses: (1) proper oaintenance and operaEion of instructional
and non-insrructional progra&s of the school distrtcts; (z)

building, alcering, repairing or enlarging any school building
of che discri.ct; (3) furnishing addirional school faciliries
for che discrict; and (4) acquisicion of land for the school

discricc. (Secrion 20-9-353(1), MCA)

90. Iihen a school board decermines chac che General Fund

budgec which it has adopted requires revenue in excess of che

scatruEory schedule aoount (MGFBW), che crusEees must suburic

rhe proposition of an additional levy co rhe qualified vocers

!n che discrict. The balloc rnusc scate the amount of money

Eo be raised by addicional properEy Eaxacion, the approxinaEe

{' 35 -
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nutber of nills required to raise that lDoney, and E|'e PurPose

for which Ehe Eoney is to be expended. (section 20'9-353(2),

MCA)

91. The voted levies are usually subrnicted to the voters

in the spring of each yeet. If che voters defeat the addicional

levy, che schcol board may resubuit the levy for an additional

voce. Ili such a case, th9 school board d.y, but need noE,

adjust the lerry amount. There is no tegal linig on the number

of voCed levy elections a districC nay hold. Howevet, 40 days

notice ltrust precede such elections, and the final voEe Eust

occur before August 1. Consequencly, 8e a Practical Eatter'
.\

a district raay hold only three voted levy eleetions in a given

year. (Seccion 20-20-20L, MCA)

92. If a oajority of Ehose vogers voCing ln the election

approve Ehe addiEional General Fund levy, the school board

ErusEees inay use any or all of Ehe authorized amoung in adopcing

Che preliminary budget for the district. The crustees musg

certify Che additional levy aoounc on Che budget form submig:e!'l

Co Ehe CounCy SuperinCendenC. The counEy couutissioners clusc

Chen levy Che number of rnills necessary Eo raise thaE amoung

on Ehe caxable value of al1 taxable ProPercy within Che distr::-

Auchorlzacion Co levy an addicional Eax !s effective for onl"'

one school fiscal year. (Seccion 20-9-353(3)(4) ' llCA)

93. The anounc of revenue a school districE can raise

chrough Che voCed levv is priearily a funccion of two relaced

-37-
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factors: (1) Ehe properry wealth of the discrict as defined

by its caxable valuation per ANB, and (2) the willingness of
che districc's voters to approve additional property taxaclon.

These factors vary significancly aoong school districts in
che Stace. Because of these variati.ons , revenues froro the

ov€t-schedule cooponent of the General Fund budgec are, by

definition, unequarized. lhat is, there are wide variations

anong school districcs in the state in the amount of revenue

received from the over-schedule conponent of the General Fund

budget, and these variations are accompanied by wide variations
in tax efforts necessary Eo generate the revenues.

2 . Other Source s of Ove t -Schedule Revenue

94. In addicion to che voted levy, school dlbtricts rnay

rely on revenue froo che following non-tax revenue sources,

Co the extent they are availabLe, to exceed rhe MGFBW: (1)

P. L. 874 funds , (2) vehicle t"*"r,12 cash reappropriaced,13

interesc in.or",14 and oiscellaueous income. School boards

need nr.rc seek voEer approval for authorizacion to use these

noll- cax revenue sources .

95. Revenues raised from voEed levie s repre s ent a nor e

Fund revenues Ehan dosignificanc porEion of EoEal General

L2^ A- -See Sections
1?--See Seccion
14^ .,-- - See Seccion

51-3-532 and 61-3-536, MCA

2A-9-104, MCA

?0-g-2I3(4), MCA
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nofl- cax revenue s our ce s .

E . Exce s s ive Reliance--9ljocal Revenues

1. Dlcline in Foundation Prograo Supporc

96.Aspreviouslyestablished,thegoalsoftheFoundation
program when enacced ltrere to relieve Pressure on the property

cax, ro apporciop fiscal burdens of educacion fairly among

Eaxpayers in che state, and to provide equal educational

oFporEunicy for atl children in the State. In 1950, 8t its

incepcion, Foundation PrograE revenues funded 8L.27, of the

sCacewide , coCal General Fund budgets. (Joint 5uls6lrmittee

on Education, Montana school Finance: A Question of EquitY'

p. I (1982), Pl. Exh. 101). In 1986, however, Foundation Program

revenues funded only 587 of scatewide eleoentary school General

Eund budgets, and 547, of secondary sehool General Fund budgets'

(P1. Exh. 13) As a result of this decline in Foundation Program

support, the probleos which the Program hTas intended to address

reraain, and che goals it sought co achieve Presencly are noE

being meg. That is, there is no$t excessive reliance on local

property wealCh, causing significanC disparicies and inequicies

among school districts !n tax burdens ' educational expenditures '

and educacional oPPortunices

97. Dr. George Bandy's 1980 ReporE Eo Che Superintendenc

of Public InsEruction,

sumnarlzes che decline of FoundaCion Program suPPort ior

)loncana schcols. Dr. Bandy correcgli' noced thac Che decllne

I
I
I
'l
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irr Foundation Program support, with a corresponding increase

in voced levy dependence, is the "fundamental problem" of
Montana school finance. (Pt. Exh. L02, p. 37) Bandy rrroce:

Montana public schools have been forced, co place
an ever increasing dependence on voted levies.
The schools are forced into chis dependence
because che General Fund Without a Vote has
declined as a percentage of the General Fund
Brrdget froo 92.52 in 1949-50 ro 72.0L in 1979-80
and to-approximarely 56.57 Ld 1980-81. Accordingll,
voted levies have increased fron 7 .'57. of the
General Fund budgets in 1949-50 ro ZB.0Z in
1979-80 and to 33.52 in 1980-81.

Pl. Exh. 102, p. 37.

98. Dr. Bandy ciced several reasons for the decrine in
Foundation PrograEr support, reasons which apply as werr today

as when chey were writcen in 1980:

Ttre reasons that the GFI.IV lGeneral-Fund Budget-
t{ichouc-A-VoEel has declined as a percentage
of che total General Fund budgecs ire seveial:

1. The Moncana Foundation Rc,gram IsicJ
schedules have nor kept pace wich Inflation
much less with the costs of operating schools
which, uncil very recenE years, have-risen
fascer chan inflation.

2. Permissive levies . have and will
concinue Eo produce declining percencages of
che cocal Geireral Fund Budgecs.

Gradualllr ov€t cle years, the inadequace percenEage
increases in che Foundation Program schedules
which have been appropriaced by che legislaEure,
coupled with the rapidly increasing coics of
operating schoofs, have produced a stcuacion
which grows more difficulc by the year.

If chere is serious interesc and intenc co reduce
che heavy reliance on voced levies, chen the
Foundation Program schedules must be raised significancly.

I'1. Exh. L02, pp. 37-38.

25
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99. The probleos addressed by Dr. Bandy have long

che focus of public studies and co-"'tent. In 1952, the

Foundacion Corn-ittee presented Ehe Montana Legislature

a study which stated,:

Tire foundation prograo schedule has not kepc
pace with the national increases in per pupil
costs; neither has it kept pace with the patEern
Mcntana ciEizens apparently desire as shown
by cruscee and ciCizen action on permissive
aird voced levies. In 1949-50 theie levies
represented 18.82 or- che foundation prograo,.
while in L96L-62 the peraissive and voted
levies were 32.37 of the foundacion prograa
for that year.
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Schoo I Foundac ion S cudy Comnitt€€ ,

Legislacive,As-.sennblv, p , (1962)

100. Ten years later, then Superirrtendent of Public Instruc-

tion, Dolores Colburg, reported:

0n the basis of a comparison of the foundacion
progran schedule values with actual costs of
elemencary general frtnd prograrns , Montana's
foundacion prograro falls far shorE of providing
adequace funding for basic educational programs
as chey presently exipc at the elementary level.
The resulc is additional upward pressure on
districc property tax levels, which in Eurn
compounds che effects of existing (and
Eradicional) disparities in discrict wealth

D. Colburg, Parc l_i A Scudv of Basic Educacion?I'Program
fundine Mech
rr. txn. oA.

The Superincendenc reached idencical conclusions with respec:

cc high school General Fund .Drograns. (Id. )

101. In a L975 Report Eo the Moncana Legislacure, che

Ilontana Board of Public Educacion scaced:

A Reoort co the 38th
PI. Exh. 6.

18

25
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E'ien with the latest revision, Ia foundation
progran increasel, the foundation progran still
doei not support the kinds of educacional prograrns
thac school districcs throughout the scaEe have
chosen to develop for rheir students. A large
oajoriEy of school districts use both the district
anl state permissive levids tcr finance their
general fund budgets. Further, a majority of
school districts needs a voted lerry to support
their tocal general fund budgets. In fact,
in I974-75, 96.47 of all high school districts
in the state had voted levies, while 7L.L7, of
all elementary districts had voted levies.
Obvious'ly, school districcs have chosen to
offer educaticinal prograos chac require
greater support than that available through

. the foundacion progran.

Bcard of Public Educati.on, Basic Quality Education, p. 46,
(1975); P1. Exh. 100B.

The Board further scatedt'

While Ilegislarive changes enacred in 1973]
have consricgced significanc sceps in bringing
equity Eo school finance, iE is icitl posslb1E
Eo idencify najor areas of school finairce chac
depend entirely or to a great extent on localwealch. The encire voteil l.ry amount is supporced
by discrict revenues--primarily property Cails.
The voted levy atrggl! made up 232 of ali general
funds budger Ln L974-75, anil Ehac percenEage
has been increasing.

rd.

102. rn Lg82, Ehe Joinc subcoosricEee on Educacion of :he

Montana Legislacure w'roEe :

The unequalized voced levy area has increasedsteadily over Ehe years for 'most disEricts.
By che 1981 school year, voced levies fundednearly one-chird (33.32) of rhe cocal seneralfund budgecs of Monrana schools.--TEE lercencage
?t y:!:a general fund supporE dropped to Zg.4L-in 1982, but rhis amounE icilt sullescs chacfoundation/perrnissi.ve funding has-Xoc kepc pace25
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with locatly deteroined and mandated costs of
educationaL Prograos.

joinC Subcommictee on Education. Moncana School Finange:,.A Quesclcn
of EquiEv, p. i-iigstr;-P1. ilh''1
The Subco"mictee further reported:

Most districts depend on voted levies to generate
revenue for general fund budget needs beyond_the
foundarion aid permissive pr6gram support. Relatltqfy
few districts aie able or irilling to- linit their budgets
;; rhe foundarion and peraissive-levels of- support. 502
of Ehe elementary scudints (by average number belonging
counE) attend scirools in distiicts where the voted
l.ty it".-it 467, above the f'oundation/-perroissive level
;i 'rrrppoic . 507. of the high. school Al'lB count attend
rcttooii in districts shere-the voted area is at leasE
iOZ above the foundation/pemissive level of suPPort.

Id. aE 8. 
\''

103. l'lonEanaf s presenE .suPerintendenc
Mr. Ed ArgenbrighE, has also addressed Ehese

14 s c aEemenE S In Janu axy of 19 83 , f or examP le

16

10

11

L2

t3

o f Pub l ic Ins truc c ion ,
a

problems in Public

, Superintendent

PUTSUanE Co Motlt.15 Argenbrighc scated (quoted into the record,

L7 WLr.en Che school foundation ProgralD-was- esCablished iE
provided enough assistance to local school districcs
[i,".-;;;.4 i"li"t accounEed for an average of olty
,i" of school needs. Over ehe years, however, the
oioporiion of sEaEe funding felt, unEiI voced levies
;;;!-;;;;;";i.t!-iot 332 of-school needs Pv 1e81' Plc
of Che reason -for this is ChaC Che legislagure lound
iC easier to leC rising school costs fall on local
propergy taxpayers Chai to raise taxes Co bolsCer
-foundacion 

Program assisEance.

18

r9

20

2L

22

23

24
Argenbrighc cesEifj-ed chac this was an
I983 sEaEerneIlE-

t5 SuperinEendenE
accurate quoEe of his23
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Following che 1983 legislative session, Superintendenr Argenbrighc

issued a news release stacing "Ehis year the state legislature
gave schools only a 47" increase in scate funds; Ehis placed

the burden right in the lap of the local taxpayer."'(P1. Exh.

163. See also Pl: Exh. L!2\

2. The Importance of Voced Levrl Revenue

104. Th'e increasing reliance on revenues from local voted

levies co fuird school districts' General Fund (operating)

budgets is troublesooe because those revenues are necessary

co fund essential educational programs and services. That

is, school discricts in Montana ate noc funding "frills" chrough

che use of local voted levies. As superintendent Argenbright

Eestified ac crial, "the deoands for qualiEy educacion exceed,

che amount of money provided by Ehe foundation prograEn." Thus,

"Ehe money which school districts raise above Ehe foundacion

prograu is vital to the school districcs." Consistent wich

chis Eestimony, Mr. Bob Scockton, Direcror of Scate Aid in
Ehe Office of Public Inscruccion, and one of Superincendenc

ArgenbrighE's chief assistants, cescified chac it is "unrealisc::
Eo chink thac a school district can operace today without che

voted levy."
I05. Vircually all Plaintiffs' crial wicnesses,

included school discrict superincendencs, principals,
and school board E,rusEees, aEEesEed co che inporcance

levy revenues. Withouc such revenues, schools would

which

Eeachers o

of voceC

be forceC

i- 44 o
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co cuc ceachers and acadeBic PrograDs, maintenance, and ocher

capical expenditures would suffer badly, ext,racurricular

accivities would be severely curtailed, and in the larqer school

districts, schools would be closed. In short, without che

ov€!-schedule conponent of thelr General Fund budgees, the

educacional prograrns and services offered in Moncana's schools

:so.uld be unrecognizable when coopared with that which is presenclT

' offered.:. Mr,i,,Mike Reynolds, Superintendent of Abearokee schools,

perhaps'scaced ic laost sinply and poignanEly when he tescified,

that .rithouE voted' leyy revenues, Absarokee schools would not,

have ehe resources to exieed roiniouo Accredication Standard.s,,i- ,-'

and chac he would not be willing to run the school system on

that basis, nor would' he send any of his seven children to

ic. (See also Pl. Exhs. 9, I34, 136, 148)

106. The superintendents of Ewo schools represented by

che Sheridan County Intervenors-Defendants, in deposicion

Eescinony submicted into Ehe record, also Eescified to the

inporcance of voted lgty revenues. Robert Otheim, the Suce:. '

cendenc of Westby schools, Eestified as foILows:

A. (Otheirn)

..[T]he problen, and a loc of people
have felt chac way, lisl thac Ehe scace has
noE been paying Eheir fair share of whac iE
cakes Eo educate che kids.

**

.I feel chac people in schooL discriccs
shouldn'c have co voce for chlngs, voEe special
money, for chings chac are mandaced by the Scace

,- 45 .-,
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of Montana. That is how I feel, and I feel
if you talk with ttrost of the- superintendents
in lhe State of Montana, I think they will tell
you the same chings.

a. And I gather with y-our feelings while you
were in Wifsall, thaC there were things mandateci
that you had to provide that the state wasn't
funding?

A. Yes.

a. The level of funding sirnply w-q:-no!-adequate
from the state, when you were at Wilsall?

A. Well I don'c think it was because I was
at Wilsall, I think it was through the whole
state.

(Otheim Depo. Tr. at 15-15)

Steve Gaub, the Superintendent of Outlook schools ltas more blunt:

a. If you had to finance your schoot ju-st from.what
dhe fouirdation program givLs lou, plus the permissive,

. . .would you-have Problems?

A. (Gaub) We wouldn't exist.

(Gaub Depo. Tr. at 9)

IV. DISPARITIES IN MONTAI{A'S SCHOOL FINAI{CE SYSTEM

A. Introduction
107. Three variables are relevant to understanding the

problems with Moncana's school finance systen: (1) districc

properEy wealth, 8s defined by the district taxable valuation

per ANB t (D disCricc tax effort, as defined by the number

of voted General Fund nills; and, (3) discrict spending, as

defined by General Fund dollars per ANB.

108. In analyzing chese Ehree variables, it is importanc
25
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co concrol for size of school districts, in order co ensure

EhaE similarly situated schools are compared. For chis purpose,

Ehe mosc valid breakdown of size categories is that consistenc

with Ehe Foundacion Program schedules. (See Sections 20-9-316

and 20-9-317, MCA) Those sLze categories, for eleoentary and

secondary districts, are as follows:

Elenencary DistricEs Secondaxy Districts
24 or les s

25 - 40

41 - 100

101 - 200

20L - 300

301 - 600

601 or rnore

The statiscical evi<ience presenced by Plainciffs at trial is

based on chese size categories. The State Defendants, on the

ocher hand, created different size categories, and based their
scaEistical analysis on chose categories.

109. Dr. John Augenblick, a nacionally recognized exper:

on school finance, explained thac in analyzing school finance

sysEems, one tray focus on "dispariEy measures" or "relaEional

cneasures. " Disparity measures focus on each of the above-

described variables ( i. e. , Eaxable valuations, tax effort, and

spending) individually, and analyze differences exiscing among

school discriccs in che Scate with resDect Eo each of che abcve-

8 or less

9 - L7

18 - 40

41 - 100

101 - 300

3 01 and greacer

-47''
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described chree vdriables. Relational measures, orl the ocher

hand, anaLyze the relationships aluong tire school finance vari-
ables

i10. The following Findings address the statistical evidence

regarding disparity ureasules and relacional rDeasures. The

evidence establishes that with respecE Eo disparity measures,

significant disparicies exisE among Montana school districts
wiCh respect to each of che variables: property wealEh, tax

effort, and district spending, even controlling for school

districc size.

111. More significantly, the evidence deroonstrates that
as discrict wealth increises, school dlstricts rely Eore on

local revenues generated through che voced leqy to supporE

cheir General Fund budget. That is, wealthy dl.stricts are

able Eo generace more dollars in the over-schedule componenc

of che General Fund budget than are poorer districts. More-

over, wealthier school districts are able co acconplish chis

wich relacively lower tax efforts, or Eax efforts which are

disproportionately smaller chan the anounc of over-schedule

revenue generated. In short, wealehier discricts can spenci

Eore,,.rich less cax efSort chan can:he pcorer discriccs. Tre

consequences of chis three-way relacionship among wealch,

spending, and.Eax efforc lie ac the hearc of che problems wiih
llonEana' s school finance sysEern.

/// /i/
.- /+8 -



1

2

3

4

,
D

6

7

I
I

10

11

L2

r3

1'{

15

16

L7

l8

r9

20,

2Li

22i
I

2sl
!

.

21 ;

I

t

i

25

B. @ProperEv wealth, Tax Effot

1. District Propertv Wealth

II2. As previously established, the propercy wealth of
a school disrrict is defined by the districc's total Taxable
Valuation divided by irs roral A.NB (TVAI{B) .

113. Trgurendous disparitibs in properEy wealrh exist
among Montana's school discricts, and considering all school
districcs, regardless of size, taxabLe valuation aoong elemencary
districts ranges froo a low of $346 per AI.IB at Laoe Deer Elemen-
tary to a high of $19,154,8G4 per ANB ac squirrel creek Elemen-

Eary, a racio of 54,885 to 1. Taxable valuation for high school
districts ranges froo $1;SSg per ANB ar Hayes-Lodge pole High
school to S1,016,028 per AlitB ar plevna High school Disrricr,
a high ro low rario of 654.2 ro l. (Agreed Facr No. 49i pl.
Exhs. 23A, 238) These disparities are systenatic over all
school discticts in Montana.

114. The significanr dispariries in propercy wealch are
equally e'rident when size of school discricts is controlrec.
boch wich respecE to elemenEary and high school districcs.
(P1. Exhs. 23A, 238)

115. rf the exrreme highs and lows are eliminaced by

focusing on che 95ch and 5th percenciles, che significanc
propertry wealch dispariries remain. considering all elene:::r:
school discriccs wichin chis range, Ehe ratio of 95ch Eo 5c:.

.- 49 ,-
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is L2.1 to 1. At rhe high

ratio is 9 .2 to I . Again,

che significanc dispariEies

districc levels renain when

school level, the 95ch Eo

based on the 95th Eo 5th

5ch percentile

PercenEiles,

a t bo th e l etrent ary and high s choo I

s ize of s choo I dis Erict is conEro I led.

(P1. Exhs. 2.3A, 238)

116. The evidence demonscrates chac in recent years,

the propercy wealch disparities arngng Montana's school districcs
have been getEing r.rorse, at both the elementary and secondary

levels. (Pl. Exh. 24)

LL7. The discrepancies in school district wealth

cannot be explained by the possibility of variations in property

assesstrenE among counties',in the State of Montana, as the Stace

Defend,ants reaLLze:

INTERROGATORY N0. 11: T0 TIIE STATE OF MONTAI{A:
of assessing propercy

in che scate of Montana equitable?

ANSIfER: Yes.

(Defendants' Answers co Plaintiffs' Second Incerrogacories,
Pl. Exh. 151)

118. This was confirmed by the conclusion of Dr. Thoroas

Power, Professor of Economics at che University of Moncana,

who conducted an analysis of the impacc of propercy assessinei:

uniformity on school district cax efforc in Moncana. (Pf.

Exh. 127)

119. In sum, chere are gross disparicies in discrict
propercy weaLch among Yoncana's schooL discricts, across alL
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size cacegories. This irrefucable fact has long been recognized,

and was direcqly identified by the Montana Legislarure's Joinc
5,16qen'rlctee on Education in ics lg82 Report:

There is wide disparity in che properEy wealth
available Eo disriicrs- for borh'pehisiive and
.voted area supporE. - Taxable valiration per Al.lB
ranges from under $1,000 per AlilB to over onenillion dollars per ANB for sone eleoentarydistricts in resource wealthy areas (see
Appendix B).

Montana School Finance: A euescion of Equitv, p. g, App. B

2. . Tax Efforc

L20. As previously established, a school districr's
"t,ax efforc" is defined by Ehe number of General Fund oills
assessed on che discricc's property Eaxpayers. This Ereasure

does noc include the nrand,atory, staEewid,e 45-nill levy, nor

does it include levies for non-General Fund budgets, such

as Retirernenc, "Capital Outlay," and Transportation. The

statistics presenced at trial (as General Fund urills) did lnclu6e

the permissive levy for each districc (up co six urills for
elemencary discricts , and up to four nills for secondary dis c=ic: -.

' LzL. There are wide variations among MonEana's school

discricts in che number of General Fund mills assessed on disc:'-:'-
proDerty owners. considering all elemencary discriccs, the

highesc caxing discricc assesses 110.5 General Fund rnills, uhi),e

some discrlccs assess no General Fund mills. The highesc

:ax!ng i3ct:1c:ri' l'-:-.-:::, considering ali sizes of schools,

- 51 -
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assesses 80.81 General Fund roills, while again sone high school

districcs assess no General Fund rnills. (Pf. Exhs. 25A, 26A)

LZ2. Very significant cax effort disparities are further

evidenC when the extrerue highs and lows are elioinaCed from

consideration, as well as when size of school district is

controlled for. This is true with resPect to both eleoenCary

and high school discricts.
L23. In sum, 3s deoonstrated by the difference in mills

levied for education, there are wide disparities in tax effort

which cannoc be explained by any Possible non-unifonoity in

properEy assessoenE between rich and Poor counties. (Pl. Exhs.

L27, 151)

3. General Fund SPendiqg Per ANB

L24. The rhird oajor variable relevanE to analyzing

MonEana's school finance systeo !s Ehe amount of money sPenc

by school districts to educaCe students. This measure is defined

by che amounE of, General Fund dollars per Al'lB (GFAI{B) . It does

noc include dollars sPenc in non-General Fund budgecs, such

as "Capiral Ouclay," RetireaenE, and TransPortacion.

125. Within each size cacegory at the elemengary levei,

there are significanE va!iations among school disCricEs in

til lt/
-52'i-
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General Fund dollars per AllB.15 The ratios for high to low

spenders range from 8 to I (S19,959 to 52,495), for schools

wiCh fe.^rer Ehan eight students, Eo 3 to 1 (S5,L67' to Si,702),

for schools wich greater than 300 students. (Pl. Exh. 27A)

For the remaining size categories, the high co low ratios averase

4 or 5 to 1. (Id.) Moreover, these disparities remain when

the exEremes are eliminated within each size category. The

95ch Eo 5ch percentile ratios range fron 3.7 to 1 (S5,6LZ co

51,507) for schools with between 18 and 40 students, to 1.8

Eo 1 (53,435 co $L,gzl) for elerqentary districts with greaEer

chan 300 ANB. In othei words, in che largest size category,

the school at the 95th pe.rcentile spends aloost twice as much

in the General Fund as does the school at the 5th percentile.

in all other size categories, the disparity is even greater

chan this. ef. Exh. 27L)

L26. Sinilar disparicies in General Fund per A.l{B are

evident wich respect to secondary discricts. The high co low

racios for schools in the various size categories up to 500

1A'-IE is parcicularly imporcanE, when comparing spendinq
per pupil, Eo concrol for sLze of school discrict. The fac:
EhaE che highest spending elemenEary disEricc spent 919,959
per Al'lB, while the lowesc .spending discricc spenc only 51, tr0r
per A.l'lB, is of little reLevancei, because the elemencary scho,: -with che highest per pupil spending has fewer than eighc sE'j.:'.
while EhaE school wich che lowesE per pupil spending is in !rt:
largesc size caEegory, with grearer chan 300 students. (P:.
Exh. 27A, Sinilar!y, :he high school discrict which spends::..,
mosc per ANB, 3E S20,163, is a school wich becween 25 and !,')
scudents, while the lowesc spending school, ac S2,170, is i:. :-
3il-600 size cacegory. (Pl. Exh. 278')
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sgudenCs range froo 4.8 to 1 ($14,889 Co $3,118)' for schools

wich becween 4L and 100 At\tB, Eo 2.4 to I ($18,393 Eo 57,728),

for schools with fewer than 24 students. For the very largesC

size cagegory, schools with greater than 600 students, the

high. co low ratio is L.4 co 1 ($3,9L6 to 92'p28). In other

words, the highesc spending dlstrict spends aloost 502 oore

per sgudent than does Ehe lowest sPending district. (P1. Exh. Z7B)

L27, Again, rhese disparities are further evident when

Che exErenes are elirninated. The only excePtion is for the

largest size category, ir which the 95ah Eo 5th ratio is 1.1

to 1 (93,187 ro s2,828). For all other sfze eategories, Ehe

95th to 5Ch percentile ericeeds 2 to 1; in other words ' some

schools within each size category sPend more than double the

aoounE per student in the General Fund Chan do other schools

in Ehose saue sLze categories. (Pl. Exh. 27B,

4. Siqnificance of Disparities in Each of the Three
Variables

I28. The disparicies addressed in the foregoing Findings '

with respecE to each of the three variables, are significanc

in and of Ehemselves. First, as Ehe School FounddEion SCudy

ConniCCee sCated in its Report Co the Montana Legislature in

Lg62, "Ehe property vaLuation Per Average Number Belonging

(ANB) is a measure of abiliCy to suPPorc educacion in a scace

where a properCy tax is the major source of revenue." (L96?

School Foundacion Scudy ConsriCtee ReporE, p. L2, Pl. Exh. 5)
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Similarly, Scate SuperincendenE of Public InsEruction Colburg

scated in her L972 study that "funding of basic educacional

prograns in Montana is strongly dependent on local propercy

caxation, and thus, oo school discrict wealth." (Colburg 1972

Study, Seccion I, Pl Exh. 8A)

129. The disparities in tax effort arlong school districts
in MonCana create oanifest inequities for taxpayers. It is
noE fair that property o$rners in one school districc Eust pay

significantly higher caxes than property oerners in a similar
school distri.ct for che support of education. Moreover, as

will be addressed in greater detail in subsequent findings,

Eaxpayer burdens linit school districts' abilities to fund

educacion,.and thus have a direct impact on the programs and

services provided to educate students in Montana's schools.

130. The most inportanc of the three variabl.es is the

Eeasure of spending per pupil. It is Ehe universal practice

in analyzing school finance systerus for inequities Ee focus

on money spenc per pupil as a neasure of disparities in educa-

cional resources and educational opporcunities. In other irorcs

chis variable is an irnportant measure of wheCher a particular

school finance system operates equicably. This measure has

been used !n school finance licigation in oEher sEages, as

srell as in che various reporEs and analyses of Moncana's sycen

rhroughouc Ehe years, which erere subrnicted inco evidence.

(See, €..{., Pl. Exhs. 5, 8, 8A, 1008, l0l, 102, 105, and 128)
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l3l. In sun, significant disparities exist alDong Moncana'

school districEs with respecc to each of the three variables,

disrricr property wealth, tax effort, and spending Per pupil.

T'hese disparities, when individually considered, demonstrate

probleos and inequities in Montana's school finance systeE.

As che following Findings establish, however, the disparities

and inequities ate of even greater significance when the relation-

ship anong Ehe three var iab les is examined -

5

C. Ttre Relatiq
i.enorn

1. Introduction

L32. The foregoing Findings addressed each of the three

school finance variables individually. To'understand adequately
,--!-^

Che problesrs wiCh MonCbna's systen, iE is ioportant fo examlne
l

how those ehiee variables inEerrelale, and the results of, Chose

interrelacionshiPs .

I33. It is not Possibte to examine and understand the

relacionship begween any two of Chese variables, without con-

sidering the ehird variable as well. That is, any aEtemPtr

Eo discern the relationship between discrict wealth and spenc.'

per pupil, trichouc also considering district tax effort, is

overly sirnpListic and ilt-conceived'

134. The way in which the chree variables interrelace

can besc be iLlusCrared by examining selecced comparisons o:

similar school disEricCs. These comparisons illusErate' oo

a case-by-case basis, dispariCi.es and problems in the sysCen'

'r 56 -
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Comprehensive, sEatewide data dEnonstraEes that these problems

and disparities are systematic and pervasive.

135. Disparicies in per pupil expenditures result where

tno sinilarly sized school districts, with divergent disrriec
wealch, tax aE equivalent rates. This is illustrated by a
comparison of Belfry and Raosay Elernentary School Districrs.
Ttrese tlro districts are similar in size, wirh 118 and 113 ANB,

respectively. The nr.rmber of General Fund rnills (voted levy)

for each district is identical, at 27.9 rnills. The Belfry
Eleoentary District, however, has significantly Eore district
wealth, with a taxable valuation per AlilB of $97 ,642 versus

Raosay's $40,591 per AI.IB. With an id6nrical tax effort, the

Belfry School Distrlct is able to spend approxioately $1,600

ulore per scudent than is the Ramsay District ($4,548 versus

52,938). This example illustrates how disparities in districc
wealch can create disparities in the amount of money spenc Eo

educace students. (Pf. Exh. 44)

136. A comparison of Sidney and Hamilcon High School

Discriccs furCher illustrates chis relacionship. Each of Ehesc

districcs has an idencical nuober of ^{,\B {506). Their distr!::
cax efforcs are comparable, wich Sidney having 10.8 General

Fund rnills , and Harnilcon having 12.0 mills . Sidney, however,

spends S3,301 per ANB, while Hanilcon spends 32,}Lg a d!fferenci-'

2. $e1ec!e4 lQoroparlsqls ef Siuilar School Disrricts
a, Unequal Spending Based on Equivalenc Tax Efforts
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of approxinateLy 51,100 per At'lB. This disparity

from che fact that Sidney has a taxable valuation

5124,7L3, approKioately eight tiues greater than

$15 , 914 per Al{8. (Pl. Exh . 62)

resulcs direccly

per AllB o f
Harnilton's

137. The above examples illustrate a blatant inequity

in che school finance system. Perhaps even Eore inequitable

is the fact that a "property-wea1thy" school district can spend

iaore per scudenc than a "p'ropercy-poor" district, even while

naking significantly less tax effort. A comparison of Noxon

and Fort Shaw-Sionns Elementary School Districts illustrates
this facc. The schools have identical numbers of students,

with 133 Al{B. Fort Shaw-Sirms has a districc tax effort of

60 General Fund nills, aloost twice chat of Noxon, wlth 33.55

nills. Even with chis significantly greater tax efforc, however,

Forc Shaw-Sinms spends approxioately $500 less Per student

ihan does Noxon. The exglanation for ;his , of course, lies

in Che differences in properCy wealch; Fort Shaw-Siuos has

e taxable valuarion per A.l{B of $8,121 while Noxon's is S38,08'

per Al{8. (Pt. Exh. 45)

138. This parcicular interrelacionship among Eax efforc,

spending, and disCricC areaLCh, is !Iluscraced even t1ore

graphicatly wich a comparison of hhicewacer and Ulm Elenentari'

Discrlccs. UIn, wish 65 fu\B, has a discricc Eax efforc of

78.62 General Fund nills, aPProxirnaCely six Cimes as greac

b. Greater Spending, Even With less Tax Effort

- 58 -
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as whitewater's (with 63 Al.lB\ L2.36 nills. Even so, ulro spends

52,845 per scudent, while Wtricewater spends 95,1I9 per scudenE.

Again, the obvious source of chese inequities is the difference

i.n property wealth, wich Ulm having a taxable valuation per

AIIB of $10,555 while Wtritewater's is S2O9 ,7g4. (Pl. Exhs.

38 and 39)

139. Fairfield and Choteau High Schpol Districts are

adjacenc discricts in north central Montana. Ttrey are roughly

conparable in sLze, with Choteau having 157 ANB, and Fairfield
137 A1.18. The property otrners in the Fairfield district pay

44.36 General Fund nills, Elore than Ewice that of Choteau .propercy

oerners, who pay 2L.6 uills. Even with less than half the tax

effort, however, the Choteau district is able to spend $700

more per student than the Eairfield district ($4,358 per ANB

versus $3,557 per ANB), because Choteau's discrict wealth is
significantly greacer than Fairfield's ($73,889 versus $21,848

per ANB). (Pl. Exh. 63) This comparison is a parcicularly
good illusEracion of inequicies in the syscerD, given Ehe clcse

proxirnity becween the te/o districts.
c. Similar Spendine, Based on Equal Tax Efforts

140. Some school discriccs which are relacively less

propercy-wealthy, are able to spend similar aEounts per scuce:.'.

as wealghi.er districts, buc Eo do so, chey must make a signi::-
canEly greacer cax efforc. Albercon Elemencary SchooL DisEr:c:.

for exaopLe, wich 150 NB, spends approxioaEely che sane per

r 59 -
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ANB as does che Twin Bridges District, wich 161 AI'IB (52'688

versus 52,785). To do so, however, Ehe Alberton School DiscricC

makes a cremendous Cax effort, with 99.I7 General Fund rnills.

The Twin Bridges DistricC on the other hand, has a Cax efforC

of 33.87 General Fund rnills, which is in itself a resPeccable

efforc, coopared with other siroilarly sized schmls. The Alberton

Discricc trusf make such a great tax effoit because its Caxable

valuacion per ANB.is only $8,251 compared to Twin Bridges'

S29,588. (P1. Exh.46)

141. A comparison of two sinilarly sized high school

discriccs, Sidney High Sc.hool and Fergus Hlgh School in Lewistown,

furcher illusErates this interrelationship. Fergus High School

had a 1985-85 taxable valuation per ANB of $22,532 while Sidney's

sras 5124,713. The two schools were very close in size, wiCh

488 ANB ac Fergus High School and 506 ANB at Sidney High School.

To achieve roughly comParable spending Per studenc, however,

Fergus High School had Eo make a tax effort of !+2.26 General

Fund r.rills , f our Cimes greater chan Sidney's 10. 8 nills . 
17

(Pt. Exh. 6f)

3. Svstematic Evidence of Disparicies

LU|. The foregoing Findings illusErace fundamental prcr-"-

wich l,loncaaa's school finance syscem by comparing various sc:i-

I7R, subsequent Findings es cab Iish, this- disparicy .is
underscaced because !c does-noc include non-C'enerbl Fund caxes.
such as Re c ir enenE ni I I s .
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districts. These illusErations are noc isolaced incidences

or anonali.es . To the conEr.ary, staEewide daca, controlled

for size of school districts, deoonscra!es a systemaEic paEcern

by which school discriccs with greater property wealth are

able to spend rnore per scucienc, while oaking less tax effort
rhan less wealthy school discricts. (Pl. Exhs. 33A-33E6;

34A-34E7; 35A and 358)

143. School districcs wich relatively greater propercy

wealth are able to generate Eore dollars in Ehe "over-schedule"

componenc of their General Fund budgecs, Ehus permitcing cheu

Eo spend oore on education. That is as districc wealth increases,

discriccs rely more on the voted lerry to support their General

Fund budgecs. As previously escablished, however, wealthier

districts accornplish this rsith relatively less tax effort.
(rd. )

L44. There is lictle variation in Foundation Program

re./enues per AltB among sioilarly sized elementary and secondar';

high school districcs. The small degree of variacion thac

does exisc is unrelaced co discricc wealch. There are, howeve:.

large variacions in "over-schedule" or "above-foundation"

revenues per ANB. These "over-schedule" revenues are posicivei.''

relaced Eo che wealch of school disEricEs, and unrelaced

or negacively relaced Eo discricts' Eax effort. (Pl. Exhs.

35A and 358)

145. The foregoing faccs were escablished chrough Ehe
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cestirnony of, and exhibics coepiled by, Plaintiffs' experts,

Dr. Jack Gilchrisc and Dr.'John Augenblick. Their conclusions,

based on independenC analysis of conprehensive data relating

Co Montana's school finance systetr' are consisCent with the

conclusions reached by others who have studied the sysge6'

including coururittees of the Mon.tana Legislature.

L46. The Stace Defendants, through the testimony of,

and analysis by, Dr. Kenneth Tiahrt, attenPted to undermine

the evidence of sysEematic disparities, and the conclusions

drawn Cherefrom. Dr. Tiahrt's analysis, however, suffers from

severa.l facal flaws. The rnost serious deficiency ln his analysis

ties in che fact thaE he'failed to inciude districE tax effort

in analyzLng the relationship or correlation beEween wealth

and spending in school districts. ThaC is, he Presented eVidence

of Ewo variables (a linear cortelacion), without considering

che Ehird crucial variable. As previously established, iE

is inpossible to understand adequacely Ehe relacionship betwee!'.

wealch and spending without including tax effort in the anal."s:-.

L47. A further problero with Dr. Tiahrc's analysis is

Chat he failed Co concrol for non-Eax revenues in analyzLng

Che "over-schedule" revenues. Such non-Eax revenues may incl-:,'
P. L. 874 nonies, cash reapproPr!aced, incerest income, anC

disCricC E,aK levies. Inclusion of a disCricE's non-Cax reve:'.'-.'

!n Ehe analysis will resuiE in unCersEaEing Che relaCionship

becween wealch and spending, and chus Presenc a misleading

- 62 -
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piccure. For example, as Dr. Gilchrist poinced ouE in rebuccal,

a school district which receives substantial anounEs of P. L. 87q

monies, as several school discricts in MonEana do, could appear

in Dr. Tiahrt's analysis as having a very low taxable valuailon,

buc very high spending. Accordingly, the correlacion between

che wealth and spending of EhaE particular discrict is underscaced

for chat districc and will deflate the extent of che true correla-

Eions over che syscen.

148. A fundarnental probleo with Dr. Tiahrt's analysis

lies in che fact tlrac his research and analysis are not consiscent

wich, oE substanEively cognizant of, che operation of Moncana's

school finance syscen. For e:".ample, contrarlr to the approach

followed by others who have studied the systeur, including Plain-

ciffsr experts, the school districc size categories used by

Dr. Tiahrt are noc consiscenc with Foundacion Program schedules.

149. In s.ur!, the State Defendants failed Eo refute the

overwhelming evidence of systemaEic problems wich Moncana's

school finance sysEem.

150. As previously noted, Ehe problems in the finance

syscem have been idencified in previous scud.ies and reports.

i51. Following an extensive scudy of issues idencical

co chose presenred in this case, the L982.Ioinc SubconniEEee

on Educaci.on of Ehe Yoncana Leei.s lature arrived ac the f oll:i': -

corlc ius icns :

: ilI t, /r

- 53 .)
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There is very cle4r evidence that high-wealtlt
districCs have lower taxes and higher expendiCures
per scudent chan do low-wealth districcs. This
!icuacion exists because a fairly subsEantial
Porcion of school district expenditures is in
che voced levy amounE.

***

Since Ehe voted levy araount has remained large,
the inequities causLd by iE are very significant.

L982 Joinc Subcornuriccee Report, p. C'2, and Table 1, P. C-3,
Pl. Exh. 101

The L982 Reporc continued:

There is wide disparity in
avaitable co districts for
voced area supporc. . o .

the proper ty weal th
both peruris s ive and10

11il
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This disparity has resulted in inequities in
Eaxpayer- burdens and per student expendicures
arnoirg- schooL discricti. There is clear evidence
chac-high propercy wealth disericts have lower
cax racEs and- higher per student expen4itures
while lower property wealch districts have lower
per pupil expenditures and higher tax races.

I9', P'9
L52. The Board of Public Educacion, in cheir L975 Reporc,

Basic QualiC'r gducati,on, recognLzed the inequity of school

disCrict reLiance on revenue generated by local proPercy wealch

The reporc s caEes :

AE presenc, public schooLs in MoncanS-ar9 supported
chr6ugh various revenue sources escablished by
scace-law. Hcwever, a rnajoricy of school discriccs
in Yoncana need voted levies Eo supPorc cheir
educationa i programs. This places a greater
burcien on chose districcs with low caxable valuation.

Board of Public Educacion L975 Report, p. 48, PI25

- 64 -
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153. In a L972 ReporE to the Montana Legislacure, Ehe

Legislacive Council staced:

It is obvious that wich such local unir wealth
disparities any funding scheme which depends
upon Ehe local- wealch wift cause tremenious
disparities in che anounE of money availablefor education and the burden the taxpayer musE
assurDe co pay for the educacion of his children.

Lg72 Legislative Council Reporr, p. 11, Pt. E:<h. 8

154. Tlne 1972 Reporc by rhen Stperincendent of Public Inscrucclon

Dolores colburg, following comprehensive statistical analysis

sisrilar to Ehat presented in this case, concluded:

qiE[ respecE co che iinancing of che generai
fund supported educacional programs, a statistical
conparison of elbrneirtary school distr:.cts shows
Ehat wealEhier disrricts (TV/ANB) rend Eo

(1) spend rnore per pupil on basic educa-
cional prograns,

***

(3) pay less_ in district properry raxes
in supporc of chese programs,

(4) receive trore districc revenue per
scudent in support of chese prograni,

***

Q) . pay l"r.r in cotal properEy Eaxes in
suPPorE oi Ehese Programs,

chan do poorer discriccs.
D. Colburg, Parc I: A Scudy of Basic Educacional Fundins Ye:-
oloev, in-)1o
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155. The evidence escablishes chac che conclusions arrived

aE in the public reports addressed in the foregoing Findings

reoain valid at ehe PresenE Eime. That is, while minor varia-

cions r.ay occur froo Eime to ciue as a result of current Founcia-

tion prograo schedules, the systematic probleos and disparities

identified in che previous rePorts stitl exist' The Presenc

Superincendenc of Pubtic Instruction, Mr. Argenbrlght, recognized

chis facc in his' response to the filing of this lawsuit. He

stated at EhaE time:

Educacion in counties with snall ProPerty.cax
bases suffers under che currenc systeB and Ls
a;;biy penalized when state funding for educagion
is tatting. Given the currenc fiscal clioaCe
of che feEislaiure, I believe these Plainciffs
were left-wich no recourse buc to que'

PL. Exh. 150

D. Disparicies in Total Education Budgecs

1. CaPital Outlal

156. An adequate Physical planc is an importanc comPonen:

of a schooL discricc's ability Eo provide qualiCy education'

As DepuEy superinten<ienc of Public Inscructrlon, Dr. Bill Ai'cs:

scaced in his 1970 DocCoral Thesis: "Quancicy alone dicgace'

a need for a minimum nuaber of classroons and associaCed si'i::

faciLiCies. Qualiry of education demands an acmosphere con:''

Co learning." W. Anderson, A Studv of Mon'cana's CapiCal C':: ' ''-

ExpendiEures as Thev Relace co the Deslrabilicv of sEaEe P3:' '

7 (i970), P!.Exh. I05c lon ir FunClng , P
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L57. rn addition co providing an aroosphere conducive

co learning, adequare physical faciLities assisc schools in
recruicing and retaining Eeachers

158. As previously establishedin the descriptions of che

Debt service and Building Reserve Funds, the Srate does noE

parricipaEe in funding capicar orrlay. 18 Thus, a school dis-
Ericc's abiliry ro fund capital outlay depends direcrly on irs
propercy wealth, oE taxable valuation, along wich the willing-
ness of voters to approve bond issues or building reserves.
(l{. Anderson, Depo. Tr. aE 14, Anderson Thesis, p. zo, pl. Exh.

105 )

159. The state of Moncana is one of che few states which

does noc parEicipate in funding schoor districts' capital
expend,itures. (Anderson The s i s, p. 20 , pl. Exh. 105)

150. The funding of capitar ouElay is a greacer burden

on property-poor districts, than on property-wealthy discriccs.
As Dr. Bandy staEed in his 1980 Report to che superincendenc

of Pub lic Iris cruc Eion :

ln--A school discrict is noE legally prohibited from f:nd:i..:capital Ouclay expendirures rhrougf, chL beneral Fund budge:.To the excent EhaE a districc choie to do so, chere techiical-1.,'would be S cace pa.rcicipation in fundi.ng che capical expeni!!.;ic j
chrough the Founciacion Program componenc of chl Generai Func.
{l a pracEical macEer, however, only che very wealchiest schcc_discriccs could el.ren consiCer signi-ficanc capicaL expendiE..:=eschrough Ehe Genera! Fund. rE is-accuraEe Eo scate, therer-c:e.
:h"t the Scace does noE parcicipace in funding eapiral
vuLi-d,y.

- 67 "



School districts vaty greatly in wealth as raeasured
by caxable valuation Per All;1. Thus, the cost
o! a school building Proglan will weigh lcore
heavily on the taxPayers of a Poor discricc
than a rich districc.

Bandy 1980 Report, p. 58, Pt. Exh. L02

161. Because che burden of funding capital expenditures

is engirely on local Eaxpayers, . the tax burdens associaged

wich Capital Otrclay adversely affects a school districc's abiticy

co generaEe revenue for lts General Fund through the voted

lerry. For exauple, Evergreen Eleoentary Discricc Superintendenc

Bob Ar.roaugher testif ied that his district incurred a $f .5 uillion
debc for the consEruccion of badly needed addicions to its

facilities. For the loca! Eaxpayers, che debc Eranslates into

approxiuateLy 37 addicional roills levied annually on their

property for Che support of schools. ConsequenEly' Auuraugher

cescified, he and che school board find it considerably Eore

difficulC Eo ask the vocers for any increases in, General Fund

cnills (che voted levy), even though chese increases are necessa:.''

in lighc of declining State Foundacion Progran supPort. In

ocher -;orCs, Ehe Eax burden associaced wich che school discric:'

capical debcs has a direct effecE on che discricc's abilicy

co fund adequaEely ics General Fund

L52. This relalionship beCween Capical Orclay and vocer

supporc for Che General Fund is illusCraced in a much tnore

drascic fashion by Fergus High School DisEricE's experience.

Anica Johnson, cha!rnan of chac discr!ccrs schcol board,
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cescified that several years ago, the stace placed L,:wisEo,*Tl,s

high school on probacion for serious problens with its facilicy.
Over a Een-year period, che discrict trustees ran five bond

issues 'for che construction of a new high schoor. Three years
ago, the bond issue finally passed. Before the passage of
chac bond, issue, the district's. voters had never defeated a

voced levy. since the passage of the bond issue, however,

che district has lost several roill levy elections. Wtren Johnson

Eestified, Fergus High School District had suffered two General

Fund nill levy defeacs. on June 30, L981, following trial,
che discricc's voEers defeaced the district's chird, and final,
voced revy request. l9 consequently, che district rnusE operace

for the 1987-88 academic year wichouc any local tax revenues,

which consticuted approxiurately one-chird of the district's
oroposed General Fund budget according to Mrs. Johnson.

163. The 457, of district taxable valuation limic on caDi:.:,1

indebcedness places praccicar limirs on che cypes of facili::e:
which propercy-poor discriccs can consErucE, independent of
vocers' willingness Eo burden Ehemselves wich Ehe high srilL
levies caused by low property wearch. For example, Jim Brui:.-
eremenEary principal at Flor"n""-carlcon, cescified chac h:;
elemencary discricc desperacely needs a new elenentary sch;:. .

r9_PursuanE
Ehe Ccur c c ake s
School Discric.c

Eo a posc-crial
judlcial noEice

's General Fund

nocion by che Plainciffs,
of che facc chac Fergus Hig:

levy f ai ied on Ehe third vo ce

.-- 69 -
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or an addition to che existing building. The presenE builCing

cannoE supporE Ehe presenE studenc population, which has increased

approxirnaceiy 20 pupils Per year for the PasC several years

The discricc, however, i.s unable to finance any capical lnprove-

ments because of its low tax bas.e and linited bonding capacity.

The disCrict passed a bond issue for school constluction in

the 1960's, which will noc be retired until sometioe in the

1990's. Uncil Ehat bond is recired, the district is unable

Eo cons Eruc E additional f ac ilities .

L64. Capital-related expendicures, particularly maincenance

coscs, co6peEe direccly wi.th school districcs' acadeolc prograurs

for General Fund dollars. This is a significanC problem for

many school districCs. For example, Mr. Bob WalCer, Direccor

of Faciliries for Billings Pubtic Schools, Eestified that che

annual cost Co oaintain and repair adequaCely that districC's

facilicies would be approxioacely $1.5 to $2 million' Uncil

1985, Bittings was able to finance its mainEenance and repai:

cosCs Chrough a series of voter-approved Building Reserve Fu:.'.:'

In 1986, however, Billings voEers overwhekningty rejecCed che

disCricC's Building Reserve Fund levies. Consequently, the

budgec for mainEenance and repair has been severely curtaile:.

Eo approxirnacely $388,000 for the 1987-88 academic year. As

Mr. WalCer EesCified, Chis is a shorC-sighCed, albeiC necessi:'

approach; deferred mainEenance and repair will only increase

ccscs in Che long run. Moreover, tll of Che dollars Eo func

'!- 70 -



I

,
t-

3

1

t,
D

6

7

I
I

10

11

L2

13

14

15

16

17

18

19

20

2l

22

23

21

25

Ehe limited maintenance and repair budgec will cocne fron che

General Fund, thus necessicating curtailmencs in the school

districc's academic prograns

165. This competicion for ceneral Fund dollars between

capical expendicures and' academic prograns, illustrated by

the Billings .lampl€, was also leScified to by nany orher

Plaintiff wicnesses.

L66. In sum, local burdens associated wich Capital Otrclay,

and che lack of Scace support for such expenditures, exacerbate

che inequities which r^rere addressed above wich respect to che

General Fund budgec.

. 2. Teachers' Retirement

L67. Recireoent costs are an essential coroponent of public
educaEion, 3s che Stace Defendancs real Lze 3

INTERR0GATORY N0. 432 Is ir your position chaE
of the retireminc Drogramsfor teachers aird school support scafi wtriEh

are funded in Montana by councy retiremenc levies
are or are noc an essencial conponenE of basic
quality educacion?

fu\ShER: Yes. The various aspeccs of che teacher
ffienenc progrqrn for ceacheis and school supporcstaff which are funded in Moncana by councy
recirenenc levies are an essencial componenc
of basic educacion in thac Ehe recire:ninc lrovldes
incencive Eo conrinue in uhe teaching proflssion
and does provide a process for ceachirs Eo achieve
recirenenE.

DeEendanrs' Answers co Plainciffs' Firsc SeE of InEerroeacoriesPl. Exh. I50

i68. As previouslv escabiished. since L972, recire=er-:
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cosCs have been funded entirely through counEy nill levies,

wich no Stase assiscance. Although this situacion wilt be

slightly miCigated by revenue froo Montana's LoEtery' PursuanE

to S. B. 183, che burden of funding retiremenE costs will scill

fall subsEanEially on local taxPayers. (PI. Exhs. 67A, 678)

159. Because reCirement co.sts are funded through ProPerty

Caxes, local ProPelty wealth is a primary deteruinant of Che

nuuber of mills necessary co fund school districcs' Recirement

Funds. In ocher words, counties with relatively higher ProPerty

wealEh can fund their school discricts' ReEireuent F\rnd budgets

wich relatively lower cax effort; conversely, low wealth counties

musE tax aE a higher rate...to fund their school districcs'Retire-

r1eng Fund budgets. Thus, Ehere is almost a direct, inverse

relacionship beEween county ProPerty 'steaiCh and Che ntrnber

of Retirement slills, 3S is deoonsCrated in Countv RetiremenC

Levies: Should The Burden Be Equalized? a 1985 rePort by Ms.

Andrea MerriIl, of the MonCana LegislaCive Council:

Table II reveals some inequiti.es in counEy-leveL
ta:(aEion Eo cover school ernployee reti.remenE
benefics for school fiscal year !985.

--In the lowest quartile of counEies 9y
E axab Ie va lua c ion Per AliB , LZ o f che I 4
councies are also included in Ehe highest
quarcite for size of nill levy fo Pay
reEirenenE benef iEs.

- - Ln Che Eop quarci te of counE ies by Eaxable
vaiuaEion per ANB, 13 of che 14 councles
have che lowesE rnilI levies for recireluent.

A. Yerrill, Councy ReEillemenE Levles: Should The Burden Be

Eg.uai-i-Z-ea:- 9. achnenE E
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170. The comparison of Fergus and sidney High school

Disiricts, addressed previously, illustraces rhis relacionship.
Taxpayers in Fergus counEy are Eaxed 32.a2 nills to supporc

teacher reEirement, while Richland county taxpayers have only
4.47 nills. The dispariry in Ehese taxes is almost encirely
a function of disparace property. wealth in the Ewo counties.
Thus, the higher tax burdens shouldered by property owners

in Fergus High school Disrricr for the support of their school,s
General Fund budgec (42.26 nills) are coopotnded by higher raxes

for retirement costs (32.02 slills), resulting in a toral .tax

race for chese cwo budgets of 74.28 nills. conversely, sidney

EaxPayers suDPorc General..Fund spending comparable to Lewistown's,
as well as fund retirement cosEs, with a minioal cotar tax
efforc of L5.27 rsills--10.8 General Fuld nills and 4.47 Retirenenc

srills. (See Pl. Exhs. 61 and 57)

171. As in the case of eapical Outray, tax burdens associaie:
wich recirenent costs adversely irnpact on the ability of pro?cit.-
Poor school districts co. fund Eheir General Fund budgecs Ehrc-.-
Ehe voced levy. There is a limic co che amounE of school Eaxe>

propercy owners are willing or able co pay. Moreover, Ehey

are given no choice wich respecc to caxes fot reEiremenE cosii
because reciremenc levies are not subjecE Eo voEer approval.
Therefore, co che excent chac local caxpayers become dissar:s:-
wiEh high school caxes, they wilt express cheir disapproval
in voced levy elecE:.cns, and/or bond issue or building reser-..e
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eleccions. Wicnesses from Plainciff school districts consiscentl-y

cesCified that Chey and their school boards are cognizant of,

anc sensirive Eo, these facts, causing Ehem co limic in every

possible way their General Fund nill lery requescs.

I72. In sum, the tax burdens of regife6enc, and the

relaCed iropacC of those burdens on ProPerty-Poor districts'

General Funds,'exacerbate che inequicies in Montana's school

finance systen.

3. TransPortation

L73. As previously escablished, while Stage revenues

congribuce to che funding of Eransportation costs ' a substantial

portion of Ehose costs .is fu:rded through local (county and

districc) properCy Eax revenues. Thus, a school districC's

relacive proPerty wealth.is a factor in deEeraining the cax

burden associated with cransPorEacion.

L7 4. Wtren the SCate fails to fund its share of EransPorca-

cion cosEs, Ehe burden on Ehe local Eaxpayer increases further.

For exbmple, in 1985-86, che Stace did noc fund its share or

Eransporcation cosEs. Thus, the local disCricts' share of

funding increased frorn $16.8 nillion to 524.5 million. (Exh'

tl-250, p. 34)

175. The local cax burdens associaced wich EransPortacion

cosEs conEribuCe, though noC Eo Che same degree as ReCiremenc

and Capical OuClay Cax burdens, Eo che inequlCies and disparlc:es

in }loncana's school f inance sysEem.
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E. Special Educacion

L76. Scate and federal laws mandate chac school discricrs
provide "free appropriace public education" Eo handicapped

individuals.
L77. State financial support for Special Education began

in 1953, when the Legislature pernitted school districts ro

includ,e in cheir Al'{B accounEs cerebral palsy children attending

special classes. A "weighted ANB" funding formula was used,

by which each handicapped child counted for chree AlilB in che

school discrict's Foundacion Progra^gr schedules, in recognirion

of che additional coscs associaced with Special Education.

178. Following a L973 legislative srudy, the Legisl.arure

in L974 changed che. funding of Special Education froo the "weighceC

Al{B:' formula approach, Eo an "allowable excess cost sysEem."

Under chis funding formula, the State was to contribute 1002

of school discricts' Special Educacion coscs, which included

direcc (salaries for specialisEs, cexcbooks, suppLies, and

equipmenc, eEc.) and indirecc (heac, lighc, rna":rtenance, rerl:e
menEs cosEs of specialisEs, etc.) coscs. Thus, under chis

fully funded allowable cosc formula, Ehere was essentially
no burden on local Eaxpayers for Special EducaEion because

Scate revenues financed chese coscs. (See Pl. Exh. 116)

L79. In L979, Ehe Legislature renoved from che allowable

coscs of Special Educacion funding, Ehe indirecc costs associa:e:

wich educacing handicapped children. AccordingLy, Scace reve:':uej

'l'l
ll
ll
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were reduced, and the costs were passed direccly Eo local discri-cts.

180. In 1981, Ehe Legislature further liniced Special

Educaclon funding by placing a lirnic on the SEare's Special

EducaCion appropriation, resulting in a siCuacion in which

direcc services were no longer fully funded by State revenues.

(Pl. Exhs. 117 and 1L9) This resulted in increased local burdens

associated wich funding Special Educacion coscs.

181. 'iJhile Scate supporE for Special Education has decreased,

Che costs of Special Education, and consequently, local burdens,

have increased. Because local discri,ccs depend prinarily on

property Caxes Co generate revenues, inequiEies exiSt at[.ong

school discricts in Eheir'abilicies Eo meec increasing Special

Educacion cosEs. Thac is, wealthier school districts are better

able to absorb these increased costs, wiEh less tax effort,

chan poor districEs.
182. School districcs have limited ftexibiLity in respor..l'-:.:

Co decreases in State revenues for Special EducaCion. Firs:.

federaL regulations require thaC Eo receive federal SpeciaL

Educacion funds, school disCricCs musC "maincain fiscal ef:-:r: .

Chac is, Chey musE mainCain previous levels of Special Educ.r::

spending. Second, because of legal Protections guaranteed

Special Educati.on sEudencs, school discricts risk licigaclc:'.

if chey make signlflcant program cuEs in Ehe area of Special

Educacion. (See Pl. Exhs. 159 and 159, APP, "Discribucion

Eo Public Schools")25
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183. The decline in sEate supporE, wich corresponding
increased local burdens, has created a situation in which
regular educacion Prograos and Special Educacion progrags compete

for a school district's General Fund dollars. For example,

Plainciffs' expert, Dr. witliam Hickey, Execucive Direccor
of Special servi.ces for Anaconda public schools, cestified
that cuts in speciar Educarion funding. imprenented by the 19g7

Legislacure resulEed in cuts in his school discricc's regular
educacion programs.

184. In sum, the costs of Special Education are not
equicably funded. Moreover, it is clear that che method of
financing special Education concributes ro already existing
inequicies in Moncana's school finance systeru.

F. Iniciacive 105

185. rniriarive 105 tr-105J was adopred ar rhe general
eleccion in November of 1986. The chrusr of r-105 was rhac

future properEy Eax levels on cereain classes of property were

frozen ac 19E5 revels, unless the Legislacure reduced propertl/
caxes prior co July 1, 1987, and escablished alcernative revenue

sources

186. The 1987 Montana Legislasure did noE reduce properEi.

laxes and escablish alternative revenue sources but inseead

excended che reach of r-105 with the enacrnenc of senare Bill
7L ts. B. 711. s. B. 7L exrended rhe freeze on propertry Eaxes

co all classes of properEy "in order Eo avoid conscicutional

- 77 '.-
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challenges based on discrininacory EreaEment of

cax classes noE enumeraEed in IInitiative 105]

EaxPayers in

.tt (s. B.

71, $ 1(1). (See also, Exh. )1-329)

187. In essence, I-105 and S. B. 7L fxeeze ProPerty caxes,

including Chose used to finance public schools in Montana,

ac cheir 1986 levels, subject only to a minor exception in

Seccion 9 in cases of emergency, where increased propercy taxes

are specifically approved by the voters and ocher specific

requiremencs are mec. As a result of the Passage of I'-105

and S. B. 7L, in che absence of an energency as defined in

S. B. 7L, the only way school districts can raj.se additional

arnounEs of property caxes (over 1986 levels) is if there is

a forCuiCous occurrence, such as annexaCion of real ProPerty

and i;nproveuenEs into a Caxing unit, ne$t construction or

expansion of improvements, subdivision of real ProPercy,

reclassification of ProPerty, or a like evenE. Thus, for all

pracEical purposes, che significanc caxable valuation differences

among che various school discricts in Yoncana and che resulcan:

inequiCies thac such disparicies enCail for school funding'

are sysEemaEically locked in.

188. The syscenacic freezing of ProPergy Cax aooungs

aC L9E6 levels alTlounEs Eo a socieCai adopcion of a grossly

inequicable sysEem of financing publ:.c schools. The resulE

is parcicularly telling '*irh resPecE Eo che SEaEe's a:CempCed

local conErol argunenr. The Scate acEeRPCs Eo jusCify Che
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substancial revenue and Eax inequicies wich che argumenc chac

che tax levels in Ehe various school districts in Moncana are

a Eacter of "local choice." Ifhile this argumenc is noE persuasive

for the reasons sec forch in the local concrol findings, infra,
iE is even Eore unpersuasive in light of che Eax fteeze. Even

if a low-wealch discricc which is presently spending loer aqounEs

of money per ANB desired to improve its sicuation after 19g6

by naking a supreEe tax er-fort, it could not do so because

it is "locked in" ac the 1986 property tax levels. As a resulc
of r-105 and s. B. 7L, chere !s no dLscretion allowed these

Poor discriccs Eo iuprove cheir loEs. Thus, the discrioinacion
i.nherenc in Montana's heavy reliance on property taxes to finance

s choo ls is invidious .

v. UNEQUAL EDUCATIoNAL OPPORTUNITIES

Introduction

189. 'The foregoing Findings focus, from a statistical
scandpoint, on che disparicies and inequities in Moncana's

sysEem for financing public educacion. The significance of

Ehese disparicies and inequicies lies in the facc rhar chey

cranslace inco unequal educacional opporcunities for sEuden:;

in Moncana's public schools.

190. One of che primary goals of che Foundarion Progr::
when it was enacEed, a goal which is consiscenc wich guafao!<r

provided by l4oncana's Conscicucion, was Eo equalize schoot

f inance, so as co orovide scudents in Yoncana's public sch,ools'^:.:-

A.

- 79 -



3

4

,a

6

7

I

I

10

11.

L2

r3

14

15

r6

L7

18

r9

20

ZL

22

23

21

equal

Public

educacional oPPorEunicies. As che SuperinEendenc of

and Scatistics ReferenceIns crucEion' s School Finance

Manual s Eates :

Equalization is a Process which increases equality.
As' used in school Einance the term carries cato

special meanings; equalizacion is a Process
by which

*At 1 chi tdren are provided with equal
educacional oPportunitY, and

*The fiscal burdens of educacion are
apporCioned fairly among taxP ayers.

SucerinCendenc of Public InsCruction, SCate of Moncana, 9ghool
Fii.r"" e4d -siatj.stics Reference Ya-nual, Topic 1, P. 2, Pl'

191. As previously escablished, similarly sized s choo I

educaE ediscricts in MonEana spend widely varying aBounEs to

cheir sCudents. These spending disparities translate into

unequal educational opportunities, because the educacion dollars

purchase Che resources necessary for providing educational

prograos and services. Thus, p€E pupil expendiCures is a cor-c''

measure of educaCional oPPortunities, while differences in

per pupil expenditures among sirnilar school districEs corres.Dri' i -

ingly is a connon neasure of inequalities in educational oPPo:-

cunicies

As PLainciffs' expert, Dl. Arthur ,,Jise20, 8r exPer:

)iLvDr. Wise auchored Rich SchooIs, Po6r Schools: The Prc::. - "
oE Erjual ECucaclonai CoDor -

Dr. t'rise is PresenclY Direcr::
of che Cencer for che Scudy of che Teaching Profession in che
l.iashingcon, D. C. of f ice of Rand Corporacion.

L92.

25
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on educacion anC scnool finance, cescified, if chere is no

rational reason fcr disparicies in expendicures per pupil,
it can be concluded chat there is inequalicy of educationar

opportunity. Further concern is raised'lhen the dispar!ties
are related co educationally irrelevanc factors, such as wealch.

193. Absol.uEe equal expenditures per student is neither
necessary, nor desired, in an equitable school finance systetr.

Racher, differences in per student expenditures are acceptable,

and desirable, Lf chose differences are the resulc of educaEion-

ally relevanc factors such as, for exaupre, the presence cf
educacionally disadvanraged or handicapped children in a

schooL districc, school {iscricc size, oE differences of sirnilar
naEure.

194. The disparities in Montana's school finance sysEem,

including per pupil expenditure dispariries, along with che

relacionship of discricr properEy wealth to chose dispariries,
demonsEraEe that the systeo fails to provide equal educacional

opporrunities Eo scudenEs in Moncana's public schools. As

Ehe Legislacive Council sraced in ics L972 Report Eo the Moncan,:

Legislacure on Ehe School Foundarion Program:

The basic value chac underlies chis scudy is
chac ic is repugnanE Eo the idea of financial
or educacionaL equalicy chac che qualicy of
a child's educacion is- decermined 'b;r aciidencs
of birrh, wealEh, or geography; chat a child
'"rho lives in e poor discri.cE is, blr reason of
rhat fact alone, enEicled Eo Lower :ublic
invesEnenc in his educacion chan a tnifa in
a rich discricc. Ic is unconscionable chac

- gt -
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a poor ruan in a PooI discrict EusE often have
to pay Eaxes ac higher rates for the inferior
edutation of his child chan the man of neans
in a rich district pays for the superior
aciucation of his child. Yet, incredibly,
chat is Ehe cas e in Montana .

Ttre Montana mechod of financing its pubiic schools
does not provide educational or fiscal equity.

" In fact, its scructure and funding ensures the
concinuance of basic inequality in educacional
revenue raising and expenditure.

. Furtherulore, the wide differences in tax-
able valuation per pupil auong the various
districcs of the state dictate that oany, and' in fact, a majority of the taxpayers in the
state are paying significantly Eore for their
share of public school finance than ocher tax-
payers sioply because the taxable valuation
i,"i pupil in- their perticular discricc is
significantly lower than Ehe taxable valuation
per pupil of their neighbor's district.

Legislacive Council Lg72 Report, pp. 7-8, Pl. Exh. 8

These conclusions are equally valid and accurate today

B. Unequal Educacional Opportunities

195. Administrators, teachers, and school board nembers

froro several Plaintiff school disiricts identified various

probiems and deficiencies in their schools resulting from lack

of ooney. To be"sure, BDI competenc school ceacher or adminis-

cracor, Lf asked, can identify areas in which they would like
inore or becEer resources Eo becter educace scudents. The

problems and deficiencies idencified by Plainciffs' wicnesses.

irower/er, are noc o: ;nis natrure R,acher, che evidence denons:r-:l

consiscenE pacEerns of serious deficiencies in areas cencral

Eo che schools' educactonal progras and services. The same
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probtens do noc exisc in all schools, but che patcerns are

clearly idencifrable.

196. llany schools have resource-relaced problerns

cheir science progratrs. Poor and outdated equipment,

exaupre, was cotrrronly idencified as a problern by school

rnadequace lab facilicies and insufficient supplies of

wi ch

for

witnesses.

s c i.enc e

specimens and. oaterials are also problems.

I97. In'the program areas of business education, induscrial
arts, and hosle economics, iE is important co have adequace

equiprnenc for scudencs Eo use as they learn: As in science

programs, "hands or1" learning is essencial in these progratr

areas. Many Plaintlff discricEs, however, do noc have adequace

equipnenc co provide such"hands on" educacion. rn sooe inscances,

che equipoenc is siroply not available, in other insEances,

che equipnenc which is available is inadequate or ourdated.

Bigfork High School, for example, has only manual cypewrirers,
ic has no diccacion E:anscription cencer, and has only one

coclpucer :.n i:s business deparcmenc, which is inadequate.

scudencs caking horne economics aE Lolo have access to only
Chree sCoves, chey nusE cuc pacterns for sewing projeccs in
che hallway, and chere is no storage space for cheir projec:s
in che school.

r98. scudencs in Eoday's schools nusc receive some €xpc:.:
Eo, and knowledge of, compucers in order Eo receive an adecua:=

educacion. Agaia, hoaever, chere is a clear paccern of
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problems in chis area anong Plaintiff school disrriccs. Many

discriccs sirnply have inadequaEe numbers of comDuters, ochers

have inadequaEe facilities in which to teach conpuEer classes
(coopucer labs), and nearly all Ptainciff discricrs have been

forced Eo purchase less expensive row quaricy equipnent because

it is all chey can afford.
199. rnadequate libraries and resource macerials are

also corlmon def iciencies arnong Plaintiff d,istriccs. Inadequare

scocks of reading Eaterials and reference materials, such as

periodicals , encyclopedias , etc. , are corr[Don. Mr. Byron webber,

a Eeacher in the Florence-carlton Elementary school, gave a
particularry graphic example of such a shortage. Because there
is only one reference cart for the entire school, Mr. webber

purchased ac a garage sale a set of 1955 encycropedias for
his classroom. As he pointed out, che encyclopedias work fine
when che scudents are scudying Ehe Greeks, buc they are somewhac

deficienE when Ehe space program is che Eopic of scudy.

200. several wicnesses expressed concern abouc the abil::...
co Eeach research skills, or assign projecEs involving any

research, because of inadequaEe libraries.
20I. Plaintiff schoot discriccs consiscencly have probie:

maincai.ning adequace and currenE supplies of cextbooks. The

School Accredicacion Scandards provide chac rexcbooks should

be reviewed ac LeasE every five years for possibte replacenen:.
For nany discriccs, even if chis review process is conducced.
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i.t is noc possible Co purchase new Eextbooks an)atay, due to

lack of ooney. Some districCs also poinced ouC that studengs

tnust share cextbooks in sorDe subject areas, because the discrict

cannog afford to buy enough books for every student.

202. In addition to the'general Eext, suppleEenEary traterials,

such as currenE literature, workbooks, and the like' are also an

imporCanC educational resource. In this area' again, the

evidence demonstraces a pattern of deficiencies aBong Plainciff

school districcs. The budgets in many districts are so cighc

chac Eeachers sirnply are noE perloitced Eo Purchase suppleurencary

oacerials, unless they tiP.h to do so aE their oetn expense.

'203. Many discricts experience shortages of basic supplies

and oaCerials, such as PaPer, art suPPlies, €tC;, in the laCCer

parC of the. school yeat. These shortages create problens and

incoqveniences, and Chey demonsgraCe the tighg General Fund

budgecs wichin which che schbol districcs oPerate.

204. GifCed and TalenCeci Programs are an imporCant asper'-

of a qualicy school sysEern. Mosc Plainciff districts either

do noc have such Programs, o! Cheir Programs are on a lirni;e-:

scale, often involving extra, volunceer tirne by Eeachers. Ea;:

Helena Elemencary District, for example, recencly built 4 r'le;

faciliCy -,"-hich includes a classroom inCenCed Co be used for

gifCed and CalenCed education. Because of a lack of rnoney'

however, Ehe disCricc cannoc afford Eo fund a Gifted and Tal-i'--

Program.

-, 85 '



I

2

3

{
2o

6

7

8

9

10

1l

t2

13

1,4

r5

16

L7

l8

l9

20

2L

22

23

21

23

?05. Experience is an importanc faccor in che qualicy

of a Ceacher. For Chis reason, school disCricEs prefer Eo

seIecC ceachers with exPerience frorn aEong che qualified pool

of applicangs. This, however, costs Eore inoney, because Ceachers

wich aore experience are higher on the salary schedule-

206. Anocher importanc factor in ceacher quality relates

to concinuing. education or "in-service training. " Virtually

none of che Ptaintiff discricts provide financial assistance

Co cheir Ceachers for such Prograns. Therefore, if a teacher

wishes Eo accend a seuinar or conference, he/she musE do so

aE his/her own exPense. Sinitarly, ".in-house" Prograns are

very Iiniced

207. The Srace did not properly incroduce into Ehe record

subscancive or credible evidence which validly conPares salary

cosEs among school disCricts in MonCana. Therefore, Ehe CourC

specifically rejeccs Ehe SEate's charts and proposed findings

on rhac subjecc which were challenged by the Plaintiffs in

Cheir posc crial Bocion Co sCrike new exhibies and relaced

proposed findings. (See PP. Il and L2 of Plainciffs' brier-

!n supporc of Cheir rnoCion. ) They are noE suPPorted by €vidc:':''

in che record.

208. Anocher area in which Plaincif f discriccs couoonL'.'

exper!ence problens is wiCh resPecE Co adni.niscraCive and

supporE personnel. In Easc Helena, for exaaple, a discr!c:

vich approxiraacely 900 sEudencs, Superincendenc Jim Koke
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perforued his duties for his f:'-rsc five years in che

without che services of a secrecary. This pasc year,

discricc was finally abte to afford a secretary, who

parc time for Superintendenc Koke.

dis cricr
Ehe

works

209. Extracurricular and co-curricular programs are
imporcanc cornponents of our public school syscen. Because

of che lack of money, many praintiff districrs are currailing
chese prograEos as well as charging students to participace.

2r0. Many districts have serious problems with their
facilicies. These problems are often difficult to address

because, as escablished above, capital ortlay is encirely a

local burden. Absarokee,.for example, has been puc on

probacionary accreditation status because of serious deviations
involving its facilities. The Absarokee Board of Trusrees

has on trro occasions this year suboitted proposed bond, issues,
but Ehose proposals'lrere soundly rejecced by che.voters. Thus

Absarokee faces continued accredicacion problems, with no apD3:

ne ans o f addre s s ing thern .

2rr. The proposals rejected included prans ro buy usec

modular crassroom unics from the corscrip school DisEricc,
which are no longer being used because chac discricc has a

new building. The Board of rrustees proposed to buy these

used unics because Absarokee. presently does not have the bon:::
capacity to build a new faciliry adequaEe for ics needs. Lol:

-i:-1J.:, --.! - .jial:lclji .1i:t;::;. is Dresencli.
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using some of Colstrip's used classrooo uniEs. The facE Chac

Ehe Colscrip School DisCrict, a ProPercy rich districc, sells

used nodular units Co other Montana school districts, while

ic has a nerir facility, is in itself evidence of the disparities

and inequicies in Montana's school finance systeo.

2L2. Maintenance problems are also couunon anong Plaintiff
school 6isgsi,cts. Because of lirnited resources, districts
ate forced Co defer mainEenance and, repair in order to avoid

significanc prograo cuEs. By doing so, however, oaintenance

probleos increase and becone more exPensive.

213. The probleos a4.d deficiencies identified in the

foregoing Findings resulE from a lack of money. If the school

discriccs were able co spend more on their educational programs

and services, 8s are other sinilarly sized school districts

in Moncana, many of these problerns would be addressed. This

would cranslate inCo improved educationaL oPPortuniCies for

scudencs in the Plaintiff discricts.
c. conparaEive Evidence of unequal OpportuniEies

214. Several Plaintiff wicnesses had experience either

as teachers or administralors in oCher llontana districts'
incLuding some relacively wealchier discriccs. Mr. WalC Pi:c;.

for exanple, currenEly SuperinEendenc aE Drummond, Iras Prev::.-
Superlntendenc for Geraldine schools. The two school disEr:.ci,

are very close in sLze, aE boch Ehe elemencary and high schcol'

levels' Geraldine ; caxable valuac:'on' however' is nore Ehar:
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E!.rice Ehac of Drunrmond's. (P1. Exhs. 25A and 258) The Eax

efforcs for che elemencary schools are comparable, while

Geraldine levies rnore General Fund nills chan does Drumnond

aE the high school level. ConsequenEly, Geraldine spends

approxirnately S1,000 more per AI,IB than Drusnond at che elemen-

Eary level, and over S2,000 rnore per ANB at che high school

Level. (Id.) Approxinate\y 407. of Geraldine's General Fu;d

revenues derive from che voted levy, while at Drur"mond, the

voced levy supplies approximately L57. of General Fund revenue.

This irluscrates the fact that wealthier districts are able

co rely Eo a .greacer extent on the voted ler4f to generate

revenues for che General Fund.

215. Mr. Piipo t'esrified r:nequivocally rhac Geraldine

schools have advancages, and offer opportunities, which Drusmond

schools cannoc afford. GeraLdine has much greater budgec flex-
ibilicy Eo address educational needs and goals than does

Druroaond. Mr. Piipo testified that chere is no question chac

the educacional opporcunicies afforded saudents in Drummond

could be iurproved if the discricc had Ehe same amount of mone;.'

as Geraldine.

216. The facc chac spending c:.sparities resulr in unequ:^

educacional opporcuniEies was established more syscemacicall-z

by Plainciffs' experEs Dr. Ron Maccson, Mary pace, and Dr. John

Piccon. Each of chese individuals has many years' experience

in ilonlana pubiic eciucacion. They coclpriseci a "Scud,y Tean"

r- 89 -
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which was connissioned by che plainciffs to do a comparacive

scudy of several pairs of school districcs in Ehe Stace. They

compared three pairs of elernentaly districts, and -Chree pairs

oE secondary disrricts.2l Schools in each pair were of sirnilar

size, with one spending considerably more per pupil than the

ogher. In addition to analyzing Che budget daCa for each of

these disrricrs, members of the Study Teao visited all LZ districEs

Co observe the schools first hand, and to conducE interviews

with administlators and ceachers

ZL7. The Study Teau identified clear differences between

rhe schools in each of Ehe pairs; They found that the better

funded sihools tended to'offer Eore enriched and expanded

curricula chan those offered in the schools with less money.

The richer schools were also better equipped in the areas of

textbooks, instructional equipment, audio-visuaL instructional

maEerials, and consumable supplies. I.liCh resPecc Co buildings

and facilicies, the districcs wich more money 'etere better able

Eo mainCain Cheir facilities' than were the Poorer districts '

The Scudy Team concluded:

* Availability of funds clearly affect the extenc
and qualicy of- che educacional oPPorcunicies '

21rh" eleoenrary district p?iI9 were: ( 1) Glasggt tLer.=-' 
-

and Easc tielena Elemlncary Schobl Districcs, (2) Cut Bank EI<:<
l;;y ind Evergreen Elementary Sc\oot ?i:criccs, and (3) Baker
Elenencary ant Darby ELemenciry Schc,:l Discrlccs. The high sc:'
discriccs t"t" til 'sidney High SchooL and Laurel-High SchooL
;i;;;t;;;. l:: '3s!::r :::-;h scEool and Darby 4igh 9"!9ot Dis:r'-::

""a-iji 
Chescer High Sch5ol and Viccor High School Dlscriccs.
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* There is a positive correlacion beEweenthe level of school funding and the level ofeducacional opportunity.
* The betcer funded disEricts have a qrearerflexibility in the rearrocacion or-r"rE,rr"""
Eo prograns where chere is a need.
* The differences in spending between chebeccer funded and underlunded,"di;;;i;;s areclearly invesced in educarionaify-i"fic"a
Progratrs.
* Alt 12 school discricrs in this srudyexhibired a responsible and j"dicio""="i" oftheir financial- resources .

l. Maccson, M. Pace, and J. picton, Does Money Make a Difference

2I8' rncervenor-Plaintiff MEA cosoissioned a study similar
Eo chac conducred by plaintiffs' study T.eao. Dr. Gary Gray, dD

assistanE professor in Eastern Montana College's School of Educa-
tion, sEudied educacional opportunities in a number of high and
low spending school districts in Moncana. His methodology
differed from thar of the plaintiffs' Study Team, but he arri,.,e:
aE essenEially Ehe same conclusions. Dr. Gray used an excens:..._,

checkl!sc of indicacors Eo compare educacional opportuniries
among school discricts within Ewo expenditure classificacic:rs
a low e)<pendicure cacegory, and high expenditure category.2l

'22^--Group r, che low'.exoenditure cacegory, qras comprisec -:che followii,e discriccs: Froru"ig, s"pJrio., !ftricehall, she.;:.Belgrade, ceicervi.rie, -p.tt cicy, I"a-5[".,r"rr.rrilte. c;;,]p";::uhe high expendicure caEegory r,ras comprised of itie gsrr^-;--discriics : ' sunbur;;, -i;;;"rtto*,, ah;ibt, and co tcriJrcii':'::i25

- 91 -



I

,
1-

3

4

-o

6

7

I

I
ro

11

L2

t3

14

15

tfi

L7

18

19

20

2L

22

23

2{

25

2L9, Dr, Gray concluded thac there are subscancial differences

in educaCional oppoltunities among MonEana school districEs,

which are rnanifested significantly between the high versus low

expendiCure categories which he studied. More specifically, he

found thac wealchier districts offered more science classes,

in labs which were typically larger, better stocked wich rnore

equiproent and consr:mable supplies, with bore storage, and

generally Eore funccional than those in poorer districts. Con-

sequenEly, students in wealthier districts had Eore "hands

on" learning experiences than students in poorer districts.
Dr. Gray found che same things to be Erue in the houe econouics

and industrial arts progrirns. Sirnilarly, schools with roore

money cenCed, co offer a wid,er and oore enriched range cf

courses in the language arts, including foreign languages.

220. In che specialty areas of physical educacion, music,

and arc, Ehe wealEhier schools offered more opportunicies.

Gifced and Talented Programs -nere nuch sEronger in the high

expendiEure districcs. Consiscent with the situation

Plainciff districcs, Dr. Gray found chac urany of Ehe

expendicures districcs could not even afford co offer

and Talenced Program.

tn many

low

a Gr-fced

?2L. WiEh respecc to compucers, he found significanc

differences, with che high expenditure discricts having more

and becCer compuEers and compuEer labs. He also found significa:--

iif ie:ences becween ;ire c$ro expenciiEure cacegories fot library
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colleccions, larger reference colleccions, larger audio-visual
collections, and better special collections.

222. with resPecE to facilicies, high expenditure disrricrs
reported chac they have not had to defer necessary mainEenance
or work projeccs due co a lack of funds, 3s have 10w expenditure
dis criccs .

223. wealthier discriccs also offer a wider range of
extracurricular activities to students than 10w exoenditure
districts. (See G. Gray, 

"s
, Exh. MEA-13)

224. rn sr.ro, the comparative evidence estabrishes thac
spending differences a'ong sinilarly sized school districcs
in the SEate result in unequal educational opportunities fcr
sEudencs- Furthermore, che comparative evid,ence verifies the
facc chac che deficiencies and problems idenrified by plainc:::
w:.cnesses are part of a bonsiscenE paEEern in l0wer-spending
discr:-cEs, and ehac such deficiencies and problems are noc
consiscencry found in relarively higher spending districEs
D. Discar j_cies

225. Previous Findlngs have escabllshed chat significa::
disparicies in Eax efforrs exisE among school discricts in
i'toncana. Problems and :.nequicies associaced wich chese
disparicies i-npacc direcEly on educaEional opporcunities of :-e:e:
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in Moncana's schools.

226, Disrricts wirh low propergy wealch are forced co

Eax at much higher races achieve reasonable leveLs of spending,

and even in doing so, are generally not able to spend at che

same levels as are relatively wealthier districts. Because

their Eaxpayers are already heavily burdened, school boards

in such 1ow wealch/high tax districts ar€ forced to lirnit their

budget requests for political reasons. That is, uany educacional

needs go unaddressed because Eax increases would be necessary

to pay for chem and school boards will not seek such increases

fot.fear of losing the voted tevy. This process iapacts directly

on educational services and opportunitles available to students

in che districcs.
227. An associated problem is the fact that low weaLch/

high Eax districcs lack budgec flexibilicy. There sitnply :s

i1o room in cheir budgets co meet unanticipaCed costs, o! !€"'€l'l-r

shortfalls . Wealth:,er disCricCs ' on Che oEherhand' can ge:e: -'

revenues Eo meec such needs through reqr:ests of Cheir voters.

because Cheir vocers are noE heavily burdened wiCh school : j "<

Again, Chere is a dj.rect inpact on studencs' oPPorcunities

in such s i EuaE ions'.

VI . FEDERAL IMPACT AiD
I
I

ll ?28. Public La-r 81-874 ("Inpacc Aid Acc") provides f e :.:

educaCional aid funds Eo certaln school disCriccs which are

burd,ened:.rirh a subsEanEial fecieral Presence. (P. L. 3l-8:-
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t19501, as qtrended, c,odified, 4E 20 U.S.C. SS 236-240 t19801)

The essencial purpose of che Act is Eo provide a replacenenc

for cax base lost because of the presence of federal properEy,

which is not subject Eo Stace or local Eaxacion.

229. In 1985-85, thirty-two (32) Montana elenentary school

districcs and Ewenty-eight (28). secondary districts received

rrapact Aid revenues. (Pl. Exhs. 69 and 71) ropact Aid revenues

do noc constricutre a large proportion of statewicie, tocal schooi

revenues. These revenues are, however, a significant portion

of the General Fund, budgets for those districts which receive

Ehen.

23.0. The Intervenors-Defendancs Indian Inpaet Aid schools

are school districts on or near Indian reservations, which

have significant portions of their territory in Indian trust
scaEus which is noc subject to local taxation. Mosc of these

districcs receive substantial funpacc Aid funds. (Pl. Exhs.

73 and 74).

23I. The Impacc Aid Act is noc specifically designed

for "Indian Impacr" schools, raEher ic is designed for "feiera--
impact" schools. For example, Ehe Gardiner and West Yellows:c:..

School Districts receive subsEancial Impacc Aid funds because

of cheir proxicoicy co Yellowscone Nacional Park, and che Grea:

Falls Schocl Distr:-cis receive chese funds because of che

presence of Malnscrosr Air Base. (Pl. Exhs. 73 and 74) The

major recipiencs of ImpacE Aid funds in l'loncana, however, aie

'' 95 r-
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che Incervenors-Defendants Indian Iupact Aid schools.

232. As previously described, the Foundacion Program

has an equalization mechanisn which recapEures revenue froo
"property-rich" districts and councies, and distributes Ehose

funds to "properEy-poor" districts, in an effort to equalize

funding imbalances across the Stare. (Sections 20-g-331,

20-9-333, and 20-9-344 rhrough 20-9-348, McA) ftris equalizarion
mechanism considers only revenues generated chrough the mandatory

propercy tax levies; it does not consider non-tax revenues

such as rnpacc Aid funds. Thus, many districts with reduced

tax bases due ;c c:le presence of fecieral property appear to

be "poor" witlin the equaLlzation formula, and cherefore qualify
for substancial State equalization funds. Those sane discricts
also qualify for and receive Inpacc Aid funds due to the federal
presence. This results, in effecc, in a double subsidizacion

for the "poornesb" of the federal iurpacc discric.ts: firsE
chey get Scace equalization aid, Ehen chey get federal Impacc

Aid.

233, The Scate of Moncana has recognized chis problea.

In his lg82 scudy, Stephen R. Colberg of che Office of Publ:c

Inscruccion, $ToE€:

Non-Tax Re.lenues

As indicaced above some school discriccs have
access co such large amounEs of non-cax revenues
chac discricc properEy caxes are elirninaced.
None of Montana's exisclng funding mechanisms
nake any acijusrnenc io sEaEe aid payments.based
on wealch fron non-Eax sources.
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I.Ihenever a district is poor because it conEainslarge tracts-of federal land thac are noc caxable,ic becomes eligible for federal impacr aid;however, if che same discricc receives addicional
sEace aid because ic is poor, Ehen it receivesboth scate and federal conpensation for the
same cause. As the state effort co equalize
axoolg districts becomes Eore effeccive, thisproblem is exagerared (sic). Districis inpaccedare those on rndian reservations, national ?oi""i,
and military bases.

To Inprove E

, App.

234. Several Montana school districts which receive rmpact
Aid funds are ProPerty wealthy dis tricEs Colstrip High S choo I

AIIB o fDis Eric E , for examp le ,

5473,07?. Lodge Grass

has a taxabte valuation per

s. coibers. A scudv of Guaranreed ra- Base, ___s:E_l_le=e-:31 r_:_i::_:fo tro.olrE g atEh

greac€E , aE $54 1 , 639 .

Inpacc Aid funds.

High school Dis rricr' s rrealth is
BoEh of chese dis cricts receive

even

subs EanE r-a L

235. A stare uny include Impact Aid funds in its equa I iza -

mee c s Ehe

Ehe Secrer::

cion formula, if the state's school finance syscem

federal definition of an

of EducaEion approves.

equaLLzed progran, and if
Mont ana presenc ly Enay noc inc luce f e

rnpacc Aid funds in the Foundacion program formula, because

che syscem is not equalized under rhe federal definiEi.on.
236. The rnEervenors-Defendants presenced evidence or

che special educati.onal needs of rndian students attending
schools'wichin cheir districts. These districts have speci:.
problems wich bilingualism, high parenEal unemployurenc, alco:.
and genera t [y , Iohr s Eudenc ach ie vemenE

-97r-
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' 237. The Intervenors-Defendants concend that they need

Cheir Impacc Aid revenues in order to meet their ParEicular

problerns and needs. There are, however, several flaws with

the Intervenors-Defendants' Position.

238. Firsc, as previously established, the Impact Aid

AcE is a prograE to coBpensate s'chools which suffer a reduction

in Cax base because of federal Presence, whether it be through

nacional foresC or park lands, oilitary bases or Indian trusc

lands. WiCh a minor exception created by a Lg78 amendmenE',23

che Acc i.s not a Progran priroarily and specifically designed

Eo alleviate probleos in Indian education.

Z3g. The Incervenors-Defendants receive ocher federal

financial assistance which is specificai!.ir designed Eo prcvid,e

financial support for schools with special Indian needs. For

exaurple, boch Lodge Grass and llardin School Discriccs received

substantial revenues froo the Johnson-0'Malley Act, Chapter

I funds, TiCle IV funds, 3s well as other grants for these

A second fLaw in the InEervenors-Defendangs' Pos:::::

is Ehe fact Chat many districCs which receive Impact Aid fur"js

use chose revenues for Eax rellef, noc Eo fund special educ::'

services or Programs. For exarcple, Mr. RoberC G. Kinna, Suce: '

cendenc of Ehe Wolf Poinc Public Schools, sCaEed in his aff::':

23zo u.s.c. S 27oL P.L. 95-551, November 1, L978 [secc:or'
l10I (a) l

PUTPOSeS.

240 .

'i' 98 -
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entered inco the record in chis action:

In Wolf Poinc 874 nonies do noc support programs
chat are specific"!ly designed for' indiair sEudencs,
buc rarher are used to relieve the property
cax burden on the local Eaxpayer.

Kinna Affidavic, para. 224

At crial, Mr. Harold rokerud, superintendent of the colstrip
Public Schools, tesriJied tlrat P.L. B74 fi-rrds are also used, in his
discrict for propercy tax relief. Moreover, even though 2gZ

of che colstrip High School student population is made up of
Nacive A.nericans, che discrict does not offer any courses dealing
specifical!.y with l::dlen cul:'-:re

241. The chird flaw in the Intervenors-Defendants' porition
is chat the rurpact Aid funding oechaniso does not rationally
distribuce funds in proportion to che special needs or tax
base problems of the beneficiary districcs. For exampre, Arlee
and Lodge Grass High Schools have sinilar studenr enrollment.
Lodge Grass has a raxable valuacion per ANB of SG41,039 and

yec recei'res 55,552.52 per Al{B in federal rrnpacr Aid revenue.

Arlee, oo che oEher hand, has a taxable valuaEion of only sg.2fr
per AllB, and receives S2,568.32 of federal rmpact Aid revenue.

Thus, while Lodge Grass has a cax base ehac is 80 times greaEer

chan Arlee's, Arlee receives less chan one-half of che amounc

of ru,pacc Aid revenue received by Lodge Grass. Borh of Ehe

discriccs, however, have high proporcions of rndian scudents

2Aoff"r"d lnco evidence by scipulacion in lieu of cesciinony.
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rational relationship between either districc

T special needs, and the auounc of lopacc

while the evidence demonstrates special

venors-Defendants' schools, Impact Aid funds

d in a Eanner tailored Eo Eeet chose special

as Montana's school finance system presently

ribution of Impact Aid funds exacerbates

erenc in the systeu. In addicion, legislative
he school finance systen should not be linited

874 fuhds froo its scrutiny.

VII. THE DEFENSES

iously established, Local boards of Elustees

role in the governance and conErol of school

control of schools, while not absolute by

cally has been an imporcanc part of public

country, Els qell as our Stace.

ce of Montana has, itl recenc years, imposed

nEs on the operation of public schools, rang::.'

ool days, to AccrediEaEion Scandards, co

ion requirernents and sirnilar regulaclons.

have traditionally been accepced as noE

the rnaincenance of local concrol of che schoois.

quicies and disparicies in Moncana.'s school
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finance sysEern are neicher explained by, nor jusEified by local
control. This j.6 perhaps illustraCed n'osc clearly, anci slnpl7,
by reterence Eo the above cooparison of Choceau and Fairfield
High Schools. These are cvro sirnilarly sized schools, in very

similar cooounities in close proxiuriEy Eo one another. Thus,

ic is reasonable to assulle sirnilar actitudes about education

and schools. choceau spen'ds signlficantly ruole per studenc

Ehan does Fairfield, bur it does so with less chan half rhe

Eax efforc. Obviously, the spending disparicy is not the resulr
of greacer couuunity support for education in choteau, or any

local policy choice. Rather, the spending disparity is a funccion
of che disparare propercy wealth in rhe two discriccs. (pl.
Exh. 53 )

245. The evidence syscematically demonstraEes rhat che

choceau-Fairfield situarion, thac is, greater spending wiEh

less Eax effort, is true on a stacewide basis. Thus, spending

disparicies among Montana school districcs are noc the resulc
of local concrol.

247 . Ic is inaccurate to suggesc, as did Che State in
its Cefense, chac the achievemenc o:' an equirable systen ol
finance for public schools is inconsiscenc wich Ehe preserva: -

of local concrol. rt :-s aLso inaccurace EJ suggesE, as dic
che Stace, thaE increased levels of Scate funding are incons:.-
wiEh preservation of local conErol. A number of emlnenc expe:-:

EesEified regarding sEaEes which have achieved much higher

- 10r -



levels of equity than has Montana and yeE have preserved a

high degree of local control. Even Dr. Everett Edingcon of
New Mexico, an exDerc, conceded chat the scate of New Mexico
has had a high degree of srate funding for public schools and
yet has Preserved a cor''r"endable level of local concrol. This
has also been recognized by the Montana Board of public Education.
(See ics Lg75 reporE, , pl. Bfi. 1008, p. 47)

248. Poorer school districts. have less locar control
than wealthier districcs because chey have fewer options due

to having fe'"rer resources, as recognized by the Board of public
Education in ics 1975 reporr, Basic Qualirv Edud ,

In keeping wich this latcer (local control)provision, che Board believes tiac tocally electedboards of .Eruscees dust rerain signiiic.ic-"o"irotover school disrricr budgecs. At-rhe rire ;G;;the Board believes that Further fiscal reforu--'is scill needed to re'ove those restrictionson school board decisions caused by districtpropercy vaLues; boards of trusteei should haveche same oprions available co rheu-i;;;;p;c;i;;of Local property weal,th

***

rn rg7 !+-75 schooi year, voEers scacewide approvedand paid for budgecs averaging more chan 30percenE above che naximum- general fund budget.With so much reliance on lScal revenues, iEis clear thac poorer districcs do noc have che
same opcions as wealthier discriccs.

Board of Public Educacion r975 Reporc, p. q7, pt. Exh. l00B

249 . Ileaningful local concrol involves rnaking and, imo Lc -

mencing personnel, curr:-cula, and progran decisions, racher
than raising local revenues. These meaningful aspeccs cf

- I02 -
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local congrol can be mainCained, and even enhanced, through

more equitable funding of schools '

B. "InpuEs" Verglrg- "og-!Pg!s" Debate: Monev Makes No

sii
ZSO. A number of previous Findings have established chac

per pupil expendiCure data is a ProPer Eeasure of educaCional

opportunities because Eoney purchases the resources necessary

for providing quality educational prograns, and thus translates

directly into oPPortuniCies available to students. fiius,

dispariCies in educacional inPuts resulE in disparities in

educational oPPorcunities .

25L. AttenPts to treasure educational opportunlty by focus-

ing on educaCiona! "outputs," as measured by student performance

on sCandarized tesEs, graduation raEes, college perforuance,

eEc., arg seriously flawed. A wide range of faccors, such

as innaCe intetligence, socio-econooic sCatus, educational

level of parencs, fanily stability, and others, have a decc:s:: --

effecC on a child's educationaL success and achievemenc. l:.

providlng public educacion, the State has lictle control r"ql

many of these facCors. The StaCe can' hoqrever, provide c'-'" :

equal educaCional oPPorcunities ' even if it cannot $ual;tn!ic

chem equaL achieveeent and success.

252. Plainciffs' experts, Dr. stephen Klein, PYsch;:.: -

and Dr. W!se, identified a number of problems wiCh using t=:

ardized Cest scores as a measure-of educaEional oPPorEuni::'c=

- I03 -
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At the outset, in cirder to even begin to use comparative tesE
scores effeccively, it is critical to concrol che inputs chac
go inco che analysis. Accomplishing this, however, is extremely
difficulc, if not iopossible. Another problem is that trany

schools "teach to the tests, t' either by orienting cheir educa_

tional program to che standarized tests which are given, or
by acrualiy ioaching students during che exan process. Addi_
tionalry, standarized, tests do not measure rnany of the ress
objeccive, but equally inportant outcooes expected froo che

educational Process, such as corrmunication skills, work habits,
aeschetic appreciation, etc.' Finally, conparison of test scores
from a'ong different type.s of tests produces seriously frawed
resulEs. rn sum, aEteEpts to use standarized test :esults
as a rDeasure of educational opportunities have little or no

validicy.

253. The State Defendants planted seeds rhroughouc crial,
actenpcing co show an absence of relationship between money

spenc on education and educational outpuEs. No concreEe or
creciible evidence, however, lras incroduced Eo support chis
cheory. Moreover, Dr. John pincus, 3o experc nho had been

identified, buc who did noc tescify, was very blunc in che

concracE proposal he had coade to the scace proposing a cosc-
qualicy research scudy which was never pursued;

Alchough ic is useful to review chis educacionarelfecciveness literature, as parE of Ehe basisfor res Eimony, ics appLicabiiicy co ttor,c.n.
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conditions is noc clear, in view of the diversity
of results of Ehe existing body of research' and che absence of any suih prior studies of
Moncana conditions.

(Read into che record pursuant to Mont. R. Evid. 613)

In essence, Dt. Pincus' observations are consisCenC with the

counencs of the l^Iyorning Supreme Court wiEh resPect to this issue:

. our exploration of the subject has resulted
only in discbvery of a quagmire of, speculaEio-n,
so slippery chat it evades any secure grasP for
juciiciai decision oaiting.

Washakie Councy School Discrict No. 1 v. Itefsqtrlel, 506 P.2d

254. In addition to the roany technical flaws

in accempting to Deasure e.ducational opportunities

analysis, such an approach defies cor'-rgn sense, 8s

inherenE

by outpucs

Dr. Bandy

of Publiccommented in his 198q Report to the Superintendent

Ins cruccion:

It should be remembered that school boards call
for levies and peopLe approve them because chey
believe chey should or musc co meec mandates
and Eo provide good educacion. Boards do not
call for levies. and people do'noc aPprove chem
for fun!

Bandy, 1980 P.eport, p. 39, Pt. Exh. 102

Moreover, lloncana's FoundaCion Program iCself is premised on

Che noCions ChaC increased expendiEures on educaEion relaCe

Eo increased qualicy, and ChaC inequiCable expendirures resui;

in inequali:y of opporcunicy.

255. As previous Findings have escablished, Ehe comparaEl'.'e

evidence of unequal opporCuniCies beEween Poorer and richer

- 105 '-
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schooL discricts in Montana demonstrates che direcc relationship
beEween money and educaEional opportunities. This relacionship
was further buttressed by the Eestimony of witnesses from the

Troy School District, a Plaintiff district. As a result of
che opening of a sirver mine, Troy has experienced a four-fotd
increase in taxable valuation in the lasE six years. This

has enabled the Troy Schoor District to.decrease its voted

aillage frou 105 oitls in 1980-81 co approxiuarery 50 nills.
At the same time, spend,ing at the eLeoentary level has increased

frou s1,600 per student to 52,400 per student, and in the high

school, iE has increased froro approximately $1,800 per student

co 33,900 per student. These spending increases have translated
directly into ioproved educational opportu:rities in the Troy

School District, BS superincendenr Rick Hill and Ron Higgins,

an industrial arts ceaiher, so graphically dernonstrated chrouEh

their Eescimony.

255. In the 1970's, Mr. Higgins caught very lirniced

induscrial arts courses in a converted bus barn. The faci.r.:: .

!csel! was dismally inadequate, and iE was poorly equipped.

As a result of the inproved economic loc of Ehe districr, a

new shop was built. Troy is now able co offer a much broac":

range of programs co more scudencs, in a fine faciliCy wich

scace-of-ihe-arc equipment. studenc inceresE as well as scrl:
have nociceably improved.

257 . Superincendenc 'r'::- :: .:'-i:.aC :h..:.: :la ir.:-;:l'::-
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in Ehe indusCrial arcs Progran are typical of improvements

chroughouc che school syscem. The district now Pays for Eeachers

to acCend seminars and conferences ' as well as providing qualiCy

in-house scaff developoent Prograns. The disCrict's Eextbook

adopCion prograo is noet currenE, teachers are able Eo order

supplies and resource naterials,'and high quality conPuter equip-

menc has been Purchased.

258. With respect to the facitities, Troy is now able

Co budgeC sufficient monies for maintenance and repair, and

has che ftexibility chrough increased General Fund reserves

Co rneet unancicipated facilities-re1aced expenses ' such as

roof repairs, extraordinary energy cosEs' eEc

25g'. The districc's improved budget flexibilicy was

parcicularly evident by the fact thaC because iC anticipated

cucs in Ehe Foundation Prograo, the districc was able to requesc

a 27. concingency fund to cover Foundation Program revenue shor:-

fatl. The voted levy request, wich Chis conEingency, passed

wich no problem. The Legislacure did in facc implement such

curs, and the district was able Eo absorb the decrease i-n S;::

revenues wiChouC any irnpact cn iCs educaCional Programs and

services.

260. In sum, dollars make a difference in the qualic;"

of educaci.ona! opportunities afforded !n Moncana's schools.

C. Accredicacion Standards

261 . As previous ly es cab I ished, che Moncana Board of

- 107 -
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Public Educacion promulgatett and enforces, wich the assistance

of che Office of che Superintendent oE Public Inscrucc:.on,

the Moncana School Accreditatirn Standards. These Standards

are mininum standards only, designed to provide a starting
point from which local schools can develop quality educational

programs. As the Standards themselves sEace

The accred,iEation standards outline a miniroum
inscructional prograo. Schools are'urged to
consider this a starting point from which they
can expand course offerings to meet che
increasingly. specialLzed needs of students and
society

Board of Public Education, Montana School Accreditation Standards
& Proce4lrgs {gnual, p. 23

262. The tesEimony gf superintendents, teachers, and trusEees

clearly establish that from a professional ed,ucator's perspecEive,

the oinimua Accreditation Scandards in no way define a quality
educacion.

253. For example, Lyle Eggurn, East Helena Elemenrary

School principal and foruer OPI Elemencary District Supervisor.

cescified thac the Accreditacion Scandards are only a beginnir.:

poinc for quality educaEion. By far che majoricy of schools

in Montana Ery Eo exceed chem.

264. Ralph Kroon, of che Moncana Rural Education Center

r.ras unable Eo cice any auchoricy equacing qualicy education

with the Accred,icacion Scandarcis. Racher, Kroon Eescified

chac he hoped schooi districts would exceed che Accredicarion

Scandards in order ro provide scudencs a qualicy educaEional

- r08 -
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prograrn and enhanced educaEional oPPortunicy.

2.55. The Scate Defendants erroneousLy concend that che

Accredicacion SCandards define a "basic quatity education,"

and chac Scace revenues are sufficient to meet the Accreditacion

SCandards. First, the Eerrtr "basic quality education" is ill-

defined and elusive. l{hacever Che concePt means, it is nog

def ined by chd Accreditaticrr. Standards, as' the Board of Public

Educacion, icself has ernPhasized:

The Board recognizes that the accreditation
siandards do n5r fulty describe basic quality
education.

**
\.

Atthepresenctime,educaEioninMontanais
prescrib;a-bt state sgagutes ant' state standards
for school alcreditation. Neither of che stacuces
nor the stanCer::; :::-:ie ie;j-: it'rri-:7 :'juc:c:'oa'

Board of Public Education Lg75 Report, p. 31, Pt. Exh. 1008

266. Even if the ninioum Accreditation Stand.ards define

basic quality education, the evidence demonstrated that the

StaCe, Chrough the FoundaCion Program, does noE cover the ccsc

of neecing chose srandarrJs.

Mr. Rod Svee, SuperintendenC of Hardin Public Schools' has

conducted che only chorough and syscemaCic sgudy of the cosc

of meeclng che Accreditation SEandards. Mr' Svee concluded'

based on a very conservaCive analysis, EhaC SCaEe revenues faLl

significancly shorC of fully funding the cosc of meecing

Accredicacion Scaccaris .

-- 109 -
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267. superincendent Argenbright Eestified Ehat Ehe denands

for quality education exceed che amount of money provided by

uhe Foundation Program. Moreover, superintendent Argenbrighc

couid noc poinc Eo a single source ocher than che briefs of
che office of Public rnsEruction attorneys -- which equates

basic quality education with the ninimr:m Accreditation Standards.

268, steve Gaub, the superintendenc of Outlook schools,
was Eore blunc:

a. If you had to finance your school jusr frou
what che foundarion prbgram gives lorr, plus
the permissive, . would you have prbbleos?

A. (Gaub) We wouldn't exist.
Gaub Depo. Tr., p. 9

269. Even under the state's own definition of "basic
quality education," the State cannot prove the Foundation prograu.r

Levels of funding are sufficient. As the State Defendants

realize, teachers' recirement is a necessary component of an

educacion prograo:

INTERROGATORY N0. 43: Is ic your posirion charf che retrremlnc prograos
for ceachers and school sppporc staff i'iriEtr
are funded in Montana by county reEiremenE leviesare or are noc an essencial comDonenc of basicqualicy educacion?

AI'lsLrER: Yes. The various aspeccs ci the Eeacherffiurent program for ceacheis and school
suppori staff which are funded in Moncana bv
che counEy reciremenc levies are an essencial
componenc of bas!c education !n chat che retirenencprovides incencive co conEinue in che ceaching profes-sion and does provide a process for reachers Eo'achieve recirenenE.

Answers Eo Plaintiffs' First sec of rnterrogacories, pl. Exh.
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As previous Findings deoonstrace, unEil 1988, teachers' reEire-

menc is completely financed by county properEy tax levies (i.e.,
there is no ecualizacion cr state parEicipation) . I,Ihile che

situacion will be somewhat niEigaced sEarting in 1988 because

of the loccety iniciative, there will still be subsranrial

reliance on local property taxes for that putpose- Thus,

the Foundation Program level of funding is insufficient to

finance a "basic quality education," even und.er the Stace

Defendants' own definition.
270. In sun, the Montana School Accreditation Standard,s

are oininum standards only, and do not provide the basis ior
defining qualicy education.

D. Scate Fiscal Difficulties
27L. Mr. David Hunter, Scate Budget Director, testified

regarding the fiscal difficulEies which che Scate of Moncana

has faced in recenc years. Ttre oscensible purpose of chis

evidence was Eo suggest that che resources necessary to address

meaninqfully the disparicies and inequities !n the school flna::.'
syscem are not availabl,e, and chac for that reason, nothing

should be done co mandace chanse

272. The fiscal difficulcies experienced in this Scace

in recenE years have had adverse irnpacts on funding for educac:..i:

as well as nearly every other area of public expenditure.

SpecificaLIy, Foundacion Program supportr has been cuE, as has

runding for Special Educacion. The impacc of such declines

- 11r -
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in stace support falls rnosE heavily on propercy poor districcs.
As previous Findings escablish, Foundation program revenues

conscituce a greacer proportion of those districcs' General
Fund budgecs, because of their inability to generate as much

over-schedule revenue chrough the vored levy as relatively
wealthier disEricts. Thus, when state support declines r pooE€l

districts have a difficutt tioe uraking up for the revenue shorr-
fall. In contrast, relatively,wealchier discricts have gteater
flexibilicy, and can better absorb decreases in State revenues.

273. The inequicies inherent in the school finance sysceo

are exacerbaced by econouic difficulties at the state revel
Thus, such difficulcies do not jusrify perpeEuating Ehe

inequicies and disparities, rather, the situation is further
evidence of rhe need for reforu.

274. The effeccs of local econooic conditions on school
districcs also demonstrate fundamencal inequities in che syscem.

Anong Plaintiff wicnesses $rere adninistraEors and teachers
from che Anaconda, Libby, and Laurel School Districts. Each

of chese communiEies have gone chrough very difficulc econoia:c

cimes in recenE years. As a result, Eheir property Eax bases

have declined, resulcing in decreased voced levy revenues.

In Anaconda and Libby, enrollmenc has declined, buE noc !n
a manner corresponding to declining revenues; chat is, many

coscs remain, even chough chere are fewer students. Laurel
has e:<peri.enced a dif ferenc problem: !c has losE jobs and

- LLZ "
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tax base, but is experiencing steady and significant enrolhaenc

increases wich greacer nuobers of faoilies noving to Laurel,

and co"-'ucing Eo Billings for work. As a consequence, budget

demands are increasing, while the discrlct's ability co Beec

chose demands is decreasing.

The inequicy lies in the fact thac the school finance

sysiern fail,s to provide adequate protection against the vagaries

of Local economic conditions, such as those experienced, in
che above chree conglunities in recenc years. This prirnarily

resulcs from the excessive reliance on local revenues to fund

educacion.

275. The Superintendencs of Troy and Absarokee School

Discricts, Mr. Rick Hitl and Mr. Mike Reynolds, respectively,,

tesEified tg quite different situacions. A silver nine has

moved inco Troy, and a platinum mine is being developed in

che Absarokee l{igh School Distrj.cc. As a result, each disrr:c:
taxable valuations are increasing significantly, and their
discriccs are reaping the benefics. lfhile boch adninistral':
quice nacurally enjoy che situacion in which Ehey find thes.-

selves, they each cestified chac in their opinion, a schoo!

finance systen which makes the eCucacional oPPorEunicies a'.'.i-

able Eo a child so dependenc on someching as serendlpirious.

and eciucacionally irrelevanc, as Ehe prqsence of a nining

operacion in Ehac child's school discricc is fundanencally

flawed and unfair.
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276. Moncana, like ocher scates, experiences che cycle

of good and bad fiscal times. The school finance inequicy

problem was wich Moncana in 1982 when ic was doing relacively

well fiscaIIy. (See Joint SubconoitEee on Education, MonEana

School Flnance: A Question of Equity, p. 9 (L982), Pl. Exh.

i01) Nonecheless, the inequity problem was not resolved. The

inequicy problem is exacerbated in times of fiscal difficulty.
Ttre facc chat MonEana was in a fiscal dosnturn at the time

of the crial is no defense to the constitutional inequities.

277. In sum, SEate and local econooic conditions are

bound co impacc on-educational funding. The problem with

l{ontana's school finance systeo is that Che iapacts from those

condicions whether they be negative or.Positive are noE

dis tributed equitably.

VIII. REMEDIES

278. The first step in idencifying che solution co any

problem is Eo identify and define the problesl itself. As the

foregoing Findings escablish, the problems in Montana's schooi

finance sysEem have been extensively studied and well docunenEec,

chrough a number of public rePorts over a relatively long

period of Cime, as well as Chrough the licigation of this c3Se.

279. Because che problems inherent in the syscem ale

noc sinple, neicher will be che solucions. This is not Eo

suggesc, however, Ehat che problems .are insolvable. To che

conErary, soLuEions can be idencified ani implemenced by drawing

,- 114 -
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upon the expercise and experience of nacional experts in educa-

cion and school finance, several of whoo appeared before this
Court, ES well as chose experts in this State who have the

working knowledge and understanding of our school finance sysEexq,

which will be so necessary to inplement successful changes

and improvemenEs

280. The expercs who tescified ar. trial explained a

variecy of mechanisms and fund.ing approaches which can be

utilized co achi.eve school finance equity. Various combinations

of these approaches are in use in other states. As Dr. Augenblick

cescified, however, any rernedies for school finance inequities
musE be cailored Eo che specific circumstances of the State.

28L. It is noc for chis Court' to nandate specifii remedies.

Deciding upon acceptable, and effective changes in the syscem

will involve imporrant public policy choices which can besE

be nade chrough the legislative process, with input and direc-
Eion frosr che execucive and adoini.scracive ar:Ds of Stace scve::-
menE.

282. The Courc

of facc which rnav be

adopcs as Findings of FacL any matcers

included in che Conclusions of Law below

CONCLUSIONS OF LAW

i. To che exrenE chac che foregoing Findings of Facc

incorpora:e conciusions of Law or che appticacion of law co'

facc, Ehey are incorporaced herein as Conclusions of Law.

j,. fhe consE::uc:.u:iar. ptovisions perEinenE Eo che
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Section 4. Individual dignity No
person shall be denied che equal ProtecEion
of the laws.

Monc. Const. Art. II, $ 4 (L972)

disposiEion of this case are Article II,

X, secEion 1, which provide in PertinenC

Monc. Const.

3. The

Cons c i cut ion .

section 4 , and ArEic le

parE as follows:

Section 1. Educational goals and duties.
(1) It is the goal of the people to establish
a sysceo of educacion which qiLl develop the
full educacional pocential of eaeh person.
Equality of educational opportunity is guaranteed
co each person of the state.

(2) The state recognizes the distincc
and unique cultural heritage of the American
Indians and is cornmicted in its educati.onal
goals to the preservatlon of their cultural
integriEy.

(3) The legisliture shall provide a basic.
system of free quality public eleoencary and
slcondary schools. The legislacure oay provide
such ocher educational institutions, public
libraries, and educational prograns as iE deeos
desirable. Ic shall fund and distribute in
an eouicabLe oanner io the schcol distr:.cgs
che icace's share of the costs of the basic
elementary and secondary school systen.

Art.x,Sl(1972)
right Eo education is fundamencal under the licn'-,

IScace ex ret. Bartmess v. Boa

l,IonE. , 726 P.2d 801 (1986); Butte Cosrnunitv Union .''.

Lewis, , 7LZ P.2d 1309 (1986); Pfost v. SEaEe,

Monc , 7L3 P.2d 495 (1985) l

4. The inequicies and disparities inherent in Moncana

?resenE syscem of funding public elementary and secondary

MonE .

25
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schools resulc in unequal educational oPPot:cunities a'ong

MonEana's public. schools, thus adversely irnpacting on the

fundamencal righc to educacion'

5. Montana's present syscem of funding public elenenEary

and secondary schools .discrininates on the basis of the wealth

of schoot discriccs, a susPect'classification. Ilfashaxj'e coun:'r

School Disrri-ct No. 1 v. Herschler, 605 P.2d 3I0' 334 (Wyo. ) '

cerf,. ggnied t,t'g u. s . g24 ( 1980)l ( " [Tl!''.e facc :hat

Irhe school finance sysceo] fal.ls far short of raising the

level of poor coungi.es co that'of rich counEies, clearly,

indicaces thaC funds are distributed uPon the basis of wealth

or lack of iC. The clasdi€ication is therefore suspect.")

. 6. For purposes of equal ProEeccion analysis, the stace's

funding syscem is subject to scricc scrutiny and Eousc be based

uPon a coElPelling Scate inEeresc. (Bartmess, .s.B; BuEEe

Consrqn:!-cv UnioTl , !s!5g; Pfost' suPra)

T.DisparitiesinperpupilexpendiEuresaoongscnoo-

discriccs do noE P€E se consticuEe a violacion of che equa-

proEecCion clause of che Montana conscicucion. Racher, sPe:.1-

disparities uray be permissible if they are the resulc of , ai:.:

ate closely cailored to, educationally-relevanC facEors' l:''

spend:.ng dispariEies, and relaced disparicies in educarional

opporcuniCi', however, result largely from dispariCies in l"; ''

propercy r-ealth a faccor which is absoluEely irreLevanc

Was h4lcie , suPra ) ( "To al loc noreEo educac i-cn. ( See

1- 117 -
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educational dollars Eo the children of one district than co

chose of anocher merely because of the fortuitous presence

of thigh cax basel property is to make the equality of a

child's education dependenc upon che location of privace, com-

mercial, industrial, and mineral establishments an irrelevanE

rDeasure for purposes of school financing.") Thus, Montana's

school finance system is not rational, much less necessary

Eo achieve a conpelling scace interest.
8. The role of local school boards in governing Montana's

schools is recognized in Article X, section 8 of Montana.'s

Conscitucion, which provides that the "supervision and concrol

of schools in each school discrict shall be vested in a board

of cruscees to be elected as provided by laqr." fMont. Const.

Arc. X, $ 8 (Lg72')l Thus, local concrol of schools is a legitimaEe

and conscicucionally-predicated, incerest. Local control, however,

is noc absolute. ISchool District No. 12 Phi!.lips Countv v.

Huqhes, 170 Monc. 267, 276, 552 P.2d 328 (1976)l ("There is

no doubc chac Ehe local boards of cruscees are subject to

leglslacive concrol and do noE have conErol over the local

schools co Ehe exclusion of oEher governlnencal enticies.")

9. There is no logical, demons crable relationship beii,'ee:.

local conErol of schools and the spending disparicies and

--1.-riui:ies anong .4once;a' s SchooL Dis criccs . To che ccnErar','

under che presenc school finance si'sEem, properEy poor school

discriccs lack che abilicy to make many rneaningful Cecisioas
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regarding educational prograEs and needs due to che lack of

resources. Thus, Che presenc s/steln actually diruinishes local

conErol in ProPerty Poor disEricEs'

96 Cal . RpEr . 60 1 , 487 P .?d L24L, L26A

apprgyed, 135 Cal.RPtr. 345 , 557 P.2d

cert. denied, 432 U. S. 907 (1977) I

I See Serrano v. Pries E ,

(197L) (Serrano f), later

10. Meaningful local control of schools can be maintained,

and increased for tnany districts, with an equitable system

of school finance

il. The SCaCe.of Mcntana's fiscal difficulties do noE

conscitute .a legal defense'. to the educaCional inequalities

which are creaced and fostered by the State's sehool finance

syscem. IFucte Cosmunitv Union, EllgBi !.1[os,1g, suDra; Whice

v. scare, 56L P.zd L272, 40 Sc.Rpcr. 507 (1983)l Thac is,

fiscal difficulCies do not constitute a courpelling sEate ingeresE'

justif;ring the inequalities created by the school finance sysEe::'

L2. Because Montana's school finance system is not based

upon a conpelling SCate interesE, it violares ArCicle II,

secclon 4 0f che Moncana consticucion of I97?.

13. Even if education is noc a fundamental righc, ic

cerCalnly is a righC of "extre6e ioporEance" under Che MonCana

Consclcucion. (Bartmess , 726 P,2d, aC 804) Thus, Ehe school

iinance sysEem is subjecr Eo ar leasC Che middle-cier level :

of cons E i cuE, iona L ana lys is

Uni-on, suDra)

( Bartloes s r

929 (197il (Serrano II) ,

't
'l

,l

i
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14. scudents' rights to equar educacional opporcunicies

are of paramounE imporEance. 0n the other hand, Ehere is no

governmencal ot public policy interest co be served in maincaining

Moncana's inequicable schoor finance syscern. (see Barciness,

726 P.2d ac 805) ("The scandard of review used under Montana's

niddle-tier constitutionar analysis is a 'balancing of rhe

rights infrlnged and the governoenEal interest to be served

by such infringeoenc. rrr Butte Couuunicv Union , 7!2 p.2d ac

1314) Thus, even under rniddle-tier analysis, Montana's school

finance syscem violates the equal protection provision of Article
II, seccion4of :he Montana Constitucion.

15. Subsection (1) of Arricle X, section 1, provides

an ind,ependenc and additional guarantee of equality of educacional

opportunity. [Montana constitution, Articl€ x, section 1(1)l
(see also Barcmess, 726 P.2d at 804. "The provisions of Arc

X deoonscrate thac Ehere are constitucional righcs and obligations
which extend to all sides of the question of education. There

is che righc Eo equalicy of educacional opporcunit;r guaranceeci

Eo each person. . . .")
16. The drafters of Ehe Moncana Conscicucion clearlv

had educational "inpucs" or expenditures in mind when Ehey

adopced Ehe equalic;r of educational opporEuniry provision.
Thus, educaEional inputs, as measured by expenditures on ecucs-

cional programs and services, are a proper neasure of educac!-.r .

opporcunicy. (See Washakie_, E!pE, aE 334. "Equality of dolla:

- 120 -



t

2

3

4

6

7

I

I

10

11

L2

r3

t4

15

16

L7

18

inputismanageable.Thereisnoocherviablecriterionor
EesEchaccheaPPelleesshowtoexist,andourexploration
of che subject has resulced only in discovery of a quagmire

ofspeculacion,soslipperythatiEevadesanysecuregrasP
for judicial decision roaking. Ic is nothing store than an illusion

co believe chac che exEensive ciisparity in financiai resources

does nog relate directly to quality of education"') (Serrano

f!, .SI3, ac g3g. "There is a distinct relationstrip between

cosg and che quatity of educational oPPortunities afforded"')

17. The .soending disoarities aEong the state's school

discricts cranslate into a denial of equality of educational'

opporcunity. Montana's school finance systeE cherefore violates

Arricle x, s.ection 1(1) of the Montana constitution'

lg. Ttre Montana School Accreditation Standards proor'rlgated

by che Board of Public Education are miniuum standards only'

gJheCher revenues from the FoundaCion Program are sufficient

Co permit schools Co achieve accreciitation status is essenciall;"

irrelevanc, because Ehe school finance syscem is rendered con-

sclgucionally infiro by the pervasive dispariCies and unequal

opporcuniCies among school discricCs in Che SEate, regardless

of wheCher even the lowesC spending disCricts meet miniaua

scandards. As Ehe supreme courc of Arkansas apCly scated:

However, even were the comPlainlng disEriccs
shown Co mee. rh" bare requiremenEs of educaCional
oii"iingr, chac is noc whac che conscicucion
dernands] For some discriccs co sup'ply Ehe baresC
-.?ce:sic:-es r..a-oii't.is to herre orogr3ms generouslv
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endowed doe s no E nee E the requiremenE of Ehe
consEicution. Bare and minimal sufficiency
does noE Erans late into equal educacional
opporEunicy. 'EquaI proEeccion is noE
addres s ed co minirnal suf f iciency buc
racher Eo the unjusEifiable inequalicies
of s caEe action. ' San Antonio School
Diegr1g!_ v. Rodrigu ,

36 L.Ed,.2d, 16 (li72).
Marshall, J. dissenting.

Dupgee v. Alqa_lShool_listrict No. 30, 279 Ark. 340, 651 s.I^I.2d90, 93 (rgg3)

( See also Horton v. Ugekl_ll ,

in the provis ion

has never

of benefits

of services

excusable. The Equal Protection clause ls not addrbssed to

che oinioal sufficiency but rather co the unjustifiable inequal-

icies of state accion. rt mandates nothing less than that

'arl persons sioilarly circumstanced shall be treated alike. "'
(Cicacions ouicted) Thus, the Montana School Accreditation
scandards do not define either the conscitutional rights of
scudents or the constitutional responsbilicies of the State

of }foncana .for funding its public elemencary anci secondary

schoo ls .

37 3. "This court

'adequaEe' level

19. The essenciaL purpose

?a u.s.c. $s 236-240 (1990), is

I72 Conn. 615 , 376 A.2d 359,

sugges ted that becaus e some

is provided Eo all, discriminarion

is therefore constitutionalty

of P . L. 81- 87 !+, codif ied a c

rep tace local Eax base los:to

because of

co Siace or

che presence of ferleral propetrEt, which is
loc a I E axa E ion . I.li ch one minor excep t ion ,

,noE 
suD ),:.

COnCa :- Ile -

a Progranin seccion 3(d) (2) (D) or Ehe Acc, ?. !. .:l-,i71 is noc25
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primarily and specifically designed co alleviate problems in

Indian educacion.

zo. A scate oay factor P. L. 81-874 revenue into iCs school

finance equalization systeE only if Ehe systeE Beets the federal

definiCion of an equalLzed, ProgreE, subject Eo Che deteruination

of the secretary of Education. tsee Gwinr,r Area comr'rnitv schools

v. Scate of Michigan, 74L F.2d 840 (6th Cir' 1984)l Montana

presenEly does not and may not factor P. L. 81-874 revenue into

Che Foundation Prograrn equalization formula, because l'tontana's

sysge6 does nog Eeet che federal definitlon of an equalLzed

PrograB.

2L. Ttre Moncana constitutlon exPreisly recogoizes the

"discinct and uni.que cultural heritage of the American Indians

and is corrmitted in its educational goals to the preservation

of Cheir culcural integrity." lMont. Const. Art' X, $ 1(2)

(Lg72)l Neicher the discribution of P- L. 81-874 funds' nor

Che manner in which such funds are treated in Montana's schooi

finance sysCen, are rationally related to Ehe ideals exPressec

in Monc. Consc. ArC. x, $ r(2). To che congrary, the distrib":::

anci creagiDenE of P. L. 81-874 funds exacerbaEe the inequiCies

and unequal ogporCuniCies inherenC in Montana's school financ"

sys celll.

22. Ic is properly Ehe funccion of this courc Eo decer=:r-

wheCher LegislaEive enactmencs are consCitutional' ISee e'g'

Sq4!e-J-.--ioongJ, 135 Monc. 35 , 44, 33 5 P '2d 1051 ( 1958)' " [l.ll

a

i;'h
I r.a26
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reference co the subjects upon which it assumes

constiEucion is conclusive upon the legislature.
co sPeak che

tTlhe
office of interpreting legislative and constiturional provisions
lies exclusively in the courts." Mont. const. Art. vrr, s I
(1972)1 As the Wyooing Supreoe Court srared:

we have already made crear our view and wirlanplify on i!, chat the macter oi-education involvesa fundarnental inreresr of great p"uri;-id;il.r,"".Ttris is'no.Eore a politicai quesiio' rhan'antocher challpnge !9 -lhe co,nstfrurro"iriiy--oi--"rt"rures.Declaring rhe-validiry of st.rni"J in rltacion-'to che constitution is a povrer vested in thecourts as one of the checks and balances contemplated,
!y !h9 division of governmenc inro -;il;; a.p"rri"".,
legislative, executlve and judiciil-::-.*r.i';il;.
fT:s . "?1"8,':Iif,'lryi.B"'T;E: 

-f6li:"T, -ia0sl-"-

Washakie, .W,, 505 p.2d, at 318

Thus, that chis case raises public pollcy issues of grear
oagnicude is no reason to refraLn from exereising this Court's
conscitutional functionr to the contrary, because individual
constitucionar protections of equally greac magnitude are
involved, it is particularly proper and importanc that this
Court acE' and declare Montana's school finance system unconsc::.-:
cional. The Montana Legisrature has long been aware of, and

has had countless opporcunities to correcc, the inequicies
creaced and fostered by che school finance syscerl. A generaEion

of scudents has passed through the public school sys.cea since
che people of Monrana adopced their conscirucion of rglz,
guaranEeeing equal procection of the laws, and equality of26
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educacional opporCunity to all ciCizens of the Stace. It is

now Cille for this Court to Protect the constitutional rights

of lloncana,s citizens against further and increasing infringe-

EenEs, and for Ehe Legislature finally Eo address meaningfully

the problems inherenC in llontana's school finance system'

NOW, THER.EFORE, IT IS HEREBY ORDERED, ADJUDGED' AND DECREED:

1. For the reasons previously expressed, Mont,ana's sysCea

of financing elemencaty and secondaly schools is in violacicn

of che Montana Constitution of 1972.

2. Ihe reiief granted by ch:.s court is ProsPecci.ve and

in order Eo provide che Legislature with the opportunity to

searcki for and Preseng an equitable system of school financing

in chis State, this decision will becooe effective uPon October

1., 1989. (Washakie, 506 ?.2d at P. 340)

3. The school system of the Stace of Montana shall conEinue

r:nder existing sEacutes until October 1, 1989. The valiCity

and enforceabilicy of Past and fucure acEs , bonded inciebteci::e ' ' '

and obligacions incurred under aPPlicable sEatuCes are noE

affecred by chis decision. (washakie, 
.605 P.2d at P. 340)

4. This Courc reCains jurisdiccion until a constituc:;:'r'

of legisiacicn !s enacted and ii w:ll. froo time to !j'Lc '

such acgion as nay be neces sat1 Eo assure confOruriCy w:'::"
bo Cy

Eake

-.ft-utl.J-D

ary; 1988
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