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Hon. Dan Wilson
District Court Judge, Dept. D
Flathead County Justice Center
920 South Main Street, Suite 310
Kalispell, MT 59901
Phone: (406) 758-5906

MONTANA ELEVENTH JUDICIAL DISTRICT COURT, FLATHEAD COUNTY

Henry Belk and Diane Belk, 

Plaintiffs,
vs.

Montana Department of Environmental 
Quality, an agency of the State of Montana, 
and Glacier Stone Supply, LLC,

Defendants,

State of Montana, by and through the
Office of the Attorney General,

Intervenor,

____________________

Herb Engel and Art Vail,

Plaintiffs,

vs.

Montana Department of Environmental 
Quality, an agency of the State of Montana, 
and Glacier Stone Supply, LLC,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Cause No’s DV-15-2019-328 (D),
                    DV-15-2019-404 (A)

ORDER ON MOTIONS FOR 
SUMMARY JUDGMENT

This matter is before the Court on various motions for summary judgment. 

Plaintiffs Henry Belk and Diane Belk and Herb Engel and Art Vail have filed a joint 

motion for summary judgment (Dkt. No. 45). Plaintiffs request a declaration that DEQ’s issuance 
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of Operating Permit No. 00190 (the Permit) to Defendant Glacier Stone, LLC (Glacier Stone) 

was made in violation of the Metal Mine Reclamation Act (MMRA) and, therefore, void ab 

initio. Plaintiffs further request a declaration that the Environmental Assessment conducted by 

DEQ is illegal and violates the Montana Environmental Policy Act (MEPA). 

The Plaintiffs’ joint motion is opposed.

Defendant Montana Department of Environmental Quality (DEQ) sets out its opposition 

to the Plaintiffs’ joint motion in its answer brief and, additionally, requests summary judgment in 

its favor on the claims in Plaintiffs’ Amended Complaints (Dkt. No. 54). Glacier Stone sets out 

its opposition to the Plaintiffs’ joint motion in its answer brief (Dkt. No. 55). Intervenor State of 

Montana sets out its position in its answer brief (Dkt. No. 52) and, more particularly, requests 

that this Court avoid the constitutional issue raised by the Plaintiffs – whether § 75-1-201(6)(c), 

MCA, satisfies Montana’s constitutional right to a clean and healthful environment. 

Further, Glacier Stone has moved for summary judgment (Dkt. No. 48) on all issues 

raised in the Plaintiffs’ Amended Complaints. The motion is opposed. Plaintiffs set out their 

opposition to Glacier Stone’s motion in their answer brief (Dkt. No. 53). 

The motions are fully briefed.

On October 26, 2020, the Court conducted a hearing on the motions. Attorneys David K. 

W. Wilson, Jr. and Lindsey W. Hromadka argued for Plaintiffs. Special Assistant Attorney 

General Edward Hayes argued for DEQ. Attorney Mark L. Stermitz argued for Glacier Stone. 

Assistant Attorney General Jeremiah Langston appeared for Intervenor State of Montana. 

The motions are submitted and ready for decision.
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ANALYSIS

Because the Legislature modeled the Montana Environmental Policy Act (MEPA) on the 

National Environmental Policy Act (NEPA), federal authority construing NEPA is generally 

persuasive guidance in the construction of similar provisions of MEPA. Bitterrooters for 

Planning, Inc. v. Mont. Dep't of Envtl. Quality, 2017 MT 222, ¶ 18, 388 Mont. 453, ¶ 18, 401 

P.3d 712 (other citations omitted). Federal courts reviewing agency actions taken under NEPA 

apply the standard at 5 U.S.C. § 706(2) of the federal Administrative Procedure Act, which 

provides that a reviewing court shall “hold unlawful and set aside agency action . . . found to be

. . . arbitrary, capricious . . . or otherwise not in accordance with law[.]” Alliance for the Wild 

Rockies v. Probert, 412 F. Supp. 3d 1188, 1195-96 (D. Mont. 2019). Where an agency’s 

administrative record is complete and constitutes the whole and undisputed facts underlying 

agency decision making, summary judgment is the appropriate vehicle to address claims that the 

agency action is arbitrary, capricious or unlawful. Id. at 1196 (citing City & Cty. of S.F. v. United 

States, 130 F.3d 873, 877 (9th Cir. 1997) (“[T]he function of the district court is to determine 

whether or not as a matter of law the evidence in the administrative record permitted the agency 

to make the decision it did.”). All parties, except Intervenor State of Montana,1 have requested 

summary judgment in their favor. Further, this Court previously denied the Plaintiffs’ joint 

motion to supplement the administrative record. Therefore, this Court’s consideration of the 

parties’ arguments in support of their requests for summary judgment is appropriately limited to 

the administrative record, which is deemed to be both complete and constituting the whole and 

undisputed facts underlying DEQ’s issuance of the Permit to Glacier Stone under the MMRA 

                        
1 Intervenor State of Montana is participating in this action for the purpose of defending the 
constitutionality of § 75-1-201(6)(c), MCA, of the Montana Environmental Policy Act against 
the challenge that the statute violates Montana’s right to a clean and healthful environment.
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and DEQ’s determination that its issuance of the Final Environmental Assessment (EA or Final 

EA) satisfies DEQ’s obligation for review of Glacier Stone’s application under MEPA.

In relevant part, the administrative record sets out the following matters.

1. On April 27, 2017, Glacier Stone applied for an operating permit to mine for decorative rock 

on property in Flathead County that is less than one mile from Little Bitterroot Lake. (AR 

896; 914). Glacier Stone had previously operated under a Small Miner Exclusion Statement 

(SMES) in accordance with the Metal Mine Reclamation Act (MMRA), which allows 

miners, under certain conditions, to operate mines less than five acres in size without an 

operating permit. (Id.). Glacier Stone leases the property it uses for the mine. (AR 892; 914)

2. Glacier Stone is a supplier of architectural and landscaping stone and has been operating at 

two sites under SMES 07-027 since the early 2000s, Canyon Creek and Glacier Mountain. 

With its application, it sought to convert the existing operation from one under the SMES to 

a single general operating permit under the MMRA. (AR 50)

3. Glacier Stone violated its SMES permit, and because it exceeded the SMES requirements, it 

had to apply for an operating permit, or reclaim its operation back into compliance with the 

SMES. It chose to apply for the permit. The EA provides the following detailed description 

of the SMES and how its violation led to the current application: 

Glacier Stone has previously conducted rock mining operations at the site under (SMES) 
#07-27 that was issued in 2015. SMES #07-27 covered an operation consisting of mining 
at two sites (Canyon Creek and Glacier Mountain) located in close proximity to each 
other. Glacier Stone is applying for an operating permit to cover the mining operations 
conducted at these sites because the disturbance area has grown beyond 5-acres - the size 
limitation for operating under the SMES. . . . The option for applying for an operating 
permit was a corrective action identified in a December 27, 2016 (DEQ) violation letter. 
The violation letter was issued by DEQ to Glacier Stone for operating two SMES sites 
within 1-mile of each other, and for having a disturbance between the two sites that 
exceeded the 5-acre SMES limitation. (AR 914).
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4. After DEQ processed Glacier Stone's application, DEQ prepared a draft environmental 

assessment (Draft EA) on July 20, 2018. (AR 892-909).

5. In the Draft EA, DEQ described Glacier Stone's proposal and purported to evaluate its 

impacts. Rock would be removed by handpicking, drilling and blasting, followed by 

excavation and hauling, ripping with a bulldozer or excavation followed by removal. (AR 

895).The mine was projected to operate for 25-years, 9 ½ -hours per day Monday through 

Friday. (AR 896).The existing mining sites under the SMES would be expanded by removing 

vegetation, stripping and stockpiling available soil, and removing overburden or waste rock 

to access the desired rock. (AR 895)

6. The Draft EA noted that the proposal includes essentially a removal of a mountain top by 50-

feet as illustrated below: 

7. In the Draft EA, DEQ stated “[n]o baseline water quality and quantity measurements in the 

greater project area have been collected.” (AR 898). DEQ states in the Final EA that “[n]o 
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baseline water quality and quantity measurements in the greater project area have been 

collected by DEQ.” (AR 0920). Further, the Draft EA stated “[t]here will be minimal risk of 

degradation to surface or groundwater resulting from this project because of the distance to 

surface water and the water table. There would be some modifications to storm water run-off 

patterns due to changes in topography and storm water control best management practices.”

8. The Draft EA stated, “[m]inimal particulate would be produced or become airborne during 

operations due to the breaking up and movement of rock product.”

9. The Final EA concludes that it has not identified any “long-term or significant impacts 

associated with the proposed activities on any environmental resource.” (AR 908)

10. DEQ provided the Code Compliance Officer for the Flathead County Planning and Zoning 

Office an electronic copy of the Draft EA. The Code Compliance Officer indicated that there 

were no County regulations or plans applicable to the quarrying activities to be conducted 

under the proposed permit. The Little Bitterroot Lake Neighborhood Plan is part or the 

Flathead County Growth Policy. The quarries operated by Glacier Stone are not located 

within the area encompassed by the Little Bitterroot Lake Neighborhood Zoning District. 

(AR 942)

11. The DEQ received several dozen comments regarding the Draft EA, including comments 

from the Plaintiffs. (AR 937-992)

12. In the section of the Draft EA addressing “private property impacts,” the document addressed 

only impacts to Glacier Stone’s property, not to any property surrounding the mine that will 

be affected, such as the Belks’ or other potentially affected property. (AR 905-906).“DEQ's 

issuance of an operating permit with conditions could affect the applicant's real property. 

DEQ has determined, however, that the permit conditions are reasonably necessary to ensure 
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compliance with applicable requirements of the (MMRA) .... [t]herefore, DEQ's issuance of 

the operating permit with conditions would not have private property taking or damaging 

implications." (AR 906).This statement was carried over into the Final EA. (AR 932-933)

13. The Belks submitted extensive comments on the Draft EA through counsel (AR 937-945), 

and through their consultant, Water and Environmental Technology (WET). (AR 946-960)

14. Glacier Stone's application materials for the Operating Permit clearly show the Belks’ 

property nearly surrounding the property Glacier Stone leases for the mining operations (AR 

34):

15. The letter from Belks’ counsel dated August 2, 2018 noted this fact. It also noted that they 

have “property rights that are adversely affected by the actions of Glacier Stone.” (AR 

937).The letter contains a detailed history of the property leased by Glacier Stone, and the 
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Belk properties, and describes the Belks’ purchase of portions of property formerly owned by 

Williams Jarvis (Jarvis). Glacier Stone currently leases other property owned by Jarvis for 

the mine. Attached to the letter was Glacier Stone's Exhibit A (photo immediately above) 

showing the Belks’ property in relation to the Glacier Stone property. (AR 945).The letter 

discussed how the Belks’ claim a “reciprocal access easement through the center of the 

mining property,” delineated on AR 945, which, at the time, Glacier Stone was blocking. The 

letter went on to state: “The Draft EA should thoroughly evaluate the mine’s impacts on the 

Belks’ property and property rights. Instead, the EA contains no discussion of the impacts to 

neighboring property owners, including the Belks, nor does it discuss the access easement 

that the Belks have through the mine site. Glacier Stone has routinely interfered with the 

Belks’ access easement as well as trespassed on other neighboring property of the Belks.” 

(AR 938).The letter then noted one of MEPA’s purposes is to “protect the right to use and 

enjoy private property free of undue government regulations” (§ 75-1-102 (2), MCA); and 

that environmental reviews must evaluate “any regulatory impacts on private property rights, 

including whether alternatives that reduce, minimize or eliminate the regulation of private 

property rights has been analyzed.” (AR 939)

16. DEQ received a comment on the Draft EA asserting that it failed to discuss impacts to the 

Belk’s property or their road easement. In response, DEQ stated that it was aware of a 

reciprocal easement agreement signed by predecessors in interest to the Belks and Glacier 

Stone, that any dispute regarding the existence or enforcement of the easements was a civil 

matter, and that DEQ was not a court and did not have the authority to adjudicate competing 

civil matters regarding private property. (AR 939). Section 82-4-336(10), MCA, requires a 

reclamation plan to provide sufficient measures to ensure public safety. DEQ considered 
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whether members of the public had access to the quarry site which could potentially expose 

them to safety risks. In that context, DEQ reviewed the reciprocal access agreement and other 

documents. Based on that review, DEQ expressed a belief that the Belks did not have a road 

easement that goes through the quarry site. DEQ, however, reiterated that DEQ’s action on 

Glacier Stone’s application for an operating permit was not the proper forum to adjudicate 

the Belks’ asserted access easement because DEQ is not a court and has no authority to 

adjudicate private property claims. (AR 939)

17. DEQ then stated: “The private property being protected in[§ 75-1-201 (l)(b)(iv)(D), MCA] is 

the private property rights of the applicant. DEQ conducts the private property assessment if 

it is proposing to deny an application for a permit or to place in the approval of the 

application a condition that has not been agreed to be (sic) the regulated person at the time of 

the publication of the EA or EIS [Environmental Impact Statement]. Property owned by 

surrounding landowners are not being regulated and, therefore, are not subject to the private 

property analysis set forth in § 75-1-201 (l)(b)(iv)(D), MCA.” (AR 939).

18. AR 561 shows the “New Road” for the mine running through the Belks’ property into the 

NW comer of the permit area. AR 34 depicts an “Access Road” on the west side of the Jarvis 

property traversing the Belk property. That road has been abandoned. AR 34 also shows a 

second road running through the Plum Creek property to the east (now owned by Belks) into 

the mine permit area. That access route is limited to residential use, and accordingly, Glacier 

Stone does not have access to the mine permit area from the east. (AR 548; 554)

19. AR 555-561 is an “Amended and Restated Reciprocal Easement Declaration” between 

Wilkins, Jarvis and Trudeau. The “New Road” depicted on AR 561 is the main access road 

now used by Glacier Stone. Under the Amended and Restated Reciprocal Easement, the 
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Belks, as owners of the subservient estate, are subject to this access easement providing the 

main access to the Glacier Stone Mine.

20. Plaintiff Art Vail submitted a comment, which was incorporated into the Draft EA. (AR 

865).Vail's comment noted the past history of Glacier Stone's violations of its SMES permit. 

Vail additionally noted the fact that Glacier Stone had “trashed” the mountain top by 

throwing rock over the cliff face, which destroyed the “aesthetics from the lake[.]” Vail also 

commented on the water pollution of Little Bitterroot Lake, air pollution and noise pollution

– all caused by Glacier Stone’s mining operations. Lastly, Vail raised concerns that

reclamation of the two SMES sites had never materialized, and that DEQ should require a 

sufficient bond to ensure adequate reclamation of the expanded mining. (Id.).

21. Herb Rolfes, Operating Permit Section Supervisor for DEQ, conducted a site investigation on 

or before July 25, 2018. In an email to Glacier Stone, Mr. Rolfes stated, “One question that 

has arisen and is a concern of the nearby landowners is that in the past rock was pushed off 

the edge of the working area and downslope. This created a visual impact that still exists. 

Please commit to not pushing material over the edge of the working area . . . [a]lso, not[e] 

how overburden is currently handled and would be handled in the future.” (AR 515)

22. Kevin Pederson, Glacier Stone representative, responded “We have no problem committing 

to not pushing overburden off the cliff face. We might possibly even be able to get some seed 

on the exposed faces to green them up a bit.” Mr. Pederson did not address how overburden 

is currently handled under the Small Miner Exclusion Statement.

23. Plaintiffs Art Vail and Herb Engel signed a statement and petition created by the Little 

Bitterroot Lake Association ("LBLA"), of which Vail and Engel are members. (AR 1049-

1067). The LBLA was formed in 1935 by area residents concerned about the Lake’s pristine 
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water quality. (AR 530-531; 948). Importantly, the Lake is the “primary” source of drinking 

water for lakeshore residents. (AR 533)

24. The LBLA submitted extensive comments to the DEQ, including the aforementioned 

statement and petition, which was signed by over 70 landowners. (AR 1049-1067). The 

LBLA comments are primarily concerned with the potential pollution of Little Bitterroot 

Lake. LBLA notes that seasonal streams were not reviewed in the Draft EA, “there are 

seasonal streams/creeks that run from the site to our lake. One is known to be quite 

voluminous. Because of its heavy flow it is one of the first to open up the ice from the shore . 

. . [ w ]e request a more complete impact study of the site, the watershed, and a competent 

review of the effect on Little Bitterroot Lake Water Quality.” (AR 980). LBLA additionally 

raised concerns about the potential impacts to cultural uniqueness and diversity and private 

property rights: “[m]ost of us came to Marion and heavily invested in the area, because it was 

quiet, peaceful and beautiful . . . We have a culture, economic circumstances, and social 

structures built on that peaceful serenity. A MAJOR MINE in our backyard changes ALL 

that and this EA gives no consideration of our culture and investment.” (AR 856).The DEQ 

simply “noted” the comment and maintained its position that no significant impacts were 

contemplated. (Id.). That position was carried over into the Final EA. (AR 932). LBLA 

requested the DEQ conduct an EIS based on the concerns raised in its comments. (AR 968)

25. The Final EA states that “DEQ does not predict that sediment will travel from the site to 

Little Bitterroot Lake” [but] “even if flow were to escape the catchment basin, which it is not 

expected to do, the flow would not reach Little Bitterroot Lake.” (AR 869). In drawing that 

conclusion, the Draft EA reasoned, “runoff would have to take a circuitous route to reach 
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Little Bitterroot Lake. The flow path from the proposed disturbance area would be about 

three miles long [as] depicted on Figure WET-2.” (Id.).

26. DEQ considered two potential flow paths to Little Bitterroot Lake. (AR 920, 948). These 

flow paths are shown on the following diagram at AR 834. Most of the runoff from the two 

quarry sites would flow to a large natural catchment basin existing downgradient from the 

Canyon Creek and Glacier Mountain disturbance areas. The catchment basin is shown as the 

area devoid of vegetation on Figure WET-2, the diagram immediately above. (AR 949). This 

flow path is in a southerly direction. DEQ recognized that only a small portion of the north 

quarry is in a watershed to the north. (AR 0920, 0948). There is also a catchment basin in this 

flow path. Several berms located within the permit area will stop the transport of sediment in 

Glacier Slone Surface Water Flea Paths
Figure WET•2
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a storm event. DEQ considered this potential northern flow path, but dismissed it as very 

unlikely as a contaminant transport because of these filters. The majority of the north quarry 

will drain toward the coarse rock basin at the head of the longer southern flow. (AR 0920, 

0948). DEQ did not predict that sediment will travel to Little Bitterroot Lake because of the 

various filters that exist along the path. The large catchment basin existing downgradient 

from both mine sites is composed of porous gravel/rock. Any runoff carrying sediment from 

the two quarry sites will infiltrate into the subsurface and drain away, providing for any 

deposition of any transported sediment within this coarse rock filter. Even if flow were to 

escape the catchment basin, which it is not expected to do, the flow would not reach Little 

Bitterroot Lake. Runoff would have to take a circuitous route about three miles long to reach 

Little Bitterroot Lake. This flow path is also porous and vegetated, promoting the settling of 

any transported sediment prior to reaching Little Bitterroot Lake. 
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27. In addition, DEQ indicated that Glacier Stone would have to obtain coverage under the 

Multi-Sector General Permit for Storm Water Discharges Associated with Industrial Activity,

requiring Glacier Stone to implement best management practices to minimize discharge of 

sediment from the site. Finally, DEQ indicated that Glacier Stone is required to construct 

berms along haul roads and the main operations area as required by the Mine Safety and 

Health Administration. In addition to providing mine safety, the berms would function as 

water control. Based on these factors, DEQ predicted that sediment from storm water running 

off the permit area may travel beyond the boundary. However, the identified filters (primarily 

coarse, porous ground and vegetation) would limit the transport to tens or hundreds of feet 

beyond the permit boundary and would not reach Little Bitterroot Lake. (AR 0920, 0948)

va
El OA: t*S4 net!
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28. WET submitted comments on behalf of the Belks. (AR 866-871). In its comments, WET 

noted that DEQ inaccurately stated that “no baseline water quality and quantity 

measurements in the greater project area have been collected.” WET then discussed the need 

for DEQ to review such baseline data, including determining the depth to groundwater, the 

potential for metals to be released into surface water, the potential impact to local water 

resources, the potential for metals to be released to groundwater, evaluating best management 

practices to prevent degradation of water quality, and water management at the mine. (AR 

947). WET noted that it had been collecting water quality data for the Little Bitterroot Lake 

for the past 18 years and provided a several paragraph summary of its report on the Little 

Bitterroot Lake’s water quality. WET then stated “(t)his summary illustrates the pristine 

water quality in this lake, and the fact that it is predominately (sic) fed by area ground 

water.” WET recommended that the monitoring of the lake’s water quality be taken over by 

Glacier Stone. Finally, WET took issue with DEQ’s conclusion that the mine posed minimal 

risk to ground and surface water: “It is difficult to make this statement as the aquifer beneath 

the site is much shallower that (sic) indicated and impacts from surface infiltration would be 

difficult to predict and impossible to detect without baseline sampling.” (AR 948-949)

29. By letter dated November 9, 2018, Lisa-kay Keen, Compliance Inspector for DEQ’s Water 

Quality Division, notified Glacier Stone that it would have to take corrective action by (1) 

implementing additional best management practices and maintain existing best management 

practices to minimize the discharge of sediment from the site; and (2) submitting a notice of 

intent package to DEQ to obtain coverage under the Multi-Sector General Permit for Storm 

Water Discharges Associated with Industrial Activity. In her letter, Inspector Keen stated 
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that, “[t]here are two unnamed ditches to the Little Bitterroot Lake; one to the north flowing 

southwest, and the other flowing east and south. Storm water runoff from the site has the 

potential to discharge to both unnamed ditches.” Inspector Keen’s identification of the two 

unnamed ditches to Little Bitterroot Lake is consistent with the identification of two potential 

flow paths in the Final EA. Additionally, Inspector Keen states that runoff from Glacier 

Stone’s operation would discharge to the ditches; she does not indicate that the runoff would 

discharge to Little Bitterroot Lake via the ditches. Thus, her correspondence with Glacier 

Stone is consistent with the analysis in the Final EA. (AR 1095-97)

30. Glacier Stone submitted a “Notice of Intent (NOI) Form” to DEQ requesting coverage under 

the Multi-Sector General Permit for Storm Water Discharges Associated with Industrial 

Activity dated August 15, 2019. (AR 1112). Instruction for completing the form are attached 

to the NOI. (AR 1116-1122). These instructions indicate that “surface waters” is defined to 

include any waters on the earth’s surface including, but not limited to, streams, lakes, ponds, 

reservoirs, or other surface water, including any ephemeral and intermittent drainage ways 

and irrigation systems.” The instructions require identification of the receiving surface water 

and the latitude and longitude of the outfall using decimal degrees. (AR 1120).Based on the 

location of the outfalls, the receiving “surface water” is the drainage way existing between 

the Glacier Mountain and Canyon Creek disturbance areas. Glacier Stone provided the 

coordinates for the outfalls on the NOI Form. The NOI Form instructions indicate that if the 

immediate receiving water is unnamed, the applicant is required to provide the latitude and 

longitude of the immediate receiving water and indicate the closest named surface water that 

the unnamed receiving water flows into, more particularly, the unnamed tributary to Rock 

Creek or unnamed drainage to Clear Creek. (AR 1120). Under these instructions, Glacier 
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Stone should have indicated that the immediate receiving water was an unnamed drainage to 

Little Bitterroot Lake. However, Glacier Stone identified Little Bitterroot Lake as the 

receiving water. (AR 1114)

31. In the comments DEQ received on the Draft EA, commenters raised concerns regarding 

impacts from blasting, including noise and dust impacts. (AR 0939, 0949, 0970). In response 

to these comments, DEQ indicated that Glacier Stone would be conducting blasting less than 

once a year at the site. (AR 0939, 0970).The operating permit issued to Glacier Stone 

(Operating Permit No. 00190) requires Glacier Stone to conduct mining activities as 

specified in the operating and reclamation plan set forth in the application for an operating 

permit as revised during the deficiency review. (AR 0001). In its operating permit 

application, Glacier Stone indicated that if blasting were to be used, it would comply with 

provisions of § 82-4-356, MCA, and ARM 17.24.157-159. (AR 0057). Section 82-4-356, 

MCA, provides a procedure in which an owner of property who resides within an area 

subject to property damage or safety hazards related to the use of explosives files a complaint 

with DEQ. DEQ then investigates the complaint and, if the complaint is validated, orders the 

responsible party to make changes in the use of explosives to alleviate property damage or 

safety hazards. That complaint procedure is further described in ARM 17.24.157 through 

159.

32. In the Final EA, DEQ evaluated potential impacts on access to and quality of recreational and 

wilderness activities. (AR 00931).The heading of this section contains these questions: “Are 

wilderness or recreational areas nearby or accessed through this tract?” and “Is there 

recreational potential with the tract?” In the discussion of direct impacts, DEQ indicates that 

the quarries are on private land and at the end of the access road. DEQ acknowledges that 
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Little Bitterroot Lake is about a mile from the quarries. Finally, DEQ indicates that there are 

no wilderness areas nearby and no access to recreation areas from the site. On that basis, 

DEQ determined that there would be no impact to recreational potential on the proposed 

permit area. In its discussion of secondary impacts, DEQ took a broader view. DEQ indicates 

that recreators on Little Bitterroot Lake may notice activity and noise from the quarries due 

to running of heavy equipment and vehicle traffic. DEQ indicates that secondary impacts to 

access and quality of recreational activities would be minimal given the limited scope of the 

project and the almost one-mile distance between the quarries and Little Bitterroot Lake. (AR 

0931). In addition, DEQ acknowledges that the quarry disturbances would be visible from 

Little Bitterroot Lake. (AR 0928). While viewshed aesthetics would be impacted by the 

quarry operations, the visual disturbance would not dominate the landscape. (AR 0926).

DEQ received a comment on the Draft EA from the Little Bitterroot Lake Association 

(LBLA) indicating Glacier Stone was working within earshot of homes along the shoreline of 

Little Bitterroot Lake and requesting noise mitigation be imposed. LBLA indicated that 

specific and limited daylight and week day operations be written in the permit. (AR 0970).

Glacier Stone’s operating permit authorizes operating hours of 6:30 a.m. to 4:00 p.m., 

Monday through Friday. No weekend operations are proposed. (AR 0917)

33. Area residents experienced impacts from dust blowing from the quarry activities that Glacier 

Stone conducted under SMES #07-027. Deed restrictions have been put in place requiring 

Glacier Stone to perform dust abatement when Glacier Stone was using the access road. The 

Belks have had to call Glacier Stone to either water the road or put down road oil. These 

concerns were echoed by LBLA (AR 0969) and WET (AR 0949).
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34. DEQ had limited regulatory authority over Glacier Stone while it was conducting quarry 

activities under SMES #07-027, which did not include oversight of air impacts from dust 

blowing off the access roads. (AR 0940). Now that Glacier Stone will be regulated under an 

operating permit, DEQ has that authority. The operating permit requires Glacier Stone to take 

“reasonable precautions” regarding air quality impacts to meet the reasonable precautions 

and/or opacity standards, including the application of chemical dust suppressant and/or water 

on haul roads and access roads and the prompt revegetation of disturbed areas. (AR 0922, 

0951).The provisions of the operating permit are enforceable by DEQ under § 82-4-361(1), 

MCA.

35. The Canyon Creek quarry is located on a ridge that would be lowered by up to 50 feet and 

flattened. The height of the feature is approximately 450 feet from the base to the top. (AR 

0919). The site is a prominent topographic feature visible from populated and scenic areas. 

The Final EA includes photographs of the existing disturbance and other adjacent disturbance 

in the surrounding area from three vantage points – one from the north, one from the 

northwest, and one from the southwest. (AR 0927). The Final EA states that impacts to visual 

resources would be minimal due to the existing SMES disturbance and partially restricted 

view of the quarry sites. (AR 0928). There are hills in higher elevation to the east which 

would limit the viewshed of the site. The quarry disturbance would be visible from Little 

Bitterroot Lake and other neighboring residents and visitors may be able to see the 

disturbance. (AR 0928). While viewshed aesthetics would be impacted, the visual 

disturbance would not dominate the landscape. (AR 0926).

36. The Final EA states that Glacier Stone’s quarry operation is not expected to create open pits 

or rock faces. (AR 0943). This statement was in response to a comment submitted by 
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Plaintiffs challenging compliance with the reclamation standards that are specific to open pits 

and rock faces set forth in § 82-4-336(9)(b), MCA. The Final EA states that Glacier Stone’s 

mining operations are essentially creating large depressions in porous material, preventing 

most of the storm runoff that would transport sediment from leaving the quarry site. (AR 

0948). This statement was in response to Plaintiffs’ comment raising concerns that sediment 

may potentially be transported from the quarries to Little Bitterroot Lake. The use of 

different terms – “open pit” and “depressions” denotes different meanings. The Final EA is 

not contradictory in the use of these terms.

37. DEQ evaluated whether Glacier Stone’s reclamation plan would provide comparable utility 

and stability as that of adjacent areas. (AR 0917). Soil is shallow or non-existent over much 

of the proposed site. (AR 0917, 0946). However, Glacier Stone is required to salvage all 

available soil material for reclamation, although some soil may not be safely salvaged due to 

equipment limitations for equipment operating on steep slopes and rock terrain. (AR 0917, 

0919, 0946). The reclamation plan does not require Glacier Stone to import soil material; it 

does require Glacier Stone to add organic material, as necessary, to enhance the 

establishment of vegetation. (AR 0943, 0947)

38. Although there are minimal soil resources, gravel and loam are available in the disturbance 

area to serve as growth media. Glacier Stone has successfully reclaimed areas that it 

disturbed under SMES #07-027. The soils and fines left in place have been sufficient to re-

establish vegetation. (AR 0943). Photographs of the reclamation performed under SMES 

#07-027 showing successful reclamation, even given the limited amount of salvageable soil, 

are included in the record. (AR 0943)
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39. Glacier Stone’s reclamation plan requires the site to be reclaimed to a landscape dominated 

by rock rather than soil. (AR 0917). Rock dominated habitats are abundant in the area due to 

mountainous terrain, geology and glaciation. (AR 0917, 0946). Glacier Stone’s reclamation 

plan will provide comparable utility and stability to that of areas adjacent to the quarries. (AR 

0946). Glacier Stone’s quarry operation is not expected to create open pits or highwalls. (AR 

0917, 0944). If highwalls are created, Glacier Stone is required to scale back the highwall if 

necessary for stability and safety. Overburden and waste rock, if present, would be graded to 

conform to the natural topography against the highwall (if present) to match and blend with 

the existing topography and to ensure a free draining topography. The quarry floor would be 

graded, covered with growth media, and revegetated. Coarse rock would not be revegetated 

but would remain as a rubble or scree feature. (AR 0917, 0944). Any remaining highwall or 

rubble or scree feature would provide comparable habitat as currently existing rocky outcrops 

and talus slopes. (AR 0944)

40. DEQ issued its Final EA on March 8, 2019, addressing all comments that it received on the 

Draft EA.

41. On April 24, 2019, DEQ issued Operating Permit 00190 to Glacier Stone. (AR 4)

42. DEQ reviewed the reclamation plan contained in Glacier Stone’s application. Pursuant to the 

procedure set forth in § 82-4-337(1)(d)(i) and (iv), MCA, DEQ issued a completeness and 

compliance determination and a draft permit on October 20, 2017, determining that the 

proposed operation met the substantive requirements of the MMRA. One of its substantive 

requirements is the prevention of the pollution of water set forth in § 82-4-336(10), MCA. 

DEQ’s completeness and compliance determination did not address transportation of 

sediment to Little Bitterroot Lake. Pursuant to § 82-4-337(1)(f), MCA, issuance of the draft 
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permit as a final permit is the proposed state action subject to MEPA. Therefore, DEQ’s 

completeness and compliance determination was issued before the MEPA environmental 

review regarding Glacier Stone’s application for an operating permit began. In the Draft EA 

issued on July 20, 2018, DEQ did not analyze potential impacts on Little Bitterroot Lake 

from the transport of sediment by runoff from the quarry sites. (AR 0898). In its application 

of the significance criteria set forth in ARM 17.4.608, DEQ stated that no surface water 

would be impacted. (AR 989). In comments received by DEQ on the Draft EA, the Belks’ 

attorney and WET on behalf of the Belks, and the Little Bitterroot Lake Association (LBLA)

raised concerns regarding impacts on the water quality of Little Bitterroot Lake. In response 

to these comments, DEQ analyzed the potential impact on Little Bitterroot Lake from the 

transport of sediment. (AR 948). DEQ revised the Final EA to reflect the additional analysis. 

(AR 919-21). The analysis concluded that no impacts to surface water resources are expected 

because sediment would not travel from the site to Little Bitterroot Lake. (AR 0920). Under 

§ 82-4-337(2)(b), MCA, DEQ may include stipulations in a final permit that were not 

included in the draft permit by citing to the statute that gives DEQ the authority to impose the 

stipulation and the reason why it was not included in the draft permit. This provision gives 

DEQ a mechanism to modify the provisions of a final permit based on analysis conducted 

during the environmental review. DEQ did not impose additional stipulations in the final 

permit based on additional analysis because the analysis did not identify any impacts to 

surface water resources that would violate § 82-4-336(10), MCA. Moreover, the additional 

analysis did not change DEQ’s application of the significance criteria set forth in ARM 

17.4.608 which was based, in part, on the determination that no surface water would be 

impacted.
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43. Glacier Stone submitted a Storm Water Prevention Plan in August of 2019 after the Final EA 

was completed. Attached to the plan is Figure 3 entitled “Facility Operations, Drainage and 

[best management practices].” (AR 1152). Blue arrows on the figure denote “storm water 

flow direction.” The figure shows storm water flow direction leaving northerly from the 

Glacier Mountain disturbance area along an access road. Similarly, the map shows a 

southerly storm water flow direction on two roads from the Canyon Creek disturbance area. 

The figure shows that Glacier Stone is placing earthen berms and rock drainage swales along 

the road as best management practices. On one of the southerly roads, it shows construction 

of a runoff interceptor swale as a best management practice. DEQ Inspector Lisa-kay Keen 

conducted an inspection of the project area on November 2, 2008. Inspector Keen attached to 

her report photographs of the berms around quarry roads and areas of depressions to drop 

sediment prior to moving off-site that Glacier Stone has constructed to control sediment. (AR 

1107-1110). The figure also shows stormwater flow direction to the two outfalls covered 

under the Multi-Sector General Permit for Storm Water Discharges Associated with 

Industrial Activity. These two outfalls are located in the catchment basin existing 

downgradient from both the Canyon Creek and Glacier Mountain disturbance areas. DEQ 

determined that any runoff from the disturbance areas would infiltrate into the subsurface, 

providing for deposition of any transported sediment within this coarse rock filter area. (AR 

0920).

***** 

A party is entitled to summary judgment under Mont. R. Civ. P. 56 when there are no 

genuine issues of material fact and the moving party is entitled to judgment as a matter of law. 
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Vincelette v. Metro. Life Ins. Co., 273 Mont. 408, 410, 903 P.2d 1374, 1376 (1995). Summary 

judgment may be awarded to a nonmoving party, irrespective of that party’s failure to assert a 

cross-motion for summary judgment, provided the case warrants that result. Hereford v. 

Hereford, 183 Mont. 104, 107, 598 P.2d 600, 602 (1979). However, the court must be very 

careful that the original movant had a full and fair opportunity to meet the proposition, that there 

is no genuine issue of material fact, and the other party is entitled to judgment as a matter of law. 

Id. (citing 6 Moore's Federal Practice, para.56.12, pp. 56-331 and 56-334). Here, DEQ made its 

request for summary judgment on the Plaintiffs’ amended complaints in its answer brief to the 

Plaintiffs’ joint brief in support of their motion for summary judgment. The Plaintiffs had the 

opportunity to address DEQ’s proposition that it should have summary judgment both by 

addressing it in their reply brief and during the hearing on their joint motion for summary 

judgment. Should DEQ demonstrate it is entitled to summary judgment on the Plaintiffs’ 

amended complaints as a matter of law, the lack of a cross-motion for summary judgment by 

DEQ will not preclude this Court’s granting DEQ that relief. 

The standard of review of the sufficiency of an agency’s environmental review under 

MEPA is whether the decision was unlawful or arbitrary and capricious. Bitterrooters for 

Planning, Inc. v. Mont. Dep't of Envtl. Quality, 2017 MT 222, ¶ 15, 388 Mont. 453, 401 P.3d 712

(citing § 75-1-201(6)(a)(iii), MCA; Montana Wildlife Fed. v. Mont. Bd. of Oil & Gas Conserv., 

2012 MT 128, ¶ 25, 365 Mont. 232, 280 P.3d 877). An agency decision is unlawful if it does not 

comply with governing laws and administrative rules. Id. (citing North Fork Preservation Ass'n 

v. Dep't of State Lands, 238 Mont 451, 459, 778 P.2d 862, 867 (1989)). A court will sustain an 

agency’s interpretation of its rule “so long as it lies within the range of reasonable interpretation 

permitted by” the language of the rule. Id. (quoting Clark Fork Coal. v. Mont. Dep't of Envt'l 
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Quality, 2008 MT 407, P20, 347 Mont. 197, 197 P.3d 482). The interpretation of a statute by an 

agency may be entitled to “respectful consideration,” but the interpretation is not binding on a 

court. See Mont. Power Co. v. Mont. PSC, 2001 MT 102, ¶ 25, 305 Mont. 260, 26 P.3d 91 

(citing Doe v. Colburg, 171 Mont. 97, 100, 555 P.2d 753, 754 (1976)). 

An agency decision is arbitrary and capricious if made without consideration of all 

relevant factors or based on a clearly erroneous judgment. Bitterrooters for Planning, Inc., ¶ 16 

(citing Clark Fork Coal., ¶ 21; North Fork Preservation Ass'n, 238 Mont at 465, 778 P.2d at 

871). However, the arbitrary and capricious standard does not permit reversal “merely because 

the record contains inconsistent evidence or evidence which might support a different result.” Id. 

(quoting Montana Wildlife Fed., ¶ 25). Rather, the decision “must appear to be random, 

unreasonable or seemingly unmotivated based on the existing record.” Id. (quoting Montana 

Wildlife Fed., ¶ 25). A court may not substitute its own judgment for that of the agency but will 

not defer to an agency decision without a searching and careful review of the record to verify 

that the agency made a reasoned decision. Id. (citing Friends of the Wild Swan v. Dep't of Nat. 

Res. & Conservation, 2000 MT 209, ¶ 28, 301 Mont. 1, 6 P.3d 972; North Fork Preservation 

Ass'n, 238 Mont. at 465, 778 P.2d at 871).

The Plaintiffs’ view is that the Environmental Assessment (EA) conducted by DEQ for 

its review of the Glacier Stone Permit application was inadequate under MEPA criteria and, 

consequently, a full EIS must be required.

1. Water Quality of Little Bitterroot Lake

In their first contention, Plaintiffs argue that DEQ’s determination that the water quality 

of nearby Little Bitterroot Lake would not be impacted by Glacier Stone’s mining operation was 

an arbitrary and capricious decision because, as Plaintiffs see it, the administrative record 
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indicates the operation “has the potential to significantly affect the water quality of Little 

Bitterroot Lake” and, further, because the record contains conflicting evidence regarding the 

connection between stormwater discharges from the quarry and the waters of Little Bitterroot 

Lake, the potential impacts from the project trigger the need for a full EIS. Overall, the Plaintiffs 

contend that DEQ “dismissed as irrelevant” the water quality in Little Bitterroot Lake.

DEQ answers that its conclusion the water quality of Little Bitterroot Lake would not be 

impacted by Glacier Stone’s operation is based on its analysis of how and where the filtration 

and deposition of water-borne sediments from the operation will occur. DEQ made this analysis 

of this issue in the administrative record:

Based on multiple site visits by DEQ inspectors, small amounts of sediment that had 
discharged outside the proposed permit boundary were present. Because Glacier Stone is 
quarrying rock at the two sites its mining operations are essentially creating large 
depressions in porous material, preventing most of the storm runoff that would transport 
sediment from leaving the quarry area. Moreover, the perimeter of the site was walked 
(where accessible) by DEQ inspectors and was otherwise observed by DEQ staff on 
several occasions. The existing sediment control (berms and sediment control structures) 
and the rocky nature of the native and reclaimed ground allows for rapid infiltration of 
runoff and snowmelt both within the permit boundary and just outside the permit 
boundary.

Moreover, DEQ does not predict that sediment will travel from the site to Little Bitterroot 
Lake because of various filters that exist along the flow path. A large natural catchment 
basin exists downgradient from both the Canyon Creek and Glacier Mountain disturbance 
areas. The catchment basin is clearly shown as the area devoid of vegetation that exists 
between the two quarry sites depicted on WET-2.2 This catchment basin is composed of 
porous gravel/coarse rock. Any runoff carrying sediment from the two quarry sites would 
infiltrate into the subsurface and slowly drain away, providing for deposition of any 
transported sediment with this coarse rock filter.

Only a small portion of the north quarry is within a watershed to the north. There is also a 
catchment basin in this flow path. Several berms located within the permit area will stop 
the transport of sediment in a storm event. DEQ considered a potential northern flow 
path, but dismissed it as very unlikely as a contaminant transport of sediment because of 
these filters. The majority of the north quarry will drain toward the coarse rock at the 
head of the longer southern flow path. As discussed above, it is predicted that any flow of 

                        
2 The WET-2 diagram is shown, above, in paragraph 25.
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water carrying sediment from the north quarry would infiltrate in the coarse rock, 
depositing any sediment into the subsurface.

Even if flow were to escape the catchment basins, which it is not expected to do, the flow 
would not reach Little Bitterroot Lake. The distance between the nearest disturbance that
would be caused by the quarry operations and the lake is approximately one mile in a 
direct line. Runoff would have to take a circuitous route to reach Little Bitterroot Lake. 
This flow path is depicted on Figure WET-2. This pathway is also porous and vegetated, 
promoting the settling of any transported sediment prior to reaching Little Bitterroot 
Lake.

Finally, Glacier Stone will be required to obtain coverage under the Multi-Sector General 
Permit for Storm Water Discharges Associated with Industrial Activity. Glacier Stone has 
already implemented many of the best practices that may be required under the Multi-
Sector Permit for Storm Water Discharges Associated with Industrial Activity. The berms 
that it has constructed along the [haul roads] and around the main operations area as 
required by the Mine Safety and Health Administration (MSHA) also function as berms 
for water control. In addition, Glacier Stone has already constructed roadside ditches with 
turnouts to decrease the volume of water along the roadway and to minimize the sediment 
discharge.

Based on the above, DEQ predicts that sediment from storm water running off the permit 
area may travel beyond the boundary. However, the filters discussed above (primarily 
coarse, porous ground and vegetation) would limit the transport to tens or hundreds of 
feet beyond the permit boundary and would not reach Little Bitterroot Lake.

In addition, the DEQ Water Protection Bureau has notified Glacier Stone that they are 
required to apply for permit coverage under the Multi-Sector General Permit for Storm 
Water Discharges Associated with Industrial Activity (MSGP) at the Canyon Creek 
Quarry: MTUS002002.

In addition, DEQ answers that the administrative record shows that Glacier Stone 

committed to various measures to mitigate the sediment from its operation:

1. Implement/maintain additional [best management practices] to minimize discharge of 
sediment and non-sediment pollutants from the site.

2. Submit a Notice of Intent (NOI) package to the DEQ to obtain coverage under the 
MSGP.

3. Complete NOI-SWI form.
4. Submit a Storm Water Pollution Prevention Plan (SWPPP).
5. Submit all related permitting fees and/or expenses.
6. Identify/document all pollutant sources at the Canyon Creek Quarry. 
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In light of this report of its study and analysis of the water quality issue in the 

administrative record, DEQ maintains that its determination that the water quality of Little 

Bitterroot Lake would not be impacted by Glacier Stone’s operation shows that it met its 

obligation to take the requisite “hard look” at the potential impacts on Little Bitterroot Lake by 

completing the appropriate significant impacts analysis mandated by ARM 17.4.608. More 

particularly, DEQ maintains that it appropriately identified, considered, and applied each of the 

“significance criteria” at ARM 17.4.608 in making its determination that the water quality of 

Little Bitterroot Lake would not be impacted by Glacier Stone’s operation. Therefore, as DEQ 

maintains, the preparation of the EA was the appropriate level of environmental review under 

MEPA and a full EIS is not required. 

Similarly, Glacier Stone argues that DEQ’s analysis of the water quality issue is correct 

as a matter of law. In this regard, Glacier Stone quotes Bark v. U.S. Bureau of Land Mgmt., 643 

F.Supp.2d 1214, 1223 (D. Or. 2009) for the proposition that an agency “is not required to 

conduct any particular test or to use any particular method, so long as the evidence provided to 

support its conclusions, along with other materials in the record, ensure that the agency made no 

clear error of judgment that would render its action arbitrary and capricious.” 

ARM 17.4.608 states the following:

DETERMINING THE SIGNIFICANCE OF IMPACTS

(1) In order to implement 75-1-201, MCA, the agency shall determine the significance of 
impacts associated with a proposed action. This determination is the basis of the agency's 
decision concerning the need to prepare an EIS and also refers to the agency's evaluation 
of individual and cumulative impacts in either EAs or EISs. The agency shall consider 
the following criteria in determining the significance of each impact on the quality of the 
human environment:

(a) the severity, duration, geographic extent, and frequency of occurrence of the impact;
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(b) the probability that the impact will occur if the proposed action occurs; or conversely, 
reasonable assurance in keeping with the potential severity of an impact that the impact 
will not occur;

(c) growth-inducing or growth-inhibiting aspects of the impact, including the relationship 
or contribution of the impact to cumulative impacts;

(d) the quantity and quality of each environmental resource or value that would be 
affected, including the uniqueness and fragility of those resources or values;

(e) the importance to the state and to society of each environmental resource or value that 
would be affected;

(f) any precedent that would be set as a result of an impact of the proposed action that 
would commit the department to future actions with significant impacts or a decision in 
principle about such future actions; and

(g) potential conflict with local, state, or federal laws, requirements, or formal plans.

(2) An impact may be adverse, beneficial, or both. If none of the adverse effects of the
impact are significant, an EIS is not required. An EIS is required if an impact has a 
significant adverse effect, even if the agency believes that the effect on balance will be 
beneficial.

DEQ maintains that its review and analysis of Glacier Stone’s operation and its

subsequent determination that the operation is not predicted to significantly impact the human 

environment demonstrates that the EA was the appropriate level of environmental review under 

MEPA. In further support DEQ cites Alliance for the Wild Rockies v. Savage, 209 F.Supp.3d, 

1181, 1189 (2016) for the proposition that “Courts must be mindful to defer to agency expertise, 

particularly with respect to scientific matters within the purview of the agency. The ultimate 

standard of review is a narrow one and a court may not substitute its judgment for that of the 

agency[.]” DEQ further notes that the Plaintiffs have not raised a substantial question whether 

Glacier Stone’s operation may have a significant effect on the water quality in Little Bitterroot 

Lake. In particular, DEQ notes that the Plaintiffs cite communications between DEQ Inspector 

Keen and Glacier Stone in which Inspector Keen acknowledges there are two unnamed ditches
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that run toward Little Bitterroot Lake but did not indicate that water-borne sediment or pollutants 

would reach Little Bitterroot Lake through these ditches.

Glacier Stone notes the administrative record shows that DEQ reviewed the information 

regarding the possibility of water from the quarry reaching Little Bitterroot Lake, along with the 

information provided by the Plaintiffs and DEQ’s own observations to make this determination:

Even if flow were to escape the catchment basins, which it is not expected to do, the flow 
would not reach Little Bitterroot Lake. The distance between the nearest disturbance that 
would be caused by the quarry operations and the Lake is approximately one mile in a 
direct line. Runoff would have to take a circuitous route to reach Little Bitterroot Lake. 
The flow path from the proposed disturbance area would be about three miles long. This 
flow path is depicted on Figure WET-2. This pathway is also porous and vegetated, 
promoting the settling of any transported sediment prior to reaching Little Bitterroot 
Lake.

Glacier Stone further seeks to distinguish an authority cited by the Plaintiffs on the need 

for a full EIS to examine the water quality issue and the need for water quality monitoring. 

Plaintiffs rely on Idaho Conservation League v. U.S.F.S., 2019 U.S. Dist. LEXIS 219476. There, 

a U.S. District Court determined that an EA was insufficient and that an EIS must be prepared 

when the analysis in the EA acknowledged that mine drilling activities could encounter 

groundwater, alter groundwater quality, and discharge drilling fluids to subsurface zones. 

However, the Forest Service had not determined how the fluid discharge would drain into the 

existing groundwater and no groundwater monitoring was occurring to determine whether the 

drilling fluids were being carried into a creek. Glacier Stone is correct that Idaho Conservation 

League is distinguishable. 

In the Idaho case, the pollutant potentially affecting groundwater quality was, itself, a 

liquid – a miscible drilling fluid that would mix with groundwater and be carried wherever the 

groundwater flowed. Here, the pollutant from Glacier Stone’s operation is sediment – a non-fluid 

constituent of stormwater discharge or other runoff which is separable from the stormwater or 
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runoff, itself, by the action of the water flowing through various constructed and natural features, 

including berms situated within the Permit area, catchment basins, and the coarse rock, porous 

ground, and vegetation existing withing the flowpaths downgradient from both mine sites. 

The administrative record demonstrates that DEQ took the requisite hard look at the 

potential impacts on the water quality of Little Bitterroot Lake from Glacier Stone’s operation by 

engaging in an analysis of the significant impacts factors set out in ARM 17.4.608. Further, DEQ 

appropriately identified, considered, and applied each of the ‘significance criteria’ in making its 

determination that the water quality of Little Bitterroot Lake would not be impacted by Glacier 

Stone’s operation, and DEQ made this determination by applying its particular expertise to the 

appropriate considerations.3 The Plaintiffs have not shown that DEQ committed any clear error 

of judgment or engaged in its investigation, analysis, and determination that Glacier Stone’s 

operation will not significantly affect the water quality of Little Bitterroot Lake, in a manner 

which could be characterized, properly, as either arbitrary or capricious. Neither have Plaintiffs

shown that DEQ erred in not imposing water quality monitoring protocols on Glacier Stone or in 

declining to conduct a full EIS to include either a water quality monitoring protocol or obtaining 

the full water quality monitoring data collected by WET – as opposed to a summary of the full 

data actually submitted by Plaintiffs for the administrative record – because DEQ could properly 

                        
3 As its argument implies, DEQ’s conclusion about the potential impact by Glacier Stone’s 
operation on the water quality of Little Bitterroot Lake cannot be shown to be arbitrary or 
capricious or demonstrate a clear error of judgment, because DEQ’s analysis does not conclude 
that stormwater or runoff from Glacier Stone’s quarry could not, conceivably, reach the shores of 
Little Bitterroot Lake. Rather, DEQ’s investigation, review, and analysis of the stormwater and 
runoff from Glacier Stone’s quarry supports its determination that the waterflows will not be 
sufficient to carry the sediment as far as Little Bitterroot Lake due to the filtration and settling of 
sediments which will occur within the various flowpaths of the runoff due to the placement and 
existence of berms within the permit area, the coarse rock, porous ground, and vegetation 
existing within the catchment basins downgradient from both mine sites. As DEQ’s analysis 
concludes, the deposition of any transported sediment will occur within to tens or hundreds of 
feet from the permit boundary and the sediments will not reach Little Bitterroot Lake.
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determine without such data and without imposing such protocols that the sediment from Glacier 

Stone’s operation would not be carried by stormwater discharge or other runoff as far as Little 

Bitterroot Lake. DEQ determined, properly, that preparation of the EA was the appropriate level 

of environmental review under MEPA with respect to the water quality issues raised by Plaintiffs 

and that an EIS is not required on such bases.

2. Air Quality

In their second contention, Plaintiffs argue that the EA is replete with incomplete, 

inaccurate, and contradictory information regarding air quality. Plaintiffs further contend that 

“although the EA notes that ‘potential impacts are expected to be less than the permit threshold 

requirement,’ and ‘DEQ does not believe the particulate matter would be hazardous to nearby 

residents,’ the record reflects that the Belks, as immediately neighboring landowners, and [Little 

Bitterroot Lake Association] members had already experienced serious air quality impacts from 

the existing operation pre-expansion, which was not adequately evaluated in the EA.”

DEQ answers that, in response to comments submitted by Plaintiffs’ counsel and 

consultant (WET) concerning air quality impacts, DEQ considered the issue as demonstrated by 

the following analysis in the EA:

DEQ reviewed the proposed activities at the quarry and has determined that the potential 
emissions from the equipment are less than the applicable threshold for requiring a 
Montana Air Quality Permit (ARM 17.8.743(1)(b)). However, Glacier Stone would still 
be subject to the following emission standards which apply to both permitted and 
unpermitted facilities.

• ARM 17.8.304(2) Visible Air Contaminants – No person may cause or authorize 
emissions to be discharged into the outdoor atmosphere from any source installed after 
November 23, 1968, that exhibit an opacity of 20% or greater averaged over 6 
consecutive minutes.

• ARM 17.8.308(1) Particulate Matter, Airborne – No person shall cause or 
authorize the production, handling, transportation, or storage of any material unless 
reasonable precautions to control emissions of airborne particulate matter are taken. Such 
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emissions of airborne particulate matter from any stationary source shall not exhibit an 
opacity of 20% or greater averaged over six consecutive minutes, except for emission of 
airborne particulate matter originating from any transfer ladle or operation engaged in the 
transfer of molten metal which was installed or operating prior to November 23, 1968.

• ARM 17.8.308(2) Particulate Matter, Airborne – No person shall cause or 
authorize the use of any street, road, or parking lot without taking reasonable precautions 
to control emissions of airborne particulate matter.

To satisfy “reasonable precautions” provisions, Glacier Stone would employ a number of 
control measures to reduce emissions, as necessary, including but not limited to, the 
application of chemical dust suppressant and/or water on haul roads and access roads and 
the prompt revegetation of disturbed areas.

Sampling and pre-monitoring is not required under the Clean Air Act of Montana or the 
corresponding administrative rules. An air quality permit is not required for the Glacier 
Stone operations. Ambient air quality monitoring for such operations is typically not 
required by DEQ even for sources that are required to obtain an air quality permit.

The quarried material is inert. The particulate matter potentially released during operation 
would be regulated as particulate matter – primarily as Particulate Matter with an 
aerodynamic diameter of 10 micrometers or less (PM10). Potential emissions are 
expected to be less than the permit threshold requirement, and dust control is required to 
meet the reasonable precautions provisions. Therefore, because particulate would be 
emitted at levels below the permitting threshold and controlled, DEQ does not believe 
that particulate matter would be hazardous to nearby residents.

Concurrent reclamation would limit the potential for blowing dust from the operating 
area. The rock fragments left in the soils would also limit blowing dust.

DEQ’s response further notes that the Plaintiffs’ concerns based on Glacier Stone’s past 

operations and levels of dust production is not the appropriate measure to determine whether 

DEQ has taken a hard look at the issue or whether the Plaintiffs will likely experience the same 

dust levels as in the past. Before Glacier Stone applied for its Permit, it operated under the Small 

Miner Exclusion Statement, which largely exempted Glacier Stone from the obligation to 

comply with the air quality standards that DEQ now has the authority to enforce against Glacier 

Stone by virtue of its status as a permitted mining operator. DEQ took the requisite hard look at 

Glacier Stone’s operation and, upon reviewing the proposed activities at the quarry, determined 
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that the potential emissions from the equipment are less than the applicable threshold for 

requiring a Montana Air Quality Permit pursuant to ARM 17.8.743(1)(b). DEQ’s further  

analysis of the issue in the EA also noted that Glacier Stone’s operations under its Permit will 

require that it comply and continue to comply with the air quality control standards contained in 

ARM 17.8.304(2) (Visible Air Contaminants) and ARM 17.8.308 (Particulate Matter, Airborne)

under DEQ’s enforcement authority established at § 82-4-361, MCA. Finally, DEQ notes that 

Glacier Stone’s compliance with these air quality standards will require, among other things, that 

it employ a number of control measures to reduce emissions, as necessary, including the 

application of chemical dust suppressant and/or water on haul roads and access roads and the 

prompt revegetation of disturbed areas to satisfy “reasonable precautions” provisions of the 

regulations that Glacier Stone, while previously operating under the Small Miner Exclusion 

Statement, was not bound to satisfy.

Glacier Stone responds to the Plaintiffs’ second contention with additional points. 

First, Glacier Stone maintains that, in making their assertions of error by DEQ, the 

Plaintiffs rely primarily on ‘facts’ which are either not in the record or consist of complaints 

made by the Plaintiffs, themselves, during DEQ’s environmental review of Glacier Stone’s 

application. By way of example, Glacier Stone notes that, as evidence of an existing air quality 

problem, the Plaintiffs state that residents of the Little Bitterroot Lake area “had already 

experienced serious air quality impacts” that were “not adequately evaluated in the EA.” 

However, as Glacier Stone further observes, the points of reference to the administrative record 

cited by the Plaintiffs for these allegations contain only references to the draft EA and a 

description of blasting from the Final EA but nothing about serious air quality impacts. Glacier 

Stone also notes that Plaintiffs’ objection to DEQ’s finding that the production of particulate
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matter from Glacier Stone’s operation will be minimal “is likely false” is based on an opinion 

offered by the Plaintiffs’ consultant, whose opinion, it appears, is not supported by any 

scientifically collected data or analysis in the administrative record.

In an action challenging or seeking review of an agency’s decision that an environmental 

review is not required or that the environmental review is inadequate, the burden of proof is on 

the person challenging the decision. Pompeys Pillar Historical Assoc. v. Mont. DEQ, 2002 MT 

352, ¶ 20, 313 Mont. 401, 61 P.3d 148. The arbitrary and capricious standard does not permit 

reversal of an agency’s decision “merely because the record contains inconsistent evidence or 

evidence which might support a different result.” Mont. Wildlife Fed’n , ¶ 25. “Implicit in the 

requirement that an agency take a hard look at the environmental consequences of its actions is 

the obligation to make an adequate compilation of relevant information, to analyze it reasonably, 

and to consider all pertinent data.” Clark Fork Coal., ¶ 47.  However, MEPA requirements are 

merely “procedural” and do not require an agency to reach any particular decision in the exercise 

of its independent authority. Mont. Wildlife Fed’n, ¶ 32; also § 75-1-102(3)(b), MCA (MEPA 

provides no additional regulatory authority to an agency). A court must “be mindful to defer to 

agency expertise, particularly with respect to scientific matters within the purview of the 

agency[.]” All. for the Wild Rockies v. Savage, 209 F. Supp. 3d 1181, 1189 (D. Mont. 2016) 

(quoting Klamath-Siskiyou Wildlands Ctr. v. Bureau of Land Mgmt., 387 F.3d 989, 993 (9th Cir. 

2004)). Finally, a court cannot substitute its judgment for that of the agency but will not defer to 

an agency decision without a searching and careful review of the record to verify that the agency 

made a reasoned decision. Friends of Wild Swan, ¶ 28. 

With respect to the air quality issue, Plaintiffs have not met their burden in challenging 

DEQ’s consideration of the issue and its determination that the EA comprises the appropriate 
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level of environmental review for Glacier Stone’s operating permit application. DEQ’s analysis 

in the EA demonstrates that it made an adequate compilation of the relevant information, 

considered all the relevant air quality data, and analyzed it reasonably according to the facts and 

governing air quality standards. The Plaintiffs’ proffer of contrary assertions in the 

administrative record that they experienced “serious air quality impacts” before Glacier Stone 

was operating under the regulations now applicable to it as a permitted mining operator, does not 

meet the Plaintiffs’ burden. The DEQ applied its expertise in determining that Glacier Stone does 

not require a Montana Air Quality Permit for its operation, and the DEQ is entitled to this 

Court’s deference in that regard. The law does not require a court to afford the same deference to 

the characterization of potential impacts of a mining operation as constituting ‘serious air quality 

impacts’ by opponents of the operation, particularly where, as here, the opponents have proffered 

the opinion of a retained consultant to the effect that DEQ’s air quality impact determination “is 

likely false” – an opinion not apparently supported by data gathered or analyzed in accordance 

with any particular scientific standard. Finally, DEQ’s analysis of the air quality issue cannot be 

faulted for not observing or imposing any stricter standards than those provided by the 

applicable, governing air quality standards in Montana law. DEQ adequately considered, 

evaluated, and analyzed the air quality issue in the EA and its determinations were not arbitrary 

or capricious, nor were they the product of any clearly erroneous judgments.

3. Dust, Noise, Recreation, Wilderness, Economy, Viewshed & Cultural Factors

In their third contention, Plaintiffs argue that the EA does not “in any way evaluate the 

potential impacts of noise and dust from the mine on the recreational use and economy of the 

Lake. The EA does not even mention such impacts under headings 17, ‘Access to and Quality of 

Recreational Activities’ and 20, ‘Cultural Uniqueness and Diversity.’” The Plaintiffs also proffer 
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a comment from the Little Bitterroot Lake Association (LBLA). The comment indicates the 

following:

Glacier Stone is working within earshot of our shoreline which is solid with homes. We 
ask you to include in your permit noise mitigation strategies for their expanded operation. 
Specific and limited daylight and weekday operations should be written in to their permit. 
We are now living with their noise and it is a problem.

DEQ considered and evaluated the noise impact of Glacier Stone’s operation and incorporated 

into the Permit limitations to address this concern and mitigate the impact of noise. Glacier 

Stone’s operations under the Permit are limited to the hours of 6:30 a.m. to 4:00 p.m., Monday 

through Friday, with no night or weekend operations occurring. Finally, the administrative 

record demonstrates that DEQ considered the impact proffered by Plaintiffs as it concerns the 

noise from Glacier Stone’s operation on the area’s cultural uniqueness based on its relative 

serenity. In the EA, DEQ indicates that it took this proffered impact into reconsideration and 

determined that, with respect to its analysis concerning potential impacts to “Social Structures 

and Mores,” no significant impacts are anticipated. 

DEQ further responds that it acknowledged, specifically, the noise impacts on Little 

Bitterroot Lake in its discussion of secondary impacts on recreational activities and, while it did 

not specifically address dust impacts on Little Bitterroot Lake,4 it did address the air quality 

impacts of Glacier Stone’s operation in the EA. The Court has addressed DEQ’s consideration of 

the air quality issue, above. 

DEQ considered and analyzed the potential impact of noise of Glacier Stone’s operation 

on wilderness and recreational activities as demonstrated by this discussion:

                        
4 Glacier Stone’s quarry sits approximately one mile from Little Bitterroot Lake. While the 
Plaintiffs make the general observation that “the record shows that the mine has caused and will 
continue to cause . . . dust beyond the mine boundaries”, there is no indication in the Plaintiffs’ 
brief that the record would support a finding that the dust travels airborne to reach even the 
shores of the Lake. 
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Direct Impacts:
The project would be located on private land and at the end of the access road. The 
proposed operating permit area is about a mile from Little Bitterroot Lake. There [are] no 
wilderness areas nearby and no access to recreational areas from the site. There would be 
no impact to recreational potential on the proposed permit area.

Secondary Impacts:
Recreators on Little Bitterroot Lake may notice activity and noise from the proposed 
project due to running of heavy equipment and vehicle traffic. Secondary impacts to 
access and quality of recreational activities would be minimal due to the limited scope of 
the project and the distance of almost one mile between the Little Bitterroot Lake and the 
proposed project area.

Adhering to the appropriate standard of review, the question with respect to DEQ’s 

consideration of the noise impacts of Glacier Stone’s operation is not whether the record contains 

inconsistent evidence or whether the record might support a different result but whether DEQ 

made an adequate compilation of relevant information, analyzed it reasonably, and considered all 

pertinent data. In this regard, DEQ’s consideration of the noise impacts of Glacier Stone’s 

operation satisfies this standard. DEQ considered the appropriate multitude of potential impacts, 

analyzed them in the context of the circumstances of each, and considered the data before 

reaching the reasoned conclusion that the impacts would not be significant in most respects and 

imposing mitigation measures, including daytime and weekday limitation on operations in the 

Permit, to address these concerns. While the Plaintiffs and others may continue to assert that 

DEQ’s impact analyses should have included a more far-reaching discussion of their individual 

or associational interests concerning the impacts of Glacier Stone’s operation in ways including, 

but not limited to, the impacts of dust and noise on the recreational uses of the area, the 

wilderness viewshed, and the local economy and culture, the consideration and analysis 

undertaken by DEQ acknowledged and appropriately considered both the potential impacts and 

the varying degrees to which these impacts would be manifest in a manner sufficient to satisfy 

the hard look standard.
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4. Consideration of the Belks’ Property Rights

In their fourth contention, the Plaintiffs argue that DEQ did not heed the Belks’ request 

for a more thorough analysis of the impacts to their property which surrounds Glacier Stone’s 

quarries. As the Plaintiffs contend, “the EA completely fails to discuss in any way the impacts to 

the Belks’ property or to their road easement” and “[s]uch analysis is mandated by MEPA.”

DEQ answers that the relevant statutory provisions of MEPA – primarily § 75-1-

201(1)(b)(iv)(D) – in addition to the Legislature’s statements of purpose at §§ 75-1-102 and 75-

1-103 directing that state agencies must consider whether regulatory impacts on private property 

rights amount to the “undue government regulation” of the right to use and enjoy private 

property free of such undue regulation, do not apply to direct the DEQ to examine impacts on the 

Belks’ surrounding property in the course of making its environmental review of Glacier Stone’s 

application. DEQ is correct.

In applying a statute, a court’s purpose is to “ascertain the legislative intent and give 

effect to the legislative will[.]” State v. Thomas, 2019 MT 155, ¶ 8, 396 Mont. 284, 445 P.3d 777 

(quoting S.L.H. v. State Comp. Mut. Ins. Fund, 2000 MT 362, ¶ 16, 303 Mont. 364, 15 P.3d 948). 

A court’s role “is simply to ascertain and declare what is in terms or in substance contained 

therein, not to insert what has been omitted or to omit what has been inserted.” Id. (quoting Diaz 

v. Blue Cross & Blue Shield, 2011 MT 322, ¶ 14, 363 Mont. 151, 267 P.3d 756). The legislative 

intent, in the first instance, is to be ascertained “from the plain meaning of the words used.” Id. 

(quoting Mont. Vending, Inc. v. Coca-Cola Bottling Co. of Mont., 2003 MT 282, ¶ 21, 318 Mont. 

1, 78 P.3d 499). “Where the plain language of the statute is clear and unambiguous, no further 

statutory interpretation is necessary.” Id. (quoting Diaz, ¶ 14) (other citation omitted). In any 

event, “[s]tatutory construction should not lead to absurd results if a reasonable interpretation can 
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avoid it.” Bratton v. Sisters of Charity of Leavenworth Health Sys., 2020 MT 86, ¶ 14, 399 Mont. 

490, 461 P.3d 127 (quoting Mont. Sports Shooting Ass'n v. State, 2008 MT 190, ¶ 11, 344 Mont. 

1, 185 P.3d 1003).

The operative provision of MEPA which concerns DEQ’s arguable duty to consider 

impacts on Plaintiffs Belks’ property abutting the Glacier Stone mines is found at § 75-1-

201(1)(b)(iv)(D), MCA. The statutory language provides, in relevant part, the following:

The legislature authorizes and directs that, to the fullest extent possible under this part, all 
agencies of the state . . . shall . . . include in each recommendation or report on proposals 
for projects, programs, and other major actions of state government significantly 
affecting the quality of the human environment in Montana a detailed statement on . . . 
any regulatory impacts on private property rights, including whether alternatives that 
reduce, minimize, or eliminate the regulation of private property rights have been 
analyzed. 

Assuming, for the purpose of this analysis, that DEQ’s environmental review of Glacier 

Stone’s application for a mining permit constitutes a ‘project’, ‘program’, or ‘other major action 

of state government significantly affecting the quality of the human environment in Montana’, 

the question is whether the language referencing a state agency’s duty to prepare a detailed 

statement on “regulatory impacts on private property rights” and “regulation of private property 

rights” in the course of conducting an environmental review refers to the duty of DEQ, as alleged 

by the Plaintiffs, to consider the impacts of Glacier Stone’s operation on the Belks’ neighboring 

property. 

The transitive verb ‘regulate’ means “to govern or direct according to rule, to bring under

the control of law or constituted authority, or to make regulations for or concerning.”  Merriam 

Webster, Online Dictionary, accessed December 04, 2020 at https://www.merriam-

webster.com/dictionary/regulate. The term ‘regulation’ is the noun form of the transitive verb,

‘regulate’, and means “the act of regulating or the state of being regulated.” Merriam Webster, 
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Online Dictionary, accessed December 04, 2020 at https://www.meriam-webster.com/dictionary/ 

regulation. Likewise, the term ‘regulatory’ is the adjective form of the transitive verb ‘regulate’

and carries the same meaning and import. Merriam Webster, Online Dictionary, accessed 

December 04, 2020 at https://www.merriam-webster.com/dictionary/regulatory. The only 

regulatory authorities invoked by Glacier Stone’s application for a mining permit include DEQ’s 

authority to conduct an environmental review under MEPA and DEQ’s authority to issue an 

operating permit under MMRA. Neither authority grants to DEQ the ability to govern, direct, 

bring under control, or make regulations for or concerning anything but mining sites which are 

the subject of Glacier Stone’s application. Nothing in the invocation of these regulatory schemes 

grants to DEQ any authority to govern, direct, bring under control, or make regulations for or 

concerning the Belks’ use of their neighboring property. It is an absurdity, therefore, to interpret 

the terms “regulatory impacts” and “regulation of private property rights” in § 75-1-

201(1)(b)(iv)(D), MCA, to have been included by the Legislature in the statute to refer to 

anything but the property which is the subject of the environmental review or mining permit 

application. A plain language interpretation of the statute so dictates.

The Plaintiffs’ contention that DEQ violated MEPA by failing to consider, sufficiently, 

the ‘regulatory impacts’ on the Belks’ property, including the Belks’ rights in the access road, is 

without merit.

5. Whether the Environmental Assessment is the Appropriate Review

In their fifth contention, Plaintiffs argue that DEQ should have prepared an 

environmental impact statement (EIS) instead of the EA.

DEQ answers that the standard for determining whether an EIS is necessary is governed 

by § 75-1-201(1)(b)(iv), MCA, which specifies that a state agency must prepare a “detailed 
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statement” on the environmental impact of “major actions of state government significantly 

affecting the quality of the human environment in Montana.” The threshold criteria for 

determining whether this standard has been met are set out in ARM 17.4.608, the administrative 

rule adopted by DEQ to implement the standard at § 75-1-201(1)(b)(iv), MCA. ARM 

17.4.608(1) provides the following:

In order to implement 75-1-201, MCA, the agency shall determine the significance of 
impacts associated with a proposed action. This determination is the basis for the 
agency’s decision concerning the need to prepare an EIS and also refers to the agency’s 
evaluation of individual and cumulative impacts in either EAs or EISs. The agency shall 
consider the following criteria in determining the significance of each impact on the 
quality of the human environment:

(a) the severity, duration, geographic extent, and frequency of occurrence of the 
impact;

(b) the probability that the impact will not occur if the proposed action occurs; or 
conversely, reasonable assurance that the impact will not occur;

(c) growth-inducing or growth-inhibiting aspects of the impact, including the 
relationship or contribution of the impact to cumulative impacts;

(d) the quantity and quality of each environmental resource or value that will be 
affected, including the uniqueness and fragility of those resources or values;

(e) the importance to the state and to society of each environmental resource that 
would be affected;

(f) any precedent that would be set as a result of an impact of the proposed action 
that would commit the department to future actions with significant impacts or a decision 
in principle about such future actions; and

(g) potential conflict with local, state, or federal laws, requirements of formal plans.

As the administrative record demonstrates, along with the Court’s analysis and 

disposition of the Plaintiffs’ various contentions and arguments, above, DEQ applied, 

appropriately, the ‘significance criteria’ of ARM 17.4.608(1) in making the requisite hard look at 

Glacier Stone’s permit application and mining activities and proposed quarry operation before 
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determining they would not significantly impact the human environment. Preparation of the 

Final EA constitutes the appropriate level of environmental review under MEPA. 

As DEQ observes, Glacier Stone’s operating permit authorizes it to quarry rock at the 

two sites for up to 25 years. The administrative record contains DEQ’s various analyses and 

determinations that the environmental impacts during the period of operation are not predicted to 

be significant, including impacts to geology and soils, water quality and quantity including the 

water of Little Bitterroot Lake, air quality, terrestrial, avian, and aquatic life, unique, endangered, 

fragile or limited environmental resources, historical and archaeological sites, aesthetics, 

demands on environmental resources of land, water, air or energy, access to and quality of 

recreation and wilderness activities, cultural uniqueness and diversity, and all other 

environmental resources evaluated in the Final EA. The Plaintiffs’ manifold contentions and 

objections have not raised a genuine issue of material fact whether DEQ’s consideration or 

resolution of any issue with respect to its preparation of the Final EA, or its determination that 

the EA was the appropriate level of environmental review or its decision was arbitrary and 

capricious or unlawful in some other respect. The DEQ considered and analyzed all relevant 

information and did not ignore any pertinent information. Having taken the required hard look at 

the environmental impacts, DEQ determined the environmental impacts from operation of 

Glacier Stone’s quarry would not be significant.

6. Grant of the Operating Permit Under the MMRA

In their sixth contention, Plaintiffs argue that DEQ’s grant of the Permit to Glacier Stone 

violates the MMRA. As Plaintiffs put it, “[t]he Metal Mine Reclamation Act[,] like MEPA, is 

intended to implement the environmental provisions of the Montana Constitution.§ 82-4-301(1), 

MCA.” Further, the Plaintiffs contend, “[a]s set forth in [their statement of undisputed facts], the 
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Glacier Stone permit fails to meet the requirements of § 82-4-336(10), MCA, because it fails to 

provide sufficient measures to prevent the pollution of air and water and the degradation of 

adjoining lands, including land owned by Plaintiffs.” The Plaintiffs further contend that the 

“Glacier Stone permit also fails to meet the requirements of § 82-4-336(12), MCA, because it 

does not provide for permanent landscaping and contouring sufficient to minimize the amount of 

precipitation that infiltrates into disturbed areas, and fails to prevent objectionable postmining 

ground water and surface water discharges.”

Glacier Stone responds that Plaintiffs’ contentions of error on DEQ’s part are predicated 

on a misreading of both the administrative record and DEQ’s analysis. Glacier Stone observes 

that DEQ’s purported acknowledgment that discharged sediment from the mine site will be 

transported into the Belks’ property relies on an incorrect assumption that the water will flow in 

a direction (uphill) from the mine site that water generally does not flow and that the waterflows 

will consist of wastewater or processed water discharged from the mine site. As the EA 

determined, the anticipated water discharged from the mine site consists only of stormwater 

discharge, which flows to the south and generally away from the Belks’ property. Finally, 

Glacier Stone takes issue with Plaintiffs’ contention that DEQ is wrong to assume that Glacier 

Stone will comply with the provisions of its stormwater permit. 

DEQ answers that the reclamation plan imposed on Glacier Stone satisfies all lawful 

requirements. DEQ cites § 82-4-336(10), MCA, which provides: “The reclamation plan must 

provide sufficient measures to ensure public safety and to prevent the pollution of air or water 

and the degradation of adjacent lands.” However, as DEQ observes, properly, the Plaintiffs are 

foreclosed by § 75-1-201(6)(a)(ii), MCA, from raising the issue of potential impact on the Belks’ 

property from water discharged from Glacier Stone quarry sites, because these issues were not 
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first presented to DEQ for its consideration prior to DEQ’s issuance of the operating permit to 

Glacier Stone. In this regard, DEQ is correct and the issue will not be considered further in the 

context of the Plaintiffs’ challenge to DEQ’s issuance of the operating permit.  

Further, Plaintiffs’ challenge to DEQ’s consideration of the air quality impacts and the 

impacts to Little Bitterroot Lake have been addressed, above, in resolution of the Plaintiffs’ 

contentions with respect to DEQ’s consideration and analysis of these issues in the course of its 

preparation of the Final EA and need not be considered further with respect to the issuance of the 

operating permit.

DEQ further answers the Plaintiffs’ challenge that DEQ failed to comply with § 82-4-

336(12), MCA. The statute provides: 

The reclamation plan must provide for permanent landscaping and contouring to 
minimize the amount of precipitation that infiltrates into disturbed areas that are to be 
graded, covered or revegetated, including but not limited to tailings impoundments and 
waste rock dumps. The plan must also provide measures to prevent objectionable 
postmining ground water discharges.

In particular, Plaintiffs contend that Glacier Stone’s operating permit violates the statute by 

failing to provide for permanent landscaping and contouring sufficient to minimize the 

infiltration of precipitation into disturbed areas and failing to prevent objectionable postmining 

ground water and surface water discharges. Plaintiffs reassert their contention that DEQ did not 

address, adequately, the impacts to Little Bitterroot Lake, and they cite to DEQ’s Completeness 

and Compliance determination issued October 20, 2017. 

As DEQ observes, however, the Completeness and Compliance determination is part of 

the initial process of determining that a mining permit application is complete and complies with 

the provisions of the MMRA. Once the Completeness and Compliance determination is made the 

law specifies that DEQ issue a draft operating permit, which is subject to amendment and 
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modification as a consequence of the environmental review. As DEQ further observes, the 

environmental impacts to Little Bitterroot Lake were examined appropriately in the course of 

preparing the Final EA. Plaintiffs’ contention that DEQ issued the operating permit unlawfully 

based on an insufficient consideration of the potential impacts on Little Bitterroot Lake lacks 

merit.

The Plaintiffs also contend the Final EA contains contradictory statements regarding the 

creation of depressions at the quarry sites. As DEQ notes, however, the Final EA states that 

Glacier Stone’s quarry operation is not expected to create open pits or rock faces, and this 

statement was made in response to a comment submitted by Plaintiffs challenging compliance 

with the reclamation standards specific to open pits and rock faces in § 82-4-336(9)(b), MCA. In 

response to one of the Plaintiffs’ comments raising concern that sediment may be transported 

from the quarries to Little Bitterroot Lake, DEQ observes that the Final EA distinguished 

between use of the terms “open pit” and “depressions” which have different meanings.

Answering the Plaintiffs’ challenge that Glacier Stone cannot make a satisfactory 

reclamation effort because the revegetation plan does not require the importation and deposit of

soil, DEQ responds that the Plaintiffs’ challenge is based on comments submitted by Plaintiffs’ 

counsel and consultant asserting that Glacier Stone will not be able to revegetate the disturbed 

areas without the importation of soils. DEQ further notes that it responded to these comments 

with the following:

Reclamation would consist primarily of smoothing disrupted ground surfaces, re-
applying any topsoil that had been salvaged and stockpiled, and seeding sites where rock 
had been removed. The proposed reclamation plan states that Glacier Stone would bring 
in organic material where needed to augment growth media. These reclamation activities 
have been used in areas north of the Canyon Creek quarry[.]
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DEQ cites, appropriately, to the statutory provisions which establish the standards for 

reclamation from mining activities under the MMRA. Section 82-4-336(8), MCA, requires the 

reestablishment of vegetative cover if appropriate for the approved post-mine land use and § 82-

4-336(9)(a), MCA, requires the reclamation of disturbed areas other than open pits and rock 

faces to comparable utility and stability as adjacent areas. DEQ also notes that Glacier Stone has 

successfully reclaimed areas that it disturbed while operating under the Small Miner Exclusion 

Statement and offered photos of the same and, finally, notes that while little native soil was 

salvaged from the disturbed area, the soil and fines material left in place were sufficient to re-

establish vegetation, including the growth of pine trees ranging from 6-inches to 4-feet tall in the 

disturbed areas. As DEQ finally observes, the reclamation of mining disturbance under Glacier 

Stone’s proposed reclamation plan would provide comparable utility and stability to that which 

existed prior to mining and to areas adjacent to the quarries, achieving the reclamation standard 

set forth in § 82-4-336(9)(a), MCA.

Plaintiffs’ challenge to the issuance of the operating permit based on the sufficiency of 

Glacier Stone’s reclamation plan is without merit.

Plaintiffs contend that DEQ violated § 82-4-336(9)(b)(i)-(iv) by approving a reclamation 

plan that fails to provide sufficient measures for open pits and rock faces. Section 82-4-336(9)(b) 

establishes standards for reclaiming open pits and rock faces as follows:

With regard to open pits and rock faces, the reclamation plan must provide sufficient 
measures for reclamation to a condition:

(i) of stability structurally competent to withstand geologic and climatic conditions 
without significant failure that would be a threat to public safety and the environment;

(ii) that affords some utility to humans or the environment;

(iii) that mitigates postreclamation visual contrasts between reclamation lands and 
adjacent lands; and
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(iv) that mitigates or prevents undesirable offsite environmental impacts.

As DEQ observes, Glacier Stone’s quarry operation is not expected to create an open pit or a 

rock face, but would instead generally disturb the ground from which the rock has been removed. 

Accordingly, reclamation standards for open pits and rock faces will not likely apply. However, 

as DEQ notes, the reclamation plan addresses reclamation of highwalls in the event they are 

created. The Plaintiffs focus their objection on Glacier Stone’s asserted inability to revegetate 

“destabilized” slopes, and Plaintiffs assert this would be impossible without the importation of 

soils. DEQ points out, however, that the standards for reclaiming open pits and rock faces at §

82-4-336(9)(b)(i)-(iv), MCA, does not require the measures described in the Plaintiffs’ objection. 

As DEQ notes, the proposed reclamation plan satisfies the reclamation requirements of § 82-4-

3336(9)(b), MCA, by providing for the scaling back of highwalls and stabilization of upslope 

scree or loose rock for stability and safety and further provides for the grading of cut slopes and 

highwalls in unconsolidated material and the grading of overburden and waste rock against the 

highwall to mitigate post reclamation visual contrasts between reclamation lands and adjacent 

lands. In addition, DEQ notes, revegetation of the quarry floor and other areas which are 

disturbed, but not quarried, would reduce post-reclamation visual contrasts in addition to 

providing wildlife habitat. Any remaining highwall or rubble or scree feature left remaining 

would provide habitat comparable to currently existing rocky outcrops and talus slopes. The 

quarry floor would be graded to provide a free draining topography to avoid the creation of a 

quarry pond. Further, DEQ does not anticipate that the proposed quarry operation will create an 

open pit of any significant size and the use of backfill, in addition to the grading of overburden 

and waste rock against the highwall provided in the proposed reclamation plan, would not be 

necessary to achieve the reclamation standards set forth in § 82-4-336(9)(c), MCA.
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The Plaintiffs’ final challenges to Glacier Stone’s proposed reclamation plan lack merit.

CONCLUSION

The Plaintiffs have not demonstrated they are entitled to summary judgment on any of the 

grounds raised in their joint motion for summary judgment. Defendants DEQ and Glacier Stone 

have demonstrated, conversely, that they are entitled to summary judgment on Counts 1 (MEPA 

violation claims) and Counts 2 (MMRA violation claims) as pleaded, similarly, in both of the 

Amended Complaints filed by the Plaintiffs. Finally, because the Plaintiffs have not prevailed on 

their similarly-pleaded Counts 1 (MEPA violation claims), their requests for injunctive relief 

based on the alleged unconstitutionality of § 75-1-201(6)(c), MCA are moot, and their similarly-

pleaded Counts 3 (Montana Constitution claims) will be dismissed.

ORDER

For the reasons discussed above, the Plaintiffs’ Joint Motion for Summary Judgment 

(Dkt. No. 45) is DENIED; Defendant Glacier Stone’s Motion for Summary Judgment (Dkt. No. 

48) is GRANTED; summary judgment is GRANTED to Defendant DEQ as to all of the 

Plaintiffs’ claims against it; and the Plaintiffs’ Amended Complaints are DISMISSED with

prejudice.

SO ORDERED.

ELECTRONICALLY SIGNED AND DATED BELOW.

/s/ Dan Wilson
Hon. Dan Wilson
District Court Judge

c: Lindsey Hromadka / Michelle Tafoya Weinberg / Bruce Fredrickson /
David K. W. Wilson, Jr.
Edward Hayes
Mark L. Stermitz / Danielle A. R. Coffman / Darrell Worm
Robert Cameron / Jeremiah R. Langston

Electronically Signed By:
Hon. Judge Dan Wilson

Fri, Dec 04 2020 05:18:39 PM
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Hon. Dan Wilson
District Court Judge, Dept. D
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motion for summary judgment (Dkt. No. 45). Plaintiffs request a declaration that DEQ’s issuance 
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of Operating Permit No. 00190 (the Permit) to Defendant Glacier Stone, LLC (Glacier Stone) 

was made in violation of the Metal Mine Reclamation Act (MMRA) and, therefore, void ab 

initio. Plaintiffs further request a declaration that the Environmental Assessment conducted by 

DEQ is illegal and violates the Montana Environmental Policy Act (MEPA). 

The Plaintiffs’ joint motion is opposed.

Defendant Montana Department of Environmental Quality (DEQ) sets out its opposition 

to the Plaintiffs’ joint motion in its answer brief and, additionally, requests summary judgment in 

its favor on the claims in Plaintiffs’ Amended Complaints (Dkt. No. 54). Glacier Stone sets out 

its opposition to the Plaintiffs’ joint motion in its answer brief (Dkt. No. 55). Intervenor State of 

Montana sets out its position in its answer brief (Dkt. No. 52) and, more particularly, requests 

that this Court avoid the constitutional issue raised by the Plaintiffs – whether § 75-1-201(6)(c), 

MCA, satisfies Montana’s constitutional right to a clean and healthful environment. 

Further, Glacier Stone has moved for summary judgment (Dkt. No. 48) on all issues 

raised in the Plaintiffs’ Amended Complaints. The motion is opposed. Plaintiffs set out their 

opposition to Glacier Stone’s motion in their answer brief (Dkt. No. 53). 

The motions are fully briefed.

On October 26, 2020, the Court conducted a hearing on the motions. Attorneys David K. 

W. Wilson, Jr. and Lindsey W. Hromadka argued for Plaintiffs. Special Assistant Attorney 

General Edward Hayes argued for DEQ. Attorney Mark L. Stermitz argued for Glacier Stone. 

Assistant Attorney General Jeremiah Langston appeared for Intervenor State of Montana. 

The motions are submitted and ready for decision.
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ANALYSIS

Because the Legislature modeled the Montana Environmental Policy Act (MEPA) on the 

National Environmental Policy Act (NEPA), federal authority construing NEPA is generally 

persuasive guidance in the construction of similar provisions of MEPA. Bitterrooters for 

Planning, Inc. v. Mont. Dep't of Envtl. Quality, 2017 MT 222, ¶ 18, 388 Mont. 453, ¶ 18, 401 

P.3d 712 (other citations omitted). Federal courts reviewing agency actions taken under NEPA 

apply the standard at 5 U.S.C. § 706(2) of the federal Administrative Procedure Act, which 

provides that a reviewing court shall “hold unlawful and set aside agency action . . . found to be

. . . arbitrary, capricious . . . or otherwise not in accordance with law[.]” Alliance for the Wild 

Rockies v. Probert, 412 F. Supp. 3d 1188, 1195-96 (D. Mont. 2019). Where an agency’s 

administrative record is complete and constitutes the whole and undisputed facts underlying 

agency decision making, summary judgment is the appropriate vehicle to address claims that the 

agency action is arbitrary, capricious or unlawful. Id. at 1196 (citing City & Cty. of S.F. v. United 

States, 130 F.3d 873, 877 (9th Cir. 1997) (“[T]he function of the district court is to determine 

whether or not as a matter of law the evidence in the administrative record permitted the agency 

to make the decision it did.”). All parties, except Intervenor State of Montana,1 have requested 

summary judgment in their favor. Further, this Court previously denied the Plaintiffs’ joint 

motion to supplement the administrative record. Therefore, this Court’s consideration of the 

parties’ arguments in support of their requests for summary judgment is appropriately limited to 

the administrative record, which is deemed to be both complete and constituting the whole and 

undisputed facts underlying DEQ’s issuance of the Permit to Glacier Stone under the MMRA 

                        
1 Intervenor State of Montana is participating in this action for the purpose of defending the 
constitutionality of § 75-1-201(6)(c), MCA, of the Montana Environmental Policy Act against 
the challenge that the statute violates Montana’s right to a clean and healthful environment.
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and DEQ’s determination that its issuance of the Final Environmental Assessment (EA or Final 

EA) satisfies DEQ’s obligation for review of Glacier Stone’s application under MEPA.

In relevant part, the administrative record sets out the following matters.

1. On April 27, 2017, Glacier Stone applied for an operating permit to mine for decorative rock 

on property in Flathead County that is less than one mile from Little Bitterroot Lake. (AR 

896; 914). Glacier Stone had previously operated under a Small Miner Exclusion Statement 

(SMES) in accordance with the Metal Mine Reclamation Act (MMRA), which allows 

miners, under certain conditions, to operate mines less than five acres in size without an 

operating permit. (Id.). Glacier Stone leases the property it uses for the mine. (AR 892; 914)

2. Glacier Stone is a supplier of architectural and landscaping stone and has been operating at 

two sites under SMES 07-027 since the early 2000s, Canyon Creek and Glacier Mountain. 

With its application, it sought to convert the existing operation from one under the SMES to 

a single general operating permit under the MMRA. (AR 50)

3. Glacier Stone violated its SMES permit, and because it exceeded the SMES requirements, it 

had to apply for an operating permit, or reclaim its operation back into compliance with the 

SMES. It chose to apply for the permit. The EA provides the following detailed description 

of the SMES and how its violation led to the current application: 

Glacier Stone has previously conducted rock mining operations at the site under (SMES) 
#07-27 that was issued in 2015. SMES #07-27 covered an operation consisting of mining 
at two sites (Canyon Creek and Glacier Mountain) located in close proximity to each 
other. Glacier Stone is applying for an operating permit to cover the mining operations 
conducted at these sites because the disturbance area has grown beyond 5-acres - the size 
limitation for operating under the SMES. . . . The option for applying for an operating 
permit was a corrective action identified in a December 27, 2016 (DEQ) violation letter. 
The violation letter was issued by DEQ to Glacier Stone for operating two SMES sites 
within 1-mile of each other, and for having a disturbance between the two sites that 
exceeded the 5-acre SMES limitation. (AR 914).
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4. After DEQ processed Glacier Stone's application, DEQ prepared a draft environmental 

assessment (Draft EA) on July 20, 2018. (AR 892-909).

5. In the Draft EA, DEQ described Glacier Stone's proposal and purported to evaluate its 

impacts. Rock would be removed by handpicking, drilling and blasting, followed by 

excavation and hauling, ripping with a bulldozer or excavation followed by removal. (AR 

895).The mine was projected to operate for 25-years, 9 ½ -hours per day Monday through 

Friday. (AR 896).The existing mining sites under the SMES would be expanded by removing 

vegetation, stripping and stockpiling available soil, and removing overburden or waste rock 

to access the desired rock. (AR 895)

6. The Draft EA noted that the proposal includes essentially a removal of a mountain top by 50-

feet as illustrated below: 

7. In the Draft EA, DEQ stated “[n]o baseline water quality and quantity measurements in the 

greater project area have been collected.” (AR 898). DEQ states in the Final EA that “[n]o 
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baseline water quality and quantity measurements in the greater project area have been 

collected by DEQ.” (AR 0920). Further, the Draft EA stated “[t]here will be minimal risk of 

degradation to surface or groundwater resulting from this project because of the distance to 

surface water and the water table. There would be some modifications to storm water run-off 

patterns due to changes in topography and storm water control best management practices.”

8. The Draft EA stated, “[m]inimal particulate would be produced or become airborne during 

operations due to the breaking up and movement of rock product.”

9. The Final EA concludes that it has not identified any “long-term or significant impacts 

associated with the proposed activities on any environmental resource.” (AR 908)

10. DEQ provided the Code Compliance Officer for the Flathead County Planning and Zoning 

Office an electronic copy of the Draft EA. The Code Compliance Officer indicated that there 

were no County regulations or plans applicable to the quarrying activities to be conducted 

under the proposed permit. The Little Bitterroot Lake Neighborhood Plan is part or the 

Flathead County Growth Policy. The quarries operated by Glacier Stone are not located 

within the area encompassed by the Little Bitterroot Lake Neighborhood Zoning District. 

(AR 942)

11. The DEQ received several dozen comments regarding the Draft EA, including comments 

from the Plaintiffs. (AR 937-992)

12. In the section of the Draft EA addressing “private property impacts,” the document addressed 

only impacts to Glacier Stone’s property, not to any property surrounding the mine that will 

be affected, such as the Belks’ or other potentially affected property. (AR 905-906).“DEQ's 

issuance of an operating permit with conditions could affect the applicant's real property. 

DEQ has determined, however, that the permit conditions are reasonably necessary to ensure 
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compliance with applicable requirements of the (MMRA) .... [t]herefore, DEQ's issuance of 

the operating permit with conditions would not have private property taking or damaging 

implications." (AR 906).This statement was carried over into the Final EA. (AR 932-933)

13. The Belks submitted extensive comments on the Draft EA through counsel (AR 937-945), 

and through their consultant, Water and Environmental Technology (WET). (AR 946-960)

14. Glacier Stone's application materials for the Operating Permit clearly show the Belks’ 

property nearly surrounding the property Glacier Stone leases for the mining operations (AR 

34):

15. The letter from Belks’ counsel dated August 2, 2018 noted this fact. It also noted that they 

have “property rights that are adversely affected by the actions of Glacier Stone.” (AR 

937).The letter contains a detailed history of the property leased by Glacier Stone, and the 
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Belk properties, and describes the Belks’ purchase of portions of property formerly owned by 

Williams Jarvis (Jarvis). Glacier Stone currently leases other property owned by Jarvis for 

the mine. Attached to the letter was Glacier Stone's Exhibit A (photo immediately above) 

showing the Belks’ property in relation to the Glacier Stone property. (AR 945).The letter 

discussed how the Belks’ claim a “reciprocal access easement through the center of the 

mining property,” delineated on AR 945, which, at the time, Glacier Stone was blocking. The 

letter went on to state: “The Draft EA should thoroughly evaluate the mine’s impacts on the 

Belks’ property and property rights. Instead, the EA contains no discussion of the impacts to 

neighboring property owners, including the Belks, nor does it discuss the access easement 

that the Belks have through the mine site. Glacier Stone has routinely interfered with the 

Belks’ access easement as well as trespassed on other neighboring property of the Belks.” 

(AR 938).The letter then noted one of MEPA’s purposes is to “protect the right to use and 

enjoy private property free of undue government regulations” (§ 75-1-102 (2), MCA); and 

that environmental reviews must evaluate “any regulatory impacts on private property rights, 

including whether alternatives that reduce, minimize or eliminate the regulation of private 

property rights has been analyzed.” (AR 939)

16. DEQ received a comment on the Draft EA asserting that it failed to discuss impacts to the 

Belk’s property or their road easement. In response, DEQ stated that it was aware of a 

reciprocal easement agreement signed by predecessors in interest to the Belks and Glacier 

Stone, that any dispute regarding the existence or enforcement of the easements was a civil 

matter, and that DEQ was not a court and did not have the authority to adjudicate competing 

civil matters regarding private property. (AR 939). Section 82-4-336(10), MCA, requires a 

reclamation plan to provide sufficient measures to ensure public safety. DEQ considered 
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whether members of the public had access to the quarry site which could potentially expose 

them to safety risks. In that context, DEQ reviewed the reciprocal access agreement and other 

documents. Based on that review, DEQ expressed a belief that the Belks did not have a road 

easement that goes through the quarry site. DEQ, however, reiterated that DEQ’s action on 

Glacier Stone’s application for an operating permit was not the proper forum to adjudicate 

the Belks’ asserted access easement because DEQ is not a court and has no authority to 

adjudicate private property claims. (AR 939)

17. DEQ then stated: “The private property being protected in[§ 75-1-201 (l)(b)(iv)(D), MCA] is 

the private property rights of the applicant. DEQ conducts the private property assessment if 

it is proposing to deny an application for a permit or to place in the approval of the 

application a condition that has not been agreed to be (sic) the regulated person at the time of 

the publication of the EA or EIS [Environmental Impact Statement]. Property owned by 

surrounding landowners are not being regulated and, therefore, are not subject to the private 

property analysis set forth in § 75-1-201 (l)(b)(iv)(D), MCA.” (AR 939).

18. AR 561 shows the “New Road” for the mine running through the Belks’ property into the 

NW comer of the permit area. AR 34 depicts an “Access Road” on the west side of the Jarvis 

property traversing the Belk property. That road has been abandoned. AR 34 also shows a 

second road running through the Plum Creek property to the east (now owned by Belks) into 

the mine permit area. That access route is limited to residential use, and accordingly, Glacier 

Stone does not have access to the mine permit area from the east. (AR 548; 554)

19. AR 555-561 is an “Amended and Restated Reciprocal Easement Declaration” between 

Wilkins, Jarvis and Trudeau. The “New Road” depicted on AR 561 is the main access road 

now used by Glacier Stone. Under the Amended and Restated Reciprocal Easement, the 
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Belks, as owners of the subservient estate, are subject to this access easement providing the 

main access to the Glacier Stone Mine.

20. Plaintiff Art Vail submitted a comment, which was incorporated into the Draft EA. (AR 

865).Vail's comment noted the past history of Glacier Stone's violations of its SMES permit. 

Vail additionally noted the fact that Glacier Stone had “trashed” the mountain top by 

throwing rock over the cliff face, which destroyed the “aesthetics from the lake[.]” Vail also 

commented on the water pollution of Little Bitterroot Lake, air pollution and noise pollution

– all caused by Glacier Stone’s mining operations. Lastly, Vail raised concerns that

reclamation of the two SMES sites had never materialized, and that DEQ should require a 

sufficient bond to ensure adequate reclamation of the expanded mining. (Id.).

21. Herb Rolfes, Operating Permit Section Supervisor for DEQ, conducted a site investigation on 

or before July 25, 2018. In an email to Glacier Stone, Mr. Rolfes stated, “One question that 

has arisen and is a concern of the nearby landowners is that in the past rock was pushed off 

the edge of the working area and downslope. This created a visual impact that still exists. 

Please commit to not pushing material over the edge of the working area . . . [a]lso, not[e] 

how overburden is currently handled and would be handled in the future.” (AR 515)

22. Kevin Pederson, Glacier Stone representative, responded “We have no problem committing 

to not pushing overburden off the cliff face. We might possibly even be able to get some seed 

on the exposed faces to green them up a bit.” Mr. Pederson did not address how overburden 

is currently handled under the Small Miner Exclusion Statement.

23. Plaintiffs Art Vail and Herb Engel signed a statement and petition created by the Little 

Bitterroot Lake Association ("LBLA"), of which Vail and Engel are members. (AR 1049-

1067). The LBLA was formed in 1935 by area residents concerned about the Lake’s pristine 
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water quality. (AR 530-531; 948). Importantly, the Lake is the “primary” source of drinking 

water for lakeshore residents. (AR 533)

24. The LBLA submitted extensive comments to the DEQ, including the aforementioned 

statement and petition, which was signed by over 70 landowners. (AR 1049-1067). The 

LBLA comments are primarily concerned with the potential pollution of Little Bitterroot 

Lake. LBLA notes that seasonal streams were not reviewed in the Draft EA, “there are 

seasonal streams/creeks that run from the site to our lake. One is known to be quite 

voluminous. Because of its heavy flow it is one of the first to open up the ice from the shore . 

. . [ w ]e request a more complete impact study of the site, the watershed, and a competent 

review of the effect on Little Bitterroot Lake Water Quality.” (AR 980). LBLA additionally 

raised concerns about the potential impacts to cultural uniqueness and diversity and private 

property rights: “[m]ost of us came to Marion and heavily invested in the area, because it was 

quiet, peaceful and beautiful . . . We have a culture, economic circumstances, and social 

structures built on that peaceful serenity. A MAJOR MINE in our backyard changes ALL 

that and this EA gives no consideration of our culture and investment.” (AR 856).The DEQ 

simply “noted” the comment and maintained its position that no significant impacts were 

contemplated. (Id.). That position was carried over into the Final EA. (AR 932). LBLA 

requested the DEQ conduct an EIS based on the concerns raised in its comments. (AR 968)

25. The Final EA states that “DEQ does not predict that sediment will travel from the site to 

Little Bitterroot Lake” [but] “even if flow were to escape the catchment basin, which it is not 

expected to do, the flow would not reach Little Bitterroot Lake.” (AR 869). In drawing that 

conclusion, the Draft EA reasoned, “runoff would have to take a circuitous route to reach 
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Little Bitterroot Lake. The flow path from the proposed disturbance area would be about 

three miles long [as] depicted on Figure WET-2.” (Id.).

26. DEQ considered two potential flow paths to Little Bitterroot Lake. (AR 920, 948). These 

flow paths are shown on the following diagram at AR 834. Most of the runoff from the two 

quarry sites would flow to a large natural catchment basin existing downgradient from the 

Canyon Creek and Glacier Mountain disturbance areas. The catchment basin is shown as the 

area devoid of vegetation on Figure WET-2, the diagram immediately above. (AR 949). This 

flow path is in a southerly direction. DEQ recognized that only a small portion of the north 

quarry is in a watershed to the north. (AR 0920, 0948). There is also a catchment basin in this 

flow path. Several berms located within the permit area will stop the transport of sediment in 

Glacier Slone Surface Water Flea Paths
Figure WET•2
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a storm event. DEQ considered this potential northern flow path, but dismissed it as very 

unlikely as a contaminant transport because of these filters. The majority of the north quarry 

will drain toward the coarse rock basin at the head of the longer southern flow. (AR 0920, 

0948). DEQ did not predict that sediment will travel to Little Bitterroot Lake because of the 

various filters that exist along the path. The large catchment basin existing downgradient 

from both mine sites is composed of porous gravel/rock. Any runoff carrying sediment from 

the two quarry sites will infiltrate into the subsurface and drain away, providing for any 

deposition of any transported sediment within this coarse rock filter. Even if flow were to 

escape the catchment basin, which it is not expected to do, the flow would not reach Little 

Bitterroot Lake. Runoff would have to take a circuitous route about three miles long to reach 

Little Bitterroot Lake. This flow path is also porous and vegetated, promoting the settling of 

any transported sediment prior to reaching Little Bitterroot Lake. 
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27. In addition, DEQ indicated that Glacier Stone would have to obtain coverage under the 

Multi-Sector General Permit for Storm Water Discharges Associated with Industrial Activity,

requiring Glacier Stone to implement best management practices to minimize discharge of 

sediment from the site. Finally, DEQ indicated that Glacier Stone is required to construct 

berms along haul roads and the main operations area as required by the Mine Safety and 

Health Administration. In addition to providing mine safety, the berms would function as 

water control. Based on these factors, DEQ predicted that sediment from storm water running 

off the permit area may travel beyond the boundary. However, the identified filters (primarily 

coarse, porous ground and vegetation) would limit the transport to tens or hundreds of feet 

beyond the permit boundary and would not reach Little Bitterroot Lake. (AR 0920, 0948)

va
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28. WET submitted comments on behalf of the Belks. (AR 866-871). In its comments, WET 

noted that DEQ inaccurately stated that “no baseline water quality and quantity 

measurements in the greater project area have been collected.” WET then discussed the need 

for DEQ to review such baseline data, including determining the depth to groundwater, the 

potential for metals to be released into surface water, the potential impact to local water 

resources, the potential for metals to be released to groundwater, evaluating best management 

practices to prevent degradation of water quality, and water management at the mine. (AR 

947). WET noted that it had been collecting water quality data for the Little Bitterroot Lake 

for the past 18 years and provided a several paragraph summary of its report on the Little 

Bitterroot Lake’s water quality. WET then stated “(t)his summary illustrates the pristine 

water quality in this lake, and the fact that it is predominately (sic) fed by area ground 

water.” WET recommended that the monitoring of the lake’s water quality be taken over by 

Glacier Stone. Finally, WET took issue with DEQ’s conclusion that the mine posed minimal 

risk to ground and surface water: “It is difficult to make this statement as the aquifer beneath 

the site is much shallower that (sic) indicated and impacts from surface infiltration would be 

difficult to predict and impossible to detect without baseline sampling.” (AR 948-949)

29. By letter dated November 9, 2018, Lisa-kay Keen, Compliance Inspector for DEQ’s Water 

Quality Division, notified Glacier Stone that it would have to take corrective action by (1) 

implementing additional best management practices and maintain existing best management 

practices to minimize the discharge of sediment from the site; and (2) submitting a notice of 

intent package to DEQ to obtain coverage under the Multi-Sector General Permit for Storm 

Water Discharges Associated with Industrial Activity. In her letter, Inspector Keen stated 
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that, “[t]here are two unnamed ditches to the Little Bitterroot Lake; one to the north flowing 

southwest, and the other flowing east and south. Storm water runoff from the site has the 

potential to discharge to both unnamed ditches.” Inspector Keen’s identification of the two 

unnamed ditches to Little Bitterroot Lake is consistent with the identification of two potential 

flow paths in the Final EA. Additionally, Inspector Keen states that runoff from Glacier 

Stone’s operation would discharge to the ditches; she does not indicate that the runoff would 

discharge to Little Bitterroot Lake via the ditches. Thus, her correspondence with Glacier 

Stone is consistent with the analysis in the Final EA. (AR 1095-97)

30. Glacier Stone submitted a “Notice of Intent (NOI) Form” to DEQ requesting coverage under 

the Multi-Sector General Permit for Storm Water Discharges Associated with Industrial 

Activity dated August 15, 2019. (AR 1112). Instruction for completing the form are attached 

to the NOI. (AR 1116-1122). These instructions indicate that “surface waters” is defined to 

include any waters on the earth’s surface including, but not limited to, streams, lakes, ponds, 

reservoirs, or other surface water, including any ephemeral and intermittent drainage ways 

and irrigation systems.” The instructions require identification of the receiving surface water 

and the latitude and longitude of the outfall using decimal degrees. (AR 1120).Based on the 

location of the outfalls, the receiving “surface water” is the drainage way existing between 

the Glacier Mountain and Canyon Creek disturbance areas. Glacier Stone provided the 

coordinates for the outfalls on the NOI Form. The NOI Form instructions indicate that if the 

immediate receiving water is unnamed, the applicant is required to provide the latitude and 

longitude of the immediate receiving water and indicate the closest named surface water that 

the unnamed receiving water flows into, more particularly, the unnamed tributary to Rock 

Creek or unnamed drainage to Clear Creek. (AR 1120). Under these instructions, Glacier 
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Stone should have indicated that the immediate receiving water was an unnamed drainage to 

Little Bitterroot Lake. However, Glacier Stone identified Little Bitterroot Lake as the 

receiving water. (AR 1114)

31. In the comments DEQ received on the Draft EA, commenters raised concerns regarding 

impacts from blasting, including noise and dust impacts. (AR 0939, 0949, 0970). In response 

to these comments, DEQ indicated that Glacier Stone would be conducting blasting less than 

once a year at the site. (AR 0939, 0970).The operating permit issued to Glacier Stone 

(Operating Permit No. 00190) requires Glacier Stone to conduct mining activities as 

specified in the operating and reclamation plan set forth in the application for an operating 

permit as revised during the deficiency review. (AR 0001). In its operating permit 

application, Glacier Stone indicated that if blasting were to be used, it would comply with 

provisions of § 82-4-356, MCA, and ARM 17.24.157-159. (AR 0057). Section 82-4-356, 

MCA, provides a procedure in which an owner of property who resides within an area 

subject to property damage or safety hazards related to the use of explosives files a complaint 

with DEQ. DEQ then investigates the complaint and, if the complaint is validated, orders the 

responsible party to make changes in the use of explosives to alleviate property damage or 

safety hazards. That complaint procedure is further described in ARM 17.24.157 through 

159.

32. In the Final EA, DEQ evaluated potential impacts on access to and quality of recreational and 

wilderness activities. (AR 00931).The heading of this section contains these questions: “Are 

wilderness or recreational areas nearby or accessed through this tract?” and “Is there 

recreational potential with the tract?” In the discussion of direct impacts, DEQ indicates that 

the quarries are on private land and at the end of the access road. DEQ acknowledges that 
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Little Bitterroot Lake is about a mile from the quarries. Finally, DEQ indicates that there are 

no wilderness areas nearby and no access to recreation areas from the site. On that basis, 

DEQ determined that there would be no impact to recreational potential on the proposed 

permit area. In its discussion of secondary impacts, DEQ took a broader view. DEQ indicates 

that recreators on Little Bitterroot Lake may notice activity and noise from the quarries due 

to running of heavy equipment and vehicle traffic. DEQ indicates that secondary impacts to 

access and quality of recreational activities would be minimal given the limited scope of the 

project and the almost one-mile distance between the quarries and Little Bitterroot Lake. (AR 

0931). In addition, DEQ acknowledges that the quarry disturbances would be visible from 

Little Bitterroot Lake. (AR 0928). While viewshed aesthetics would be impacted by the 

quarry operations, the visual disturbance would not dominate the landscape. (AR 0926).

DEQ received a comment on the Draft EA from the Little Bitterroot Lake Association 

(LBLA) indicating Glacier Stone was working within earshot of homes along the shoreline of 

Little Bitterroot Lake and requesting noise mitigation be imposed. LBLA indicated that 

specific and limited daylight and week day operations be written in the permit. (AR 0970).

Glacier Stone’s operating permit authorizes operating hours of 6:30 a.m. to 4:00 p.m., 

Monday through Friday. No weekend operations are proposed. (AR 0917)

33. Area residents experienced impacts from dust blowing from the quarry activities that Glacier 

Stone conducted under SMES #07-027. Deed restrictions have been put in place requiring 

Glacier Stone to perform dust abatement when Glacier Stone was using the access road. The 

Belks have had to call Glacier Stone to either water the road or put down road oil. These 

concerns were echoed by LBLA (AR 0969) and WET (AR 0949).
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34. DEQ had limited regulatory authority over Glacier Stone while it was conducting quarry 

activities under SMES #07-027, which did not include oversight of air impacts from dust 

blowing off the access roads. (AR 0940). Now that Glacier Stone will be regulated under an 

operating permit, DEQ has that authority. The operating permit requires Glacier Stone to take 

“reasonable precautions” regarding air quality impacts to meet the reasonable precautions 

and/or opacity standards, including the application of chemical dust suppressant and/or water 

on haul roads and access roads and the prompt revegetation of disturbed areas. (AR 0922, 

0951).The provisions of the operating permit are enforceable by DEQ under § 82-4-361(1), 

MCA.

35. The Canyon Creek quarry is located on a ridge that would be lowered by up to 50 feet and 

flattened. The height of the feature is approximately 450 feet from the base to the top. (AR 

0919). The site is a prominent topographic feature visible from populated and scenic areas. 

The Final EA includes photographs of the existing disturbance and other adjacent disturbance 

in the surrounding area from three vantage points – one from the north, one from the 

northwest, and one from the southwest. (AR 0927). The Final EA states that impacts to visual 

resources would be minimal due to the existing SMES disturbance and partially restricted 

view of the quarry sites. (AR 0928). There are hills in higher elevation to the east which 

would limit the viewshed of the site. The quarry disturbance would be visible from Little 

Bitterroot Lake and other neighboring residents and visitors may be able to see the 

disturbance. (AR 0928). While viewshed aesthetics would be impacted, the visual 

disturbance would not dominate the landscape. (AR 0926).

36. The Final EA states that Glacier Stone’s quarry operation is not expected to create open pits 

or rock faces. (AR 0943). This statement was in response to a comment submitted by 
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Plaintiffs challenging compliance with the reclamation standards that are specific to open pits 

and rock faces set forth in § 82-4-336(9)(b), MCA. The Final EA states that Glacier Stone’s 

mining operations are essentially creating large depressions in porous material, preventing 

most of the storm runoff that would transport sediment from leaving the quarry site. (AR 

0948). This statement was in response to Plaintiffs’ comment raising concerns that sediment 

may potentially be transported from the quarries to Little Bitterroot Lake. The use of 

different terms – “open pit” and “depressions” denotes different meanings. The Final EA is 

not contradictory in the use of these terms.

37. DEQ evaluated whether Glacier Stone’s reclamation plan would provide comparable utility 

and stability as that of adjacent areas. (AR 0917). Soil is shallow or non-existent over much 

of the proposed site. (AR 0917, 0946). However, Glacier Stone is required to salvage all 

available soil material for reclamation, although some soil may not be safely salvaged due to 

equipment limitations for equipment operating on steep slopes and rock terrain. (AR 0917, 

0919, 0946). The reclamation plan does not require Glacier Stone to import soil material; it 

does require Glacier Stone to add organic material, as necessary, to enhance the 

establishment of vegetation. (AR 0943, 0947)

38. Although there are minimal soil resources, gravel and loam are available in the disturbance 

area to serve as growth media. Glacier Stone has successfully reclaimed areas that it 

disturbed under SMES #07-027. The soils and fines left in place have been sufficient to re-

establish vegetation. (AR 0943). Photographs of the reclamation performed under SMES 

#07-027 showing successful reclamation, even given the limited amount of salvageable soil, 

are included in the record. (AR 0943)
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39. Glacier Stone’s reclamation plan requires the site to be reclaimed to a landscape dominated 

by rock rather than soil. (AR 0917). Rock dominated habitats are abundant in the area due to 

mountainous terrain, geology and glaciation. (AR 0917, 0946). Glacier Stone’s reclamation 

plan will provide comparable utility and stability to that of areas adjacent to the quarries. (AR 

0946). Glacier Stone’s quarry operation is not expected to create open pits or highwalls. (AR 

0917, 0944). If highwalls are created, Glacier Stone is required to scale back the highwall if 

necessary for stability and safety. Overburden and waste rock, if present, would be graded to 

conform to the natural topography against the highwall (if present) to match and blend with 

the existing topography and to ensure a free draining topography. The quarry floor would be 

graded, covered with growth media, and revegetated. Coarse rock would not be revegetated 

but would remain as a rubble or scree feature. (AR 0917, 0944). Any remaining highwall or 

rubble or scree feature would provide comparable habitat as currently existing rocky outcrops 

and talus slopes. (AR 0944)

40. DEQ issued its Final EA on March 8, 2019, addressing all comments that it received on the 

Draft EA.

41. On April 24, 2019, DEQ issued Operating Permit 00190 to Glacier Stone. (AR 4)

42. DEQ reviewed the reclamation plan contained in Glacier Stone’s application. Pursuant to the 

procedure set forth in § 82-4-337(1)(d)(i) and (iv), MCA, DEQ issued a completeness and 

compliance determination and a draft permit on October 20, 2017, determining that the 

proposed operation met the substantive requirements of the MMRA. One of its substantive 

requirements is the prevention of the pollution of water set forth in § 82-4-336(10), MCA. 

DEQ’s completeness and compliance determination did not address transportation of 

sediment to Little Bitterroot Lake. Pursuant to § 82-4-337(1)(f), MCA, issuance of the draft 



Page 22 of 49

permit as a final permit is the proposed state action subject to MEPA. Therefore, DEQ’s 

completeness and compliance determination was issued before the MEPA environmental 

review regarding Glacier Stone’s application for an operating permit began. In the Draft EA 

issued on July 20, 2018, DEQ did not analyze potential impacts on Little Bitterroot Lake 

from the transport of sediment by runoff from the quarry sites. (AR 0898). In its application 

of the significance criteria set forth in ARM 17.4.608, DEQ stated that no surface water 

would be impacted. (AR 989). In comments received by DEQ on the Draft EA, the Belks’ 

attorney and WET on behalf of the Belks, and the Little Bitterroot Lake Association (LBLA)

raised concerns regarding impacts on the water quality of Little Bitterroot Lake. In response 

to these comments, DEQ analyzed the potential impact on Little Bitterroot Lake from the 

transport of sediment. (AR 948). DEQ revised the Final EA to reflect the additional analysis. 

(AR 919-21). The analysis concluded that no impacts to surface water resources are expected 

because sediment would not travel from the site to Little Bitterroot Lake. (AR 0920). Under 

§ 82-4-337(2)(b), MCA, DEQ may include stipulations in a final permit that were not 

included in the draft permit by citing to the statute that gives DEQ the authority to impose the 

stipulation and the reason why it was not included in the draft permit. This provision gives 

DEQ a mechanism to modify the provisions of a final permit based on analysis conducted 

during the environmental review. DEQ did not impose additional stipulations in the final 

permit based on additional analysis because the analysis did not identify any impacts to 

surface water resources that would violate § 82-4-336(10), MCA. Moreover, the additional 

analysis did not change DEQ’s application of the significance criteria set forth in ARM 

17.4.608 which was based, in part, on the determination that no surface water would be 

impacted.
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43. Glacier Stone submitted a Storm Water Prevention Plan in August of 2019 after the Final EA 

was completed. Attached to the plan is Figure 3 entitled “Facility Operations, Drainage and 

[best management practices].” (AR 1152). Blue arrows on the figure denote “storm water 

flow direction.” The figure shows storm water flow direction leaving northerly from the 

Glacier Mountain disturbance area along an access road. Similarly, the map shows a 

southerly storm water flow direction on two roads from the Canyon Creek disturbance area. 

The figure shows that Glacier Stone is placing earthen berms and rock drainage swales along 

the road as best management practices. On one of the southerly roads, it shows construction 

of a runoff interceptor swale as a best management practice. DEQ Inspector Lisa-kay Keen 

conducted an inspection of the project area on November 2, 2008. Inspector Keen attached to 

her report photographs of the berms around quarry roads and areas of depressions to drop 

sediment prior to moving off-site that Glacier Stone has constructed to control sediment. (AR 

1107-1110). The figure also shows stormwater flow direction to the two outfalls covered 

under the Multi-Sector General Permit for Storm Water Discharges Associated with 

Industrial Activity. These two outfalls are located in the catchment basin existing 

downgradient from both the Canyon Creek and Glacier Mountain disturbance areas. DEQ 

determined that any runoff from the disturbance areas would infiltrate into the subsurface, 

providing for deposition of any transported sediment within this coarse rock filter area. (AR 

0920).

***** 

A party is entitled to summary judgment under Mont. R. Civ. P. 56 when there are no 

genuine issues of material fact and the moving party is entitled to judgment as a matter of law. 
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Vincelette v. Metro. Life Ins. Co., 273 Mont. 408, 410, 903 P.2d 1374, 1376 (1995). Summary 

judgment may be awarded to a nonmoving party, irrespective of that party’s failure to assert a 

cross-motion for summary judgment, provided the case warrants that result. Hereford v. 

Hereford, 183 Mont. 104, 107, 598 P.2d 600, 602 (1979). However, the court must be very 

careful that the original movant had a full and fair opportunity to meet the proposition, that there 

is no genuine issue of material fact, and the other party is entitled to judgment as a matter of law. 

Id. (citing 6 Moore's Federal Practice, para.56.12, pp. 56-331 and 56-334). Here, DEQ made its 

request for summary judgment on the Plaintiffs’ amended complaints in its answer brief to the 

Plaintiffs’ joint brief in support of their motion for summary judgment. The Plaintiffs had the 

opportunity to address DEQ’s proposition that it should have summary judgment both by 

addressing it in their reply brief and during the hearing on their joint motion for summary 

judgment. Should DEQ demonstrate it is entitled to summary judgment on the Plaintiffs’ 

amended complaints as a matter of law, the lack of a cross-motion for summary judgment by 

DEQ will not preclude this Court’s granting DEQ that relief. 

The standard of review of the sufficiency of an agency’s environmental review under 

MEPA is whether the decision was unlawful or arbitrary and capricious. Bitterrooters for 

Planning, Inc. v. Mont. Dep't of Envtl. Quality, 2017 MT 222, ¶ 15, 388 Mont. 453, 401 P.3d 712

(citing § 75-1-201(6)(a)(iii), MCA; Montana Wildlife Fed. v. Mont. Bd. of Oil & Gas Conserv., 

2012 MT 128, ¶ 25, 365 Mont. 232, 280 P.3d 877). An agency decision is unlawful if it does not 

comply with governing laws and administrative rules. Id. (citing North Fork Preservation Ass'n 

v. Dep't of State Lands, 238 Mont 451, 459, 778 P.2d 862, 867 (1989)). A court will sustain an 

agency’s interpretation of its rule “so long as it lies within the range of reasonable interpretation 

permitted by” the language of the rule. Id. (quoting Clark Fork Coal. v. Mont. Dep't of Envt'l 
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Quality, 2008 MT 407, P20, 347 Mont. 197, 197 P.3d 482). The interpretation of a statute by an 

agency may be entitled to “respectful consideration,” but the interpretation is not binding on a 

court. See Mont. Power Co. v. Mont. PSC, 2001 MT 102, ¶ 25, 305 Mont. 260, 26 P.3d 91 

(citing Doe v. Colburg, 171 Mont. 97, 100, 555 P.2d 753, 754 (1976)). 

An agency decision is arbitrary and capricious if made without consideration of all 

relevant factors or based on a clearly erroneous judgment. Bitterrooters for Planning, Inc., ¶ 16 

(citing Clark Fork Coal., ¶ 21; North Fork Preservation Ass'n, 238 Mont at 465, 778 P.2d at 

871). However, the arbitrary and capricious standard does not permit reversal “merely because 

the record contains inconsistent evidence or evidence which might support a different result.” Id. 

(quoting Montana Wildlife Fed., ¶ 25). Rather, the decision “must appear to be random, 

unreasonable or seemingly unmotivated based on the existing record.” Id. (quoting Montana 

Wildlife Fed., ¶ 25). A court may not substitute its own judgment for that of the agency but will 

not defer to an agency decision without a searching and careful review of the record to verify 

that the agency made a reasoned decision. Id. (citing Friends of the Wild Swan v. Dep't of Nat. 

Res. & Conservation, 2000 MT 209, ¶ 28, 301 Mont. 1, 6 P.3d 972; North Fork Preservation 

Ass'n, 238 Mont. at 465, 778 P.2d at 871).

The Plaintiffs’ view is that the Environmental Assessment (EA) conducted by DEQ for 

its review of the Glacier Stone Permit application was inadequate under MEPA criteria and, 

consequently, a full EIS must be required.

1. Water Quality of Little Bitterroot Lake

In their first contention, Plaintiffs argue that DEQ’s determination that the water quality 

of nearby Little Bitterroot Lake would not be impacted by Glacier Stone’s mining operation was 

an arbitrary and capricious decision because, as Plaintiffs see it, the administrative record 
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indicates the operation “has the potential to significantly affect the water quality of Little 

Bitterroot Lake” and, further, because the record contains conflicting evidence regarding the 

connection between stormwater discharges from the quarry and the waters of Little Bitterroot 

Lake, the potential impacts from the project trigger the need for a full EIS. Overall, the Plaintiffs 

contend that DEQ “dismissed as irrelevant” the water quality in Little Bitterroot Lake.

DEQ answers that its conclusion the water quality of Little Bitterroot Lake would not be 

impacted by Glacier Stone’s operation is based on its analysis of how and where the filtration 

and deposition of water-borne sediments from the operation will occur. DEQ made this analysis 

of this issue in the administrative record:

Based on multiple site visits by DEQ inspectors, small amounts of sediment that had 
discharged outside the proposed permit boundary were present. Because Glacier Stone is 
quarrying rock at the two sites its mining operations are essentially creating large 
depressions in porous material, preventing most of the storm runoff that would transport 
sediment from leaving the quarry area. Moreover, the perimeter of the site was walked 
(where accessible) by DEQ inspectors and was otherwise observed by DEQ staff on 
several occasions. The existing sediment control (berms and sediment control structures) 
and the rocky nature of the native and reclaimed ground allows for rapid infiltration of 
runoff and snowmelt both within the permit boundary and just outside the permit 
boundary.

Moreover, DEQ does not predict that sediment will travel from the site to Little Bitterroot 
Lake because of various filters that exist along the flow path. A large natural catchment 
basin exists downgradient from both the Canyon Creek and Glacier Mountain disturbance 
areas. The catchment basin is clearly shown as the area devoid of vegetation that exists 
between the two quarry sites depicted on WET-2.2 This catchment basin is composed of 
porous gravel/coarse rock. Any runoff carrying sediment from the two quarry sites would 
infiltrate into the subsurface and slowly drain away, providing for deposition of any 
transported sediment with this coarse rock filter.

Only a small portion of the north quarry is within a watershed to the north. There is also a 
catchment basin in this flow path. Several berms located within the permit area will stop 
the transport of sediment in a storm event. DEQ considered a potential northern flow 
path, but dismissed it as very unlikely as a contaminant transport of sediment because of 
these filters. The majority of the north quarry will drain toward the coarse rock at the 
head of the longer southern flow path. As discussed above, it is predicted that any flow of 

                        
2 The WET-2 diagram is shown, above, in paragraph 25.
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water carrying sediment from the north quarry would infiltrate in the coarse rock, 
depositing any sediment into the subsurface.

Even if flow were to escape the catchment basins, which it is not expected to do, the flow 
would not reach Little Bitterroot Lake. The distance between the nearest disturbance that
would be caused by the quarry operations and the lake is approximately one mile in a 
direct line. Runoff would have to take a circuitous route to reach Little Bitterroot Lake. 
This flow path is depicted on Figure WET-2. This pathway is also porous and vegetated, 
promoting the settling of any transported sediment prior to reaching Little Bitterroot 
Lake.

Finally, Glacier Stone will be required to obtain coverage under the Multi-Sector General 
Permit for Storm Water Discharges Associated with Industrial Activity. Glacier Stone has 
already implemented many of the best practices that may be required under the Multi-
Sector Permit for Storm Water Discharges Associated with Industrial Activity. The berms 
that it has constructed along the [haul roads] and around the main operations area as 
required by the Mine Safety and Health Administration (MSHA) also function as berms 
for water control. In addition, Glacier Stone has already constructed roadside ditches with 
turnouts to decrease the volume of water along the roadway and to minimize the sediment 
discharge.

Based on the above, DEQ predicts that sediment from storm water running off the permit 
area may travel beyond the boundary. However, the filters discussed above (primarily 
coarse, porous ground and vegetation) would limit the transport to tens or hundreds of 
feet beyond the permit boundary and would not reach Little Bitterroot Lake.

In addition, the DEQ Water Protection Bureau has notified Glacier Stone that they are 
required to apply for permit coverage under the Multi-Sector General Permit for Storm 
Water Discharges Associated with Industrial Activity (MSGP) at the Canyon Creek 
Quarry: MTUS002002.

In addition, DEQ answers that the administrative record shows that Glacier Stone 

committed to various measures to mitigate the sediment from its operation:

1. Implement/maintain additional [best management practices] to minimize discharge of 
sediment and non-sediment pollutants from the site.

2. Submit a Notice of Intent (NOI) package to the DEQ to obtain coverage under the 
MSGP.

3. Complete NOI-SWI form.
4. Submit a Storm Water Pollution Prevention Plan (SWPPP).
5. Submit all related permitting fees and/or expenses.
6. Identify/document all pollutant sources at the Canyon Creek Quarry. 
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In light of this report of its study and analysis of the water quality issue in the 

administrative record, DEQ maintains that its determination that the water quality of Little 

Bitterroot Lake would not be impacted by Glacier Stone’s operation shows that it met its 

obligation to take the requisite “hard look” at the potential impacts on Little Bitterroot Lake by 

completing the appropriate significant impacts analysis mandated by ARM 17.4.608. More 

particularly, DEQ maintains that it appropriately identified, considered, and applied each of the 

“significance criteria” at ARM 17.4.608 in making its determination that the water quality of 

Little Bitterroot Lake would not be impacted by Glacier Stone’s operation. Therefore, as DEQ 

maintains, the preparation of the EA was the appropriate level of environmental review under 

MEPA and a full EIS is not required. 

Similarly, Glacier Stone argues that DEQ’s analysis of the water quality issue is correct 

as a matter of law. In this regard, Glacier Stone quotes Bark v. U.S. Bureau of Land Mgmt., 643 

F.Supp.2d 1214, 1223 (D. Or. 2009) for the proposition that an agency “is not required to 

conduct any particular test or to use any particular method, so long as the evidence provided to 

support its conclusions, along with other materials in the record, ensure that the agency made no 

clear error of judgment that would render its action arbitrary and capricious.” 

ARM 17.4.608 states the following:

DETERMINING THE SIGNIFICANCE OF IMPACTS

(1) In order to implement 75-1-201, MCA, the agency shall determine the significance of 
impacts associated with a proposed action. This determination is the basis of the agency's 
decision concerning the need to prepare an EIS and also refers to the agency's evaluation 
of individual and cumulative impacts in either EAs or EISs. The agency shall consider 
the following criteria in determining the significance of each impact on the quality of the 
human environment:

(a) the severity, duration, geographic extent, and frequency of occurrence of the impact;
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(b) the probability that the impact will occur if the proposed action occurs; or conversely, 
reasonable assurance in keeping with the potential severity of an impact that the impact 
will not occur;

(c) growth-inducing or growth-inhibiting aspects of the impact, including the relationship 
or contribution of the impact to cumulative impacts;

(d) the quantity and quality of each environmental resource or value that would be 
affected, including the uniqueness and fragility of those resources or values;

(e) the importance to the state and to society of each environmental resource or value that 
would be affected;

(f) any precedent that would be set as a result of an impact of the proposed action that 
would commit the department to future actions with significant impacts or a decision in 
principle about such future actions; and

(g) potential conflict with local, state, or federal laws, requirements, or formal plans.

(2) An impact may be adverse, beneficial, or both. If none of the adverse effects of the
impact are significant, an EIS is not required. An EIS is required if an impact has a 
significant adverse effect, even if the agency believes that the effect on balance will be 
beneficial.

DEQ maintains that its review and analysis of Glacier Stone’s operation and its

subsequent determination that the operation is not predicted to significantly impact the human 

environment demonstrates that the EA was the appropriate level of environmental review under 

MEPA. In further support DEQ cites Alliance for the Wild Rockies v. Savage, 209 F.Supp.3d, 

1181, 1189 (2016) for the proposition that “Courts must be mindful to defer to agency expertise, 

particularly with respect to scientific matters within the purview of the agency. The ultimate 

standard of review is a narrow one and a court may not substitute its judgment for that of the 

agency[.]” DEQ further notes that the Plaintiffs have not raised a substantial question whether 

Glacier Stone’s operation may have a significant effect on the water quality in Little Bitterroot 

Lake. In particular, DEQ notes that the Plaintiffs cite communications between DEQ Inspector 

Keen and Glacier Stone in which Inspector Keen acknowledges there are two unnamed ditches
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that run toward Little Bitterroot Lake but did not indicate that water-borne sediment or pollutants 

would reach Little Bitterroot Lake through these ditches.

Glacier Stone notes the administrative record shows that DEQ reviewed the information 

regarding the possibility of water from the quarry reaching Little Bitterroot Lake, along with the 

information provided by the Plaintiffs and DEQ’s own observations to make this determination:

Even if flow were to escape the catchment basins, which it is not expected to do, the flow 
would not reach Little Bitterroot Lake. The distance between the nearest disturbance that 
would be caused by the quarry operations and the Lake is approximately one mile in a 
direct line. Runoff would have to take a circuitous route to reach Little Bitterroot Lake. 
The flow path from the proposed disturbance area would be about three miles long. This 
flow path is depicted on Figure WET-2. This pathway is also porous and vegetated, 
promoting the settling of any transported sediment prior to reaching Little Bitterroot 
Lake.

Glacier Stone further seeks to distinguish an authority cited by the Plaintiffs on the need 

for a full EIS to examine the water quality issue and the need for water quality monitoring. 

Plaintiffs rely on Idaho Conservation League v. U.S.F.S., 2019 U.S. Dist. LEXIS 219476. There, 

a U.S. District Court determined that an EA was insufficient and that an EIS must be prepared 

when the analysis in the EA acknowledged that mine drilling activities could encounter 

groundwater, alter groundwater quality, and discharge drilling fluids to subsurface zones. 

However, the Forest Service had not determined how the fluid discharge would drain into the 

existing groundwater and no groundwater monitoring was occurring to determine whether the 

drilling fluids were being carried into a creek. Glacier Stone is correct that Idaho Conservation 

League is distinguishable. 

In the Idaho case, the pollutant potentially affecting groundwater quality was, itself, a 

liquid – a miscible drilling fluid that would mix with groundwater and be carried wherever the 

groundwater flowed. Here, the pollutant from Glacier Stone’s operation is sediment – a non-fluid 

constituent of stormwater discharge or other runoff which is separable from the stormwater or 
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runoff, itself, by the action of the water flowing through various constructed and natural features, 

including berms situated within the Permit area, catchment basins, and the coarse rock, porous 

ground, and vegetation existing withing the flowpaths downgradient from both mine sites. 

The administrative record demonstrates that DEQ took the requisite hard look at the 

potential impacts on the water quality of Little Bitterroot Lake from Glacier Stone’s operation by 

engaging in an analysis of the significant impacts factors set out in ARM 17.4.608. Further, DEQ 

appropriately identified, considered, and applied each of the ‘significance criteria’ in making its 

determination that the water quality of Little Bitterroot Lake would not be impacted by Glacier 

Stone’s operation, and DEQ made this determination by applying its particular expertise to the 

appropriate considerations.3 The Plaintiffs have not shown that DEQ committed any clear error 

of judgment or engaged in its investigation, analysis, and determination that Glacier Stone’s 

operation will not significantly affect the water quality of Little Bitterroot Lake, in a manner 

which could be characterized, properly, as either arbitrary or capricious. Neither have Plaintiffs

shown that DEQ erred in not imposing water quality monitoring protocols on Glacier Stone or in 

declining to conduct a full EIS to include either a water quality monitoring protocol or obtaining 

the full water quality monitoring data collected by WET – as opposed to a summary of the full 

data actually submitted by Plaintiffs for the administrative record – because DEQ could properly 

                        
3 As its argument implies, DEQ’s conclusion about the potential impact by Glacier Stone’s 
operation on the water quality of Little Bitterroot Lake cannot be shown to be arbitrary or 
capricious or demonstrate a clear error of judgment, because DEQ’s analysis does not conclude 
that stormwater or runoff from Glacier Stone’s quarry could not, conceivably, reach the shores of 
Little Bitterroot Lake. Rather, DEQ’s investigation, review, and analysis of the stormwater and 
runoff from Glacier Stone’s quarry supports its determination that the waterflows will not be 
sufficient to carry the sediment as far as Little Bitterroot Lake due to the filtration and settling of 
sediments which will occur within the various flowpaths of the runoff due to the placement and 
existence of berms within the permit area, the coarse rock, porous ground, and vegetation 
existing within the catchment basins downgradient from both mine sites. As DEQ’s analysis 
concludes, the deposition of any transported sediment will occur within to tens or hundreds of 
feet from the permit boundary and the sediments will not reach Little Bitterroot Lake.
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determine without such data and without imposing such protocols that the sediment from Glacier 

Stone’s operation would not be carried by stormwater discharge or other runoff as far as Little 

Bitterroot Lake. DEQ determined, properly, that preparation of the EA was the appropriate level 

of environmental review under MEPA with respect to the water quality issues raised by Plaintiffs 

and that an EIS is not required on such bases.

2. Air Quality

In their second contention, Plaintiffs argue that the EA is replete with incomplete, 

inaccurate, and contradictory information regarding air quality. Plaintiffs further contend that 

“although the EA notes that ‘potential impacts are expected to be less than the permit threshold 

requirement,’ and ‘DEQ does not believe the particulate matter would be hazardous to nearby 

residents,’ the record reflects that the Belks, as immediately neighboring landowners, and [Little 

Bitterroot Lake Association] members had already experienced serious air quality impacts from 

the existing operation pre-expansion, which was not adequately evaluated in the EA.”

DEQ answers that, in response to comments submitted by Plaintiffs’ counsel and 

consultant (WET) concerning air quality impacts, DEQ considered the issue as demonstrated by 

the following analysis in the EA:

DEQ reviewed the proposed activities at the quarry and has determined that the potential 
emissions from the equipment are less than the applicable threshold for requiring a 
Montana Air Quality Permit (ARM 17.8.743(1)(b)). However, Glacier Stone would still 
be subject to the following emission standards which apply to both permitted and 
unpermitted facilities.

• ARM 17.8.304(2) Visible Air Contaminants – No person may cause or authorize 
emissions to be discharged into the outdoor atmosphere from any source installed after 
November 23, 1968, that exhibit an opacity of 20% or greater averaged over 6 
consecutive minutes.

• ARM 17.8.308(1) Particulate Matter, Airborne – No person shall cause or 
authorize the production, handling, transportation, or storage of any material unless 
reasonable precautions to control emissions of airborne particulate matter are taken. Such 
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emissions of airborne particulate matter from any stationary source shall not exhibit an 
opacity of 20% or greater averaged over six consecutive minutes, except for emission of 
airborne particulate matter originating from any transfer ladle or operation engaged in the 
transfer of molten metal which was installed or operating prior to November 23, 1968.

• ARM 17.8.308(2) Particulate Matter, Airborne – No person shall cause or 
authorize the use of any street, road, or parking lot without taking reasonable precautions 
to control emissions of airborne particulate matter.

To satisfy “reasonable precautions” provisions, Glacier Stone would employ a number of 
control measures to reduce emissions, as necessary, including but not limited to, the 
application of chemical dust suppressant and/or water on haul roads and access roads and 
the prompt revegetation of disturbed areas.

Sampling and pre-monitoring is not required under the Clean Air Act of Montana or the 
corresponding administrative rules. An air quality permit is not required for the Glacier 
Stone operations. Ambient air quality monitoring for such operations is typically not 
required by DEQ even for sources that are required to obtain an air quality permit.

The quarried material is inert. The particulate matter potentially released during operation 
would be regulated as particulate matter – primarily as Particulate Matter with an 
aerodynamic diameter of 10 micrometers or less (PM10). Potential emissions are 
expected to be less than the permit threshold requirement, and dust control is required to 
meet the reasonable precautions provisions. Therefore, because particulate would be 
emitted at levels below the permitting threshold and controlled, DEQ does not believe 
that particulate matter would be hazardous to nearby residents.

Concurrent reclamation would limit the potential for blowing dust from the operating 
area. The rock fragments left in the soils would also limit blowing dust.

DEQ’s response further notes that the Plaintiffs’ concerns based on Glacier Stone’s past 

operations and levels of dust production is not the appropriate measure to determine whether 

DEQ has taken a hard look at the issue or whether the Plaintiffs will likely experience the same 

dust levels as in the past. Before Glacier Stone applied for its Permit, it operated under the Small 

Miner Exclusion Statement, which largely exempted Glacier Stone from the obligation to 

comply with the air quality standards that DEQ now has the authority to enforce against Glacier 

Stone by virtue of its status as a permitted mining operator. DEQ took the requisite hard look at 

Glacier Stone’s operation and, upon reviewing the proposed activities at the quarry, determined 
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that the potential emissions from the equipment are less than the applicable threshold for 

requiring a Montana Air Quality Permit pursuant to ARM 17.8.743(1)(b). DEQ’s further  

analysis of the issue in the EA also noted that Glacier Stone’s operations under its Permit will 

require that it comply and continue to comply with the air quality control standards contained in 

ARM 17.8.304(2) (Visible Air Contaminants) and ARM 17.8.308 (Particulate Matter, Airborne)

under DEQ’s enforcement authority established at § 82-4-361, MCA. Finally, DEQ notes that 

Glacier Stone’s compliance with these air quality standards will require, among other things, that 

it employ a number of control measures to reduce emissions, as necessary, including the 

application of chemical dust suppressant and/or water on haul roads and access roads and the 

prompt revegetation of disturbed areas to satisfy “reasonable precautions” provisions of the 

regulations that Glacier Stone, while previously operating under the Small Miner Exclusion 

Statement, was not bound to satisfy.

Glacier Stone responds to the Plaintiffs’ second contention with additional points. 

First, Glacier Stone maintains that, in making their assertions of error by DEQ, the 

Plaintiffs rely primarily on ‘facts’ which are either not in the record or consist of complaints 

made by the Plaintiffs, themselves, during DEQ’s environmental review of Glacier Stone’s 

application. By way of example, Glacier Stone notes that, as evidence of an existing air quality 

problem, the Plaintiffs state that residents of the Little Bitterroot Lake area “had already 

experienced serious air quality impacts” that were “not adequately evaluated in the EA.” 

However, as Glacier Stone further observes, the points of reference to the administrative record 

cited by the Plaintiffs for these allegations contain only references to the draft EA and a 

description of blasting from the Final EA but nothing about serious air quality impacts. Glacier 

Stone also notes that Plaintiffs’ objection to DEQ’s finding that the production of particulate
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matter from Glacier Stone’s operation will be minimal “is likely false” is based on an opinion 

offered by the Plaintiffs’ consultant, whose opinion, it appears, is not supported by any 

scientifically collected data or analysis in the administrative record.

In an action challenging or seeking review of an agency’s decision that an environmental 

review is not required or that the environmental review is inadequate, the burden of proof is on 

the person challenging the decision. Pompeys Pillar Historical Assoc. v. Mont. DEQ, 2002 MT 

352, ¶ 20, 313 Mont. 401, 61 P.3d 148. The arbitrary and capricious standard does not permit 

reversal of an agency’s decision “merely because the record contains inconsistent evidence or 

evidence which might support a different result.” Mont. Wildlife Fed’n , ¶ 25. “Implicit in the 

requirement that an agency take a hard look at the environmental consequences of its actions is 

the obligation to make an adequate compilation of relevant information, to analyze it reasonably, 

and to consider all pertinent data.” Clark Fork Coal., ¶ 47.  However, MEPA requirements are 

merely “procedural” and do not require an agency to reach any particular decision in the exercise 

of its independent authority. Mont. Wildlife Fed’n, ¶ 32; also § 75-1-102(3)(b), MCA (MEPA 

provides no additional regulatory authority to an agency). A court must “be mindful to defer to 

agency expertise, particularly with respect to scientific matters within the purview of the 

agency[.]” All. for the Wild Rockies v. Savage, 209 F. Supp. 3d 1181, 1189 (D. Mont. 2016) 

(quoting Klamath-Siskiyou Wildlands Ctr. v. Bureau of Land Mgmt., 387 F.3d 989, 993 (9th Cir. 

2004)). Finally, a court cannot substitute its judgment for that of the agency but will not defer to 

an agency decision without a searching and careful review of the record to verify that the agency 

made a reasoned decision. Friends of Wild Swan, ¶ 28. 

With respect to the air quality issue, Plaintiffs have not met their burden in challenging 

DEQ’s consideration of the issue and its determination that the EA comprises the appropriate 
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level of environmental review for Glacier Stone’s operating permit application. DEQ’s analysis 

in the EA demonstrates that it made an adequate compilation of the relevant information, 

considered all the relevant air quality data, and analyzed it reasonably according to the facts and 

governing air quality standards. The Plaintiffs’ proffer of contrary assertions in the 

administrative record that they experienced “serious air quality impacts” before Glacier Stone 

was operating under the regulations now applicable to it as a permitted mining operator, does not 

meet the Plaintiffs’ burden. The DEQ applied its expertise in determining that Glacier Stone does 

not require a Montana Air Quality Permit for its operation, and the DEQ is entitled to this 

Court’s deference in that regard. The law does not require a court to afford the same deference to 

the characterization of potential impacts of a mining operation as constituting ‘serious air quality 

impacts’ by opponents of the operation, particularly where, as here, the opponents have proffered 

the opinion of a retained consultant to the effect that DEQ’s air quality impact determination “is 

likely false” – an opinion not apparently supported by data gathered or analyzed in accordance 

with any particular scientific standard. Finally, DEQ’s analysis of the air quality issue cannot be 

faulted for not observing or imposing any stricter standards than those provided by the 

applicable, governing air quality standards in Montana law. DEQ adequately considered, 

evaluated, and analyzed the air quality issue in the EA and its determinations were not arbitrary 

or capricious, nor were they the product of any clearly erroneous judgments.

3. Dust, Noise, Recreation, Wilderness, Economy, Viewshed & Cultural Factors

In their third contention, Plaintiffs argue that the EA does not “in any way evaluate the 

potential impacts of noise and dust from the mine on the recreational use and economy of the 

Lake. The EA does not even mention such impacts under headings 17, ‘Access to and Quality of 

Recreational Activities’ and 20, ‘Cultural Uniqueness and Diversity.’” The Plaintiffs also proffer 
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a comment from the Little Bitterroot Lake Association (LBLA). The comment indicates the 

following:

Glacier Stone is working within earshot of our shoreline which is solid with homes. We 
ask you to include in your permit noise mitigation strategies for their expanded operation. 
Specific and limited daylight and weekday operations should be written in to their permit. 
We are now living with their noise and it is a problem.

DEQ considered and evaluated the noise impact of Glacier Stone’s operation and incorporated 

into the Permit limitations to address this concern and mitigate the impact of noise. Glacier 

Stone’s operations under the Permit are limited to the hours of 6:30 a.m. to 4:00 p.m., Monday 

through Friday, with no night or weekend operations occurring. Finally, the administrative 

record demonstrates that DEQ considered the impact proffered by Plaintiffs as it concerns the 

noise from Glacier Stone’s operation on the area’s cultural uniqueness based on its relative 

serenity. In the EA, DEQ indicates that it took this proffered impact into reconsideration and 

determined that, with respect to its analysis concerning potential impacts to “Social Structures 

and Mores,” no significant impacts are anticipated. 

DEQ further responds that it acknowledged, specifically, the noise impacts on Little 

Bitterroot Lake in its discussion of secondary impacts on recreational activities and, while it did 

not specifically address dust impacts on Little Bitterroot Lake,4 it did address the air quality 

impacts of Glacier Stone’s operation in the EA. The Court has addressed DEQ’s consideration of 

the air quality issue, above. 

DEQ considered and analyzed the potential impact of noise of Glacier Stone’s operation 

on wilderness and recreational activities as demonstrated by this discussion:

                        
4 Glacier Stone’s quarry sits approximately one mile from Little Bitterroot Lake. While the 
Plaintiffs make the general observation that “the record shows that the mine has caused and will 
continue to cause . . . dust beyond the mine boundaries”, there is no indication in the Plaintiffs’ 
brief that the record would support a finding that the dust travels airborne to reach even the 
shores of the Lake. 
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Direct Impacts:
The project would be located on private land and at the end of the access road. The 
proposed operating permit area is about a mile from Little Bitterroot Lake. There [are] no 
wilderness areas nearby and no access to recreational areas from the site. There would be 
no impact to recreational potential on the proposed permit area.

Secondary Impacts:
Recreators on Little Bitterroot Lake may notice activity and noise from the proposed 
project due to running of heavy equipment and vehicle traffic. Secondary impacts to 
access and quality of recreational activities would be minimal due to the limited scope of 
the project and the distance of almost one mile between the Little Bitterroot Lake and the 
proposed project area.

Adhering to the appropriate standard of review, the question with respect to DEQ’s 

consideration of the noise impacts of Glacier Stone’s operation is not whether the record contains 

inconsistent evidence or whether the record might support a different result but whether DEQ 

made an adequate compilation of relevant information, analyzed it reasonably, and considered all 

pertinent data. In this regard, DEQ’s consideration of the noise impacts of Glacier Stone’s 

operation satisfies this standard. DEQ considered the appropriate multitude of potential impacts, 

analyzed them in the context of the circumstances of each, and considered the data before 

reaching the reasoned conclusion that the impacts would not be significant in most respects and 

imposing mitigation measures, including daytime and weekday limitation on operations in the 

Permit, to address these concerns. While the Plaintiffs and others may continue to assert that 

DEQ’s impact analyses should have included a more far-reaching discussion of their individual 

or associational interests concerning the impacts of Glacier Stone’s operation in ways including, 

but not limited to, the impacts of dust and noise on the recreational uses of the area, the 

wilderness viewshed, and the local economy and culture, the consideration and analysis 

undertaken by DEQ acknowledged and appropriately considered both the potential impacts and 

the varying degrees to which these impacts would be manifest in a manner sufficient to satisfy 

the hard look standard.
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4. Consideration of the Belks’ Property Rights

In their fourth contention, the Plaintiffs argue that DEQ did not heed the Belks’ request 

for a more thorough analysis of the impacts to their property which surrounds Glacier Stone’s 

quarries. As the Plaintiffs contend, “the EA completely fails to discuss in any way the impacts to 

the Belks’ property or to their road easement” and “[s]uch analysis is mandated by MEPA.”

DEQ answers that the relevant statutory provisions of MEPA – primarily § 75-1-

201(1)(b)(iv)(D) – in addition to the Legislature’s statements of purpose at §§ 75-1-102 and 75-

1-103 directing that state agencies must consider whether regulatory impacts on private property 

rights amount to the “undue government regulation” of the right to use and enjoy private 

property free of such undue regulation, do not apply to direct the DEQ to examine impacts on the 

Belks’ surrounding property in the course of making its environmental review of Glacier Stone’s 

application. DEQ is correct.

In applying a statute, a court’s purpose is to “ascertain the legislative intent and give 

effect to the legislative will[.]” State v. Thomas, 2019 MT 155, ¶ 8, 396 Mont. 284, 445 P.3d 777 

(quoting S.L.H. v. State Comp. Mut. Ins. Fund, 2000 MT 362, ¶ 16, 303 Mont. 364, 15 P.3d 948). 

A court’s role “is simply to ascertain and declare what is in terms or in substance contained 

therein, not to insert what has been omitted or to omit what has been inserted.” Id. (quoting Diaz 

v. Blue Cross & Blue Shield, 2011 MT 322, ¶ 14, 363 Mont. 151, 267 P.3d 756). The legislative 

intent, in the first instance, is to be ascertained “from the plain meaning of the words used.” Id. 

(quoting Mont. Vending, Inc. v. Coca-Cola Bottling Co. of Mont., 2003 MT 282, ¶ 21, 318 Mont. 

1, 78 P.3d 499). “Where the plain language of the statute is clear and unambiguous, no further 

statutory interpretation is necessary.” Id. (quoting Diaz, ¶ 14) (other citation omitted). In any 

event, “[s]tatutory construction should not lead to absurd results if a reasonable interpretation can 
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avoid it.” Bratton v. Sisters of Charity of Leavenworth Health Sys., 2020 MT 86, ¶ 14, 399 Mont. 

490, 461 P.3d 127 (quoting Mont. Sports Shooting Ass'n v. State, 2008 MT 190, ¶ 11, 344 Mont. 

1, 185 P.3d 1003).

The operative provision of MEPA which concerns DEQ’s arguable duty to consider 

impacts on Plaintiffs Belks’ property abutting the Glacier Stone mines is found at § 75-1-

201(1)(b)(iv)(D), MCA. The statutory language provides, in relevant part, the following:

The legislature authorizes and directs that, to the fullest extent possible under this part, all 
agencies of the state . . . shall . . . include in each recommendation or report on proposals 
for projects, programs, and other major actions of state government significantly 
affecting the quality of the human environment in Montana a detailed statement on . . . 
any regulatory impacts on private property rights, including whether alternatives that 
reduce, minimize, or eliminate the regulation of private property rights have been 
analyzed. 

Assuming, for the purpose of this analysis, that DEQ’s environmental review of Glacier 

Stone’s application for a mining permit constitutes a ‘project’, ‘program’, or ‘other major action 

of state government significantly affecting the quality of the human environment in Montana’, 

the question is whether the language referencing a state agency’s duty to prepare a detailed 

statement on “regulatory impacts on private property rights” and “regulation of private property 

rights” in the course of conducting an environmental review refers to the duty of DEQ, as alleged 

by the Plaintiffs, to consider the impacts of Glacier Stone’s operation on the Belks’ neighboring 

property. 

The transitive verb ‘regulate’ means “to govern or direct according to rule, to bring under

the control of law or constituted authority, or to make regulations for or concerning.”  Merriam 

Webster, Online Dictionary, accessed December 04, 2020 at https://www.merriam-

webster.com/dictionary/regulate. The term ‘regulation’ is the noun form of the transitive verb,

‘regulate’, and means “the act of regulating or the state of being regulated.” Merriam Webster, 
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Online Dictionary, accessed December 04, 2020 at https://www.meriam-webster.com/dictionary/ 

regulation. Likewise, the term ‘regulatory’ is the adjective form of the transitive verb ‘regulate’

and carries the same meaning and import. Merriam Webster, Online Dictionary, accessed 

December 04, 2020 at https://www.merriam-webster.com/dictionary/regulatory. The only 

regulatory authorities invoked by Glacier Stone’s application for a mining permit include DEQ’s 

authority to conduct an environmental review under MEPA and DEQ’s authority to issue an 

operating permit under MMRA. Neither authority grants to DEQ the ability to govern, direct, 

bring under control, or make regulations for or concerning anything but mining sites which are 

the subject of Glacier Stone’s application. Nothing in the invocation of these regulatory schemes 

grants to DEQ any authority to govern, direct, bring under control, or make regulations for or 

concerning the Belks’ use of their neighboring property. It is an absurdity, therefore, to interpret 

the terms “regulatory impacts” and “regulation of private property rights” in § 75-1-

201(1)(b)(iv)(D), MCA, to have been included by the Legislature in the statute to refer to 

anything but the property which is the subject of the environmental review or mining permit 

application. A plain language interpretation of the statute so dictates.

The Plaintiffs’ contention that DEQ violated MEPA by failing to consider, sufficiently, 

the ‘regulatory impacts’ on the Belks’ property, including the Belks’ rights in the access road, is 

without merit.

5. Whether the Environmental Assessment is the Appropriate Review

In their fifth contention, Plaintiffs argue that DEQ should have prepared an 

environmental impact statement (EIS) instead of the EA.

DEQ answers that the standard for determining whether an EIS is necessary is governed 

by § 75-1-201(1)(b)(iv), MCA, which specifies that a state agency must prepare a “detailed 
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statement” on the environmental impact of “major actions of state government significantly 

affecting the quality of the human environment in Montana.” The threshold criteria for 

determining whether this standard has been met are set out in ARM 17.4.608, the administrative 

rule adopted by DEQ to implement the standard at § 75-1-201(1)(b)(iv), MCA. ARM 

17.4.608(1) provides the following:

In order to implement 75-1-201, MCA, the agency shall determine the significance of 
impacts associated with a proposed action. This determination is the basis for the 
agency’s decision concerning the need to prepare an EIS and also refers to the agency’s 
evaluation of individual and cumulative impacts in either EAs or EISs. The agency shall 
consider the following criteria in determining the significance of each impact on the 
quality of the human environment:

(a) the severity, duration, geographic extent, and frequency of occurrence of the 
impact;

(b) the probability that the impact will not occur if the proposed action occurs; or 
conversely, reasonable assurance that the impact will not occur;

(c) growth-inducing or growth-inhibiting aspects of the impact, including the 
relationship or contribution of the impact to cumulative impacts;

(d) the quantity and quality of each environmental resource or value that will be 
affected, including the uniqueness and fragility of those resources or values;

(e) the importance to the state and to society of each environmental resource that 
would be affected;

(f) any precedent that would be set as a result of an impact of the proposed action 
that would commit the department to future actions with significant impacts or a decision 
in principle about such future actions; and

(g) potential conflict with local, state, or federal laws, requirements of formal plans.

As the administrative record demonstrates, along with the Court’s analysis and 

disposition of the Plaintiffs’ various contentions and arguments, above, DEQ applied, 

appropriately, the ‘significance criteria’ of ARM 17.4.608(1) in making the requisite hard look at 

Glacier Stone’s permit application and mining activities and proposed quarry operation before 
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determining they would not significantly impact the human environment. Preparation of the 

Final EA constitutes the appropriate level of environmental review under MEPA. 

As DEQ observes, Glacier Stone’s operating permit authorizes it to quarry rock at the 

two sites for up to 25 years. The administrative record contains DEQ’s various analyses and 

determinations that the environmental impacts during the period of operation are not predicted to 

be significant, including impacts to geology and soils, water quality and quantity including the 

water of Little Bitterroot Lake, air quality, terrestrial, avian, and aquatic life, unique, endangered, 

fragile or limited environmental resources, historical and archaeological sites, aesthetics, 

demands on environmental resources of land, water, air or energy, access to and quality of 

recreation and wilderness activities, cultural uniqueness and diversity, and all other 

environmental resources evaluated in the Final EA. The Plaintiffs’ manifold contentions and 

objections have not raised a genuine issue of material fact whether DEQ’s consideration or 

resolution of any issue with respect to its preparation of the Final EA, or its determination that 

the EA was the appropriate level of environmental review or its decision was arbitrary and 

capricious or unlawful in some other respect. The DEQ considered and analyzed all relevant 

information and did not ignore any pertinent information. Having taken the required hard look at 

the environmental impacts, DEQ determined the environmental impacts from operation of 

Glacier Stone’s quarry would not be significant.

6. Grant of the Operating Permit Under the MMRA

In their sixth contention, Plaintiffs argue that DEQ’s grant of the Permit to Glacier Stone 

violates the MMRA. As Plaintiffs put it, “[t]he Metal Mine Reclamation Act[,] like MEPA, is 

intended to implement the environmental provisions of the Montana Constitution.§ 82-4-301(1), 

MCA.” Further, the Plaintiffs contend, “[a]s set forth in [their statement of undisputed facts], the 
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Glacier Stone permit fails to meet the requirements of § 82-4-336(10), MCA, because it fails to 

provide sufficient measures to prevent the pollution of air and water and the degradation of 

adjoining lands, including land owned by Plaintiffs.” The Plaintiffs further contend that the 

“Glacier Stone permit also fails to meet the requirements of § 82-4-336(12), MCA, because it 

does not provide for permanent landscaping and contouring sufficient to minimize the amount of 

precipitation that infiltrates into disturbed areas, and fails to prevent objectionable postmining 

ground water and surface water discharges.”

Glacier Stone responds that Plaintiffs’ contentions of error on DEQ’s part are predicated 

on a misreading of both the administrative record and DEQ’s analysis. Glacier Stone observes 

that DEQ’s purported acknowledgment that discharged sediment from the mine site will be 

transported into the Belks’ property relies on an incorrect assumption that the water will flow in 

a direction (uphill) from the mine site that water generally does not flow and that the waterflows 

will consist of wastewater or processed water discharged from the mine site. As the EA 

determined, the anticipated water discharged from the mine site consists only of stormwater 

discharge, which flows to the south and generally away from the Belks’ property. Finally, 

Glacier Stone takes issue with Plaintiffs’ contention that DEQ is wrong to assume that Glacier 

Stone will comply with the provisions of its stormwater permit. 

DEQ answers that the reclamation plan imposed on Glacier Stone satisfies all lawful 

requirements. DEQ cites § 82-4-336(10), MCA, which provides: “The reclamation plan must 

provide sufficient measures to ensure public safety and to prevent the pollution of air or water 

and the degradation of adjacent lands.” However, as DEQ observes, properly, the Plaintiffs are 

foreclosed by § 75-1-201(6)(a)(ii), MCA, from raising the issue of potential impact on the Belks’ 

property from water discharged from Glacier Stone quarry sites, because these issues were not 
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first presented to DEQ for its consideration prior to DEQ’s issuance of the operating permit to 

Glacier Stone. In this regard, DEQ is correct and the issue will not be considered further in the 

context of the Plaintiffs’ challenge to DEQ’s issuance of the operating permit.  

Further, Plaintiffs’ challenge to DEQ’s consideration of the air quality impacts and the 

impacts to Little Bitterroot Lake have been addressed, above, in resolution of the Plaintiffs’ 

contentions with respect to DEQ’s consideration and analysis of these issues in the course of its 

preparation of the Final EA and need not be considered further with respect to the issuance of the 

operating permit.

DEQ further answers the Plaintiffs’ challenge that DEQ failed to comply with § 82-4-

336(12), MCA. The statute provides: 

The reclamation plan must provide for permanent landscaping and contouring to 
minimize the amount of precipitation that infiltrates into disturbed areas that are to be 
graded, covered or revegetated, including but not limited to tailings impoundments and 
waste rock dumps. The plan must also provide measures to prevent objectionable 
postmining ground water discharges.

In particular, Plaintiffs contend that Glacier Stone’s operating permit violates the statute by 

failing to provide for permanent landscaping and contouring sufficient to minimize the 

infiltration of precipitation into disturbed areas and failing to prevent objectionable postmining 

ground water and surface water discharges. Plaintiffs reassert their contention that DEQ did not 

address, adequately, the impacts to Little Bitterroot Lake, and they cite to DEQ’s Completeness 

and Compliance determination issued October 20, 2017. 

As DEQ observes, however, the Completeness and Compliance determination is part of 

the initial process of determining that a mining permit application is complete and complies with 

the provisions of the MMRA. Once the Completeness and Compliance determination is made the 

law specifies that DEQ issue a draft operating permit, which is subject to amendment and 
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modification as a consequence of the environmental review. As DEQ further observes, the 

environmental impacts to Little Bitterroot Lake were examined appropriately in the course of 

preparing the Final EA. Plaintiffs’ contention that DEQ issued the operating permit unlawfully 

based on an insufficient consideration of the potential impacts on Little Bitterroot Lake lacks 

merit.

The Plaintiffs also contend the Final EA contains contradictory statements regarding the 

creation of depressions at the quarry sites. As DEQ notes, however, the Final EA states that 

Glacier Stone’s quarry operation is not expected to create open pits or rock faces, and this 

statement was made in response to a comment submitted by Plaintiffs challenging compliance 

with the reclamation standards specific to open pits and rock faces in § 82-4-336(9)(b), MCA. In 

response to one of the Plaintiffs’ comments raising concern that sediment may be transported 

from the quarries to Little Bitterroot Lake, DEQ observes that the Final EA distinguished 

between use of the terms “open pit” and “depressions” which have different meanings.

Answering the Plaintiffs’ challenge that Glacier Stone cannot make a satisfactory 

reclamation effort because the revegetation plan does not require the importation and deposit of

soil, DEQ responds that the Plaintiffs’ challenge is based on comments submitted by Plaintiffs’ 

counsel and consultant asserting that Glacier Stone will not be able to revegetate the disturbed 

areas without the importation of soils. DEQ further notes that it responded to these comments 

with the following:

Reclamation would consist primarily of smoothing disrupted ground surfaces, re-
applying any topsoil that had been salvaged and stockpiled, and seeding sites where rock 
had been removed. The proposed reclamation plan states that Glacier Stone would bring 
in organic material where needed to augment growth media. These reclamation activities 
have been used in areas north of the Canyon Creek quarry[.]
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DEQ cites, appropriately, to the statutory provisions which establish the standards for 

reclamation from mining activities under the MMRA. Section 82-4-336(8), MCA, requires the 

reestablishment of vegetative cover if appropriate for the approved post-mine land use and § 82-

4-336(9)(a), MCA, requires the reclamation of disturbed areas other than open pits and rock 

faces to comparable utility and stability as adjacent areas. DEQ also notes that Glacier Stone has 

successfully reclaimed areas that it disturbed while operating under the Small Miner Exclusion 

Statement and offered photos of the same and, finally, notes that while little native soil was 

salvaged from the disturbed area, the soil and fines material left in place were sufficient to re-

establish vegetation, including the growth of pine trees ranging from 6-inches to 4-feet tall in the 

disturbed areas. As DEQ finally observes, the reclamation of mining disturbance under Glacier 

Stone’s proposed reclamation plan would provide comparable utility and stability to that which 

existed prior to mining and to areas adjacent to the quarries, achieving the reclamation standard 

set forth in § 82-4-336(9)(a), MCA.

Plaintiffs’ challenge to the issuance of the operating permit based on the sufficiency of 

Glacier Stone’s reclamation plan is without merit.

Plaintiffs contend that DEQ violated § 82-4-336(9)(b)(i)-(iv) by approving a reclamation 

plan that fails to provide sufficient measures for open pits and rock faces. Section 82-4-336(9)(b) 

establishes standards for reclaiming open pits and rock faces as follows:

With regard to open pits and rock faces, the reclamation plan must provide sufficient 
measures for reclamation to a condition:

(i) of stability structurally competent to withstand geologic and climatic conditions 
without significant failure that would be a threat to public safety and the environment;

(ii) that affords some utility to humans or the environment;

(iii) that mitigates postreclamation visual contrasts between reclamation lands and 
adjacent lands; and
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(iv) that mitigates or prevents undesirable offsite environmental impacts.

As DEQ observes, Glacier Stone’s quarry operation is not expected to create an open pit or a 

rock face, but would instead generally disturb the ground from which the rock has been removed. 

Accordingly, reclamation standards for open pits and rock faces will not likely apply. However, 

as DEQ notes, the reclamation plan addresses reclamation of highwalls in the event they are 

created. The Plaintiffs focus their objection on Glacier Stone’s asserted inability to revegetate 

“destabilized” slopes, and Plaintiffs assert this would be impossible without the importation of 

soils. DEQ points out, however, that the standards for reclaiming open pits and rock faces at §

82-4-336(9)(b)(i)-(iv), MCA, does not require the measures described in the Plaintiffs’ objection. 

As DEQ notes, the proposed reclamation plan satisfies the reclamation requirements of § 82-4-

3336(9)(b), MCA, by providing for the scaling back of highwalls and stabilization of upslope 

scree or loose rock for stability and safety and further provides for the grading of cut slopes and 

highwalls in unconsolidated material and the grading of overburden and waste rock against the 

highwall to mitigate post reclamation visual contrasts between reclamation lands and adjacent 

lands. In addition, DEQ notes, revegetation of the quarry floor and other areas which are 

disturbed, but not quarried, would reduce post-reclamation visual contrasts in addition to 

providing wildlife habitat. Any remaining highwall or rubble or scree feature left remaining 

would provide habitat comparable to currently existing rocky outcrops and talus slopes. The 

quarry floor would be graded to provide a free draining topography to avoid the creation of a 

quarry pond. Further, DEQ does not anticipate that the proposed quarry operation will create an 

open pit of any significant size and the use of backfill, in addition to the grading of overburden 

and waste rock against the highwall provided in the proposed reclamation plan, would not be 

necessary to achieve the reclamation standards set forth in § 82-4-336(9)(c), MCA.
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The Plaintiffs’ final challenges to Glacier Stone’s proposed reclamation plan lack merit.

CONCLUSION

The Plaintiffs have not demonstrated they are entitled to summary judgment on any of the 

grounds raised in their joint motion for summary judgment. Defendants DEQ and Glacier Stone 

have demonstrated, conversely, that they are entitled to summary judgment on Counts 1 (MEPA 

violation claims) and Counts 2 (MMRA violation claims) as pleaded, similarly, in both of the 

Amended Complaints filed by the Plaintiffs. Finally, because the Plaintiffs have not prevailed on 

their similarly-pleaded Counts 1 (MEPA violation claims), their requests for injunctive relief 

based on the alleged unconstitutionality of § 75-1-201(6)(c), MCA are moot, and their similarly-

pleaded Counts 3 (Montana Constitution claims) will be dismissed.

ORDER

For the reasons discussed above, the Plaintiffs’ Joint Motion for Summary Judgment 

(Dkt. No. 45) is DENIED; Defendant Glacier Stone’s Motion for Summary Judgment (Dkt. No. 

48) is GRANTED; summary judgment is GRANTED to Defendant DEQ as to all of the 

Plaintiffs’ claims against it; and the Plaintiffs’ Amended Complaints are DISMISSED with

prejudice.

SO ORDERED.
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