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Introduction

This memorandum contains the general Montana law relating to illegal public officer or employee
interest in public contracts, nepotism, and conflicts of interest.  The law is contained in Title 2, chapter
2, MCA, relating to standards of conduct for public employees; section 18-2-106, MCA, relating to
pecuniary interest of the state architect or of the director or an employee of the Department of
Administration  in the construction of a state government building; and provisions of Title 45, chapter 7,
MCA, relating to criminal offenses.
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This memorandum covers state government public officers and employees generally.  It does not cover
specific laws relating to a specific officer or employee or to a specific contract.

Title 2, Chapter 2, MCA, Provisions

Most of the law relating to public officers and employees involved with public contracts is contained in
this chapter.  The chapter contains a code of ethics for public officers and employees, prohibits certain
acts relating to contracts and claims, and prohibits nepotism.  The following sections or parts of sections
are pertinent to the subject of  this memo.

2-2-104.  Rules of conduct for public officers, legislators, and public employees. (1)
Proof of commission of any act enumerated in this section is proof that the actor has breached the
actor's public duty. A public officer, legislator, or public employee may not:

(a)  disclose or use confidential information acquired in the course of official duties in order to
further substantially the individual's personal economic interests; or

(b)  accept a gift of substantial value or a substantial economic benefit tantamount to a gift:
(i)  that would tend improperly to influence a reasonable person in the person's position to

depart from the faithful and impartial discharge of the person's public duties; or
(ii)  that the person knows or that a reasonable person in that position should know under the

circumstances is primarily for the purpose of rewarding the person for official action taken.
(2)  An economic benefit tantamount to a gift includes without limitation a loan at a rate of

interest substantially lower than the commercial rate then currently prevalent for similar loans and
compensation received for private services rendered at a rate substantially exceeding the fair market
value of the services. Campaign contributions reported as required by statute are not gifts or economic
benefits tantamount to gifts.

(3) . . .

2-2-105.  Ethical requirements for public officers and public employees. (1) The
requirements in this section are intended as rules of conduct, and violations constitute a breach of the
public trust and public duty of office or employment in state or local government.

(2)  Except as provided in subsection (4), a public officer or public employee may not acquire
an interest in any business or undertaking that the officer or employee has reason to believe may be
directly and substantially affected to its economic benefit by official action to be taken by the officer's or
employee's agency.

(3)  A public officer or public employee may not, within 12 months following the voluntary
termination of office or employment, obtain employment in which the officer or employee will take
direct advantage, unavailable to others, of matters with which the officer or employee was directly
involved during a term of office or during employment. These matters are rules, other than rules of
general application, that the officer or employee actively helped to formulate and applications, claims, or
contested cases in the consideration of which the officer or employee was an active participant.
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(4)  When a public employee who is a member of a quasi-judicial board or commission or of a
board, commission, or committee with rulemaking authority is required to take official action on a
matter as to which the public employee has a conflict created by a personal or private interest that
would directly give rise to an appearance of impropriety as to the public employee's influence, benefit,
or detriment in regard to the matter, the public employee shall disclose the interest creating the conflict
prior to participating in the official action.

(5)  A public officer or public employee may not perform an official act directly and
substantially affecting a business or other undertaking to its economic detriment when the officer or
employee has a substantial personal interest in a competing firm or undertaking.

2-2-121.  Rules of conduct for public officers and public employees. (1) . . .
(2)  A public officer or a public employee may not:
(a)  use public time, facilities, equipment, supplies, personnel, or funds for the officer's or

employee's private business purposes;
(b)  engage in a substantial financial transaction for the officer's or employee's private business

purposes with a person whom the officer or employee inspects or supervises in the course of official
duties;

(c)  assist any person for a fee or other compensation in obtaining a contract, claim, license, or
other economic benefit from the officer's or employee's agency;

(d)  assist any person for a contingent fee in obtaining a contract, claim, license, or other
economic benefit from any agency;

(e)  perform an official act directly and substantially affecting to its economic benefit a business
or other undertaking in which the officer or employee either has a substantial financial interest or is
engaged as counsel, consultant, representative, or agent; or

(f)  solicit or accept employment, or engage in negotiations or meetings to consider
employment, with a person whom the officer or employee regulates in the course of official duties
without first giving written notification to the officer's or employee's supervisor and department director.

(3)  . . .
(4)  . . .
(5)  . . .
(6)  A department head or a member of a quasi-judicial or rulemaking board may perform an

official act notwithstanding the provisions of subsection (2)(e) if participation is necessary to the
administration of a statute and if the person complies with the disclosure procedures under 2-2-131.

(7)  Subsection (2)(d) does not apply to a member of a board, commission, council, or
committee unless the member is also a full-time public employee.

(8)  A person who purposely or knowingly violates this section is guilty of a misdemeanor and
upon conviction shall be punished by a fine of not less than $50 or more than $1,000, by imprisonment
in the county jail for not more than 6 months, or by both. A civil proceeding under 2-2-136 or 2-2-144
does not preclude an action under this subsection.
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2-2-131.  Disclosure. A public officer or public employee shall, prior to acting in a manner that
may impinge on public duty, including the award of a permit, contract, or license, disclose the nature of
the private interest that creates the conflict. The public officer or public employee shall make the
disclosure in writing to the secretary of state, listing the amount of private interest, if any, the purpose
and duration of the person's services rendered, if any, and the compensation received for the services
or other information that is necessary to describe the interest. If the public officer or public employee
then performs the official act involved, the officer or employee shall state for the record the fact and
summary nature of the interest disclosed at the time of performing the act.

2-2-136.  Enforcement for state officers, legislators, and state employees. (1) (a) A
person alleging a violation of this part by a state officer, legislator, or state employee may file a
complaint with the commissioner of political practices. The commissioner does not have jurisdiction for
a complaint concerning a legislator if a legislative act is involved in the complaint. The commissioner
shall request any information necessary to make a determination from the complainant or the person
who is the subject of the complaint and may issue subpoenas.

(b)  Unless the complaint is referred to the county attorney under subsection (1)(c), the
commissioner shall hold an informal contested case hearing on the complaint as provided in Title 2,
chapter 4, part 6. The commissioner shall issue a decision based upon the record established before the
commissioner.

(c)  If it appears to the commissioner that a complaint alleges criminal conduct, the
commissioner shall stay the proceedings under this section and refer the matter to the appropriate
county attorney.

(2)  If the commissioner determines that a violation of this part has occurred, the commissioner
may impose an administrative penalty of not less than $50 or more than $1,000, and if the violation was
committed by a state employee, the commissioner may also recommend that the employing state
agency discipline the employee. The commissioner may assess the costs of the proceeding against the
person bringing the charges if the commissioner determines that a violation did not occur or against the
officer or employee if the commissioner determines that a violation did occur.

(3)  The decision of the commissioner may be appealed to the ethics commission as provided in
2-2-137.

(4)  Except for records made public in the course of a hearing, a complaint and records
obtained or prepared by the commissioner in connection with an investigation or complaint are not open
for public inspection. The commissioner's decision issued after a hearing is a public record open to
inspection.

(5)  The commissioner may adopt rules to carry out the responsibilities and duties assigned by
this part. 

2-2-137.  Administrative appeal. (1) The ethics commission shall provide a hearing on the
record, when requested in writing by a party to an issue that has been decided by the commissioner of
political practices. The appeal must be requested within 60 days of a decision by the commissioner.
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(2)  The hearing is limited to matters contained in the record established before the
commissioner. The commission may affirm, modify, or reverse a decision of the commissioner.

(3)  A decision is rendered when signed by three or more commission members subscribing to
the decision and must be issued within 30 calendar days after submission of the request for an opinion.

(4)  If the decision is appealed, as provided in Title 2, chapter 4, part 7, the district court may
award costs and fees to the prevailing party.

2-2-201.  Public officers, employees, and former employees not to have interest in
contracts -- local government waiver. (1) Members of the legislature; state, county, city, town, or
township officers; or any deputy or employee of an enumerated governmental entity may not be
interested in any contract made by them in their official capacity or by any body, agency, or board of
which they are members or employees. A former employee may not, within 6 months following the
termination of employment, contract or be employed by an employer who contracts with the state or
any of its subdivisions involving matters with which the former employee was directly involved during
employment. In this section the term:

(a)  "be interested in" does not include holding a minority interest in a corporation;
(b)  "contract" does not include:
(i)  contracts awarded to the lowest responsible bidder or proposer based on competitive

bidding procedures;
(ii)  merchandise sold to the highest bidder at public auctions;
(iii)  investments or deposits in financial institutions that are in the business of loaning or

receiving money;
(iv)  a contract with an interested party if, because of geographic restrictions, a local

government could not otherwise reasonably afford itself of the subject of the contract. It is presumed
that a local government could not otherwise reasonably afford itself of the subject of a contract if the
additional cost to the local government is greater than 10% of a contract with an interested party or if
the contract is for services that must be performed within a limited time period and no other contractor
can provide those services within that time period.

(c)  "former employee" does not include a person whose employment with the state was
involuntarily terminated due to a reduction in force or other involuntary termination not involving
violation of the provisions of this chapter.

(2)  . . .

2-2-202.  Public officers not to have interest in sales or purchases. State, county, town,
township, and city officers must not be purchasers at any sale or vendors at any purchase made by
them in their official capacity. 

2-2-203.  Voidable contracts. Every contract made in violation of any of the provisions of
2-2-201 or 2-2-202 may be avoided at the instance of any party except the officer interested therein. 
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The following four nepotism sections relate to appointments to "any position of trust or emolument". 
They thus do not relate primarily to contracts.  However, an appointment to a "position of trust or
emolument" includes employment or services that are contracted for. 

2-2-301.  Nepotism defined. Nepotism is the bestowal of political patronage by reason of
relationship rather than of merit. 

2-2-302.  Appointment of relative to office of trust or emolument unlawful -- exceptions
-- publication of notice. (1) Except as provided in subsection (2), it is unlawful for a person or
member of any board, bureau, or commission or employee at the head of a department of this state or
any political subdivision of this state to appoint to any position of trust or emolument any person related
or connected by consanguinity within the fourth degree or by affinity within the second degree.

(2)  The provisions of this section and 2-2-303 do not apply to:
(a)  a sheriff in the appointment of a person as a cook or an attendant;
(b)  school district trustees if all the trustees, with the exception of any trustee who is related to

the person being appointed and who must abstain from voting for the appointment, approve the
appointment of a person related to a trustee;

(c)  a school district in the employment of a person as a substitute teacher who is not employed
as a substitute teacher for more than 30 consecutive school days;

(d)  the renewal of an employment contract of a person who was initially hired before the
member of the board, bureau, or commission or the department head to whom the person is related
assumed the duties of the office;

(e)  the employment of election judges; or
(f)  the employment of pages or temporary session staff by the legislature.
(3)  Prior to the appointment of a person referred to in subsection (2), the school district

trustees shall give written notice of the time and place of their intended action. The notice must be
published at least 15 days prior to the trustees' intended action in a newspaper of general circulation in
the county in which the school district is located. 

2-2-303.  Agreements to appoint relative to office unlawful. It shall further be unlawful for
any person or any member of any board, bureau, or commission or employee of any department of this
state or any political subdivision thereof to enter into any agreement or any promise with other persons
or any members of any boards, bureaus, or commissions or employees of any department of this state
or any of its political subdivisions thereof to appoint to any position of trust or emolument any person or
persons related to them or connected with them by consanguinity within the fourth degree or by affinity
within the second degree. 

2-2-304.  Penalty for violation of nepotism law.  Any public officer or employee or any
member of any board, bureau, or commission of this state or any political subdivision thereof who shall,
by virtue of his office, have the right to make or appoint any person to render services to this state or
any subdivision thereof and who shall make or appoint to such services or enter into any agreement or
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promise with any other person or employee or any member of any board, bureau, or commission of
any other department of this state or any of its subdivisions to appoint to any position any person or
persons related to him or them or connected with him or them by consanguinity within the fourth degree
or by affinity within the second degree shall thereby be guilty of a misdemeanor and upon conviction
thereof shall be punished by a fine not less than $50 or more than $1,000 or by imprisonment in the
county jail for not more than 6 months or by both such fine and imprisonment. 

Provision of the Construction Contracts Law Contained in Title 18, Chapter 2, MCA

Section 18-2-106, MCA, provides:

18-2-106.  Pecuniary interest prohibited. (1) The director of [the department of]
administration and the state architect may not have a direct or indirect pecuniary interest in any contract,
transaction, or project involving the construction of a building.

(2)  An employee of the department who is directly responsible for construction procurement
may not have a direct pecuniary interest in a contract for the construction of a building unless the
contract is awarded through a competitive procurement procedure. 

Title 45, MCA, Criminal Offenses

45-7-101.  Bribery in official and political matters. (1) A person commits the offense of
bribery if he purposely or knowingly offers, confers, or agrees to confer upon another or solicits,
accepts, or agrees to accept from another:

(a)  any pecuniary benefit as a consideration for the recipient's decision, opinion,
recommendation, vote, or other exercise of discretion as a public servant, party official, or voter;

(b)  . . . ; or
(c)  . . . 
(2)  It is no defense to prosecution under this section that a person whom the offender sought to

influence was not qualified to act in the desired way whether because he had not yet assumed office or
lacked jurisdiction or for any other reason.

(3)  A person convicted of the offense of bribery shall be imprisoned in the state prison for any
term not to exceed 10 years or be fined an amount not to exceed $50,000, or both, and shall forever
be disqualified from holding any public office in this state. 

45-7-103.  Compensation for past official behavior. (1) A person commits an offense under
this section if he knowingly solicits, accepts, or agrees to accept any pecuniary benefit as compensation
for having, as a public servant, given a decision, opinion, recommendation, or vote favorable to another,
for having otherwise exercised a discretion in another's favor, or for having violated his duty. A person
commits an offense under this section if he knowingly offers, confers, or agrees to confer compensation
which is prohibited by this section.
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(2)  A person convicted under this section shall be fined not to exceed $500 or imprisoned in
the county jail for any term not to exceed 6 months, or both. 

45-7-104.  Gifts to public servants by persons subject to their jurisdiction. (1) . . .
(2)  No public servant having any discretionary function to perform in connection with

contracts, purchases, payments, claims, or other pecuniary transactions of the government shall solicit,
accept, or agree to accept any pecuniary benefit from any person known to be interested in or likely to
become interested in any such contract, purchase, payment, claim, or transaction.

(3)  . . .
(4)  . . .
(5)  This section shall not apply to:
(a)  fees prescribed by law to be received by a public servant or any other benefit for which the

recipient gives legitimate consideration or to which he is otherwise entitled; or
(b)  trivial benefits incidental to personal, professional, or business contacts and involving no

substantial risk of undermining official impartiality.
(6)  No person shall knowingly confer or offer or agree to confer any benefit prohibited by

subsections (1) through (5).
(7)  A person convicted of an offense under this section shall be fined not to exceed $500 or be

imprisoned in the county jail for any term not to exceed 6 months, or both. 

45-7-401.  Official misconduct. (1) A public servant commits the offense of official
misconduct when in his official capacity he commits any of the following acts:

(a)  . . . ;
(b)  knowingly performs an act in his official capacity which he knows is forbidden by law;
(c)  with the purpose to obtain advantage for himself or another, performs an act in excess of

his lawful authority;
(d)  solicits or knowingly accepts for the performance of any act a fee or reward which he

knows is not authorized by law; or
(e)  . . .
(2)  A public servant convicted of the offense of official misconduct shall be fined not to exceed

$500 or be imprisoned in the county jail for a term not to exceed 6 months, or both.
(3)  The district court shall have exclusive jurisdiction in prosecutions under this section. Any

action for official misconduct must be commenced by an information filed after leave to file has been
granted by the district court or after a grand jury indictment has been found.

(4)  A public servant who has been charged as provided in subsection (3) may be suspended
from his office without pay pending final judgment. Upon final judgment of conviction he shall
permanently forfeit his office. Upon acquittal he shall be reinstated in his office and shall receive all
backpay.

(5)  This section does not affect any power conferred by law to impeach or remove any public
servant or any proceeding authorized by law to carry into effect such impeachment or removal.
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