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CHAPTER NO. 300
[HB 195]

AN ACT INCREASING THE PENALTIES FOR DRIVING UNDER THE
INFLUENCE OR DRIVING WITH AN ILLEGAL ALCOHOL
CONCENTRATION; AMENDING SECTIONS 61-2-302, 61-5-208, 61-8-421,
61-8-442, 61-8-714, 61-8-722, AND 61-8-733, MCA; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 61-2-302, MCA, is amended to read:

“61-2-302. Establishment of driver rehabilitation and improvement
program — department to contract with private entities —
participation by offending drivers. (1) (a) The department shall establish
by administrative rules a driver rehabilitation and improvement program or
programs that may consist of classroom instruction in rules of the road, driving
techniques, defensive driving, driver attitudes and habits, actual on-the-road
driver’s training, and other subjects or tasks designed to contribute to proper
driving attitudes, habits, and techniques.

(b) The rules must:
(i) provide for the local program courses to be operated by private entities;

(ii) develop a procedure for certifying private entities as driver rehabilitation
and improvement course providers;

(iii) establish the criteria that private entities must meet in order to be
certified by the department; and

(iv) provide for an alternative driver rehabilitation and improvement
procedure for drivers who live in areas where a course is not offered.

(2) Official participation in the driver rehabilitation and improvement
program is limited to those persons whose license to operate a motor vehicle in
the state of Montana is:

(a) subject to suspension or revocation as a result of a violation of the traffic
laws of this state or, unless otherwise provided by the sentencing court, is
suspended under 45-5-624(2)(b);

(b) revoked and they have:

(i) completed at least 3 months of a 1-year revocation e+, except that if
revogation is for a second or_subsequent violat_ion of 61-8-401 or 61-8-406, have

the person is not eligible to participate
in the driver rehabilitation and improvement program; or

(if) completed 1 year of a 3-year revocation; and
(iii) met the requirements for reobtaining a Montana driver’s license; or
(c) subject to suspension as provided in 61-11-204(3).
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(3) Notwithstanding any provision of this part inconsistent with any other
law of the state of Montana, the enforcement of any suspension or revocation
order that constitutes the basis for any person’s participation in the driver
rehabilitation and improvement program provided for in this section may be
stayed if that person complies with the requirements established for the driver
rehabilitation and improvement program and meets the eligibility
requirements of subsection (2).

(4) In the event that a person’s driver’s license has been surrendered before
the person’s selection for participation in the driver rehabilitation and
improvement program, the license may be returned upon receipt of the person’s
agreement to participate in the program.

(5) The stay of enforcement of any suspension or revocation order must be
terminated and the order of suspension or revocation enforced if a person
declines to participate in the driver rehabilitation and improvement program or
fails to meet the attendance or other requirements established for participation
in the program.

(6) This part does not create a right to be included in any program
established under this part.

(7) The department and the entity with which the department contracts
under subsection (1)(b) shall establish separate fee schedules that may be
charged to those persons participating in the driver improvement and
rehabilitation program. The fees must be collected separately by the
department and by the entity with which the department contracts under
subsection (1)(b).

(8) The fees collected by the department under subsection (7) must be used to
help defray costs incurred by the department in administering the program and
in contracting with private entities as provided in subsection (1). The
department may not use the fees collected under subsection (7) for any other
purpose.

(9) A person may be referred to this program by a driver improvement
analyst, city judge, justice of the peace, youth court judge, judge of a district
court of the state, or hearing examiner of the department.

(10) (a) Except as provided in subsections (2)(b)(i) and (10)(b), the
department may issue a restricted probationary license to any person who
enrolls and participates in the driver rehabilitation and improvement program.
Upon issuance of a probationary license under this section, the licensee is
subject to the restrictions set forth on the license.

(b) The department may not issue a restricted probationary license that
would permit an individual to drive a commercial motor vehicle during a period
in which:

(i) the individual is disqualified from operating a commercial motor vehicle
under state or federal law; or

(ii) the individual's driver's license or driving privilege is revoked,
suspended, or canceled.

(11) It is a misdemeanor for a person to operate a motor vehicle in any
manner in violation of the restrictions imposed on a restricted license issued to
the person under this section.”

Section 2. Section 61-5-208, MCA, is amended to read:
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“61-5-208. Period of suspension or revocation — probationary
license — ignition interlock device reguired allowed on second-or
subseguent first offense. (1) The department may not suspend or revoke a
driver’s license or privilege to drive a motor vehicle on the public highways for a
period of more than 1 year, except as otherwise permitted by law.

(2) (a) Exceptas provided in 61-2-302, a person whose license or privilege to
drive a motor vehicle on the public highways has been suspended or revoked
may not have the license, endorsement, or privilege renewed or restored until
the revocation or suspension period has been completed.

(b) When a person is convicted or forfeits bail or collateral not vacated forthe
a first offense of operating or being in actual physical control of a motor vehicle
while under the influence of alcohol or any drug or a combination of alcohol or
drugs or for the a first offense of operation of a motor vehicle by a person with
alcohol concentration of 0.10 or more, the department shall, upon receiving a
report of conviction or forfeiture of bail or collateral not vacated, suspend the
driver’s license or driving privilege of the person for a period of 6 months. Upon
receiving a report of a conviction or forfeiture of bail or collateral for a second,
third, or subsequent offense within 5 years of the first offense, the department
shall revoke the license or driving privilege of the person for a period of 1 year
and-upenissuance-efanyrestricted may not issue a probationary license during
the period of revocations—restrict-the-persen—to-driving-enly—armetor—vehicle

i i oni ice. If the 1-year revocation
period passes and the person has not completed a chemical dependency
education course, treatment, or both, as ordered by the sentencing court, the
license revocation remains in effect until the course, treatment, or both, are
completed.

(c) For the purposes of subsection (2)(b), a person is considered to have
committed a second, third, or subsequent offense if fewer than 5 years have
passed between the date of an offense that resulted in a prior conviction and the
date of the offense that resulted in the most recent conviction.

(3) (a) If & the person pays the reinstatement fee required in 61-2-107 and
provides the department proof of compliance with an ignition interlock
restriction imposed under 61-8-442, the department shall stay the license
suspension of a person who has been convicted of a first violation of 61-8-401 or
61-8-406 and return the person’s driver’s license. The stay must remain in effect
until the period of suspension has expired and any required chemical
dependency education course, treatment, or both, have been completed.

(b) If the department receives notice from a court, peace officer, or ignition
interlock vendor that the person has violated the court-imposed ignition
interlock restriction by, including but not limited to operating a motor vehicle
not equipped with the device, tampering with the device, or removing the device
before the period of restriction has expired, the department shall lift the stay
and reinstate the license suspension for the remainder of the time period. The
department may not issue a probationary driver’s license to a person whose
license suspension has been reinstated because of violation of an ignition
interlock restriction.

(4) The period for all revocations made mandatory by 61-5-205 is 1 year
except as provided in subsection (2).

(5) The period of revocation for a person convicted of any offense that makes
mandatory the revocation of the person’s driver’s license commences from the
date of conviction or forfeiture of bail.
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(6) If a person is convicted of a violation of 61-8-401 or 61-8-406 while
operating a commercial motor vehicle, the department shall suspend the
person’s driver’s license as provided in 61-8-802.”

Section 3. Section 61-8-421, MCA, is amended to read:

“61-8-421. Forfeiture procedure. (1) A motor vehicle forfeited under
61-8-733 must be seized by the arresting agency within 10 days after the
conviction and disposed of as provided in Title 44, chapter 12, part 2. Except as
provided in this section, the provisions of Title 44, chapter 12, part 2, apply to the
extent applicable.

(2) Forfeiture proceedings under 44-12-201(1) must be instituted by the
arresting agency within 20 days after the seizure of the motor vehicle.

(3) For purposes of 44-12-203 and 44-12-204, there is a rebuttable
presumption of forfeiture. The owner of the motor vehicle may rebut the
presumption by proving a defense under 61-8-733(2) or by proving that the
owner was not convicted of a#hird second or subsequent offense under 61-8-401
or 61-8-406. It is not a defense that the convicted person owns the motor vehicle
jointly with another person.

(4) (a) For purposes of 44-12-206, the proceeds of the sale of the motor vehicle
must be distributed first to the holders of security interests who have presented
proper proof of their claims, up to the amount of the interests or the amount
received from the sale, whichever is less, and the remainder to the general fund
of the arresting agency.

(b) A holder of a security interest may petition the sentencing court for
transfer of title to the motor vehicle to the holder of the security interest if the
secured interest is equal to or greater than the estimated value of the motor
vehicle.

(5) Actions the court may take under 44-12-205(3) to protect the rights of
innocent persons include return of the motor vehicle without a sale to an owner
who is unable to present an adequate defense under this section but is found by
the court to be without fault.”

Section 4. Section 61-8-442, MCA, is amended to read:

“61-8-442. Driving under the influence of alcohol or drugs —driving
with excessive alcohol concentration — ignition interlock device
i i i . (1) In addition to the punishments provided
in 61-8-714 and 61-8-722, regardless of disposition, the court may restriet for a
defendant person convicted of a first offense under 61-8-401 or 61-8-406 and
granted a probationary license restrict the person to driving only a motor vehicle
equipped with a functioning ignition interlock device during the period that the
person is granted a probationary license and require the deferdant person to pay
the reasonable cost of leasing, installing, and maintaining the device if:

(@) the court determines that approved ignition interlock devices are
reasonably available; and

(b) the defenrdants person’s blood alcohol concentration at the time of the
arrest was 0.18% or greater:—and

{£}(2) the If a defendant-hasnot-beenprevieusty person is convicted of a
second or subsequent violation of 61-8-401 or 61-8-406, in addition to the
punishments provided in 61-8-714 and 61-8-722, regardless of disposition, the
court shall order that each motor vehicle owned by the person at the time of the
offense be either:
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(a) seized and subjected to the forfeiture procedure provided under 61-8-421;
or

(b) during the 12-month period beginning with the end of the period of
driver’s license revocation, equipped with a functioning ignition interlock device
and require the person to pay the reasonable cost of leasing, installing, and
maintaining the device if the court determines that approved ignition interlock
devices are reasonably available.

2}X3) Any restriction imposed under this section must be included in a
report of the conviction made by the court to the department in accordance with
61-11-101 and placed upon the person’s driving record maintained by the
department in accordance with 61-11-102.

(3}(4) The duratlon of a restrlctlon |mposed under this section must run

m—aeeefdaﬁeeﬂm-th—ei-z-&e?—%-%%—aﬁd-ei-s-eee—aﬂd-musf be monltored by
the department.”

Section 5. Section 61-8-714, MCA, is amended to read:

“61-8-714. Penalty for driving under influence of alcohol or drugs —
first through third offense. (1) A person convicted of a violation of 61-8-401
shall be punished by imprisonment for not less than 24 consecutive hours or
more than 6 months and shall be punished by a fine of not less than$166 $3000r
more than $580 $1,000. The initial 24 hours of the imprisonment term must be
served in the county jail and may not be served under home arrest. The
mandatory imprisonment sentence may not be suspended unless the judge finds
that the imposition of the imprisonment sentence will pose a risk to the
defendants person’s physical or mental well-being. Except for the initial 24
hours of the imprisonment term, notwithstanding 46-18-201(2), the
imprisonment sentence may be suspended for a period of up to 1 year pending
successful completion of court-ordered chemical dependency assessment,
education, or treatment by the defendant person.

(2) On a second conviction, the person shall be punished by a fine of not less
than $360 $600 or more than$5686 $1,000 and by imprisonment for not less than
7 days or more than 6 months. At least 48 hours of the imprisonment term must
be served consecutively in the county jail and may not be served under home
arrest. Fhree The imposition or execution of the first 5 days of the imprisonment

sentence may not be suspendedumess—thewdge-fmds—tha{—the-ﬂﬁaes-meﬁ-ef—the

. Except for the |n|t|al 3 5 days of the |mpr|sonment term
notwithstanding 46-18-201(2), the imprisonment sentence may be suspended
for a period of up to 1 year pending successful completion of a chemical
dependency treatment program by the defendant person.

(3) On the third conviction, the person shall be punished by imprisonment
for a term of not less than 30 days or more than 1 year and by a fine of not less
than $580 $1,000 or more than $30088 $5,000. At least 48 hours of the
imprisonment term must be served consecutively in the county jail and may not
be served under home arrest. The imposition or execution of the first 10 days of
the imprisonment sentence may not be suspended. The remainder of the
imprisonment sentence may be suspended for a period of up to 1 year pending
successful completion of a chemical dependency treatment program by the
defenrdant person.”

Section 6. Section 61-8-722, MCA, is amended to read:
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“61-8-722. Penalty for driving with excessive alcohol concentration
—firstthrough third offense. (1) A person convicted of a violation of 61-8-406
shall be punished by imprisonment for not more than 10 days and shall be
punished by a fine of not less than $380 $300 or more than $5986 $1,000.

(2) On a second conviction of a violation of 61-8-406, the person shall be
punlshed by imprisonment for not less than 48-censecutive-teurs 5 days, to be
served in the county jail and not on home arrest, or more than 30 days and by a
fine of not less than $30606 $600 or more than -$599 $1,000. The imposition or
execution of the first 5 days of the imprisonment sentence may not be suspended.

(3) On a third conviction of a violation of 61-8-406, the person shall be
punished by imprisonment for not less than48-censecutive-hours 10 days, to be
served in the county jail and not on home arrest, or more than 6 months and by a
fine of not less than $586 $1,000 or more than $3:606 $5,000. The imposition or
execution of the first 10 days of the imprisonment sentence may not be
suspended.”

Section 7. Section 61-8-733, MCA, is amended to read:

“61-8-733. Driving under influence of alcohol or drugs — driving
with excessive alcohol concentration — forfeiture of vehicle. (1) On the
hird second or subsequent conviction of a violation of 61-8-401 or 61-8-406, the
court, in addition to the punishments provided in 61-8-714 and 61-8-722 and any
other penalty imposed by law, shall orderthe that each motor vehicle ownedané
eperated by the person at the time of the offensete be either seized and subjected
to the procedure provided under 61-8-421 or equipped with an ignition interlock
device as provided under 61-8-442.

(2) A vehicle used by a person as a common carrier in the transaction of
business as a common carrier is not subject to forfeiture unless it appears that
the owner or other person in charge of the vehicle consented to or was privy to
the violation. A vehicle may not be forfeited under this section for any act or
omission established by the owner to have been committed or omitted by a
person other than the owner while the vehicle was unlawfully in the possession
of a person other than the owner in violation of the criminal laws of this state or
the United States.

(3) Forfeiture of a vehicle encumbered by a security interest is subject to the
secured person’s interest if the person did not know and could not have
reasonably known of the unlawful possession, use, or other act on which the
forfeiture is sought.”

Section 8. Effective date. [This act] is effective on passage and approval.

Section 9. Applicability. [This act] applies to persons sentenced for
offenses committed on or after [the effective date of this act].

Ap proved April 14, 2003

CHAPTER NO. 301

[HB 230]

AN ACT PROVIDING THAT AN EMPLOYER MAY PAY WAGES DUE IN THE
ENSUING PAY PERIOD WHEN AN EMPLOYEE SUBMITS A TIMESHEET
AFTER THE EMPLOYER'S DEADLINE FOR PROCESSING TIMESHEETS
FOR A PARTICULAR PAY PERIOD; ELIMINATING ARCHAIC LANGUAGE
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PROVIDING THAT WAGES OWED TO EMPLOYEES WHO ARE ABSENT
FROM WORK ON THE REGULAR PAY DATE MUST BE PAID AT ANY TIME
AFTER THE DATE OF REGULAR PAYMENT AND PROVIDING THAT THE
LAW IS INAPPLICABLE TO CERTAIN EMPLOYEES WHO BY CUSTOM
RECEIVE WAGES MONTHLY; AMENDING SECTION 39-3-204, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY
DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 39-3-204, MCA, is amended to read:

“39-3-204. Payment of wages generally. (1) Except as provided in
subseetion-4) subsections (2) and (3), every employer of labor in the state of
Montana shall pay to each employee the wages earned by the employee in lawful
money of the United States or checks on banks convertible into cash on demand
at the full face value of the checks, and fe a person for whom labor has been
performed may not withhold from any employee any wages earned or unpaid for
a longer period than 10 business days after the wages are due and payable.
However, reasonable deductions may be made for board, room, and other
incidentals supplied by the employer, whenever the deductions are a part of the
conditions of employment, or other deductions provided for by law.

similar means of direct deposit if the employee has consented in writing or
electronically, if a record is retained, to be paid in this manner. However, an
employee may not be required to use electronic funds transfer or similar means
of direct deposit as a method for payment of wages.

(3) If an employee submits a timesheet after the employer’s established
deadline for processing employee timesheets for a particular time period and the
employer does not pay the employee within the 10-day period provided for in
subsection (1), the employer may pay the employee the wages due in the ensuing
pay period. An employer may not withhold payment of the employee’s wages
beyond the next ensuing pay period. If there is not an established time period or
time when wages are due and payable, the pay period is presumed to be
semimonthly in length.”

Section 2. Effective date — applicability. [This act] is effective on
passage and approval and applies to timesheets filed on or after [the effective
date of this act].

Ap proved April 14, 2003

CHAPTER NO. 302
[HB 293]

AN ACT PROHIBITING RACIAL PROFILING; REQUIRING LAW
ENFORCEMENT AGENCIES TO ADOPT A DETAILED WRITTEN POLICY
THAT CLEARLY DEFINES THE ELEMENTS CONSTITUTING RACIAL
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PROFILING AND THAT PROHIBITS RACIAL PROFILING; REQUIRING
THE POLICY TO INCLUDE A PROCEDURE FOR INVESTIGATING
COMPLAINTS OF RACIAL PROFILING; REQUIRING A LAW
ENFORCEMENT AGENCY TO TAKE APPROPRIATE ACTION AGAINST A
PEACE OFFICER VIOLATING THE POLICY AGAINST RACIAL
PROFILING; DEFINING “RACIAL PROFILING”; AND PROVIDING AN
EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Racial profiling prohibited — definitions. (1) A peace
officer may not engage in racial profiling.

(2) The race or ethnicity of an individual may not be the sole factor in:

(a) determining the existence of probable cause to take into custody or arrest
an individual; or

(b) constituting a particularized suspicion that an offense has been or is
being committed in order to justify the detention of an individual or the
investigatory stop of a motor vehicle.

(3) Each municipal, county, consolidated local government, and state law
enforcement agency shall adopt a detailed written policy that clearly defines the
elements constituting racial profiling. Each agency’s policy must prohibit racial
profiling. The policy must include a procedure that the law enforcement agency
will use to address complaints concerning racial profiling. The policy must be
available for public inspection during normal business hours.

(4) If an investigation of a complaint of racial profiling reveals that a peace
officer was in direct violation of the law enforcement agency’s written policy
prohibiting racial profiling, the law enforcement agency shall take appropriate
action against the peace officer consistent with applicable laws, rules,
ordinances, or policies.

(5) For the purposes of this section, the following definitions apply:
(a) “Peace officer” has the meaning provided in 46-1-202.

(b) “Racial profiling” means the detention, official restraint, or other
disparate treatment of an individual solely on the basis of the racial or ethnic
status of the individual.

Section 2. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 44, chapter 2, and the provisions of Title 44, chapter 2,
apply to [section 1].

Section 3. Effective date. [This act] is effective July 1, 2003.
Ap proved April 14, 2003

CHAPTER NO. 303

[HB 419]

AN ACT REQUIRING A RAILROAD CORPORATION TO ERECT SIGNS IN
ADVANCE OF A CROSSING AT WHICH ALOCOMOTIVE HORN AND BELL
MUST BE SOUNDED; REQUIRING THE HORN AND BELL TO BE
SOUNDED FOR AT LEAST 15 SECONDS PRIOR TO A LOCOMOTIVE
OCCUPYING A CROSSING IF THE TRAIN IS STOPPED WITHIN A
CERTAIN DISTANCE OF THE CROSSING; CLARIFYING THE MEANING
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OF THE PHRASE “PUBLIC HIGHWAY, PUBLIC ROAD, OR PUBLIC
RAILROAD CROSSING” FOR THE PURPOSES OF DETERMINING WHEN
A LOCOMOTIVE HORN AND BELL MUST BE SOUNDED; AMENDING
SECTION 69-14-562, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE
DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 69-14-562, MCA, is amended to read:

“69-14-562. Regulation of safety on railroads. (1) A railroad corporation
within this state is guilty of a misdemeanor and upon conviction is subject to the
penalties provided in subsection (2) if the corporation:

(a) neglects to provide comfortable and convenient cars or coaches for the
transportation of its passengers and their baggage or safe cars for the
transportation of express matter and freight;

(b) runs a train over an unsafe bridge, trestlework, or aqueduct;

(c) fails to have a locomotive in use by it equipped with a properly
functioning horn and bell;

(d) permits a locomotive to approach a public highway, public road, or public
railroad crossing without causing the locomotive horn and bell to be sounded at
a poi_n_t 1,320 feet fr_om the cros_,sing,—the; or-hem—anel—be”—te—be—seem@aled—ﬁmm—the

(e) willfully fails to make any report required by law.
(2) For the purposes of subsection (1)(d):

(@) the horn and bell must be sounded from the specified point until the
crossing is occupied, but if a train has stopped within 1,320 feet of a crossing, the
horn and bell must be sounded for a minimum of 15 seconds prior to the train
occupying the crossing;

(b) the railroad corporation shall erect and maintain a sign at a minimum of
1,320 feet in advance of a crossing at which the horn and bell are required to be
sounded to notify the locomotive crew in advance of a crossing that requires the
locomotive horn and bell to be sounded;

(c) if the owner or permitholder of a private crossing makes a written request
to the railroad corporation to have the locomotive horn and bell sounded at a
private crossing, the railroad shall comply with the request, but the owner or
permitholder is not subject to any liability as a result of not making a request;
and

(d) the phrase “public highway, public road, or public railroad crossing”
means that the easement, right-of-way, or fee title for the public highway, public
road, or public railroad crossing is held in the name of a federal, state, tribal, or
local government entity on both sides of the crossing and that the easement,
right-of-way, or fee title is recorded in the office of the clerk and recorder in the
county where the crossing is located.

£2}(3) Upon conviction of the offenses provided in subsection (1), a railroad
corporation is subject to a fine of:
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(a) $1,000 for the first offense;
(b) $2,000 for the second violation of the same provision; and

(c) not less than $5,000 or more than $10,000 for subsequent violations of a
provision for which it has twice been found guilty.”

Section 2. Effective date. [This act] is effective on passage and approval.
Ap proved April 14, 2003

CHAPTER NO. 304

[HB 456]

AN ACT SUBSTITUTING THE TERM “PREDOMINANT AGGRESSOR” FOR
THE TERM “PRIMARY AGGRESSOR” IN THAT PART OF THE PARTNER
OR FAMILY MEMBER ARREST STATUTE THAT RELATES TO MUTUAL
AGGRESSION; AND AMENDING SECTION 46-6-311, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 46-6-311, MCA, is amended to read:

“46-6-311. Basis for arrest without warrant — arrest of primary
predominant aggressor. (1) A peace officer may arrest a person when a
warrant has not been issued if the officer has probable cause to believe that the
person is committing an offense or that the person has committed an offense and
existing circumstances require immediate arrest.

(2) (a) The summoning of a peace officer to a place of residence by a partner
or family member constitutes an exigent circumstance for making an arrest.
Arrest is the preferred response in partner or family member assault cases
involving injury to the victim, use or threatened use of a weapon, violation of a
restraining order, or other imminent danger to the victim.

(b) When a peace officer responds to a partner or family member assault
complaint and if it appears that the parties were involved in mutual aggression,
the officer shall evaluate the situation to determine who is the primary
predominant aggressor. If, based on the officer’'s evaluation, the officer
determines that one person is the prirary predominant aggressor, the officer
may arrest only the priwary predominant aggressor. A determination of who
the prirmary predominant aggressor is must be based on but is not limited to the
following considerations, regardless of who was the first aggressor:

(i) the prior history of violence between the partners or family members, if
information about the prior history is available to the officer;

(i) the relative severity of injuries received by each person;
(iii) whether an act of or threat of violence was taken in self-defense;
(iv) the relative sizes and apparent strength of each person;

(v) the apparent fear or lack of fear between the partners or family members;
and

(vi) statements made by witnesses.”
Ap proved April 14, 2003
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CHAPTER NO. 305
[HB 482]

AN ACT PROVIDING THAT A PROVISION IN A CONSTRUCTION
CONTRACT THAT REQUIRES ONE PARTY TO THE CONTRACT TO
INDEMNIFY ANOTHER PARTY TO THE CONTRACT, OR THE OTHER
PARTY'S OFFICERS, EMPLOYEES, OR AGENTS, FOR THE OTHER
PARTY’'S LIABILITY, LOSSES, DAMAGES, OR COSTS IS VOID AS
AGAINST THE PUBLIC POLICY OF THIS STATE; AUTHORIZING A
CONSTRUCTION CONTRACT TO CONTAIN A PROVISION REQUIRING A
PARTY TO A CONTRACT TO PURCHASE A PROJECT-SPECIFIC
INSURANCE POLICY; AND PROVIDING AN EFFECTIVE DATE AND AN
APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Construction contract indemnification provisions. (1)
Except as provided in subsections (2) and (3), a construction contract provision
that requires one party to the contract to indemnify, hold harmless, insure, or
defend the other party to the contract, or the other party’s officers, employees, or
agents, for liability, damages, losses, or costs that are caused by the negligence,
recklessness, or intentional misconduct of the other party or the other party’s
officers, employees, or agents is void as against the public policy of this state.

(2) A construction contract may contain a provision:

(a) requiring one party to the contract to indemnify, hold harmless, or insure
the other party to the contract, or the other party’s officers, employees, or
agents, for liability, damages, losses, or costs, including but not limited to
reasonable attorney fees, only to the extent that the liability, damages, losses, or
costs are caused by the negligence, recklessness, or intentional misconduct of a
third party or of the indemnifying party or the indemnifying party’s officers,
employees, or agents; or

(b) requiring a party to the contract to purchase a project-specific insurance
policy, including but not limited to an owner’s and contractor’s protective
insurance, a project management protective liability insurance, or a builder’s
risk insurance.

(3) This section does not apply to indemnity of a surety by a principal on a
construction contract bond or to an insurer’s obligation to its insureds.

(4) As used in this section, “construction contract” means an agreement for
architectural services, alterations, construction, demolition, design services,
development, engineering services, excavation, maintenance, repair, or other
improvement to real property, including any agreement to supply labor,
materials, or equipment for an improvement to real property.

Section 2. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 28, chapter 2, part 21, and the provisions of Title 28,
chapter 2, part 21, apply to [section 1].

Section 3. Effective date — applicability. [This act] is effective July 1,

2003, and applies to construction contracts entered into or renewed on or after
July 1, 2003.

Ap proved April 14, 2003
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CHAPTER NO. 306
[HB 494]

AN ACT REVISING THE LAWS GOVERNING LICENSURE OF
PHYSICIANS; PROVIDING FOR TEMPORARY LICENSURE OF PERSONS
IN AN APPROVED RESIDENCY PROGRAM UPON CERTAIN
CONDITIONS; AND AMENDING SECTIONS 37-3-304 AND 37-3-305, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 37-3-304, MCA, is amended to read:

“37-3-304. Practice authorized by temporary certificate. (1) Fhe A
temporary certificate, which may be issued to any citizen or to an alien

otherW|se quallfled for a phyS|C|an s certlflcate aﬁd—wmeh—may—be—rswed—feﬁa

H@He—exeeed—ﬁ¥e—saeh—Fenew&Ls—at—the—d+seFeﬂen—ef—ﬂ4e-beaFd authorlzes the
holder to perform one or more of the acts embraced listed in 37-3-102(6) in a
manner reasonably consistent with his the holder’s training, skill, and
experience, subject—nevertheless; to all specifications, conditions, and
limitations imposed by the board.

(2) Atemporary certificate may not be issued for a period that exceeds 1 year.
However, except as provided in subsection (3), a temporary certificate may be
renewed, at the board’s discretion, for additional 1-year periods, but may not be
renewed more than five times.

(3) A person meeting the requirements of 37-3-305(5) may be granted a
limited temporary certificate for a period of 3 months, which may be extended at
the board’s discretion upon a showing of good cause for a period not to exceed 3
months.”

Section 2. Section 37-3-305, MCA, is amended to read:
“37-3-305. Qualifications for licensure. (1) Except as provided in

stbseetior subsections (4) and (5), a person may not be granted a physician’s
license to practice medicine in this state unless the person:

(a) is of good moral character, as determined by the board;

(b) is a graduate of an approved medical school as defined in 37-3-102;

(c) has completed an approved postgraduate program of at least 2 years or,
in the opinion of the board, has had experience or training that is at least the
equivalent of a 2-year postgraduate program;

(d) has had a completed application file reviewed by a board member and, at
the discretion of the board member, has made a personal appearance before the
board; and

(e) is able to communicate, in the opinion of the board, in the English
language.

(2) The board may authorize the department to issue the license subject to
terms of probation or other conditions or limitations set by the board or may

refuse a license if the applicant has committed unprofessional conduct or is
otherwise unqualified.

(3) A person may not be granted a temporary license to practice medicine in
this state unless the person:

(a) is of good moral character, as determined by the board;
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(b) is a graduate of an approved medical school as defined in 37-3-102;

(c) has completed an approved postgraduate program of at least 2 years or,
in the opinion of the board, has had experience or training that is at least the
equivalent of a 2-year postgraduate program; and

(d) is able, in the opinion of the board, to communicate in the English
language.

(4) The 2-year minimum requirements in subsections (1)(c) and (3)(c) do not
apply to a person who:

(a) has completed an approved internship of at least 1 year or in the opinion
of the board has had experience or training that is at least the equivalent of a
1-year internship;

(b) isaresident in good standing with the Montana family practice residency
program; and

(c) is seeing patients under the supervision of a physician who possesses a
current, unrestricted license to practice medicine in this state.

(5) The 2-year minimum requirements in subsections (1)(c) and (3)(c) do not
apply to a person who:

(a) has completed an approved internship of at least 1 year or, in the opinion
of the board, has had experience or training that is at least the equivalent of a
1-year internship;

(b) is a resident in good standing with a program accredited by the
accreditation council for graduate medical education or the American
osteopathic association;

(c) inthe course of an approved rotation of the person’s residency program, is
seeing patients under the supervision of a physician who possesses a current,
unrestricted license to practice medicine in this state;

(d) makes application to the department on a form prescribed by the board;
and

(e) pays a fee set by the board, as provided in 37-3-308.”
Ap proved April 14, 2003

CHAPTER NO. 307
[HB 501]

AN ACT REVISING THE PROVISIONS RELATED TO LICENSURE OF
RADIOLOGIC TECHNOLOGISTS; PROVIDING FOR APPROVAL BY THE
BOARD OF RADIOLOGIC TECHNOLOGISTS OF A LICENSED
RADIOLOGIC TECHNOLOGIST TO PERFORM THE FUNCTIONS OF A
RADIOLOGIST ASSISTANT UNDER SUPERVISION OF A RADIOLOGIST;
DEFINING TERMS; AND AMENDING SECTIONS 37-14-102 AND 37-14-301,
MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 37-14-102, MCA, is amended to read:

“37-14-102. Definitions. In this chapter, unless the context clearly
requires otherwise, the following definitions apply:
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(1) “Board” means the board of radiologic technologists provided for in
2-15-1738.

(2) “Department” means the department of labor and industry.

(3) “General supervision” means the procedure is furnished under the
radiologist’'s overall direction and control. However, the radiologist’s presence is
not required at the site during the performance of the procedure.

£3X4) “License” means an authorization issued by the department to
perform x-ray procedures on persons.

435) “Licensed practitioner” means a person licensed or otherwise
authorized by law to practice medicine, dentistry, denturitry, dental hygiene,
podiatry, osteopathy, or chiropractic.

{53(6) “Limited permit technician” means a person who does not qualify for
the issuance of a license under the provisions of this chapter but who has
demonstrated, to the satisfaction of the board, the capability of performing
specified high-quality x-ray procedures without endangering public health and
safety.

6}7) “Performance of x-ray procedures” means the involvement or
completion of any portion of an x-ray procedure that may have an effect on the
patient’s accumulated x-ray radiation exposure, including positioning of the
patient, technique selection, selection of ancillary equipment, initiation of
exposure, and darkroom procedures.

A(8) “Permit” means an authorization that may be granted by the board to
perform x-ray procedures on persons when the applicant’s qualifications do not
meet standards required for the issuance of a license.

{8}9) “Radiologic technologist” means a person, other than a licensed
practitioner, who has qualified under the provisions of this chapter for the
issuance of a license to perform diagnostic x-ray procedures on persons and who
performs the following functions in connection with the diagnostic procedure:

(a) operates x-ray equipment to reveal the internal condition of patients for
the diagnosis of fractures, diseases, and other injuries;

(b) prepares and positions patients for x-ray procedures;

(c) selects the proper radiographic technique for visualization of specific
internal structures of the human body;

(d) selects the proper ancillary equipment to be used in the x-ray procedure
to enhance the visualization of the desired structure;

(e) prepares film processing solutions and develops or processes the exposed
x-ray film; and

(f) inspects, maintains, and performs minor repairs to x-ray equipment.

(10) “Radiologist” means a person who is licensed to practice medicine under
Title 37, chapter 3, and who is board eligible or board certified by the American
board of radiology.

(11) ‘Radiologist assistant” means an advanced-level licensed radiologic
technologist who works under the general supervision of a radiologist to enhance
patient care by assisting the radiologist in the diagnostic imaging environment.”

Section 2. Section 37-14-301, MCA, is amended to read:
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“37-14-301. Limitation of license authority — exemptions. (1) Ne A
person may not perform x-ray procedures on a person unless licensed or granted
a limited permit under this chapter, with the following provisos:

(a) Licensure is not required for:

(i) a student enrolled in and attending a school or college of medicine,
osteopathy, podiatry, dentistry, dental hygiene, chiropractic, or radiologic
technology who applies x-ray radiation to persons under the specific direction of
a person licensed to prescribe sueh examinations or treatment;

(ii) a person administering x-ray examinations related to the practice of
dentistry or denturitry—previded-sueh if the person is certified by the board of
dentistry as having passed an examination testinghis the person’s proficiency to
administer x-ray examinations; or

(iii) a person who performs only darkroom procedures and is under the
supervision of a licensed radiologic technologist or radiologist or is able to show
evidence of completion of formal training in darkroom procedures as established
by rule.

(b) Nething-in-this This chapter shalk may not be construed to limit or affect
in any respect the practice of their respective professions by ey licensed
practitioners.

(2) A person licensed as a radiologic technologist may perform x-ray
procedures on persons for medical, diagnostic, or therapeutic purposes under
the specific direction of a person licensed to prescribe steh x-ray procedures.

(3) Aradiologic technologist licensed under this chapter may inject contrast
media and radioactive isotopes (radio-nuclide material) intravenously upon
request of aduhy licensed practitioner. In the case of contrast media, the licensed
practitioner requesting the procedure or the radiologist must be immediately
available within the x-ray department. Sueh-ajeetions Injections must be for
diagnostic studies only and not for therapeutic purposes.Fhe Except as provided
in [section 3], permitted injections include peripheral intravenous injections but
specifically exclude intra-arterial or intracatheter injections. An uncertified
radiologic technologist, a limited permit technician under 37-14-306, or an
individual who is not licensed or authorized under another licensing act may not
perform any of the activities listed in this subsection.”

Section 3. Radiologist assistant — scope of practice — board
approval. (1) A person licensed under this chapter who has completed an
advanced academic program encompassing a nationally recognized radiologist
assistant curriculum or certification and who has a radiologist-directed clinical
preceptorship certificate may practice as a radiologist assistant upon approval
by the board.

(2) (a) The specific duties allowed for a radiologist assistant may be defined
by the board by rule. The rules must be consistent with guidelines adopted by
the American college of radiology, the American society of radiologic
Ee)c(r;)?ologists, the American registry of radiologic technologists, and subsection
2)(b).

(b) The rules must specify the functions that a radiologist assistant may
perform in connection with diagnostic procedures under the general supervision
of a radiologist, including radiology procedures, invasive procedures,
procedures as delegated by a radiologist, and the types of injection of contrast
media and radioactive isotopes (radio-nuclide) material allowed.
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(c) A radiologist assistant may not interpret images, make diagnoses, or
prescribe medications or therapies.

(3) A radiologist assistant may also be referred to as a “radiology
practitioner assistant”.

Section 4. Codification instruction. [Section 3] is intended to be codified
as an integral part of Title 37, chapter 14, part 3, and the provisions of Title 37,
chapter 14, part 3, apply to [section 3].

Ap proved April 14,2003

CHAPTER NO. 308
[HB 555]

AN ACT CHANGING THE AMOUNT THAT MAY BE CHARGED FOR A
PAST-DUE LOAN PAYMENT FROM 5 PERCENT OF THE AMOUNT PAST
DUE TO THE GREATER OF 5 PERCENT OF THE AMOUNT PAST DUE OR
$15; AND AMENDING SECTION 32-5-301, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 32-5-301, MCA, is amended to read:

“32-5-301. Charges, refunds, penalties, filing fees. (1) A licensee or
holder of a supplementary license under this part may contract for and receive
on any loan of money interest charges as provided under 31-1-112.

(2) Charges in subsection (1) must be computed at the applicable rates on the
full, original principal amount of the loan from the date of the loan to the due
date of the final scheduled installment irrespective of the fact that the loan is
payable in installments. The charges must be added to the principal of the loan
and may not be discounted or deducted from the principal or paid or received at
the time the loan is made. For the purpose of computing charges for a fraction of
a month, a day is considered one-thirtieth of a month.

(3) (a) When any loan contract, new loan, renewal, or otherwise for a period
of not more than 61 months is paid in full by cash 1 month or more before the
final installment date, the licensee shall refund or credit the borrower with that
portion of the total charges that is due the borrower as determined by schedules
prepared under the rule of 78ths or sum of the digits principle as follows: the
amount of the refund or credit must be as great a proportion of the total charges
originally contracted for as the sum of the consecutive monthly balances of the
contract scheduled to follow the date of prepayment bears to the sum of all the
consecutive monthly balances of the contract, both sums to be determined
according to the payment schedule originally contracted for.

(b) When any loan contract, new loan, renewal, or otherwise for a period of
more than 61 months is paid in full by cash 1 month or more before the final
installment date, the licensee shall refund or credit the borrower with that
portion of the total charges that is due the borrower that is applicable to all fully
unexpired months in the contract as originally scheduled or, if deferred, as
deferred, following the date of prepayment. For this purpose the applicable
charge is the charge that would have been earned for that contract if charges
had not been precomputed, by applying to the unpaid principal balance, by the
actuarial method, the annual percentage rate disclosed pursuant to federal law,
based on the assumption that all payments were made as originally scheduled.
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For all loans that may be subject to this section, charges are computed initially
in the same manner used to determine the annual percentage rate.

(4) Ifthe contract so provides, the additional charge for any amount past due
according to the original terms of the contract, whether by reason of default or
extension agreement, may be the greater of 5% of the amount past due or $15,
and that amount may be charged only once.

(5) (a) The licensee may include in the principal amount of any loan:

(i) the actual fees paid a public official or agency of the state for filing,
recording, or releasing any instrument securing the loan; or

(if) the premium for insurance in lieu of filing or recording any instrument
securing the loan to the extent that the premium does not exceed the fees that
would otherwise be payable for filing, recording, or releasing any instrument
securing the loan.

(b) The licensee may include in the principal amount of any loan bona fide
charges related to real estate security and paid to third parties, including:

(i) fees or premiums for title examination, title insurance, or similar
purposes, including survey;

(i) fees for preparation of a deed, settlement statement, or other documents;
(iii) fees for notarizing deeds and other documents;

(iv) appraisal fees;

(v) fees for credit reports; and

(vi) fees paid to a trustee for release of a trust deed.

(6) Further or other charges may not be directly or indirectly contracted for
or received by any licensee except those specifically authorized by this chapter.
A licensee may not divide into separate parts any contract made for the purpose
of or with the effect of obtaining charges in excess of those authorized by this
chapter. If any amount in excess of the charges permitted by this chapter is
charged, contracted for, and received, except as the result of an accidental and
bona fide error of computation, the licensee may not collect or receive any
charges.

(7) Subsections (2), (3), and (6) of this section apply only to loans on which
charges are made on an add-on basis and do not apply to loans on which charges
are made on an interest-bearing basis.

(8) Ifaconsumer loan is prepaid in whole or in part for any reason, including
after a default, prior to the final payment due date and the amount of
prepayment exceeds 10% of the then-outstanding principal balance of the loan,
a licensee may charge a prepayment charge as follows:

(&) 10% of the then-outstanding principal balance of the loan if the
prepayment occurs during the first 6 months after the date of the loan;

(b) 7% of the then-outstanding principal balance of the loan if the
prepayment occurs more than 6 months after the date of the loan, but on or
before 18 months after the date of the loan; or

() 3.5% of the then-outstanding principal balance of the loan if the
prepayment occurs more than 18 months after the date of the loan, but before 61
months after the date of the loan.

(9) A prepayment charge may not be collected if:
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(a) the prepayment results solely because of the enforcement of a “due on
sale” clause in a real estate mortgage or deed of trust that secures the loan;

(b) the loan provided is prepaid by another loan made by the same licensee or
an affiliate of the licensee; or

(c) prepayment occurs as a result of a payment made by a credit life
insurance policy or other insurance policy.”

Ap proved April 14, 2003

CHAPTER NO. 309
[HB 579]

AN ACT PROVIDING THAT THE PARTIES TO A DIVORCE OR
SEPARATION INWHICH ATEMPORARY INJUNCTION IS SOUGHT MUST
BE INFORMED BY THE COURT AT THE HEARING ON THE INJUNCTION
THAT THE INJUNCTION MIGHT LIMIT OR RESULT IN LIMITS ON THE
RIGHTS OF ONE OR BOTH PARTIES RELATING TO FIREARMS UNDER
STATE AND FEDERAL LAW; CLARIFYING THAT A PARTY AGAINST
WHOM AN INJUNCTION IS SOUGHT IS ENTITLED TO NOTICE AND
HEARING; PROVIDING THAT A PERSON CHARGED WITH AN OFFENSE
MUST BE INFORMED BY THE COURT THAT CONVICTION MAY RESULT
IN THE LOSS OF VARIOUS RIGHTS REGARDING FIREARMS UNDER
STATE AND FEDERAL LAW; AND AMENDING SECTIONS 40-4-121 AND
46-7-102, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 40-4-121, MCA, is amended to read:

“40-4-121. Temporary order for maintenance or support, temporary
injunction, or temporary restraining order. (1) In a proceeding for
dissolution of marriage or for legal separation or in a proceeding for disposition
of property or for maintenance or support following dissolution of the marriage
by a court that lacked personal jurisdiction over the absent spouse, either party
may move for temporary maintenance, temporary support of a child of the
marriage entitled to support, or a temporary family support order. When a party
is receiving public assistance, as defined in 40-5-201¢32}, for the minor children
atissue or when a party receives public assistance during the life of a temporary
family support order, the temporary family support order must designate
separately the amounts of temporary child support and temporary
maintenance, if any. The temporary child support order or the designated child
support portion of the family support order must be determined as required in
40-4-204. The motion must be accompanied by an affidavit setting forth the
factual basis for the motion, the amounts requested, a list of marital estate
liabilities, a statement of sources of income of the parties and of a child of the
marriage entitled to support, and, in the case of a motion for a temporary family
support order, a proposal designating the party responsible for paying each
liability. If ordered by a court, a temporary family support order must, without
prejudice, direct one or both parties to pay, out of certain income sources,
liabilities of the marital estate during the pendency of the action, including
maintenance liabilities for a party or support of a child of the marriage entitled
to support. If income sources are insufficient to meet the marital estate periodic
liabilities, the temporary family support order may direct that certain liabilities



1063 MONTANA SES SION LAWS 2003 Ch. 309

be paid from assets of the marital estate. At any time during the proceedings,
the court may order any temporary family support payments to be designated as
temporary maintenance, temporary child support, or partial property
distribution, retroactive to the date of the motion for a temporary family support
order. When a party obtains public assistance, as defined in 40-5-201{2}, or
applies for services under Title IV-D of the Social Security Act, after the court
has issued a temporary family support order, the petitioner shall promptly move
the court for designation of the parts, if any, of the temporary family support
order that are maintenance and child support and the court shall promptly so
designate, determining the child support obligation as required in 40-4-204.

(2) As apartof amotion for temporary maintenance, temporary support of a
child, or a temporary family support order or by independent motion
accompanied by affidavit, either party may request that the court $e issue a
temporary injunction for any of the following relief:

(a) restraining a person from transferring, encumbering, concealing, or
otherwise disposing of any property, except in the usual course of business or for
the necessities of life, and; if so restrained, requiring the person to notify the
moving party of any proposed extraordinary expenditures made after the order
is issued;

(b) restraining both parties from cashing, borrowing against, canceling,
transferring, disposing of, or changing the beneficiaries of any insurance or
other coverage, including life, health, automobile, and disability coverage held
for the benefit of a party or a child of a party for whom support may be ordered;

(c) enjoining a party from molesting or disturbing the peace of the other
party or of any family member or from stalking, as defined in 45-5-220;

(d) excluding a party from the family home or from the home of the other
party upon a showing that physical or emotional harm would otherwise result;

(e) enjoining a party from removing a child from the jurisdiction of the court;

(f) ordering a party to complete counseling, including alcohol or chemical
dependency counseling or treatment;

(g) providing other injunctive relief proper in the circumstances; and
(h) providing additional relief available under Title 40, chapter 15.

(3) When the clerk of the district court issues a summons pursuant to this
chapter, the clerk shall issue and include with the summons a temporary
restraining order:

(a) restraining both parties from transferring, encumbering, hypothecating,
concealing, or in any way disposing of any property, real or personal, whether
jointly or separately held, without either the consent of the other party or an
order of the court, except in the usual course of business or for the necessities of
life. The restraining order must require each party to notify the other party of
any proposed extraordinary expenditures at least 5 business days before
incurring the expenditures and to account to the court for all extraordinary
expenditures made after service of the summons. However, the restraining
order may not preclude either party from using any property to pay reasonable
attorney fees in order to retain counsel in the proceeding.

(b) restraining both parties from cashing, borrowing against, canceling,
transferring, disposing of, or changing the beneficiaries of any insurance or
other coverage, including life, health, automobile, and disability coverage held
for the benefit of a party or a child of a party for whom support may be ordered.
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However, nothing in this subsection (3) adversely affects the rights, title, or
interest of a purchaser, encumbrancer, or lessee for value if the purchaser,
encumbrancer, or lessee does not have actual knowledge of the restraining
order.

(4) A person may seek the relief provided for in subsection (2) without filing a
petition under this part for a dissolution of marriage or legal separation by filing
a verified petition requesting relief under Title 27, chapter 19, part 3. Any
temporary injunction entered under this subsection must be for a fixed period of
time, not to exceed 1 year, and may be modified as provided in Title 27, chapter
19, part 4, and 40-4-208, as appropriate.

(5) The court may issue a temporary restraining order for a period not to
exceed 20 days without requiring notice to the other party only if it finds on the
basis of the moving affidavit or other evidence that irreparable injury will result
to the moving party if an order is not issued until the time for responding has
elapsed.

(6) The party against whom a temporary injunction is sought must be served
with notice and a copy of the motion and is entitled to a hearing on the motion. A
response may be filed within 20 days after service of notice of motion or at the
time specified in the temporary restraining order.

(7) At the time of the hearing, the court shall:

(@) inform both parties that the temporary injunction may contain a
provision or provisions that limit the rights of one or both parties relating to
firearms under state law or a provision or provisions that may subject one or both
parties to state or federal laws that limit their rights relating to firearms; and

(b) determine whether good cause exists for the injunction to continue for 1
year.

(8) On the basis of the showing made and in conformity with 40-4-203 and
40-4-204, the court may issue a temporary injunction and an order for
temporary maintenance, temporary child support, or temporary family support
in amounts and on terms just and proper in the circumstance.

(9) A temporary order or injunction, entered pursuant to Title 40, chapter
15, or this section:

(@) may be revoked or modified on a showing by affidavit of the facts
necessary to revocation or modification of a final decree under 40-4-208;

(b) terminates upon order of the court or when the petition is voluntarily
dismissed and, in the case of a temporary family support order, upon entry of the
decree of dissolution; and

(c) when issued under this section, must conspicuously bear the following:
“Violation of this order is a criminal offense under 45-5-220 or 45-5-626.”

(10) When the petitioner has fled the parties’ residence, notice of the
petitioner’s new residence must be withheld except by order of the court for good
cause shown.”

Section 2. Section 46-7-102, MCA, is amended to read:

“46-7-102. Duty of court. (1) The judge shall inform the defendant:
(a) of the charge or charges against the defendant;

(b) of the defendant’s right to counsel;
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(c) of the defendant’s right to have counsel assigned by a court of record in
accordance with the provisions of 46-8-101;

(d) of the general circumstances under which the defendant may obtain
pretrial release;

(e) of the defendant’s right to refuse to make a statement and the fact that
any statement made by the defendant may be offered in evidence at the
defendant’s trial; and

(f) that conviction may result in the loss of various rights regarding firearms
under state and federal law; and

{H(g) of the defendant’s right to a judicial determination of whether probable
cause exists if the charge is made by a complaint alleging the commission of a
felony.

(2) The judge shall admit the defendant to bail as provided by law.”
Ap proved April 14, 2003

CHAPTER NO. 310
[HB 580]

AN ACT PROVIDING THE PUBLIC SERVICE COMMISSION WITH
EXPEDITED COMPLAINT AUTHORITY FOR INTERCONNECTION AND
EXCHANGE ACCESS DISPUTES; PROVIDING AN EXPEDITED
COMPLAINT PROCESS AND PROCEDURES; AMENDING SECTION
69-3-832, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 69-3-832, MCA, is amended to read:

“69-3-832. Interconnection — jurisdiction. In addition to the authority
granted to the commission in 69-3-102 to supervise and regulate public utilities,
the commission has authority, for the purposes of implementing 69-3-831,
69-3-833 through 69-3-839, [sections 2 and 3], and this section, over all
telecommunications carriers.”

Section 2. Expedited complaint proceeding — commission
authority. (1) The commission may conduct expedited complaint proceedings
involving interconnection arrangements that include but are not limited to
exchange access services between telecommunications carriers.

(2) The provisions of the Montana Administrative Procedure Act do not
apply to petitions for an expedited complaint proceeding under [section 3] and
this section.

Section 3. Expedited complaint proceeding — procedure. (1) (a) A
party that petitions the commission for an expedited complaint proceeding shall
file with the commission, at the same time as it submits the petition, the
following:

(i) astatement that the petitioner has attempted in good faith to resolve the
petitioner’s disagreement with the respondent prior to petitioning the
commission to initiate an expedited complaint proceeding;

(ii) a description of facts, including relevant documentation, of the issues in
dispute and the position of each of the parties with respect to those issues; and
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(iii) a statement that the petitioner has informed the respondent of the
petitioner’s intent to file a petition for expedited complaint proceeding at least
10 days prior to filing the petition with the commission.

(b) The petitioner shall provide a copy of the petition and any associated
documentation to the other party or parties not later than the day on which the
commission receives the petition.

() The commission shall limit its consideration during an expedited
complaint proceeding to those issues set forth by the parties in the petition and
the response to the petition.

(2) A nonpetitioning party may respond to the other party’s petition and
provide any additional information within 25 days after the commission
receives the petition.

(3) (a) The commission may appoint a hearings examiner, who shall file with
the commission a proposed decision within the time set by order of the
commission.

(b) (i) On the filing by a party, in good faith, of a timely and sufficient
affidavit of personal bias, lack of independence, disqualification by law, or other
disqualification of a hearings examiner or on the hearings examiner’s own
motion, the commission shall include the affidavit or motion as a part of the
record in the case.

(if) The affidavit for disqualification must state the facts and the reasons for
the belief that the hearings examiner should be disqualified and must be filed
not more than 10 days after the date of the appointment of the hearings
examiner.

(iii) The commission may disqualify the hearings examiner and appoint
another hearings examiner.

(4) Participation in the expedited complaint proceeding must be limited to
the petitioning party, named respondents, and the Montana consumer counsel.

(5) Unless otherwise agreed to by the parties, the commission or the
hearings examiner shall, within 10 days of the filing of the petition, conduct a
conference with the parties for the purpose of establishing a schedule for the
orderly and timely disposition of the petition. The schedule must include
discovery deadlines and a hearing date.

(6) (a) The hearing must be conducted pursuant to the Montana Rules of
Evidence and the parties:

(i) are entitled to be heard;
(i) may present evidence material to the issues; and
(iii) may cross-examine witnesses appearing at the hearing.

(b) Parties must be allowed to conduct discovery pursuant to the schedule
determined by the hearings examiner or the commission, and the discovery
must be conducted pursuant to the Montana Rules of Civil Procedure.

(7) The commission or the hearings examiner may issue subpoenas for the
attendance of witnesses and the production of books, records, documents, and
other evidence relevant to the issues being heard and may administer oaths.
Subpoenas must be served and enforced in the manner provided by law for the
service and enforcement of subpoenas in a civil action in district court. The
commission or the hearings examiner shall regulate the course of the hearing
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and the need for filing briefs and may direct the parties to appear and confer to
consider simplification of the issues.

(8) The commission shall issue a final order on the petition not later than 120
days from the date that the petition for expedited complaint proceeding was
filed with the commission.

(9) If the hearings examiner becomes unavailable to the commission, the

commission is not precluded from issuing a final decision based on the record if
the demeanor of the witnesses is considered immaterial by all parties.

(10) Unless required for the disposition of ex parte matters authorized by
law, the person or persons who are charged with the duty of rendering a decision
or of making findings of fact and conclusions of law in an expedited complaint
proceeding, after issuance of notice of hearing, may not communicate with any
party or party’s representative in connection with any issue of fact or law in the
case unless there is notice and opportunity for all parties to participate.

(11) As partof its final order, the commission may order relief that is justified
under the circumstances. The commission may order the payment of monetary
damages, by one party or parties to another party or parties, not to exceed
$10,000.

Section 4. Codification instruction. [Sections 2 and 3] are intended to be
codified as an integral part of Title 69, chapter 3, part 8, and the provisions of
Title 69, chapter 3, part 8, apply to [sections 2 and 3].

Section 5. Effective date. [This act] is effective on passage and approval.
Ap proved April 14, 2003

CHAPTER NO. 311
[HB 591]

AN ACT PROVIDING FOR TERM PERMIT FEES FOR CERTAIN
OVERWEIGHT VEHICLE LOADS; AND AMENDING SECTION 61-10-125,
MCA.
Be it enacted by the Legislature of the State of Montana:

Section 1. Section 61-10-125, MCA, is amended to read:

“61-10-125. Other fees. (1) There is charged for a single trip permit for a
load that is over the gross allowable load provided for by the formula in
61-10-107(1) but that does not exceed axle limits set forth in 61-10-107(1):

(a) $10 for distances to and including 100 miles;
(b) $30 for distances from 101 to 199 miles; and
(c) $50 for distances over 200 miles traveled.

(2) (a) There is charged a fee of:

(i) $200 for a term permit for a load that is in excess of the limits set forth in
61-10-107(1) but that does not exceed a total of 5,000 pounds in excess axle
weight;

(ii) $500 for a term permit for a load that is in excess of the limits set forth in
61-10-107(1) but that does not exceed a total of 10,000 pounds in excess axle
weight, with no single axle exceeding 5,000 pounds in excess axle weight;
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(iii) $750 for a term permit for a load that is in excess of the limits set forth in
61-10-107(1) but that does not exceed a total of 15,000 pounds in excess axle
weight, with no single axle exceeding 5,000 pounds in excess axle weight;

(iv) $1,000 for a term permit for a load that is in excess of the limits set forth
in 61-10-107(1) but that does not exceed a total of 20,000 pounds in excess axle
weight, with no single axle exceeding 5,000 pounds in excess axle weight and no
tandem axle exceeding 15,000 pounds in excess axle weight;

(v) $1,500 for a term permit for a load that is in excess of the limits set forth in
61-10-107(1) but that does not exceed a total of 25,000 pounds in excess axle
weight, with no axle or axle group exceeding the maximum weight allowed by a
weight analysis conducted by the department of transportation;

(vi) $2,000 for a term permit for a load that is in excess of the limits set forth in
61-10-107(1) but that does not exceed a total of 30,000 pounds in excess axle
weight, with no axle or axle group exceeding the maximum weight allowed by a
weight analysis conducted by the department of transportation;

(vii) $4,000 for a term permit for a load that is in excess of the limits set forth
in 61-10-107(1) but that does not exceed a total of 40,000 pounds in excess axle
weight, with no axle or axle group exceeding the maximum weight allowed by a
weight analysis conducted by the department of transportation.

(b) The fees provided in subsection (2)(a) are annual fees but may be
prorated on a quarterly basis and may be paid quarterly, semiannually, or
annually. However, if the fee is paid other than annually, there is an additional
fee of $10 each time a fee is paid.

(c) A permitissued under this subsection (2) is valid for a period of no less
than 1 calendar quarter and no more than 1 calendar year.

(d) The department of transportation or its agent may not issue a term
permit for loads that exceed 10,000 pounds in excess axle weight unless the
person applying for the term permit has obtained approval from the department
of transportation, through aweight analysis, for the configuration of the vehicle.

(3) There is charged for a permit to move a load that exceeds the single axle,
tandem axle, or axle group limits set forth in 61-10-107(1) the following fee
based upon the sum of excess in axle or axle group weights:

Total Excess Axle Weight Calculated Cost of
(pounds) 25 Miles of Travel

(dollars)
5,000 .ttt sre e s 3.50

........................ 7.00
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L0180 O Y 42.00
L1 01010 O Y 45.50
70150100 PP PY 49.00
470010 L0 PR 52.50
80,000 ... e e et e et e eaans 56.00
£ 1 T8 00O 59.50
90,000 ... i e e e e e e e e e e et e eaeaan s aeend 63.00
05,000 ... i e e e et e e e e e et e e aeaen raneeead 66.50
100,000 ....iiiiieiie et etee ettt b et teenr b e anae et eenree s aeeeas 70.00
0over 100,000 .......ovviiieeiiiiiiiiie e 70.00 +3.50 per 5,000 Ibs. or

part of 5,000 Ibs. in excess of 100,000 Ibs.
(4) For purposes of subsection (3):
(a) mileage must be rounded off in units of 25 miles and mileage in excess of a
25-mile increment must be assessed at the next higher 25-mile increment; and

(b) weight must be rounded off in 5,000-pound increments and weight in
excess of a 5,000-pound increment must be assessed at the next higher
5,000-pound increment.

(5) A vehicle must be licensed to the maximum allowable weight authorized
under 61-10-107 before an overweight permit may be issued.”

Ap proved April 14, 2003

CHAPTER NO. 312

[HB 637]

AN ACT PROHIBITING UNSOLICITED ADVERTISEMENTS THROUGH
FACSIMILE TRANSMISSION; AND PROVIDING THAT A VIOLATION OF
THIS PROHIBITION IS AVIOLATION OF THE MONTANA UNFAIR TRADE
PRACTICES AND CONSUMER PROTECTION ACT OF 1973.

Be it enacted by the Legislature of the State of Montana:

Section 1. Definitions — unsolicited advertisement through
facsimile transmission prohibited — violation. (1) As used in this section,
the following definitions apply:

(a) “Telephone facsimile machine” means equipment that has the capacity
to:

(i) transcribe text or images, or both, from paper into an electronic signal
and to transmit that signal over a regular telephone line onto paper; or

(ii) transcribe text or images, or both, from an electronic signal received over
a regular telephone line onto paper.

(b) *“Unsolicited advertisement” means any material advertising the
commercial availability or quality of any property, goods, or service that is
transmitted to a person without that person’s prior express invitation or
permission.
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(2) (a) Except as provided in subsection (2)(b), a person may not use a
telephone facsimile machine, computer, or other device to send an unsolicited
advertisement to a telephone facsimile machine.

(b) The prohibition contained in subsection (2)(a) does not pertain to a
facsimile transmission containing public safety information that is sent by a law
enforcement or public safety entity.

(3) A violation of this section is a violation of Title 30, chapter 14, part 1.

Section 2. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 30, chapter 14, and the provisions of Title 30, chapter
14, apply to [section 1].

Ap proved April 14, 2003

CHAPTER NO. 313

[SB 180]

AN ACT MAKING PERMANENT THE PROVISION THAT ALLOWS AN
INDIVIDUAL WHO LEAVES WORK OR IS DISCHARGED BECAUSE OF
CIRCUMSTANCES RESULTING FROM DOMESTIC VIOLENCE TO
RECEIVE UNEMPLOYMENT BENEFITS; REPEALING SECTION 4,
CHAPTER 520, LAWS OF 2001; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Repealer. Section 4, Chapter 520, Laws of 2001, is repealed.
Section 2. Effective date. [This act] is effective on passage and approval.
Ap proved April 14, 2003

CHAPTER NO. 314

[SB 283]

AN ACT REVISING LAWS RELATING TO VENUE IN FAMILY LAW CASES;
REQUIRING MONTANA RESIDENCE FOR 90 DAYS PRECEDING THE
FILING OF AN ACTION FOR DISSOLUTION OF MARRIAGE; ALLOWING
MEDIATION AGREEMENTS TO BE ADMISSIBLE AS EVIDENCE IF
AFFIRMED BY THE PARTIES; AND AMENDING SECTIONS 25-2-118,
40-4-104, AND 40-4-305, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 25-2-118, MCA, is amended to read:

“25-2-118. Residence of defendant. (1) Except as provided in subsection
(3), the proper place of trial for all civil actions is the county in which the
defendants or any of them reside at the commencement of the action.

(2) If none of the defendants reside in the state, the proper place of trial for a
contract action is as provided in 25-2-121(1)(b) or (2) and the proper place of trial
for a tort action is as provided in 25-2-122(2) or (3).
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(3) The proper place eftrialfor of trial for an action brought pursuant to Title
40, chapter 4, is the county in which the petitioner or the respondent has resided
during the 90 days preceding the eemmenecement filing of the action.”

Section 2. Section 40-4-104, MCA, is amended to read:

“40-4-104. Dissolution of marriage — legal separation. (1) The district
court shall enter a decree of dissolution of marriage if:

(@) the court finds that one of the parties, at the time the action was
commenced, was domiciled in this state, as provided in 25-2-118, or was
stationed in this state while a member of the armed services and that the
domicile or military presence has been maintained for 90 days preceding the

waking-ef-the-findings filing of the action;

(b) the court finds that the marriage is irretrievably broken, which findings
must be supported by evidence:

(i) that the parties have lived separate and apart for a period of more than
180 days preceding the commencement of this proceeding; or

(if) that there is serious marital discord that adversely affects the attitude of
one or both of the parties towards the marriage;

(c) the court finds that the conciliation provisions of the Montana
Conciliation Law and of 40-4-107 either do not apply or have been met; and

(d) to the extent it has jurisdiction to do so, the court has considered,

approved, or made provision for parenting, the support of any child entitled to
support, the maintenance of either spouse, and the disposition of property.

(2) If a party requests a decree of legal separation rather than a decree of
dissolution of marriage, the court shall grant the decree in that form unless the
other party objects.”

Section 3. Section 40-4-305, MCA, is amended to read:

“40-4-305. Mediation agreement. An agreement reached by the parties
asa result of mediation must be discussed by the partles Wlth thelr attorneys if

ag-reemeﬁt-before the agreement |sf|naI|zed An agreement reached in medlatlon
is not admissible as evidence in any action unless the agreement has been
affirmed by the parties in a signed, written agreement. The signed, written
agreement is governed by 40-4-201.”

Ap proved April 14,2003

CHAPTER NO. 315
[SB 302]

AN ACT CHANGING THE WAY UNDIVIDED OWNERSHIP INTERESTS IN
PROPERTY ARE ASSESSED FOR PROPERTY TAX PURPOSES;
PROVIDING THAT THE OWNERS OF UNDIVIDED INTERESTS MAY BE
ASSESSED SEPARATELY UPON REQUEST; PROVIDING THAT PAYMENT
OF THE TOTAL PROPERTY TAX DUE BY A SINGLE OWNER MAY BE
PAYMENT ON BEHALF OF ALL OF THE OWNERS OR THAT A PAYING
CO-OWNER MAY, AFTER 3 YEARS OF PAYMENTS AND NOTICES TO THE
NONPAYING CO-OWNER, TAKE A PROPERTY TAX LIEN ON THE
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NONPAYING CO-OWNER'S INTEREST; PROVIDING THAT
NONPAYMENT BY A SEPARATELY ASSESSED CO-OWNER SUBJECTS
ONLY THE NONPAYING CO-OWNER'S INTEREST TO A TAX SALE; AND
AMENDING SECTIONS 15-7-138 AND 15-16-102, MCA.

Be it enacted by the Legislature of the State of Montana:

Section 1. Common undivided ownership interest — separate
assessment — property tax payments. (1) Except as provided in subsection
(2), payment of all property taxes on a parcel by any co-owner is considered
payment by all owners, whether or not the property is assessed and taxed
separately to co-owners or to a single owner. Any payment by a co-owner in
excess of the amount assessed to the co-owner must be the total amount due on
the parcel or a partial payment amounting to a year of deficiency, as provided in
15-16-102(5)(a). The nonpayment of taxes by a co-owner who is separately
assessed and taxed subjects only the interest of the nonpaying co-owner to a tax
sale.

(2) (a) A co-owner may receive a tax lien on property in which the co-owner
has an undivided interest if:

(i) the co-owner pays the proportional amount of taxes on that co-owner’s
interest and on another co-owner’s interest;

(ii) the paying co-owner has notified the nonpaying co-owner of the property
tax payments and annually demands reimbursement in writing by certified
mail, return receipt requested, addressed to the nonpaying co-owner’s
last-known mailing address; and

(iii) the paying co-owner has paid the property taxes for 3 consecutive years
without reimbursement.

(b) Upon proof that a co-owner has complied with the provisions of this
subsection (2), the paying co-owner is considered the purchaser of a tax lien on
the ownership interest of the nonpaying co-owner and the county treasurer
shall prepare a tax sale certificate with the paying co-owner as the purchaser.
The certificate shall conform to the provisions of 15-17-212, except the
certificate need not contain the information required in 15-17-212(1)(a) and
(1)(b). The treasurer shall comply with the provisions of 15-17-212(2) regarding
the certificate.

(c) For the purposes of this subsection (2), if there are more than two
co-owners, single and multiple paying co-owners can receive a tax lien on the
undivided interests of single and multiple nonpaying co-owners.

Section 2. Section 15-7-138, MCA, is amended to read:

“15-7-138. Notice of classification and appraisal to single address
for owners of undivided interest. (1) (a) (i) Subject to subsection (2), in the
case of multiple, undivided interests in a parcel of land, the department shall
send the notice of classification and appraisal required by 15-7-102 to a single
owner of the land, as provided in this section.

(i) For multiple undivided interests that are mining claims, upon request of
all the owners, the department shall send the notice of classification and
appraisal required by 15-7-102 and separate assessments to each owner of an
undivided interest.

(iii) Requests for separate assessment and receipt of separate notice under
subsection (1)(a)(ii) are limited to mining claims as the multiple undivided
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interests existed on or prior to April 30, 2001. Additional division of interests
after April 30, 2001, may not result in additional separate assessments.

(b) Except as provided in subsection (1)(c), the owners of the land shall
provide to the department the name and address of the owner to whom the
notice is to be sent and shall notify the department of a change in name or
address. If an address is not provided, then the department shall send the notice
to the address to which previous notices were sent.

(¢) In the case of multiple, undivided interests in a parcel of land created
after April 30, 2001, the department shall send the notice to the name and
address shown on the recorded document creating the multiple, undivided
interests in the land. If more than one name and address is shown on the
document, the department shall send the notice to the first name and address
shown on the document.

(2) A copy of the notice must be sent to other persons upon request of an
owner of the land. If a parcel of land is located within the boundaries of a
federally recognized Indian reservation, each individual fee patent, even when
itisan undivided interest, will be treated as a separate assessment and receive a
separate notice of classification and appraisal.”

Section 3. Section 15-16-102, MCA, is amended to read:

“15-16-102. Time for payment — penalty for delinquency. Unless
suspended or canceled under the provisions of Title 15, chapter 24, part 17, all
taxes levied and assessed in the state of Montana, except assessments made for
special improvements in cities and towns payable under 15-16-103, are payable
as follows:

(1) One-half of the taxes are payable on or before 5 p.m. on November 30 of
each year or within 30 days after the tax notice is postmarked, whichever is
later, and one-half are payable on or before 5 p.m. on May 31 of each year.

(2) Unless one-half of the taxes are paid on or before 5 p.m. on November 30
of each year or within 30 days after the tax notice is postmarked, whichever is
later, the amount payable is delinquent and draws interest at the rate of 5/6 of
1% a month from and after the delinquency until paid and 2% must be added to
the delinquent taxes as a penalty.

(3) All taxes due and not paid on or before 5 p.m. on May 31 of each year are
delinquent and draw interest at the rate of 5/6 of 1% a month from and after the
delinquency until paid, and 2% must be added to the delinquent taxes as a
penalty.

(4) (a) If the date on which taxes are due falls on a holiday or Saturday, taxes
may be paid without penalty or interest on or before 5 p.m. of the next business
day in accordance with 1-1-307.

(b) If taxes on property qualifying under the low-income property tax
assistance provisions of 15-6-134(1)(c) and 15-6-191 are paid within 20 calendar
days of the date on which the taxes are due, the taxes may be paid without
penalty or interest. If a tax payment is made later than 20 days after the taxes
were due, the penalty must be paid and interest accrues from the date on which
the taxes were due.

(5) (a) A taxpayer may pay current year taxes without paying delinquent
taxes. The county treasurer shall accept a partial payment equal to the
delinquent taxes, including penalty and interest, for one or more fulltaxable tax
years—previded-that if taxes for both halves of the current tax year have been
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paid. Payment of taxes for delinquent taxes must be applied to the taxes that
have been delinquent the longest. The payment of taxes for the current tax year
is not a redemption of the property tax lien for any delinquent tax year.

(b) A payment by a co-owner of an undivided ownership interest that is
subject to a separate assessment otherwise meeting the requirements of
subsection (5)(a) is not a partial payment.

(6) The penalty and interest on delinquent assessment payments for specific
parcels of land may be waived by resolution of the city council. A copy of the
resolution must be certified to the county treasurer.

(7) If the department revises an assessment that results in an additional tax
of $5 or less, an additional tax is not owed and a new tax bill does not need to be
prepared.”

Section 4. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 15, chapter 17, and the provisions of Title 15, chapter
17, apply to [section 1].

Ap proved April 14,2003

CHAPTER NO. 316
[SB 329]

AN ACT PROVIDING FOR JUVENILE DETENTION OR JUVENILE
CORRECTIONS OFFICER AND ADMINISTRATOR STANDARDS,
CERTIFICATION, AND TRAINING; PROVIDING THAT TRAINING BE
UNDER THE AUSPICES OF THE BOARD OF CRIME CONTROL AND THE
MONTANA LAW ENFORCEMENT ACADEMY; EXTENDING THE TIME
PERIOD FOR RECEIVING TRAINING FROM 6 MONTHS TO 1 YEAR FOR
PROBATION AND PAROLE OFFICERS, CORRECTIONS OFFICERS,
JUVENILE DETENTION AND JUVENILE CORRECTIONS OFFICERS,
AND COMMERCIAL VEHICLE INSPECTORS; AMENDING SECTIONS
44-4-301 AND 44-4-302, MCA; AND PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Juvenile detention or juvenile corrections officer
training. A juvenile detention or juvenile corrections officer shall, in the first
year of employment, complete a basic training course as required in 44-4-301.
The training must be done under the auspices of the Montana law enforcement
academy but does not have to occur at the academy.

Section 2. Section 44-4-301, MCA, is amended to read:

“44-4-301. Functions. (1) As designated by the governor as the state
planning agency under the Omnibus Crime Control and Safe Streets Act of
1968, as amended, the board of crime control shall perform the functions
assigned to it under that act. The board shall also provide to criminal justice
agencies technical assistance and supportive services that are approved by the
board or assigned by the governor or legislature.

(2) The board may:

(@) establish minimum qualifying standards for employment of peace
officers, as defined in 7-32-303, detention officers, detention center
administrators, juvenile detention center administrators, juvenile detention or
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juvenile corrections officers, public safety communications officers, probation
and parole officers, corrections officers, and commercial vehicle inspectors; and

(b) develop procedures for revoking or suspending the certification of peace
officers, as defined in 7-32-303, detention officers, detention center
administrators, juvenile detention center administrators, juvenile detention or
juvenile corrections officers, public safety communications officers, probation
and parole officers, corrections officers, and commercial vehicle inspectors.

(3) The board may require basic training for officers, establish minimum
standards for equipment and procedures and for advanced inservice training for
officers, establish minimum standards for the certification of public safety
communications officers, establish minimum standards for the certification of
motor carrier services division officers appointed under 61-12-201, and
establish minimum standards for law enforcement, ard detention officer, and
juvenile detention or juvenile corrections officer training schools administered
by the state or any of its political subdivisions or agencies, to ensure the public
health, welfare, and safety.

(4) The board may waive the minimum qualification standard provided in
subsection (2) for good cause shown.

(5) The board shall establish minimum standards for training of probation
and parole officers, pursuant to 46-23-1003.

(6) The board shall establish minimum standards for training corrections
officers and commercial vehicle inspectors.

(7) It is the duty of the appointing authority to cause each probation and
parole officer, corrections officer, juvenile detention or juvenile corrections
officer, and commercial vehicle inspector appointed under its authority whose
term of employment commenced after September 30, 1999, to attend and
successfully complete within 6-menths 1 year of employment, an appropriate
basic course certified by the board. The appointing authority may terminate a
probation and parole officer’s, corrections officer’s, juvenile detention or juvenile
corrections officer’s,or commercial vehicle inspector’s employment for failure to:

(@) meet the minimum standards established by the board; or
(b) satisfactorily complete the appropriate basic course.”
Section 3. Section 44-4-302, MCA, is amended to read:

“44-4-302. (Temporary) Definitions. As used in this part, the following
definitions apply:
(1) “Commercial vehicle inspector” means a person authorized by the

department of justice to conduct a motor carrier safety inspection pursuant to
44-1-1005.

(2) “Corrections officer” means a person who has full-time or part-time
authority and responsibility for maintaining custody of inmates and who
performs tasks related to the operation of a prison or juvenile correctional
facility.

(3) “Detention center” means a facility established and maintained by an
appropriate entity for the purpose of confining arrested persons or persons
sentenced to a detention center.

(4) “Detention center administrator” means the sheriff, chief of police,
administrator, superintendent, director, or other individual serving as the chief
executive officer of a detention center or temporary detention center.
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(5) “Detention officer” means a person or a peace officer who has full-time or
part-time authority and responsibility for maintaining custody of inmates and
who performs tasks related to the operation of a detention center or temporary
detention center.

(6) “Juvenile detention center” means a detention facility as defined in
41-5-103.

(7) *“Juvenile detention officer” means a person who has full-time or
part-time authority and responsibility for maintaining custody of juveniles
under the jurisdiction of the youth court and who performs tasks related to the
operation of a juvenile detention center.

(8) “Public safety communications officer” means a person who receives
requests for emergency services, as defined in 10-4-101, dispatches the
appropriate emergency service units, and is certified under 7-31-203.

(9) “Temporary detention center” means a facility for the temporary
detention of an arrested person for up to 72 hours, excluding holidays,
Saturdays, and Sundays. The period of time a person is held in temporary
detention may not exceed 96 hours.(Terminates June 30, 2003—sec. 3, Ch. 160,
L. 2001.)

44-4-302. (Effective July 1, 2003) Definitions. As used in this part, the
following definitions apply:

(1) “Commercial vehicle inspector” means a person authorized by the
department of justice to conduct a motor carrier safety inspection pursuant to
44-1-1005.

(2) “Corrections officer” means a person who has full-time or part-time
authority and responsibility for maintaining custody of inmates and who
performs tasks related to the operation of a prison or juvenile correctional
facility.

(3) “Detention center” means a facility established and maintained by an

appropriate entity for the purpose of confining arrested persons or persons
sentenced to a detention center.

(4) “Detention center administrator” means the sheriff, chief of police,
administrator, superintendent, director, or other individual serving as the chief
executive officer of a detention center or temporary detention center.

(5) “Detention officer” means a person or a peace officer who has full-time or
part-time authority and responsibility for maintaining custody of inmates and
who performs tasks related to the operation of a detention center or temporary
detention center.

(6) “Juvenile detention center” means a detention facility as defined in
41-5-103.

(7) “Juvenile detention or juvenile corrections officer” means a person who
has full-time or part-time authority and responsibility for maintaining custody
of juveniles under the jurisdiction of the youth court or the department of
corrections and who performs tasks related to the operation of a juvenile
detention center or a juvenile correctional facility.

63(8) “Public safety communications officer” means a person who receives
requests for emergency services, as defined in 10-4-101, dispatches the
appropriate emergency service units, and is certified under 7-31-203.
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A(9) “Temporary detention center” means a facility for the temporary
detention of an arrested person for up to 72 hours, excluding holidays,
Saturdays, and Sundays. The period of time that a person is held in temporary
detention may not exceed 96 hours.”

Section 4. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 44, chapter 4, part 3, and the provisions of Title 44,
chapter 4, part 3, apply to [section 1].

Section 5. Effective date. [This act] is effective July 1, 2003.
Ap proved April 14, 2003

CHAPTER NO. 317

[SB 331]

AN ACT GENERALLY REVISING THE LAWS APPLYING TO THE
PRACTICE OF NURSING; ELIMINATING THE REQUIREMENT THAT THE
PRACTICE OF NURSING APPLIES ONLY TO THOSE PRACTICING FOR
COMPENSATION; AMENDING SECTIONS 37-8-102, 37-8-431, AND
37-8-443, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 37-8-102, MCA, is amended to read:

“37-8-102. Definitions. Unless the context requires otherwise, in this
chapter, the following definitions apply:

(1) “Advanced practice registered nurse” means a registered professional
nurse who has completed educational requirements related to the nurse’s
specific practice role, in addition to basic nursing education, as specified by the
board pursuant to 37-8-202(5)(a).

(2) “Board” means the board of nursing provided for in 2-15-1734.

(3) “Department” means the department of labor and industry provided for
in Title 2, chapter 15, part 17.

(4) “Nursing education program” means any board-approved school that
prepares graduates for initial licensure under this chapter. Nursing education
programs for:

(a) professional nursing may be a department, school, division, or other
administrative unit in a junior college, college, or university;

(b) practical nursing may be a department, school, division, or other
administrative unit in a vocational-technical institution or junior college.

(5) “Practice of nursing” embraces

MO—elasses—ef—nH-Fsmg—semee—and
aemci-t-y—as—ﬁel-lews— the practice of practical nursing and the practice of
professional nursing.

(6) (a) “Practice of practical nursing” means the performance fer
compensation of services requiring basic knowledge of the biological, physical,
behavioral, psychological, and sociological sciences and of nursing procedures.
Practical nursing practice uses standardized procedures in the observation and
care of the ill, injured, and infirm, in the maintenance of health, in action to
safeguard life and health, and in the administration of medications and
treatments prescribed by a physician, advanced practice registered nurse,
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dentist, osteopath, or podiatrist authorized by state law to prescribe
medications and treatments. These services are performed under the
supervision of a registered nurse or a physician, dentist, osteopath, or podiatrist
authorized by state law to prescribe medications and treatments.

(b) These services may include a charge-nurse capacity in a long-term care
facility that provides skilled nursing care or intermediate nursing care, as
defined in 50-5-101, under the general supervision of a registered nurse.

HB}H7) “Practice of professional nursing” means the performance for
compensation of services requiring substantial specialized knowledge of the
biological, physical, behavioral, psychological, and sociological sciences and of
nursing theory as a basis for the nursing process. The nursing process is the
assessment, nursing analysis, planning, nursing intervention, and evaluation
in the promotion and maintenance of health, the prevention, casefinding, and
management of illness, injury, or infirmity, and the restoration of optimum
function. The term also includes administration, teaching, counseling,
supervision, delegation, and evaluation of nursing practice and the
administration of medications and treatments prescribed by physicians,
advanced practice registered nurses, dentists, osteopaths, or podiatrists
authorized by state law to prescribe medications and treatments. Each
registered nurse is directly accountable and responsible to the consumer for the
quality of nursing care rendered. As used in this subsection (&)}} (7):

{Ha) “nursing analysis” is the identification of those client problems for
which nursing care is indicated and may include referral to medical or
community resources;

£b) “nursing intervention” is the implementation of a plan of nursing care
necessary to accomplish defined goals.”

Section 2. Section 37-8-431, MCA, is amended to read:

“37-8-431. Renewal of license. (1) The license of a person licensed under
this chapter must be renewed on the date set by department rule. At least 30
days prior to the renewal date, the department shall mail an application form for
renewal of a license to each person to whom a license was issued or renewed. The
applicant shall carefully complete and sign the application form and return it to
the department with a renewal fee prescribed by the board on or before the
renewal date.

(2) The board may increase or decrease the license fee se-as in order to
maintain in the state special revenue fund at all times an adequate amount to be
used for the purpose of administering, policing, and enforcing the provisions of
Title 37, chapter 1, and this chapter. On receipt of the application and fee, the
department shall verify the accuracy of the application against its record and
from other sources the board considers reliable and issue to the applicant a
certificate of renewal. The certificate of renewal renders the holder a legal
practitioner of nursing for the period stated in the certificate of renewal.

(3) A licensee who allows the license to lapse by failing to renew the license
may be reinstated by the board on satisfactory explanation for the failure to
renew the license and on payment of the current renewal fee prescribed by the
board.
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{5}(4) The board may establish a reasonable late fee for licensees who fail to
renew their license by the renewal date.”

Section 3. Section 37-8-443, MCA, is amended to read:

“37-8-443. Violation of chapter — penalties. (1) It is amisdemeanor for a
person, {including a corporation, association, or individualy, to:

(a) sell or fraudulently obtain or furnish any nursing diploma, license, or
record or aid erabetthereir in the sale of or in fraudulently obtaining or
furnishing a nursing diploma, license, or record;

(b) practice nursing, as defined by this chapter, under cover of any diploma,
license, or record illegally or fraudulently obtained or signed or issued
unlawfully or under fraudulent representation;

X . : | . | el | to-do-se:
{eh—practicepracticalnursing-tnless-auly-Heensed-to-do-ser
{e}(c) use in connection with the person’s name any designation tending to

imply that the person is a registered professional nurse or a licensed practical
nurse unless ey licensed to se practice;

{B(d) practice nursing during the time the person’s license is suspended,
revoked, or on inactive status;

{gHe) conduct a school of nursing or a course unless the school or course has
been approved by the board;

faHf) otherwise violate any provision of this chapter.

(2) Suelr Amisdemeanor, as provided in subsection (1) is punishable by a fine
of not less than $100 for the first offense. Each subsequent offense is punishable
by a fine of $300, by imprisonment of not more than 6 months in the county jail,
or by both such-fire-and-imprisenment.

(3) Fhe—severaldistrict District courts within their respective county
jurisdictions may hear, try, and determine saeh a misdemeanor and impose
fuH the prescribed punishment and finespreseribed. It is necessary to prove, in
any prosecution for misdemeanor under this section, only a single act prohibited
by law or a single holding out or an attempt. It is not necessary to prove a general
course of conduct in order to constitute a violation.”

Section 4. Effective date. [This act] is effective on passage and approval.
Ap proved April 14,2003

CHAPTER NO. 318
[SB 409]

AN ACT REVISING LAWS RELATED TO STATE LANDS; AUTHORIZING
THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
TO CONDUCT CERTAIN INVENTORIES AND ASSESSMENTS;
AUTHORIZING THE DEPARTMENT TO CONDUCT LEASE PLANNING;
ELIMINATING DUPLICATIVE ENVIRONMENTAL REVIEWS; AMENDING
SECTIONS 77-1-121 AND 77-3-301, MCA; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE.

WHEREAS, in August 1996, President Clinton announced an agreement
between the federal government and Crown Butte Mines, Incorporated, that
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resulted in Crown Butte abandoning further development efforts of a gold mine
near Yellowstone National Park in exchange for unspecified federal assets; and

WHEREAS, in October 1997, Congress passed legislation providing $65
million to purchase the Crown Butte holdings and authorizing the transfer of
$10 million of federal mineral properties or the federal mineral rights to the
State of Montana as compensation for the economic opportunity lost to the
people of Montana as a result of the Crown Butte agreement; and

WHEREAS, the State of Montana notified Secretary of the Interior Babbitt
on February 24, 1999, of the State of Montana’s selection of certain mineral
tracts; and

WHEREAS, the federal government on April 10, 2002, transferred to the
State of Montana the mineral title to certain mineral tracts containing 7,623
acres of federal minerals and 533 million tons of federal coal; and

WHEREAS, the property interests acquired from the federal government in
the Crown Butte land exchange are a unique asset of the State of Montana, in
that those assets represent a concentrated ownership of state mineral interests,
rather than isolated properties; and

WHEREAS, the concentrated state mineral ownership dictates that the
state take a proactive approach to the leasing and development of the property
interests acquired from the federal government in the Crown Butte land
exchange; and

WHEREAS, development of the property interests acquired from the federal
government in the Crown Butte land exchange presents a tremendous
opportunity to create hundreds of new high quality jobs, generate significant
long-term sources of revenue for Montana schools, create additional electrical
generation capacity to help meet the growing demand for electricity, and
promote associated economic benefits and opportunities; and

WHEREAS, given the proximity of the property interests acquired from the
federal government in the Crown Butte land exchange to the Northern
Cheyenne Indian Reservation, the State of Montana should continue to work
with the Northern Cheyenne in facilitating the development of the state coal
interests acquired from the federal government in the Crown Butte land
exchange; and

WHEREAS, the State of Montana recognizes the opportunities to export coal
to coal-fueled generating plants in order to address Montana’s current flat coal
export market and the projected decline in coal severance tax revenue; and

WHEREAS, the State of Montana recognizes the need to develop new
sources of electric power for Montana’s consumers, industry, state institutions,
rural cooperatives, and export to sustain economic stability and growth; and

WHEREAS, the State of Montana and the Northern Cheyenne have worked
together and negotiated the Otter Creek Settlement Agreement, and the state
recognizes the importance of involving the Northern Cheyenne in cultural
resource inventories and assessments; and

WHEREAS, the State of Montana recognizes that developing coal-based
electrical generation using the property interests in coal resources acquired
from the federal government in the Crown Butte land exchange to serve the
long-term power needs of both Montana and the western United States and
recognizes that the development of coal-based electrical generation and
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necessary transmission infrastructure provide the opportunity for other
development consistent with Montana’s economic development policy.

Be it enacted by the Legislature of the State of Montana:

Section 1. Inventories and assessments. (1) The department may, in
consultation with appropriate state agencies and the Northern Cheyenne tribe,
conduct resource inventories and assessments of all or parts of the property
interests acquired from the federal government in the Crown Butte land
exchange to assist in the leasing, promotion, and development of those property
interests. Those inventories and assessments include but are not limited to:

(a) cultural resource inventories and assessments;
(b) coal resource inventories and assessments;
(c) market analysis of the mineral resources; or

(d) any other inventories and assessments required by law or that the
department determines are necessary.

(2) The department may place all or parts of the property interests acquired
from the federal government in the Crown Butte land exchange up for lease in
accordance with the procedures provided for in Title 77.

(3) Nothing in this section prevents the department from receiving
applications to place the tracts for lease prior to the completion of inventories
and assessments, and the department may lease the property interests acquired
from the federal government in the Crown Butte land exchange in accordance
with the applicable provisions of Title 77.

(4) Nothing in this section is intended to alter, diminish, or impair the Otter
Creek settlement agreement between the state of Montana and the Northern
Cheyenne tribe, and nothing in this section prevents the state from cooperating
with the Northern Cheyenne tribe to enforce air and water quality standards
through government-to-government reciprocity agreements.

Section 2. Planning of lease actions. (1) The department shall manage
the property interests acquired from the federal government in the Crown Butte
land exchange consistent with 77-3-102 and consult with the private surface
owners and the private mineral owners that control the coal property interests
that are located in a checkerboard arrangement with the mineral interests
acquired from the federal government in the Crown Butte land exchange in the
planning of leasing actions.

(2) Consistent with Title 77, the department’s leasing actions must:

(a) attain the fair market value and optimize the monetary return to the
public school fund; and

(b) facilitate and encourage timely development of the property interests
acquired from the federal government in the Crown Butte land exchange.

Section 3. Section 77-1-121, MCA, is amended to read:

“77-1-121. Environmental review compliance — exemptions. (1) Fhe
Except as provided in subsection (2), the department and board are required to
comply with the provisions of Title 75, chapter 1, parts 1 and 2, when
implementing provisions within Title 77 only if the department is actively
proposing to issue a sale, exchange, right-of-way, easement, placement of
improvement, lease, license, or permit, or is acting in response to an application
for an authorization for such a proposal.
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(2) The department and board are exempt from the provisions of Title 75,
chapter 1, parts 1 and 2, when issuing any lease or license that expressly states
that the lease or license is subject to further permitting under any of the
provisions of Title 75 or 82.

2)(3) Except for rulemaking and as provided in subsection (1), the
department and board are otherwise exempt from the provisions of Title 75,
chapter 1, parts 1 and 2, when implementing provisions within Title 77,
including but not limited to the issuance of lease renewals. The department and
board do not have an obligation to comply with the provisions of Title 75, chapter
1, parts 1 and 2, when implementing provisions within Title 77 if the
department or board chooses not to take any action, even though either may
have the authority to take an action.

{3}(4) The department and board are exempt from the provisions of Title 75,
chapter 1, parts 1 and 2, when taking actions, including preparing plans or
proposals, in relation to and in compliance with the following local government
actions:

(@) development or adoption of a growth policy or a neighborhood plan
pursuant to Title 76, chapter 1;

(b) development or adoption of zoning regulations;

(c) review of a proposed subdivision pursuant to Title 76, chapter 3;

(d) actions related to annexation;

(e) development or adoption of plans or reports on extension of services; and

(f) other actions that are related to local planning.”

Section 4. Section 77-3-301, MCA, is amended to read:

“77-3-301. Coal leases authorized.Fhe In response to an application or on
its own initiative, the board may lease in saeh a manner as that it considers in
the best interests of the state any state lands to which the title is vested in the
state and in which the coal or coal rights are not reserved by the United States
for exploring for, mining, removing, selling, and disposing of the coalthereir,
upon the terms and conditionshereirstated provided in this section and subject
to sueh the rules as that the board prescribes.”

Section 5. Notification to tribal government. The secretary of state
shall send a copy of [this act] to the Northern Cheyenne tribal government.

Section 6. Codification instruction. [Sections 1 and 2] are intended to be
codified as an integral part of Title 77, chapter 1, and the provisions of Title 77,
chapter 1, apply to [sections 1 and 2].

Section 7. Effective date. [This act] is effective on passage and approval.
Ap proved April 14,2003

CHAPTER NO. 319
[HB 20]

AN ACT BENEFITING MULE DEER AND ELK BY ALLOWING THE
ANNUAL ISSUANCE OF ONE MULE DEER LICENSE AND ONE ELK
LICENSE THROUGH A COMPETITIVE AUCTION OR LOTTERY;
ALLOWING THE AUCTION OR LOTTERY TO BE CONDUCTED BY A
WILDLIFE CONSERVATION ORGANIZATION AND ALLOWING THE
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RETENTION OF 10 PERCENT OF SALE PROCEEDS BY THE WILDLIFE
CONSERVATION ORGANIZATION TO COVER EXPENSES; AND
DEDICATING THE REMAINING AUCTION OR LOTTERY PROCEEDS TO
THE BENEFIT OF MULE DEER AND ELK.

Be it enacted by the Legislature of the State of Montana:

Section 1. Auction or lottery of mule deer license. (1) The commission
may issue one male mule deer license each year through a competitive auction or
lottery. The commission shall promulgate rules for the use of the license and
conduct of the auction or lottery. A wildlife conservation organization that
focuses on the conservation of mule deer may be authorized to conduct the
license auction or lottery, in which case the authorized organization may retain
up to 10% of the proceeds of the sale to cover reasonable auction or lottery
expenses.

(2) All proceeds remaining from the auction or lottery, whether conducted by
the commission or as otherwise authorized by the commission, must be used by
the department for the substantial benefit of mule deer. The proceeds from the
auction or lottery must be used in addition to any other funds that the
department uses for the management of mule deer.

Section 2. Auction or lottery of elk license. (1) The commission may
issue one male elk license each year through a competitive auction or lottery.
The commission shall promulgate rules for the use of the license and conduct of
the auction or lottery. A wildlife conservation organization that focuses on the
conservation of elk may be authorized to conduct the license auction or lottery,
in which case the authorized organization may retain up to 10% of the proceeds
of the sale to cover reasonable auction or lottery expenses.

(2) All proceeds remaining from the auction or lottery, whether conducted by
the commission or as otherwise authorized by the commission, must be used by
the department for the substantial benefit of elk. The proceeds from the auction
or lottery must be used in addition to any other funds that the department uses
for the management of elk.

Section 3. Codification instruction. [Sections 1 and 2] are intended to be
codified as an integral part of Title 87, chapter 2, part 8, and the provisions of
Title 87, chapter 2, part 8, apply to [sections 1 and 2].

Ap proved April 15, 2003

CHAPTER NO. 320
[HB 87]

AN ACT PROHIBITING THE USE OF A PUNCHCARD VOTING SYSTEM IN
AN ELECTION AFTER DECEMBER 31, 2003; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Punchcard voting systems prohibited. A punchcard voting
system may not be used in an election after December 31, 2003.

Section 2. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 13, chapter 17, part 1, and the provisions of Title 13,
chapter 17, part 1, apply to [section 1].
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Section 3. Effective date. [This act] is effective on passage and approval.
Ap proved April 15,2003

CHAPTER NO. 321

[HB 123]

AN ACT REDUCING THE MINIMUM AGE FOR PURCHASE OF A
TRAPPER'S LICENSE FROM 13 YEARS OF AGE TO 12 YEARS OF AGE;
REDUCING THE MAXIMUM AGE FOR PURCHASE OF A YOUTH
TRAPPING LICENSE TO LESS THAN 12 YEARS OF AGE AND
ELIMINATING THE LICENSE FEE; CLARIFYING THAT THE FISH,
WILDLIFE, AND PARKS COMMISSION REGULATES TRAPPING;
AMENDING SECTIONS 87-2-601, 87-2-603, AND 87-2-605, MCA; AND
PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 87-2-601, MCA, is amended to read:

“87-2-601. Class C—trapper’s license. Except as otherwise provided in
this chapter, aresident, as defined in 87-2-102, who is3312 years of age or older,
upon making application and payment of a fee of $20 to the department, may
receive a Class C license which—shalautherize that authorizes the holder
thereof to trap fur-bearing animals and hunt bobcat, wolverine, and Canada
lynx within the state efMontana at steh the times and in saeh the manner as
ray-betawful-so—to-dounder-thetawsof-the-state provided by law and the
regulations of the gepartment commission and atsteh the placesasthat may be
designated in said the license.”

Section 2. Section 87-2-603, MCA, is amended to read:

“87-2-603. Class C-2—nonresident trapper’s license. (1) Ay A person
not a resident, as defined in 87-2-102, who is 43 12 years of age or older, upon
making applicationte-the-departrment and payirg payment of a fee of $250 to the
department, is entitled to a nonresident trapper’s license that authorizes the
holder to trap and snare predatory animals and nongame wildlife within the
state. Suel The trapping or snaring is permitted only after October 15 of each
license year; and in-stek the manner
provided by law and the rules of the commission; and at suaeh the places as that
may be designated in the license.

(2) Any A person not a resident whose state of residence does not sell
nonresident trapper’s licenses to Montanans may not be issued a Class C-2
license under subsection (1).”

Section 3. Section 87-2-605, MCA, is amended to read:

“87-2-605. Class C-3—youth trapping license. Except as otherwise
provided in this chapter, a resident, as defined in 87-2-102, who is 6 years of age
or older and less than 4312 years of age, upon making applicationandpayment
ofa—feeof-$3 to the department, may receive a Class C-3 license—whieh that
authorizes the holder to trap fur-bearing animals, the trapping of which has not
been restricted by the commission, within the stateefMenrtana at such the times
and in saeh the mannerasmway-betawfulohderthelaws-of the-state provided by
law and the regulations of the department commission; and at such the places as
that may be designated in the license.”
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Section 4. Effective date. [This act] is effective July 1, 2003.
Ap proved April 15,2003

CHAPTER NO. 322

[HB 127]

AN ACT GENERALLY REVISING CONSUMER PROTECTION AND
UNFAIR TRADE PRACTICES LAWS,; DEFINING “CONSUMER” AND
DELETING THE DEFINITION OF “NATIONAL ADVERTISING”;
CLARIFYING EXEMPTIONS FROM THE PROVISIONS OF THE MONTANA
UNFAIR TRADE PRACTICES AND CONSUMER PROTECTION ACT OF
1973; PROVIDING THAT THE DEPARTMENT OF ADMINISTRATION MAY
BRING AN ACTION TO RESTRAIN UNFAIR METHODS OF COMPETITION
OR UNFAIR OR DECEPTIVE ACTS OR PRACTICES IN LEWIS AND CLARK
COUNTY WITHOUT CONSENT OF THE PARTIES; INCREASING THE
MINIMUM DAMAGES FOR UNLAWFUL ACTS TO $500; INCREASING THE
MAXIMUM CIVIL FINE FOR UNLAWFUL ACTS TO $10,000; MANDATING
THAT THE DEPARTMENT HOLD A HEARING TO DECIDE IF A COST
SURVEY SHOULD BE PERFORMED; DELETING PROVISIONS RELATING
TO CERTAIN REBATES; PROVIDING THAT THE DEPARTMENT OF
ADMINISTRATION'S OBLIGATION TO ENFORCE CERTAIN PROVISIONS
OF THE UNFAIR TRADE PRACTICES LAWS IS PERMISSIVE RATHER
THAN MANDATORY; INCREASING THE MAXIMUM PENALTY FOR A
VIOLATION OF A DEPARTMENT ORDER UNDER THE UNFAIR TRADE
PRACTICES LAWS TO $10,000; INCREASING THE RECOVERY FOR A
PERSON BRINGING AN ACTION UNDER THE UNFAIR TRADE
PRACTICES LAWS AND PROVIDING FOR ATTORNEY FEES AND COSTS
FOR PREVAILING PARTIES; PROVIDING THAT A VIOLATION OF
CERTAIN PROVISIONS OF THE UNFAIR TRADE PRACTICES LAWS MAY
BE A FELONY RATHER THAN A MISDEMEANOR; GENERALLY
REVISING LAWS REGARDING PERSONAL SOLICITATION SALES;
REVISING THE DEFINITION OF “PERSONAL SOLICITATION”;
ELIMINATING THE DISCLOSURE OBLIGATION EXEMPTION FOR
NONPROFIT ORGANIZATIONS; INCREASING THE BUYER'S RECOVERY
UNDER REVOKED PERSONAL SOLICITATION SALES; AMENDING
SECTIONS 30-14-102, 30-14-105, 30-14-111, 30-14-131, 30-14-133, 30-14-142,
30-14-211, 30-14-219, 30-14-220, 30-14-222, 30-14-223, 30-14-224, 30-14-501,
30-14-502, 30-14-503, AND 30-14-506, MCA; REPEALING SECTION
30-14-215, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Section 30-14-102, MCA, is amended to read:

“30-14-102. Definitions. As used in this part, the following definitions
apply:

(1) “Consumer” means a person who purchases or leases goods, services, real
property, or information primarily for personal, family, or household purposes.

5(2) “Department” means the department of administration created in
2-15-1001.

2}3) “Documentary material” means the original or a copy of any book,
record, report, memorandum, paper, communication, tabulation, map, chart,
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photograph, mechanical transcription, or other tangible document or recording;
whereversituate.

{3}4) “Examination” of documentary material includes the inspection,
study, or copying of documentary material and the taking of testimony under
oath or acknowledgment in respect to any documentary material or copy of
documentary material.

(5) “Person” means natural persons, corporations, trusts, partnerships,
incorporated or unincorporated associations, and any other legal entity.

(6) “Trade” and “commerce” mean the advertising, offering for sale, sale, or
distribution of any services, afit any property, tangible or intangible, real,
personal, or mixed, and or any other article, commodity, or thing of value,
wherever located, and includes any trade or commerce directly or indirectly
affecting the people of this state.”

Section 2. Section 30-14-105, MCA, is amended to read:
“30-14-105. Exemptions. Nethirgtathis This partshal does not apply to:

(1) actions or transactions permitted under laws administered by the
Montana public service commission or the state auditor acting-tnderstatutory
atthority-of this-part-or-the- United-States; or

(2) acts deneby-theofa retail merehants merchant, publisher, owner, agent,
or employee of a newspaper, periodical, or radio or television station or
advertising agency in the publication or dissemination of an advertisement;
when the merchant, publisher, owner, agent, or employee did not have
knowledge of the false mlsleadlng or deceptlve character of the advertlsement

Section 3. Section 30-14-111, MCA, is amended to read:

“30-14-111. Department to restrain unlawful acts. (1) Whenever the
department has reason to believe that ary a person is using, has used, or is
about to knowingly use any method, act, or practice declared by 30-14-103 to be
unlawful and that proceeding would be in the public interest, the department
may bring an action in the name of the state againstsueh the person to restrain
by temporary or permanent injunction or temporary restraining order the use of
stekthe unlawfulmethod, act, or practice; uponthe givingef appropriate notice
to that person.

(2) The notice must state generally the relief sought and be served in
accordance with 30-14-115 at least 20 days before the hearing of the action
where in which the relief ta-be sought is a temporary or permanent injunction.
The notice for a temporary restraining order is governed by 27-19-315.

(3) Fhe An action under this section may be brought in the district courtin
the county in which sueh a person resides or has kis the person’sprincipal place

of business or;-with-consentof the parties;-may-bebroughtin the district court of

Lewis and Clark County.

(4) Fhecourts—are A district court is authorized to issue temporary or
permanent injunctions or temporary restraining orders to restrain and prevent

violations of this part;-and-suchinjunctionsshal-beissuedwithoutbend, and an

injunction must be issued without bond.”
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Section 4. Section 30-14-131, MCA, is amended to read:

“30-14-131. Restoration — court orders. (1) The court may enter wake
sueh-additional orders or judgments as-fray-be necessary to restore to aRy a
person any frereys money or property, real or personal, which that may have
been acquired by means of any practice in this part declared to be unlawful,
including the appointment of a receiver or the revocation of a license or
certificate authorizing that person to engage in business in this state, or both.

(2) The court may enter any other order or judgment required by equity to
carry out the provisions of this part.”

Section 5. Section 30-14-133, MCA, is amended to read:
“30-14-133. Damages — notice to public agencies — attorney fees —

prlorjudgment as ewdence (1)Any—pefsen-who-pufehases—oﬂeases—geods—o+

consumer who suffers any ascertalnable Ioss of money or property, real or
personal, as a result of the use or employment by another person of a method,

act, or practice declared unlawful by 30-14-103 may bring an individual-butret
but not a class action under the rules of civil procedure in the district court of the
county in which the seller, e¢ lessor, or service provider resides or has his its
principal place of business or is doing business to recover actual damages or
$200 $500, whichever is greater. An individual claim may be brought in justice’s
court. The court may—n-its-diseretion; may, in its discretion, award up to three
times the actual damages sustained and may provide sueh any other equitable
relief as that it considers necessary or proper.

(2) Upon commencement of any action brought under subsection (1) efthis
seetionr, the clerk of court shall mail a copy of the complaint or initial pleading to
the department and the appropriate county attorney and, upon entry of any
judgmentor decree in the action, shall mail a copy of sueh the judgment or decree
to the department and the appropriate county attorney.

(3) In any action brought under this section, the court may award the
prevailing party reasonable attorney fees incurred in prosecuting or defending
the action. A person who brings an action on the person’s own behalf without an
attorney may receive attorney fees at the judge’s discretion.

(4) Any permanent injunction, judgment, or order of the court made under
30-14-111 shatbe is prima facie evidence in an action brought under this
section that the respondent used or employed a method, act, or practice declared
unlawful by 30-14-103.”

Section 6. Section 30-14-142, MCA, is amended to read:

“30-14-142. Penalties. (1) A In addition to any fine that a person might be
subject to under subsection (2), a person who violates the terms of an injunction
or temporary restraining order issued under 30-14-111 shall forfeit and pay to
the state acivil fine of not more than $10,000 for each violation. For the purposes
of this section, the district court issuing an injunction or temporary restraining
order retains jurisdiction and the cause must be continued, and in those cases,
the department, acting in the name of the state, may petition for recovery of civil
penalties.

(2) In an action brought under 30-14-111, if the court finds that a person is
willfully using or has willfully used a method, act, or practice declared unlawful
by 30-14-103, the department, upon petition to the court, may recover on behalf
of the state a civil fine of not more than $£6066 $10,000 for each violation. The
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fine provided for in this subsection is in addition to any liability that a person
might be subject to under subsection (1).

(3) A person who engages in a fraudulent course of conduct declared
unlawful by 30-14-103 shall upon conviction be fined an amount not more than
$5,000, imprisoned for not more than 1 year, or both, in the discretion of the
court. Nethiragtrtais This subsection Hmtes does not limit any other provision of
this part.

(4) For purposes of this section, a willful violation occurs when the party
committing the violation knew or should have known that the conduct was a
violation of 30-14-103.”

Section 7. Section 30-14-211, MCA, is amended to read:

“30-14-211. Establishing cost survey. (1) The department shall,
whenever application has been made by 10 or more persons within a particular
trade or business, establish-the-cost-surveyprovided-forin-36-14-210When

departmentshall; as soon as possible, fix a time for a public hearing upon the
question of whether the cost survey should be established and, if so, upon the
matter of establishing sueh the cost survey. The hearing shal must be held at
the office of the department and upon that notice whieh that the department
may require by rule. However, notice of the hearingshal must be published for
at least 2 successive weeks in the daily newspaper or newspapers-asdesignated
by the department way—desigrate as the most commonly circulated in the
counties tebe affected by the cost survey. The noticeshall must further state the
locality or area in respect to which the cost survey is proposed to be established
and the particular trade or business to be affected by it.

(2) Atthe time fixed in the notice any person may appear and be heard by the
department upon all questions to be determined by # the department as
provided in this section. If the department determines that a cost survey should
be established, it shall at the same hearing proceed to classify and define the
particular trade or business, or partstherest of a particular trade or business, to
be affected, determineand-dehmit the particular area within which the trade or
business will be affected, and find and determine the probable cost of doing
business or overhead expense, stated in percentage of invoice or replacement
cost whieh that would probably be incurred by the most efficient person in the
trade or business within the area.

(3) If the department determines that the probable cost of doing business or
overhead expense stated in percentage of invoice or replacement costwhich that
would probably be incurred by the most efficient person in the trade or business
is the same for the entire state, then the department may, upon proper notice
given as provided in this section, create one trade area embracing the entire
state.

(4) The percentage so determined shaH must be presumed to be the actual
cost of doing business and overhead expense of any person in the trade or
business and within the area affected by the cost survey.”

Section 8. Section 30-14-219, MCA, is amended to read:

“30-14-219. Recovery on illegal contracts forbidden. A contract,
express or implied, made by a person in violation of any of the provisions of
30-14-205 through 30-14-214 or 30-14-216 through 30-14-218 is an illegal
contract andg-Re upon which arecovery theresr may not be had.”

Section 9. Section 30-14-220, MCA, is amended to read:
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“30-14-220. Enforcement by department. (1) The departmentshal may
prevent a person from violating any of the provisions of this part.

(2) Upon receiving notice that a person is violating or has violated any of the
provisions of this part, the department shall immediately direct the person
giving the notice either to appear before the director of the department or to
make a written reply to show probable cause of a violation. If probable cause is
shown, the department shat: may

(3) (a) If the department, after an investigation, has reason to believe that
the person has been or is engaging in any course of conduct or doing any act in
violation of this partandor if it appears to the department that a proceeding by
it would be in the interest of the public, it shalk may issue and serve upon the
person a complaint stating the charges and containing a notice of a hearing, at&a
plaee the location of the hearing, and uper-a-day the date of the hearing, which
may not be less than 5 days after the service of the complaint.

(b) A complaint may be amended by the department in its discretion at any
time 5 days prior to the issuance of an order based on it.

(c) Fhe A person seeomplainedagainstwho is the subject of a complaintmay

appear at the place-and-time-so-fixed hearing and show cause why an order
should not be entered by the department requiring sueh the person to stop the

violation of the law charged in the complaint.

(d) Any person may make-appheation apply and upon showing good cause
shewnh—may be allowed by the department to intervene and appear in the
proceeding by counsel or in person.

(e) The testimony in the proceeding shal must be reduced to writing and
filed with the department.

(f) If upon the conclusion of the hearing the department behlieves determines
that the act or conduct in question is prohibited by this part, it shall make
findings of fact in writing and issue and cause to be served on the person charged
an order requiring sueh the person to stop the aets act or conduct.

(g) Until a transcript of the record in the hearing has been filed in a district
court, the department may at any time, upon the notice and in the manner it
considers proper, modify or set aside, in whole or in part, a report or an order
made or issued by it under this section.

(4) A court reviewing an order of the department may issue sueh writs as
that are ancillary to its jurisdiction or that are necessary in its judgment to
prevent injury to the public or to competitors pending the outcome of the suit.

(5) To the extent that the order of the department is affirmed, the court shall
theredpen issue its own order cemmanding-obedienceto requiring compliance

with the terms of the order of the department.

(6) Proceedings under this section shal must be given precedence over other
civil cases pending in the district court andshal must be in every way expedited.
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(7) A person who violates an order of the department after it has become
final and while the order is in effect shall forfeit and pay to the state a penalty of
not more than $3;666 $10,000 for each violation.

(8) The remedies and method of enforcement of this part provided for in this
section are concurrent and in addition to the other remedies provided in this
part.”

Section 10. Section 30-14-222, MCA, is amended to read:

“30-14-222. Injunctions — damages — production of evidence. (1)
Any persons—+ who is or will be |njuredthe+teby the department, or the attorney
general may maintain an action to enjoin a—eentirtaneesof an act that is in
violation of 30-14-205 through 30-14-214 or 30-14-216 through 30-14-218 and
for the recovery of damages. If #rsuch-action the court finds that the defendant
is violating or has violated any of the prowsmns of 30-14-205, 30-14-214 or
30-14-216 through 30-14-218, it shall enjoin the defendant frem-eaeontinuarnee
thereof. It is not necessary to allege or prove actual damages to the plaintiff.

(2) (a) In addition to sueh injunctive relief, the plaintiff is entitled to recover
from the defendant the greater of three times the amount of actual damages
sustained or $1,000.

(b) In addition to any amount recovered pursuant to subsection (2)(a), a
plaintiff who proves a violation of 30-14-209 is entitled to $500 a day for each day
that a violation of 30-14-209 occurred.

(3) A defendant in an action brought under this section may be required to
testify under the Montana Rules of Civil Procedure. In addition, the books and
records of anry-such the defendant may be brought into court and introduced into
evidence by reference. Ne-irfermationse Information obtained pursuantto this
subsection may not be used against the defendant as a basis for awisdemeaner
prosecution under 30-14-205 through 30-14-214, 30-14-216 through 30-14-218,
and or 30-14-224.

(4) Inan action brought by a party other than the state, the prevailing party is
entitled to attorney fees and costs.”

Section 11. Section 30-14-223, MCA, is amended to read:

“30-14-223. Bepartmenttoinastitute Department’s institution ofsuit.
Upon the third violation of any of the provisions of 30-14-205, 30-14-214 or

30-14-216 through 30-14-218 by any business, the department shall may
institute preper-suits—er-quo-warrante-preceedings a proceeding in a court of
competent jurisdiction for the forfeiture of #s the business’'s charter, rights,
franchises or pnwleges and powers exercised by sueh the business and to
permanently enjoin it from transacting business in this state. If in sueh-actier
the proceeding the court finds that the business is violating or has violated any of
the provisions of 30-14-205, 30-14-214 or 30-14-216 through 30-14-218, + the
court shall enjoin the business from doing business in this state permanently or
for suek a period of time as that the court orders or the court shall annul the
charter or revoke the franchise of steh the business.”

Section 12. Section 30-14-224, MCA, is amended to read:
“30-14-224. Penalties. (1) ExceptasotherwiseprovidedHnthissectiona A

person, whether as principal, agent, officer, or director, who purposely or
knowingly violates any of the provisions of

30-14-207 through 30-14-214 or 30-14-216 through 30-14-218 is guilty of &
wisdemeanor an offense for each siagle violation and upon conviction thereof
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shakl may be fined an amount not less-than-$166-0r more than$4,660 $10,000 6
or imprisoned for a term not to exceed 6-+menths 2 years-er-beth, or both.

(2) Aviolation of 30-14-205 is punishable by imprisonment +r-the-counrtyjat
for a period of not essthan24-heurser more than d-yrear 5 years er-by, and the
offender may be subject to a fine in an amount not exceeding $25,000;-er-both.

(3) When there isaviolation of 30-14-216, in addition to the penalty specified
in subsection (1), the court before which a conviction is had shall, within 10 days
after judgment of conviction is given, forward a certified copy of the judgment to
the department of agriculture and that department shall revoke any license
issued to the convicted person se-convicted. Ha-such-case-ne A new license may
not be granted to the person whose license is revoked or to anyone either directly
or indirectly engaged withkim that person in saehk-that business for a period of+
yeaf 5 years.”

Section 13. Section 30-14-501, MCA, is amended to read:

“30-14-501. Purpose. The purpose of this part is to afford eenrsurers
persons subjected to high pressure personal solicitation sales tactics a
cooling-off period.”

Section 14. Section 30-14-502, MCA, is amended to read:

“30-14-502. Definitions. As used in this part, the following definitions
apply:

(1) “Buyer” means anyone who gives a consideration for the purchase or use
of goods or services.

(2) “Personal solicitation” means any attempt by a seller who—reguolarhy

engages—w%ansaeﬁeﬂs—ef—t-he—same—kmd to sell goods or services which—are

-when either the seller or a

person acting for him the seller contacts the buyer by telephone or in person
other than at the place of business of the seller, except:

(a) an attempted sale in which the buyer, prior to the attempted sale,
personally knows the identity of the seller, the name of the business, firm, or
organization ke that the seller represents, and the identity or kinds of goods or
services offered for sale;

(b) an attempted sale in which the buyer has initiated the contact with the
seller;

(c) an attempted sale of a newspaper subscription in which the seller is a
minor engaged in both the delivery and the sale of the newspaper; e

(d) an attempted sale of an insurance policy; or

(e) an attempted sale of more than $5,000 of goods or services that are not
primarily for personal, family, or household purposes.

(3) “Personal solicitation sale” means the purchase, lease, or rental of any
goods or services following a personal solicitation by the seller or a person acting
for ki the sellersprovided if the buyer is required to give consideration in excess
of $25 in cash or credit therefor.

(4) “Seller’ means a lessor, renter, or anyone offering goods or services for
consideration, including an assignee of a seller.”

Section 15. Section 30-14-503, MCA, is amended to read:

“30-14-503. Disclosure obligation. Before any personal solicitation, each
seller shall, at the time of initial contact or communication with the potential
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buyer, clearly and expressly disclose the individual seller's name, the name of
the business, firm, or organization hethattheseller represents, and the identity
or klnds of goods or services ke that the seller wishes to demonstrate or sell-—are
A v . When the
|n|t|al contact is made in person the seller shall also show the potentlal buyer
an identification cardwhich that clearly states the seller's name and the name of
the business or organization he that the seller represents. The disclosures
required by this section shalt must be made before asklng any questlons or
making any statements except an initial greeting.
-Failure to provide the information
required by this section may be punished by a civil fine of not more than $1,000
for each violation.”

Section 16. Section 30-14-506, MCA, is amended to read:

“30-14-506. Repayment to buyer — retention of goods by buyer —
court award, costs, and attorney fees. (1) Except as provided in this section,
within 10 days after a personal solicitation sale has been canceled or an offer to
purchase revoked, the seller shall tender to the buyer any payments made by the
buyer and any note or other evidence of indebtedness.

(2) If the dewnpayrment downpayment includes goods traded in, the goods
shal must be tendered in substantially as good condition as when received by
the seller. If the seller fails to tender the goods as provided by this section, the
buyer may elect to recover an amount equal to the trade-in allowance stated in
the agreement.

(3) If the seller refuses within the period prescribed by subsection (1) to
return the eash—dewn—payment downpayment or goods tendered as dewn
payment downpayment, ke the sellershahbe is liable to the buyer for the entire
dewnpayment downpayment, and if the buyer is successful inkis acourt action
therefor for recovery, the court shall also award ki the buyer $366 $500 plus
reasonable atterneys’ attorney fees and costs.

(4) Until the seller has complied with this section, the buyer may retain
possession of goods deliveredte-him by the seller and shatHravehas a lien on the
goods #-hispessession or control for any recovery to which ke the buyer may be
entitled.”

Section 17. Repealer. Section 30-14-215, MCA, is repealed.

Section 18. Coordination instruction. (1) If House Bill No. 571 and [this
act] are both passed and approved, then subsection (1) of 30-14-133 in [section 4
of House Bill No. 571] is amended to read:

“(1) Any

A consumer Who suffers
any ascertalnable loss of money or property, real or personal, as a result of the
use or employment by another person of a method, act, or practice declared
unlawful by 30-14-103 may bring an individual but not a class action under the
rules of civil procedure in the district court of the county in which the seller, o¢
lessor, or service provider resides or has #is its principal place of business or is
doing business to recover actual damages or$2060 $500, whichever is greater. An
individual claim may be brought in justice’s court. The court may, in its
discretion, award up to three times the actual damages sustained and may
provide sueh-any other equitable reliefasthat it considers necessary or proper.”

(2) If House Bill No. 571 and [this act] are both passed and approved, then
[section 5] of House Bill No. 571, amending 30-14-142, is void.
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(3) If House Bill No. 571 and [this act] are both passed and approved, then
[section 8] of House Bill No. 571, amending 30-14-220, is void.

Section 19. Effective date. [This act] is effective on passage and approval.
Ap proved April 15,2003

CHAPTER NO. 323
[HB 203]

AN ACT GENERALLY REVISING LAWS GOVERNING BALLOT
MEASURES; REVISING THE DEFINITION OF “SIGNATURE GATHERER?;
CLARIFYING THAT PETITIONS FOR BALLOT MEASURES ARE TO BE
CIRCULATED BY SIGNATURE GATHERERS; PROVIDING
REQUIREMENTS FOR INTERNET POSTING OF PETITIONS FOR BALLOT
MEASURES; REQUIRING PETITIONS FOR BALLOT MEASURES TO
INCLUDE THE INITIALS OF THE PERSON SIGNING THE PETITION AND
THE DATE WHEN THE FIRST SIGNATURE WAS GATHERED;
CONFORMING REQUIREMENTS FOR SIGNATURES FOR INITIATIVE
MEASURES AND INITIATIVES FOR CONSTITUTIONAL AMENDMENTS
TO CONSTITUTIONAL REQUIREMENTS FOR GATHERING SIGNATURES
IN ONE-HALF OF THE COUNTIES; REVISING REQUIREMENTS FOR
SUBMISSION OF PETITION SHEETS FOR BALLOT MEASURES FOR
VERIFICATION OF SIGNATURES; REQUIRING CERTIFICATION OF
SIGNATURES ON PETITIONS FOR BALLOT MEASURES BY THE
SIGNATURE GATHERER; AUTHORIZING THE SECRETARY OF STATETO
REJECT PETITIONS FOR BALLOT MEASURES SUBMITTED FOR
TABULATION OF SIGNATURES THAT DO NOT MEET STATUTORY
REQUIREMENTS; AMENDING SECTIONS 13-27-111, 13-27-201, 13-27-202,
13-27-204, 13-27-205, 13-27-206, 13-27-207, 13-27-301, 13-27-302, 13-27-303,
13-27-304, AND 13-27-307, MCA; AND PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 13-27-111, MCA, is amended to read:

“13-27-111. Definitions. As used in 13-27-112, 13-27-113, and this section,
unless otherwise indicated by the context, the following definitions apply:

(1) “Commissioner” means the commissioner of political practices provided
for in 13-37-101.

(2) “Paid signature gatherer” means a signature gatherer who is
compensated in money for the collection of signatures.

(3) “Person” has the meaning provided in 13-1-101, but does not include a
candidate and includes a political committee.

(4) “Signature gatherer” means an individual who collects erirterds—te
eoHect signatures on a petition for the purpose of an initiative, a referendum, or
the calling of a constitutional convention.”

Section 2. Section 13-27-201, MCA, is amended to read:

“13-27-201. Form of petition generally. (1) A petition for the initiative,
for the referendum, or to call a constitutional convention must be substantially
in the form provided by this chapter. Clerical or technical errors that do not
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interfere with the ability to judge the sufficiency of signatures on the petition do
not render a petition void.

(2) Petition sheets may not exceed 8 1/2 x 14 inches in size. Separate sheets
of a petition may be fastened in sections of not more than 25 sheets. Near the top
of each sheet containing signature lines must be printed the title of the statute
or constitutional amendment proposed or the measure to be referred or a
statement that the petition is for the purpose of calling a constitutional
convention. If signature lines are printed on both the front and back of a petition
sheet, the information required above must appear on both the front and back of
the sheet. The complete text of the measure proposed or referred must be
attached to or contained within each signature sheet if sheets are circulated
separately. The text of the measure must be in the bill form provided in the most
recent issue of the bill drafting manual furnished by the legislative services
division. If sheets are circulated in sections, the complete text of the measure
must be attached to each section.

(3) Aninternet posting of petition language must include a statement that the
petition language and format may not be modified. An internet posting must
include an affidavit in substantially the same form as prescribed by the secretary
of state pursuant to 13-27-302.”

Section 3. Section 13-27-202, MCA, is amended to read:

“13-27-202. Recommendations — approval of form required. (1)
Before submission of a sample sheet to the secretary of state pursuant to
subsection (3), the following requirements must be fulfilled:

(a) The text of the proposed measure must be submitted to the legislative
services division for review.

(b) The legislative services division staff shall review the text for clarity,
consistency, and any other factors that the staff considers when drafting
proposed legislation.

(c) Within 14 days after submission of the text, the legislative services
division staff shall make to the person submitting the text written
recommendations for changes in the text or a statement that no changes are
recommended.

(d) The person submitting the text shall consider the recommendations and
respond in writing to the legislative services division, accepting, rejecting, or
modifying each of the recommended changes. If no changes are recommended,
no response is required.

(2) The legislative services division shall furnish a copy of the
correspondence provided for in subsection (1) to the secretary of state, who shall
make a copy of the correspondence available to any person upon request.

(3) Before a petition may be circulated for signatures, a sample sheet
containing the text of the proposed measure must be submitted to the secretary
of state in the form in which it will be circulated. The sample petition may not be
submitted to the secretary of state more than 1 year prior to the final date for
filing the signed petition with the county election administrator. The secretary
of state shall refer a copy of the petition sheet to the attorney general for
approval. The secretary of state and attorney general shall each review the
petition for sufficiency as to form and approve or reject the form of the petition,
stating the reasons for rejection, if any. The attorney general shall also review
the petition as to its legal sufficiency. If the attorney general determines that the
petition is legally deficient, the attorney general shall notify the secretary of
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state of that fact and provide a copy of the determination to the secretary of state
and to the petitioner within the time provided in 13-27-312(8). The petition may
not be given final approval by the secretary of state unless the attorney general’s
determination is overruled pursuant to 13-27-316. As used in this section, “legal
sufficiency” means that the petition complies with the statutory prerequisites to
submission of the proposed measure to the electors and that the text of the
proposed measure complies with constitutional requirements governing
submission of ballot measures to the electorate. Review of a petition for legal
sufficiency does not include consideration of the merits or application of the
measure if adopted by the voters. The secretary of state or the attorney general
may not reject the petition solely because the text contains material not
submitted to the legislative services division unless the material not submitted
to the legislative services division is a substantive change not suggested by the
legislative services division.

(4) (a) The secretary of state shall review the comments and statements of
the attorney general received pursuant to 13-27-312 and make a final decision
as to the approval or rejection of the petition.

(b) The secretary of state shall send written notice to the person who
submitted the petition sheet of the approval or rejection of the form of the
petition within 28 days after submission of the petition sheet.

(c) Ifan actionisfiled challenging the validity of the petition, the secretary of
state shall immediately notify the person who submitted the petition sheet.

(5) A petition with technical defects in form may be approved with the
condition that those defects will be corrected before the petition is circulated for
signatures.

(6) The secretary of state shall upon request provide the person submitting
the petition with a sample petition form, including the text of the proposed
measure, the statement of purpose, and the statements of implications, all as
approved by the secretary of state and the attorney general. The petition may be
circulated by a signature gatherer in the form of the sample prepared by the
secretary of state. The petition may be circulated by a signature gatherer upon
approval of the form of the petition by the secretary of state and the attorney
general pending a final determination of its legal sufficiency.”

Section 4. Section 13-27-204, MCA, is amended to read:

“13-27-204. Petition for initiative. (1) The following is substantially the
form for a petition calling for a vote to enact a law by initiative:

PETITION TO PLACE INITIATIVE NO.
ON THE ELECTION BALLOT

(&) If 5% of the voters in each of
one-half of the countiessign this petition and the total number of voters signing
this petition is ....., this measure will appear on the next general election ballot.
Ifamajority of voters vote for this measure at that election, it will become law.

(b) We, the undersigned Montana voters, propose that the secretary of state
place the following measure on the .... .... , 20..., general election ballot:

(Title of measure written pursuant to 13-27-312)
(Statement of implication written pursuant to 13-27-312)

(c) Voters are urged to read the complete text of the measure, which appears
(on the reverse side of, attached to, etc., as applicable) this sheet. A signature on
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this petition is only to put the measure on the ballot and does not necessarily
mean the signer agrees with the measure.

(d)
WARNING

A person who purposefully signs a name other than the person’s own to this
petition, who signs more than once for the same issue at one election, or who
signs when not a legally registered Montana voter is subject to a $500 fine, 6
months in jail, or both.

(e) Each person is required to sign the person’s name and list the person’s
address or telephone number in substantially the same manner as on the
person’s voter registration card or the signature will not be counted.

(2) Numbered lines must follow the heading. Each numbered line must
contain spaces for the signature, residence address, legislativerepresentative
district-rumber county of residence, ard and printed last name and first and
middle initials of the signer. In place of a residence address, the signer may
provide the signer’s post-office address or the signer’'s home telephone number.
An address provided on a petition by the signer that differs from the signer’s
address as shown on the signer’s voter registration card may not be used as the
only means to disqualify the signature of that petition signer.”

Section 5. Section 13-27-205, MCA, is amended to read:

“13-27-205. Petition for the referendum. (1) The following is
substantially the form for a petition calling for approval or rejection of an act of
the legislature by the referendum:

PETITION TO PLACE REFERENDUM NO.
ON THE ELECTION BALLOT

(a) If 5% of the voters in each of 34 legislative representative districts sign
this petition and the total number of voters signing the petition is ...., Senate
(House) Bill Number .... will appear on the next general election ballot. If a
majority of voters vote for this measure at that election it will become law.

(b) We, the undersigned Montana voters, propose that the secretary of state
place the following Senate (House) Bill Number ...., passed by the legislature on
...... on the next general election ballot:

(Title of referendum written pursuant to 13-27-312)
(Statement of implication written pursuant to 13-27-312)
(c) Voters are urged to read the complete text of the measure, which appears
(on the reverse side of, attached to, etc., as applicable) on this sheet. A signature

on this petition is only to put the measure on the ballot and does not necessarily
mean the signer agrees with the measure.

(d)
WARNING

A person who purposefully signs a name other than the person’s own to this
petition or who signs more than once for the same issue at one election or signs
when not a legally registered Montana voter is subject to a $500 fine, 6 months
in jail, or both.

(e) Each person must sign the person’s name and list the person’s address or
telephone number in substantially the same manner as on the person’s voter
registry card, or the signature will not be counted.
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(2) Numbered lines must follow the heading. Each numbered line must
contain spaces for the signature, residence address, legislative representative
district number,and and printed last name and first and middle initials of the
signer. In place of a residence address, the signer may provide the signer’s
post-office address or the signer’s home telephone number. An address provided
on a petition by the signer that differs from the signer’s address as shown on the
signer’s voter registration card may not be used as the only means to disqualify
the signature of that petition signer.”

Section 6. Section 13-27-206, MCA, is amended to read:

“13-27-206. Petition for initiative for constitutional convention. (1)
The following is substantially the form for a petition to direct the secretary of
state to submit to the qualified voters the question of whether there will be a
constitutional convention:

PETITION TO PLACE INITIATIVE NO. , CALLING FOR A
CONSTITUTIONAL CONVENTION, ON THE ELECTION BALLOT

(a) 1f10% of the voters in each of 40 legislative districts sign this petition and
the total number of voters signing this petition is ....., the question of whether to
have a constitutional convention will appear on the next general election ballot.
If a majority of voters vote for the constitutional convention, the legislature
shall call for a constitutional convention at its next session.

(b) We, the undersigned Montana voters, propose that the secretary of state
place the question of whether to hold a constitutional convention on the .... .... ,
20..., general election ballot:

(Title of the initiative written pursuant to 13-27-312)
(Statement of implication written pursuant to 13-27-312)

(c) A signature on this petition is only to put the call for a constitutional
convention on the ballot and does not necessarily mean the signer is in favor of
calling a constitutional convention.

(d)
WARNING

A person who purposefully signs a name other than the person’s own to this
petition, who signs more than once for the same issue at one election, or who
signs when not a legally registered Montana voter is subject to a $500 fine or 6
months in jail, or both.

(e) Each person is required to sign the person’s name and list the person’s
address or telephone number in substantially the same manner as on the
person’s voter registration card or the signature will not be counted.

(2) Numbered lines must follow the heading. Each numbered line must also
contain spaces for the signature, residence address, legislative representative
district number,and and printed last name and first and middle initials of the
signer. In place of a residence address, the signer may provide the signer’s
post-office address or the signer’s home telephone number. An address provided
on a petition by the signer that differs from the signer’s address as shown on the
signer’s voter registration card may not be used as the only means to disqualify
the signature of that petition signer.”

Section 7. Section 13-27-207, MCA, is amended to read:
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*13-27-207. Petition for initiative for constitutional amendment. (1)
The following is substantially the form for a petition for an initiative to amend
the constitution:

PETITION TO PLACE CONSTITUTIONAL AMENDMENT NO. ON
THE ELECTION BALLOT

() If 10% of the voters in each of 40-egislative-districts one-half of the

counties sign this petition and the total number of voters signing the petition is
..... , this constitutional amendment will appear on the next general election
ballot. If a majority of voters vote for this amendment at that election, it will
become part of the constitution.

(b) We, the undersigned Montana voters, propose that the secretary of state
place the following constitutional amendment on the ........ , 20..., general
election ballot:

(Title of the proposed constitutional amendment
written pursuant to 13-27-312)

(Statement of implication written pursuant to 13-27-312)

(c) Voters are urged to read the complete text of the measure, which appears
(on the reverse side of, attached to, etc., as applicable) this sheet. A signature on
this petition is only to put the constitutional amendment on the ballot and does
not necessarily mean the signer agrees with the amendment.

(d)
WARNING

A person who purposefully signs a name other than the person’s own to this
petition, who signs more than once for the same issue at one election, or who
signs when not a legally registered Montana voter is subject to a $500 fine, 6
months in jail, or both.

(e) Each person is required to sign the person’s name and list the person’s
address or telephone number in substantially the same manner as on the
person’s voter registration card or the signature will not be counted.

(2) Numbered lines must follow the heading. Each numbered line must
contain spaces for the signature, residence address, legislative-representative
district-number county of residence, and and printed last name and first and
middle initials of the signer. In place of a residence address, the signer may
provide the signer’s post-office address or the signer’'s home telephone number.
An address provided on a petition by the signer that differs from the signer’s
address as shown on the signer’s voter registration card may not be used as the
only means to disqualify the signature of that petition signer.”

Section 8. Section 13-27-301, MCA, is amended to read:

“13-27-301. Submission of petition sheets — withdrawal of
signatures. (1) Signed sheets or sections of petitions shal with original
signatures must be submitted to the official responsible for registration of
electors in the county in which the signatures were obtained no sooner than 9
months and no later than 4 weeks before the final date for filing the petition with
the secretary of state.

(2) If it is impractical to submit signed sheets or sections of petitions with
original signatures by the deadline provided in subsection (1), a copy or facsimile
may be submitted to the proper county official by the deadline. Signed sheets or
sections of petitions with original signatures must be submitted within 7
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calendar days after the deadline. Failure to submit signed sheets or sections of
petitions with original signatures within 7 calendar days will invalidate the
signed sheets or sections submitted by copy or facsimile.

2}3) Signatures may be withdrawn from a petition for constitutional
amendment, constitutional convention, initiative, or referendum up to the time
of final submission of petition sheets as provided in subsection (1). The secretary
of state shall prescribe the form to be used by an elector desiring to have kis the
elector’s signature withdrawn from a petition.”

Section 9. Section 13-27-302, MCA, is amended to read:

“13-27-302. Certification of signatures. An affidavit, in substantially
the following form, must be attached to each sheet or section submitted to the
county official:

I, (name of person who eiretdatee-thispetitient is the signature gatherer),
swear that | eirewdated gathered or assisted in eiretdating gathering the
signatures on the petition to which this affidavit is attached on the stated dates,
that | believe the signatures on the petition are genuine, are the signatures of
the persons whose names they purport to be, and are the signatures of Montana
electors who are registered at the address or have the telephone number
following the person’s signature, and that the signers knew the contents of the
petition before signing the petition.

(Address of petition eirettater signature gatherer)
Subscribed and sworn to before me this ... day of ....., 20...
Seal

(Title or notarial information)”
Section 10. Section 13-27-303, MCA, is amended to read:

“13-27-303. Verification of signatures by county official —
allocating voters following reapportionment — duplicate signatures.
(1) Except as required by 13-27-104, within 4 weeks after receiving the sheets or
sections of a petition, the county official shall check the names of all signers to
verify they are registered electors of the county. In addition, the official shall
randomly select signatures on each sheet or section and compare them with the
signatures of the electors as they appear in the registration records of the office.
If all the randomly selected signatures appear to be genuine, the number of
signatures of registered electors on the sheet or section may be certified to the
secretary of state without further comparison of signatures. If any of the
randomly selected signatures do not appear to be genuine, all signatures on that
sheet or section must be compared with the signatures in the registration
records of the office.

(2) For the purpose of allocating the signatures of voters among the several
legislative representative districts of the state as required to certify a petition
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for a balet-issue referendum or a call of a constitutional convention under the
provisions of this chapter following the filing of a districting and apportionment
plan under 5-1-111 and before the first gubernatorial election following the
filing of the plan, the new districts must be used with the number of signatures
needed for each legislative representative district being the total votes cast for
governor in the last gubernatorial election divided by the number of legislative
representative districts.

(3) Upon discovery of fraudulent signatures or duplicate signatures of an
elector on any one issue, the election administrator may submit the name of the
elector or the petition circulator, or both, to the county attorney to be
investigated under the provisions of 13-27-106 and 13-35-207.”

Section 11. Section 13-27-304, MCA, is amended to read:

“13-27-304. County official to forward verified sheets. The county
official verifying the number of registered electors signing the petition shall
forward it to the secretary of state by certified mail with a certificate in
substantially the following form attached:

To the Honorable ...... , Secretary of State of the state of Montana:

| I ) eerne (title) of the County of .......... , certify that | have examined the
attached (section containing .... sheets) or (.... sheets) of the petition for
(referendum, initiative, constitutional convention, or constitutional
amendment) No. .... in the manner prescribed by law; and | believe that ....
(number) signatures in (Legislative Representative District No. .... or the
County of ....) (repeat for each district or county included in sheet or section) are
valid; and | further certify that the affidavit of the circulator of the (sheet)
(section) of the petition is attached and the post-office address, residence
address, or telephone number anreHegistativerepresentative-district-rumber is
completed for each valid signature.

Signed:.............. (Datey (Signature)
Seal e (Title)”
Section 12. Section 13-27-307, MCA, is amended to read:

*13-27-307. Consideration and tabulation of signatures by secretary
of state. (1) The secretary of state shall consider and tabulate only the
signatures on petitions that are certified by the proper county official--are-each

- ; . : . . ol The
secretary of state may reject any petition that does not meet statutory
requirements. The secretary of state shall return a rejected petition to the proper
county official. The county official shall correct the error, when applicable, or
send or deliver the rejected petition to the signature gatherer. Hewever—the The
secretary of state may consider and tabulate any signature not certified by the
county official that is certified by a notary public of the county in which the
signer resides to be the genuine signature of an elector legally qualified to sign
the petition.

(2) The official certificate of the notary public for any signature not certified
as valid by the county official must be in substantially the following form:

State of Montana)
)ss.
County of........... )
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I, ...... (name), a duby qualified and acting notary public in and for the
above-named county and state, certify that | am personally acquainted with all
of the following-named electors whose signatures are affixed to the attached
(petition) (copy of a petition) and | know that they are registered electors of the
state of Montana and of the countyanré or legislative district written after their
names in the petition and that their post-office addresses are correctly stated in
the petition.

................................................................................................. (Names of electors)

In testimony whereof, | have set my hand and official seal this.... day of......,
20...

.......................................................... (Signature)
Seal (Notarial information)”
Section 13. Effective date. [This act] is effective July 1, 2003.

Ap proved April 15, 2003

CHAPTER NO. 324
[HB 303]

AN ACT MODIFYING THE DEFINITION OF “FACILITY” UNDER THE
MONTANA MAJOR FACILITY SITING ACT AS IT RELATES TO
TRANSMISSION LINES; AMENDING SECTION 75-20-104, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 75-20-104, MCA, is amended to read:

“75-20-104. Definitions. In this chapter, unless the context requires
otherwise, the following definitions apply:

(1) “Addition thereto” means the installation of new machinery and
equipment that would significantly change the conditions under which the
facility is operated.

(2) *“Application” means an application for a certificate submitted in
accordance with this chapter and the rules adopted under this chapter.

(3) “Associated facilities” includes but is not limited to transportation links
of any kind, aqueducts, diversion dams, pipelines, transmission substations,
storage ponds, reservoirs, and any other device or equipment associated with
the delivery of the energy form or product produced by a facility, except that the
term does not include a facility or a natural gas or crude oil gathering line 25
inches or less in inside diameter.

(4) “Board” means the board of environmental review provided for in
2-15-3502.

(5) “Certificate” means the certificate of environmental compatibility issued
by the department under this chapter that is required for the construction or
operation of a facility.

(6) “Commence to construct” means:

(a) any clearing of land, excavation, construction, or other action that would
affect the environment of the site or route of a facility but does not mean changes
needed for temporary use of sites or routes for nonutility purposes or uses in
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securing geological data, including necessary borings to ascertain foundation
conditions;

(b) the fracturing of underground formations by any means if the activity is
related to the possible future development of a gasification facility or a facility
employing geothermal resources but does not include the gathering of geological
data by boring of test holes or other underground exploration, investigation, or
experimentation;

(¢) the commencement of eminent domain proceedings under Title 70,
chapter 30, for land or rights-of-way upon or over which a facility may be
constructed,;

(d) the relocation or upgrading of an existing facility defined by subsection
(8)(a) or (8)(b), including upgrading to a design capacity covered by subsection
(8)(a), except that the term does not include normal maintenance or repair of an
existing facility.

(7) “Department” means the department of environmental quality provided
for in 2-15-3501.

(8) “Facility” means:

(a) each electric transmission line and associated facilities of a design
capacity of more than 69 kilovolts, except that the term:

(i) does notinclude an electric transmission line and associated facilities of a
design capacity of 230 kilovolts or less and 10 miles or less in length; and

(ii) does not include an electric transmission line with-a-desigh-capacityof
more-than69-kiHevehsbutlessthanr230-kiHovelts with a design capacity of more
than 69 kilovolts but less than 230 kilovolts for which the person planning to
construct the line has obtained right-of-way agreements or options for a
right-of-way from more than 75% of the owners who collectively own more than
75% of the property along the centerline;; and

(iii) does not include an electric transmission line that is less than 150 miles
in length and extends from an electrical generation facility, as defined in
15-24-3001(4), to the point at which the transmission line connects to a regional
transmission grid at an existing transmission substation or other facility for
which the person planning to construct the line has obtained right-of-way
agreements or options for a right-of-way from more than 75% of the owners who
collectively own more than 75% of the property along the centerline;

(b) (i) each pipeline, whether partially or wholly within the state, greater
than 25 inches in inside diameter and 50 miles in length, and associated
facilities, except that the term does not include:

(A) apipeline within the boundaries of the state that is used exclusively for
the irrigation of agricultural crops or for drinking water; or

(B) a pipeline greater than 25 inches in inside diameter and 50 miles in
length for which the person planning to construct the pipeline has obtained
right-of-way agreements or options for a right-of-way from more than 75% of the
owners who collectively own more than 75% of the property along the centerline;

(ii) each pipeline, whether partially or wholly within the state, greater than
17 inches in inside diameter and 30 miles in length, and associated facilities
used to transport coal suspended in water;

(c) any use of geothermal resources, including the use of underground space
in existence or to be created, for the creation, use, or conversion of energy,
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designed for or capable of producing geothermally derived power equivalent to
25 million Btu’s per hour or more or any addition thereto, except pollution
control facilities approved by the department and added to an existing plant; or

(d) for the purposes of 75-20-204 only, a plant, unit, or other facility capable
of generating 50 megawatts of hydroelectric power or more or any addition
thereto.

(9) “Person” means any individual, group, firm, partnership, corporation,
limited liability company, cooperative, association, government subdivision,
government agency, local government, or other organization or entity.

(10) “Transmission substation” means any structure, device, or equipment
assemblage, commonly located and designed for voltage regulation, circuit
protection, or switching necessary for the construction or operation of a
proposed transmission line.

(11) “Utility” means any person engaged in any aspect of the production,
storage, sale, delivery, or furnishing of heat, electricity, gas, hydrocarbon
products, or energy in any form for ultimate public use.”

Section 2. Effective date. [This act] is effective on passage and approval.
Ap proved April 15,2003

CHAPTER NO. 325

[HB 384]

AN ACT CREATING A DEMONSTRATION PROJECT THAT ALLOWS
HEALTH INSURANCE ISSUERS TO OFFER A LIMITED COVERAGE
INDIVIDUAL HEALTH BENEFIT PLAN OR A MANAGED CARE PLAN;
PROVIDING THAT THE INSURER MUST SPECIFY CLEARLY WHICH
STATE-REQUIRED BENEFITS OR COVERAGES ARE NOT INCLUDED IN
THE OFFERED LIMITED COVERAGE INDIVIDUAL PLAN; AMENDING
SECTIONS 33-22-301, 33-22-706, 33-30-1001, 33-31-111, 33-31-202, 33-31-301,
33-36-201, AND 33-36-205, MCA; AND PROVIDING AN EFFECTIVE DATE
AND A TERMINATION DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Legislative intent — purpose. (1) It is the intent of the
legislature to provide for a demonstration project to allow a health service
corporation, a health maintenance organization, or a health insurer to test the
feasibility of a product to extend health care benefits to uninsured residents of
Montana.

(2) Itisthe purpose of ademonstration project to provide coverage for health
care services not otherwise available to uninsured residents of Montana.

Section 2. Limited coverage individual health benefit plan or
managed care plan — demonstration project — criteria— rulemaking.
(1) The commissioner of insurance may approve a 12-month demonstration
project that allows a health insurance issuer to offer a limited coverage
individual health benefit plan or managed care plan. The criteria for approval of
a 12-month demonstration project include but are not limited to the following:

(a) the plan must include significant outpatient services and may not consist
of inpatient benefits only;
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(b) the plan may be offered only to residents of Montana who have been
uninsured for 90 days or longer; and

(c) the commissioner may adopt rules that describe additional criteria to be
used to determine approval of demonstration projects. Additional criteria must
relate to the purpose as stated in [section 1(2)].

(2) The health benefit plan or managed care plan must specify the health
services that are included and must specifically list the health services that will
be limited or not be covered from the partial list of state-required coverage in
subsection (3). The limitations and exclusions of the plan must be prominently
displayed on the application and on the outline of coverage required by
33-22-244.

(3) Subject to subsection (4), if specifically listed as a limitation or an
exclusion of coverage in the proposal, a demonstration project may limit or
exclude the following health services from its health benefit plan or managed
care plan:

(@) coverage of a newborn, as provided in 33-22-301, 33-30-1001, and
33-31-301(3)(e), which may be subject only to the same extent of the limitations
and exclusions contained in the parent’s policy;

(b) coverage for severe mental illness, as provided in 33-22-706;
(c) coverage for mental health services, as provided in 33-31-301(3)(g)(i);
(d) benefits for emergency services, as provided in 33-36-201 and 33-36-205;

(e) coverage for certain basic health care services described in
33-31-102(2)(b) and (2)(h)(v); or

(f) services provided by a specific category of licensed health care
practitioner to be provided to the covered person for a health-related condition
in a health benefit plan or managed care plan, including services described in
33-22-125 and 33-30-1017.

(4) All health benefit plan and managed care plan demonstration projects
are subject to the following provisions:

(a) the requirement that any plan that covers physical illness generally
must cover severe mental illness in away that is no less favorable than that level
provided for other physical illness generally as required by federal law;

(b) the prohibition against discrimination in 49-2-309;

(c) except as provided in subsection (3)(d), the provisions in Title 33, chapter
36, regarding network adequacy and quality assurance; and

(d) all other applicable provisions of Title 33, except those listed in
subsection (3).

(5) Upon a renewal request and approval by the insurance commissioner, a
demonstration project may be renewed for additional 12-month increments for a
maximum total of 5 years.

Section 3. Requirements of demonstration project. Any health
insurance issuer that participates in the demonstration project must:

(1) collect health risk assessment information at enrollment and
reenrollment, which must be collected without reference to an individual, must
allow individuals to remain anonymous, and must be reported to the
commissioner only in the aggregate; and
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(2) collectinformation on any uncompensated care that was received by the
covered person directly related to the exclusion of benefits under [section 2].

Section 4. Section 33-22-301, MCA, is amended to read:

“33-22-301. Coverage of newborn under disability policy. (1) Each
Except as provided in [section 2], each policy of disability insurance or certificate
issued must contain a provision granting immediate accident and sickness
coverage, from and after the moment of birth, to each newborn infant of any
insured.

(2) The coverage for newborn infants must be the same as provided by the
policy for the other covered persons. However, that for newborn infants there
may not be waiting or elimination periods. A deductible or reduction in benefits
applicable to the coverage for newborn infants is not permissible unless it
conforms and is consistent with the deductible or reduction in benefits
applicable to all other covered persons.

(3) A-Except as provided in [section 2], a policy or certificate of insurance may
not be issued or amended in this state if it contains any disclaimer, waiver, or
other limitation of coverage relative to the accident and sickness coverage or
insurability of newborn infants of an insured from and after the moment of
birth.

(4) The policy or contract may require notification of the birth of a child and
payment of a required premium or subscription fee to be furnished to the insurer
or nonprofit or indemnity corporation within 31 days of the birth in order to have
the coverage extend beyond 31 days.”

Section 5. Section 33-22-706, MCA, is amended to read:

“33-22-706. Coverage for severe mental illness — definition. (1) A
Except as provided in [section 2(3)] and subject to [section 2(4)], a policy or
certificate of health insurance or disability insurance that is delivered, issued
for delivery, renewed, extended, or modified in this state must provide a level of
benefits for the necessary care and treatment of severe mental illness, as
defined in subsection (6), that is no less favorable than that level provided for
other physical illness generally. Benefits for treatment of severe mental illness
may be subject to managed care provisions contained in the policy or certificate.

(2) Benefits provided pursuant to subsection (1) include but are not limited
to:

(a) inpatient hospital services;
(b) outpatient services;

(c) rehabilitative services;

(d) medication;

(e) services rendered by a licensed physician, licensed advanced practice
registered nurse with a specialty in mental health, licensed social worker,
licensed psychologist, or licensed professional counselor when those services are
part of a treatment plan recommended and authorized by a licensed physician;
and

(f) services rendered by a licensed advanced practice registered nurse with
prescriptive authority and specializing in mental health.

(3) Benefits provided pursuant to this section must be included when
determining maximum lifetime benefits, copayments, and deductibles.
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(4) (a) This section applies to health service benefits provided by:
(i) individual and group health and disability insurance;

(ii) individual and group hospital or medical expense insurance;
(iii) medical subscriber contracts;

(iv) membership contracts of a health service corporation;

(v) health maintenance organizations; and

(vi) the comprehensive health association created by 33-22-1503.
(b) This section does not apply to the following coverages:

(i) blanket;

(ii) short-term travel;

(iii) accident only;

(iv) limited or specific disease;

(v) Title XVIII of the Social Security Act (medicare); or

(vi) any other similar coverage under state or federal government plans.

(5) This section does not limit benefits for an illness or condition that does
not constitute a severe mental illness, as defined in subsection (6), but that does
constitute a mental illness, as defined in 33-22-702.

(6) As used in this section, “severe mental illness” means the following
disorders as defined by the American psychiatric association:

(a) schizophrenia;

(b) schizoaffective disorder;

(c) bipolar disorder;

(d) major depression;

(e) panic disorder;

(f) obsessive-compulsive disorder; and

(9) autism.”

Section 6. Section 33-30-1001, MCA, is amended to read:

“33-30-1001. Newborn infants covered by insurance by health
service corporation. AExcept as provided in [section 2], a disability insurance
plan or group disability insurance plan issued by a health service corporation
may not be issued or amended in this state if it contains any disclaimer, waiver,
preexisting condition exclusion, or other limitation of coverage relative to the
accident and sickness coverage or insurability of newborn infants of the persons
insured from and after the moment of birth. Each policy must contain a
provision granting immediate accident and sickness coverage, from and after
the moment of birth, to each newborn infant of any insured person. The policy or
contract may require notification of the birth of a child and payment of a
required premium or subscription fee to be furnished to the insurer or nonprofit
or indemnity corporation within 31 days of the birth in order to have the
coverage extend beyond 31 days.”

Section 7. Section 33-31-111, MCA, is amended to read:

“33-31-111. Statutory construction and relationship to other laws.
(1) Except as otherwise provided in this chapter, the insurance or health service
corporation laws do not apply to a health maintenance organization authorized
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to transact business under this chapter. This provision does not apply to an
insurer or health service corporation licensed and regulated pursuant to the
insurance or health service corporation laws of this state except with respect to
its health maintenance organization activities authorized and regulated
pursuant to this chapter.

(2) Solicitation of enrollees by a health maintenance organization granted a
certificate of authority or its representatives is not a violation of any law relating
to solicitation or advertising by health professionals.

(3) A health maintenance organization authorized under this chapter is not
practicing medicine and is exempt from Title 37, chapter 3, relating to the
practice of medicine.

(4) This chapter does not exempt a health maintenance organization from
the applicable certificate of need requirements under Title 50, chapter 5, parts 1
and 3.

(5) This section does not exempt a health maintenance organization from
the prohibition of pecuniary interest under 33-3-308 or the material transaction
disclosure requirements under 33-3-701 through 33-3-704. A health
maintenance organization must be considered an insurer for the purposes of
33-3-308 and 33-3-701 through 33-3-704.

(6) This section does not exempt a health maintenance organization from:

(a) prohibitions against interference with certain communications as
provided under chapter 1, part 8;

(b) the provisions of Title 33, chapter 22, part 19;
(c) the requirements of 33-22-134 and 33-22-135;

(d) network adequacy and quality assurance requirements provided under
chapter 36, except as provided in [section 2]; or

(e) the requirements of Title 33, chapter 18, part 9.

(7) Shapter Except as provided in [section 2], Title 33, chapter 1, parts 12 and
13, efthistitler 33-2-1114, 33-2-1211, 33-2-1212, 33-3-422, 33-3-431, 33-15-308,
33-22-129, 33-22-131, 33-22-136, 33-22-141, 33-22-142, 33-22-244, 33-22-246,
33-22-247, 33-22-514, 33-22-521, 33-22-523, 33-22-524, 33-22-526, and
33-22-706 apply to health maintenance organizations.”

Section 8. Section 33-31-202, MCA, is amended to read:

“33-31-202. Issuance of certificate of authority. (1) The commissioner
shall issue or deny a certificate of authority to any person filing an application
pursuant to 33-31-201 within 180 days after receipt of the application. The
commissioner shall grant a certificate of authority upon payment of the
application fee prescribed in 33-31-212 if the commissioner is satisfied that each
of the following conditions is met:

(@) The persons responsible for the conduct of the applicant’s affairs are
competent and trustworthy.

(b) The health maintenance organization will effectively provide or arrange
for the provision of basic health care services, except as provided in [section 2], on
a prepaid basis, through insurance or otherwise, except to the extent of
reasonable requirements for copayments. This requirement does not apply to
the physical or mental health care services provided by a health maintenance
organization to a person receiving medicaid services under the Montana
medicaid program as established in Title 53, chapter 6.
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(c) The health maintenance organization is financially responsible and can
reasonably be expected to meet its obligations to enrollees and prospective
enrollees. In making this determination, the commissioner may consider:

(i) the financial soundness of the arrangements for health care services and
the schedule of charges used in connection with the services;

(ii) the adequacy of working capital,

(ili) any agreement with an insurer, a health service corporation, a
government, or any other organization for ensuring the payment of the cost of
health care services or the provision for automatic applicability of an alternative
coverage in the event of discontinuance of the health maintenance organization;

(iv) any agreement with providers for the provision of health care services;

(v) any deposit of cash or securities submitted in accordance with 33-31-216;
and

(vi) any additional information that the commissioner may reasonably
require.

(d) The enrollees must be afforded an opportunity to participate in matters
of policy and operation pursuant to 33-31-222.

(e) Nothing in the proposed method of operation, as shown by the
information submitted pursuant to 33-31-201 or by independent investigation,
violates any provision of this chapter or rules adopted by the commissioner.

(2) The commissioner may deny a certificate of authority only if the
requirements of 33-31-404 are complied with.

(3) The commissioner shall examine each health maintenance organization
applying for an initial certificate of authority to do business in this state. In lieu
of making an examination under this part of any health maintenance
organization domiciled in another state, the commissioner may accept an
examination report on the organization prepared by the insurance department
of the organization’s state of domicile.”

Section 9. Section 33-31-301, MCA, is amended to read:

“33-31-301. Evidence of coverage — schedule of charges for health
care services. (1) Each enrollee residing in this state is entitled to an evidence
of coverage. The health maintenance organization shall issue the evidence of
coverage, except that if the enrollee obtains coverage through an insurance
policy issued by an insurer or a contract issued by a health service corporation,
whether by option or otherwise, the insurer or the health service corporation
shall issue the evidence of coverage.

(2) A health maintenance organization may not issue or deliver an
enrollment form, an evidence of coverage, or an amendment to an approved
enrollment form or evidence of coverage to a person in this state before a copy of
the enrollment form, the evidence of coverage, or the amendment to the
approved enrollment form or evidence of coverage is filed with and approved by
the commissioner.

(3) An evidence of coverage issued or delivered to a person restgent residing
in this state may not contain a provision or statement that is untrue,
misleading, or deceptive as defined in 33-31-312(1). The evidence of coverage
must contain:

(a) a clear and concise statement, if a contract, or a reasonably complete
summary, if a certificate, of:
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(i) the health care services and the insurance or other benefits, if any, to
which the enrollee is entitled;

(i) any limitations on the services, kinds of services, or benefits to be
provided, including any deductible or copayment feature;

(iii) the location at which and the manner in which information is available
as to how services may be obtained,;

(iv) the total amount of payment for health care services and the indemnity
or service benefits, if any, that the enrollee is obligated to pay with respect to
individual contracts; and

(v) a clear and understandable description of the health maintenance
organization’s method for resolving enrollee complaints;

(b) definitions of geographical service area, emergency care, urgent care,
out-of-area services, dependent, and primary provider if these terms or terms of
similar meaning are used in the evidence of coverage and have an effect on the
benefits covered by the plan. The definition of geographical service area need
not be stated in the text of the evidence of coverage if the definition is adequately
described in an attachment that is given to each enrollee along with the evidence
of coverage.

(c) clear disclosure of each provision that limits benefits or access to service
in the exclusions, limitations, and exceptions sections of the evidence of
coverage. The exclusions, limitations, and exceptions that must be disclosed
include but are not limited to:

(i) emergency and urgent care;

(i) restrictions on the selection of primary or referral providers;

(iii) restrictions on changing providers during the contract period,;

(iv) out-of-pocket costs, including copayments and deductibles;

(v) charges for missed appointments or other administrative sanctions;

(vi) restrictions on access to care if copayments or other charges are not paid;
and

(vii) any restrictions on coverage for dependents who do not reside in the
service area.

(d) clear disclosure of any benefits for home health care, skilled nursing care,
kidney disease treatment, diabetes, maternity benefits for dependent children,
alcoholism and other drug abuse, and nervous and mental disorders;

(e) except as provided in [section 2], a provision requiring immediate
accident and sickness coverage, from and after the moment of birth, to each
newborn infant of an enrollee or the enrollee’s dependents;

(f) a provision providing coverage as required in 33-22-133;

(9) except as provided in [section 2], a provision requiring medical treatment
and referral services to appropriate ancillary services for mental illness and for
the abuse of or addiction to alcohol or drugs in accordance with the limits and
coverage provided in Title 33, chapter 22, part 7; however:

(i) after the primary care physician refers an enrollee for treatment of and
appropriate ancillary services for mental illness, alcoholism, or drug addiction,
the health maintenance organization may not limit the enrollee to a health
maintenance organization provider for the treatment of and appropriate
ancillary services for mental illness, alcoholism, or drug addiction;
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(it) if an enrollee chooses a provider other than the health maintenance
organization provider for treatment and referral services, the enrollee’s
designated provider shall limit treatment and services to the scope of the
referral in order to receive payment from the health maintenance organization;

(iii) the amount paid by the health maintenance organization to the
enrollee’s designated provider may not exceed the amount paid by the health
maintenance organization to one of its providers for equivalent treatment or
services;

(iv) the provisions of this subsection (3)(g) do not apply to services for mental
illness provided under the Montana medicaid program as established in Title
53, chapter 6;

(h) a provision as follows:

“Conformity With State Statutes: Any provision of this evidence of coverage
that on its effective date is in conflict with the statutes of the state in which the
insured resides on that date is amended to conform to the minimum
requirements of those statutes.”

(i) aprovision that the health maintenance organization shall issue, without
evidence of insurability, to the enrollee, dependents, or family members
continuing coverage on the enrollee, dependents, or family members:

(i) if the evidence of coverage or any portion of it on an enrollee, dependents,
or family members covered under the evidence of coverage ceases because of
termination of employment or termination of membership in the class or classes
eligible for coverage under the policy or because the employer discontinues the
business or the coverage;

(ii) if the enrollee had been enrolled in the health maintenance organization
for a period of 3 months preceding the termination of group coverage; and

(iii) if the enrollee applied for continuing coverage within 31 days after the
termination of group coverage. The conversion contract may not exclude, as a
preexisting condition, any condition covered by the group contract from which
the enrollee converts.

(j) a provision that clearly describes the amount of money an enrollee shall
pay to the health maintenance organization to be covered for basic health care
services.

(4) Ahealth maintenance organization may amend an enrollment form or an
evidence of coverage in a separate document if the separate document is filed
with and approved by the commissioner and issued to the enrollee.

(5) (a) AExceptas provided in [section 2], a health maintenance organization
shall provide the same coverage for newborn infants, required by subsection
(3)(e), as it provides for enrollees, except that for newborn infants, there may be
no waiting or elimination periods. A health maintenance organization may not
assess a deductible or reduce benefits applicable to the coverage for newborn
infants unless the deductible or reduction in benefits is consistent with the
deductible or reduction in benefits applicable to all covered persons.

(b) A Except as provided in [section 2], ahealth maintenance organization
may not issue or amend an evidence of coverage in this state if it contains any
disclaimer, waiver, or other limitation of coverage relative to the accident and
sickness coverage or insurability of newborn infants of an enrollee or
dependents from and after the moment of birth.
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(c) Ifahealth maintenance organization requires payment of a specific fee to
provide coverage of a newborn infant beyond 31 days of the date of birth of the
infant, the evidence of coverage may contain a provision that requires
notification to the health maintenance organization, within 31 days after the
date of birth, of the birth of an infant and payment of the required fee.

(6) The commissioner shall, within 60 days, approve a form if the
requirements of subsections (1) through (5) are met. A health maintenance
organization may not issue a form before the commissioner approves the form. If
the commissioner disapproves the filing, the commissioner shall notify the filer.
In the notice, the commissioner shall specify the reasons for the disapproval.
The commissioner shall grant a hearing within 30 days after receipt of awritten
request by the filer.

(7) The commissioner may require a health maintenance organization to
submit any relevant information considered necessary in determining whether
to approve or disapprove a filing made pursuant to this section.”

Section 10. Section 33-36-201, MCA, is amended to read:

“33-36-201. Network adequacy — standards — access plan required.
(1) A health carrier offering a managed care plan in this state shall maintain a
network that is sufficient in numbers and types of providers to ensure that all
services to covered persons are accessible without unreasonable delay.
Sufficiency in number and type of provider is determined in accordance with the
requirements of this section. Gevered Except as provided in [section 2], covered
persons must have access to emergency care 24 hours a day, 7 days a week. A
health carrier providing a managed care plan shall use reasonable criteria to
determine sufficiency. The criteria may include but are not limited to:

(a) a ratio of specialty care providers to covered persons;

(b) a ratio of primary care providers to covered persons;

(c) geographic accessibility;

(d) waiting times for appointments with participating providers;
(e) hours of operation; or

(f) the volume of technological and specialty services available to serve the
needs of covered persons requiring technologically advanced or specialty care.

(2) Whenever a health carrier has an insufficient number or type of
participating providers to provide a covered benefit, the health carrier shall
ensure that the covered person obtains the covered benefit at no greater cost to
the covered person than if the covered benefit were obtained from participating
providers or shall make other arrangements acceptable to the department.

(3) The health carrier shall establish and maintain adequate provider
networks to ensure reasonable proximity of participating providers to the
businesses or personal residences of covered persons. In determining whether a
health carrier has complied with this requirement, consideration must be given
to the relative availability of health care providers in the service area under
consideration.

offerlng a managed care plan |n thls state#eHhe—ﬁ-Fst—tmqeaﬁe#QetebeH.—]:gggT
shall file with the department an access plan meeting the requirements of
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subsection (6) and the rules of the department before offering the managed care
plan. A plan must be filed with the department in a manner and form complying
with the rules of the department. A health carrier shall file any subsequent
material changes in its access plan with the department within 30 days of
implementation of the change.

(5) A health carrier may request the department to designate parts of its
access plan as proprietary or competitive information, and when designated,
that part may not be made public. For the purposes of this section, information is
proprietary or competitive if revealing the information would cause the health
carrier’'s competitors to obtain valuable business information. A health carrier
shall make the access plans, absent proprietary information, available on its
business premises and shall provide a copy of the plan upon request.

(6) An access plan for each managed care plan offered in this state must
describe or contain at least the following:

(a) alisting of the names and specialties of the health carrier’s participating
providers;

(b) the health carrier’s procedures for making referrals within and outside
its network;

(c) the health carrier’s process for monitoring and ensuring on an ongoing
basis the sufficiency of the network to meet the health care needs of populations
that enroll in the managed care plan;

(d) the health carrier’s efforts to address the needs of covered persons with
limited English proficiency and illiteracy, with diverse cultural and ethnic
backgrounds, and with physical and mental disabilities;

(e) the health carrier's methods for assessing the health care needs of
covered persons and their satisfaction with services;

(f) the health carrier’'s method of informing covered persons of the plan’s
services and features, including but not limited to the plan’s grievance
procedures, its process for choosing and changing providers, and its procedures
for providing and approving emergency and specialty care;

(g) the health carrier’s system for ensuring the coordination and continuity
of care for covered persons referred to specialty physicians and for covered
persons using ancillary services, including social services and other community
resources, and for ensuring appropriate discharge planning;

(h) the health carrier’s process for enabling covered persons to change
primary care professionals;

(i) the health carrier’s proposed plan for providing continuity of care in the
event of contract termination between the health carrier and a participating
provider or in the event of the health carrier’s insolvency or other inability to
continue operations. The description must explain how covered persons will be
notified of the contract termination or the health carrier’s insolvency or other
cessation of operations and be transferred to other providers in a timely manner.

(J) any other information required by the department to determine
compliance with this part and the rules implementing this part.

(7) The department shall ensure timely and expedited review and approval
of the access plan and other requirements in this section.”

Section 11. Section 33-36-205, MCA, is amended to read:
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“33-36-205. Emergency services — exception. (1) A health carrier
offering a managed care plan shall provide or pay for emergency services
screening and emergency services and may not require prior authorization for
either of those services. If an emergency services screening determines that
emergency services or emergency services of a particular type are unnecessary
for a covered person, emergency services or emergency services of the type
determined unnecessary by the screening need not be covered by the health
carrier unless otherwise covered under the health benefit plan. However, if
screening determines that emergency services or emergency services of a
particular type are necessary, those services must be covered by the health
carrier. A health carrier shall cover emergency services if the health carrier,
acting through a participating provider or other authorized representative, has
authorized the provision of emergency services.

(2) A health carrier shall provide or pay for emergency services obtained
from a nonnetwork provider within the service area of a managed care plan and
may not require prior authorization of those services if use of a participating
provider would result in a delay that would worsen the medical condition of the
covered person or if a provision of federal, state, or local law requires the use of a
specific provider.

(3) If aparticipating provider or other authorized representative of a health
carrier authorizes emergency services, the health carrier may not subsequently
retract its authorization after the emergency services have been provided or
reduce payment for an item or health care services furnished in reliance on
approval unless the approval was based on a material misrepresentation about
the covered person’s medical condition made by the provider of emergency
services.

(4) Coverage of emergency services is subject to applicable coinsurance,
copayments, and deductibles.

(5) For postevaluation or poststabilization services required immediately
after receipt of emergency services, a health carrier shall provide access to an
authorized representative 24 hours a day, 7 days a week, to facilitate review.

(6) The provisions of this section do not apply to a limited coverage
individual managed care plan as provided in [sections 1 through 3].”

Section 12. Codification instruction. [Sections 1 through 3] are
intended to be codified as an integral part of Title 33, chapter 22, part 2, and the
provisions of Title 33, chapter 22, part 2, apply to [sections 1 through 3].

Section 13. Effective date. [This act] is effective July 1, 2003.
Section 14. Termination.[This act] terminates June 30, 2009.
Ap proved April 15, 2003

CHAPTER NO. 326

[HB 431]

AN ACT PROVIDING LOCAL GOVERNMENTS WITH THE RIGHT OF
FIRST REFUSAL ON CERTAIN LANDS BEING SOLD BY THE STATE;
AMENDING SECTION 77-2-306, MCA; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
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Section 1. Section 77-2-306, MCA, is amended to read:

“77-2-306. Who may purchase. (1) State lands shallt may be sold only to
citizens of the United States, persons who have declared their intentions to
become citizens, corporations organized under the laws of this state, or towns,
cities, counties, or consolidated local governments of this state. No A person
shatbe is not qualified to purchase state land who has not reached the age of 18
years. As far as possible to determine, the lands shaH must be sold only to actual
settlers or to persons who will improve the same lands and not to persons who
are likely to hold sueh the lands for speculative purposes, intending to resell the
sarre lands at a higher price without having added anything to their value.

(2) State lands may be sold to any sovereign state of the United States or to
any board of trustees or public corporation or agency ofsueh-any state created by
sueh-that state as an agency or political subdivision thereef of that state. Said
State lands may be purchased in the quantities set forth in 77-2-307 for use by
sueh a state, board of trustees, public corporation, agency, or political
subdivision for educational or scientific purposes.

(3) State lands located wholly within the exterior boundaries of the tribal
government’s reservation as recognized by the federal government may be sold
to a tribal government, as defined in 18-11-102.

(4) Ne A sale involving land in excess of
160 acres may not be made under this section without first consulting with the
board of county commissioners of the county or counties in which the lands to be
sold are located.

(5) A local government that sold or transferred property to the state shall
have the right of first refusal if the state subsequently offers the property for sale.
For purposes of this subsection, “right of first refusal” means the right to have the
first opportunity to purchase the property for not less than fair market value
when the property becomes available or the right to meet any other offer.”

Section 2. Effective date. [This act] is effective on passage and approval.
Ap proved April 15,2003

CHAPTER NO. 327

[HB 435]

AN ACT CLARIFYING THAT ALEGISLATOR MAY NOT ACCEPT AFEE OR
CERTAIN OTHER COMPENSATION FOR SPEAKING TO A MONTANA
STATE AGENCY OR POLITICAL SUBDIVISION; AMENDING SECTION
2-2-111, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 2-2-111, MCA, is amended to read:

“2-2-111. Rules of conduct for legislators. Proof of commission of any act
enumerated in this section is proof that the legislator committing the act has
breached the legislator’s public duty. A legislator may not:

(1) accept afee, contingent fee, or any other compensation, except the official
compensation provided by statute, for promoting or opposing the passage of
legislation;
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(2) seek other employment for the legislator or solicit a contract for the
legislator’s services by the use of the office; or

(3) accept a fee or other compensation, except as provided for in 5-2-302, from
a Montana state agency or a political subdivision of the state of Montana for
speaking to the agency or political subdivision.”

Section 2. Effective date. [This act] is effective on passage and approval.
Ap proved April 15, 2003

CHAPTER NO. 328
[HB 602]

AN ACT REQUIRING DEVELOPMENT OF A LEASING PREFERENCE
GUIDELINE THAT ENCOURAGES COST-EFFICIENCY AND
APPROPRIATE USE; REQUIRING A REPORT ON THE PREFERENCE
GUIDELINE TO BE SUBMITTED TO THE REVENUE AND
TRANSPORTATION INTERIM COMMITTEE; AND PROVIDING AN
EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Vehicle purchases — leasing guideline. (1) (a) Prior to June
1, 2004, the office of budget and program planning, in conjunction with the
motor vehicle pool, shall devise for use by state agencies a leasing preference
guideline for light vehicles, as defined in 61-1-139. The guideline is intended to
encourage appropriate, cost-effective use of light vehicles. Factors to be
addressed include multiple occupant use versus single occupant use, weather
conditions at the time of use, and vehicle destination. The guideline must
include stringent limitations on the use of personal vehicles at state expense,
including a requirement that employees accept substitute vehicles when
requested vehicles are not available.

(b) The leasing preference guideline must be submitted for review to the
revenue and transportation interim committee by July 1, 2004.

(2) Subsection (1) applies to the motor pools of the Montana university
system. The board of regents may exempt a purchase on a case-by-case basis.

Section 2. Effective date. [This act] is effective July 1, 2003.
Ap proved April 15, 2003

CHAPTER NO. 329

[SB 13]

AN ACT SUBSTITUTING 0.08 FOR 0.10 IN THE LAWS RELATING TO
DRIVING UNDER THE INFLUENCE AND DRIVING WITH AN ILLEGAL
ALCOHOL CONCENTRATION IN THE BODY; REDUCING THE BLOOD
ALCOHOL CONCENTRATION FROM 0.18 TO 0.16 FOR PURPOSES OF
REQUIRING AN IGNITION INTERLOCK DEVICE; AMENDING SECTIONS
61-5-205, 61-5-208, 61-8-401, 61-8-406, 61-8-442, AND 61-11-203, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
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Section 1. Section 61-5-205, MCA, is amended to read:

“61-5-205. Mandatory revocation or suspension of license upon
proper authority. (1) The department upon proper authority shall revoke the
driver’s license or the operating privilege of a driver upon receiving a record of
the driver’s conviction of or forfeiture of bail not vacated for any of the following
offenses, when the conviction or forfeiture has become final:

(a) negligent homicide resulting from the operation of a motor vehicle;

(b) driving a motor vehicle while under the influence of alcohol or any drug
or acombination of alcohol or drugs, except as provided in 61-5-208, or operation
of a motor vehicle by a person with a blood alcohol concentration of 826 0.08 or
more;

(c) any felony in the commission of which a motor vehicle is used;

(d) failure to stop and render aid as required under the laws of this state in
the event of a motor vehicle accident resulting in the death or personal injury of
another;

(e) perjury or the making of a false affidavit or statement under oath to the
department under this chapter or under any other law relating to the ownership
or operation of motor vehicles;

(f) conviction or forfeiture of bail not vacated upon three charges of reckless
driving committed within a period of 12 months; or

(g) negligent vehicular assault as defined in 45-5-205 involving a motor
vehicle.

(2) The department upon proper authority shall suspend the driver’s license
or the operating privilege of a driver upon receiving a record of the driver’s
conviction of or forfeiture of bail not vacated for a theft offense under 45-6-301
when the conviction or forfeiture has become final if the theft consisted of theft of
motor vehicle fuel and a motor vehicle was used in the commission of the offense.
The suspension must be for 30 days for a first offense, 6 months for a second
offense, and 1 year for a third or subsequent offense.”

Section 2. Section 61-5-208, MCA, is amended to read:

“61-5-208. Period of suspension or revocation — probationary
license — ignition interlock device required on second or subsequent
offense. (1) The department may not suspend or revoke a driver’s license or
privilege to drive a motor vehicle on the public highways for a period of more
than 1 year, except as otherwise permitted by law.

(2) (a) Exceptas provided in 61-2-302, a person whose license or privilege to
drive a motor vehicle on the public highways has been suspended or revoked
may not have the license, endorsement, or privilege renewed or restored until
the revocation or suspension period has been completed.

(b) When a person is convicted or forfeits bail or collateral not vacated for the
offense of operating or being in actual physical control of a motor vehicle while
under the influence of alcohol or any drug or a combination of alcohol or drugs or
for the offense of operation of a motor vehicle by a person with alcohol
concentration of 8=360.08 or more, the department shall, upon receiving a report
of conviction or forfeiture of bail or collateral not vacated, suspend the driver’s
license or driving privilege of the person for a period of 6 months. Upon receiving
a report of a conviction or forfeiture of bail or collateral for a second, third, or
subsequent offense within 5 years of the first offense, the department shall
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revoke the license or driving privilege of the person for a period of 1 year and,
upon issuance of any restricted probationary license during the period of
revocation, restrict the person to driving only a motor vehicle equipped with a
functioning ignition interlock device. If the 1-year period passes and the person
has not completed a chemical dependency education course, treatment, or both,
as ordered by the sentencing court, the license revocation remains in effect until
the course, treatment, or both, are completed.

(c) For the purposes of subsection (2)(b), a person is considered to have
committed a second, third, or subsequent offense if fewer than 5 years have
passed between the date of an offense that resulted in a prior conviction and the
date of the offense that resulted in the most recent conviction.

(3) (a) If a person pays the reinstatement fee required in 61-2-107 and
provides the department proof of compliance with an ignition interlock
restriction imposed under 61-8-442, the department shall stay the license
suspension of a person who has been convicted of a violation of 61-8-401 or
61-8-406 and return the person’s driver’s license. The stay must remain in effect
until the period of suspension has expired and any required chemical
dependency education course, treatment, or both, have been completed.

(b) If the department receives notice from a court, peace officer, or ignition
interlock vendor that the person has violated the court-imposed ignition
interlock restriction by, including but not limited to operating a motor vehicle
not equipped with the device, tampering with the device, or removing the device
before the period of restriction has expired, the department shall lift the stay
and reinstate the license suspension for the remainder of the time period. The
department may not issue a probationary driver’s license to a person whose
license suspension has been reinstated because of violation of an ignition
interlock restriction.

(4) The period for all revocations made mandatory by 61-5-205 is 1 year
except as provided in subsection (2).
(5) The period of revocation for a person convicted of any offense that makes

mandatory the revocation of the person’s driver’s license commences from the
date of conviction or forfeiture of bail.

(6) If a person is convicted of a violation of 61-8-401 or 61-8-406 while
operating a commercial motor vehicle, the department shall suspend the
person’s driver’s license as provided in 61-8-802.”

Section 3. Section 61-8-401, MCA, is amended to read:

“61-8-401. Driving under influence of alcohol or drugs. (1) It is
unlawful and punishable, as provided in 61-8-442, 61-8-714, and 61-8-731
through 61-8-734, for a person who is under the influence of:

(a) alcohol todrive or be in actual physical control of a vehicle upon the ways
of this state open to the public;

(b) a dangerous drug to drive or be in actual physical control of a vehicle
within this state;

(c) any other drug to drive or be in actual physical control of a vehicle within
this state; or

(d) alcohol and any dangerous or other drug to drive or be in actual physical
control of a vehicle within this state.
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(2) The fact that any person charged with a violation of subsection (1) is or
has been entitled to use alcohol or a drug under the laws of this state does not
constitute a defense against any charge of violating subsection (1).

(3) “Under the influence” means that as a result of taking into the body
alcohol, drugs, or any combination of alcohol and drugs, a person’s ability to
safely operate a vehicle has been diminished.

(4) Upon the trial of any civil or criminal action or proceeding arising out of
acts alleged to have been committed by any person driving or in actual physical
control of a vehicle while under the influence of alcohol, the concentration of
alcohol in the person at the time of a test, as shown by analysis of a sample of the
person’s blood or breath drawn or taken within a reasonable time after the
alleged act, gives rise to the following inferences:

(a) Ifthere was at that time an alcohol concentration of 0.04 or less, it may be
inferred that the person was not under the influence of alcohol.

(b) If there was at that time an alcohol concentration in excess of 0.04 but
less than 8-38 0.08, that fact may not give rise to any inference that the person
was or was not under the influence of alcohol, but the fact may be considered
with other competent evidence in determining the guilt or innocence of the
person.

(c) If there was at that time an alcohol concentration of 8-2680.08 or more, it
may be inferred that the person was under the influence of alcohol. The
inference is rebuttable.

(5) The provisions of subsection (4) do not limit the introduction of any other
competent evidence bearing upon the issue of whether the person was under the
influence of alcohol, drugs, or a combination of alcohol and drugs.

(6) Each municipality in this state is given authority to enact 61-8-406,
61-8-408, 61-8-410, 61-8-714, 61-8-722, 61-8-731 through 61-8-734, and
subsections (1) through (5) of this section, with the word “state” in 61-8-406 and
subsection (1) of this section changed to read “municipality”, as an ordinance
and is given jurisdiction of the enforcement of the ordinance and of the
imposition of the fines and penalties provided in the ordinance.

(7) Absolute liability as provided in 45-2-104 will be imposed for a violation
of this section.”

Section 4. Section 61-8-406, MCA, is amended to read:

“61-8-406. Operation of noncommercial vehicle by person with
alcohol concentration of 828 0.08 or more — operation of commercial
vehicle by person with alcohol concentration of 0.04 or more. (1) It is
unlawful and punishable as provided in 61-8-442, 61-8-722, 61-8-723, and
61-8-731 through 61-8-734 for any person to drive or be in actual physical
control of:

(a) a noncommercial vehicle upon the ways of this state open to the public
while the person’s alcohol concentration, as shown by analysis of the person’s
blood, breath, or urine, is8-28 0.08 or more; or

(b) acommercial motor vehicle upon the ways of this state open to the public
while the person’s alcohol concentration, as shown by analysis of the person’s
blood or breath, is 0.04 or more.

(2) Absolute liability, as provided in 45-2-104, will be imposed for a violation
of this section.”
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Section 5. Section 61-8-442, MCA, is amended to read:

“61-8-442. Driving underthe influence of alcohol or drugs —driving
with excessive alcohol concentration — ignition interlock device
discretionary on first offense. (1) In addition to the punishments provided in
61-8-714 and 61-8-722, regardless of disposition, the court may restrict a
defendant to driving only a motor vehicle equipped with a functioning ignition
interlock device and require the defendant to pay the reasonable cost of leasing,
installing, and maintaining the device if:

(a) the court determines that approved ignition interlock devices are
reasonably available;

(b) the defendant’s blood alcohol concentration at the time of the arrest was
0:18% 0.16 or greater; and

(c) the defendant has not been previously convicted of a violation of 61-8-401
or 61-8-406.

(2) Any restriction imposed under this section must be included in a report of
the conviction made by the court to the department in accordance with
61-11-101 and placed upon the person’s driving record maintained by the
department in accordance with 61-11-102.

(3) The duration of a restriction imposed under this section must run
parallel to the time period for suspension of the driver’s license of the defendant
in accordance with 61-2-107, 61-5-205, and 61-5-208 and must be monitored by
the department.”

Section 6. Section 61-11-203, MCA, is amended to read:

“61-11-203. Definitions. As used in this part, the following definitions
apply:

(1) *“Conviction” means a finding of guilt by duly constituted judicial
authority, a plea of guilty or nolo contendere, or a forfeiture of bail, bond, or
other security deposited to secure appearance by a person charged with having
committed any offense relating to the use or operation of a motor vehicle that is
prohibited by law, ordinance, or administrative order.

(2) “Driver in need of rehabilitation and improvement” means a person who
within a 2-year period accumulates 18 or more conviction points according to the
schedule specified in subsection (3).

(3) “Habitual traffic offender” means any person who within a 3-year period
accumulates 30 or more conviction points according to the schedule specified in
this subsection:

(a) deliberate homicide resulting from the operation of a motor vehicle, 15
points;

(b) mitigated deliberate homicide, negligent homicide resulting from
operation of a motor vehicle, or negligent vehicular assault, 12 points;

(c) any offense punishable as a felony under the motor vehicle laws of
Montana or any felony in the commission of which a motor vehicle is used, 12
points;

(d) driving while under the influence of intoxicating liquor or narcotics or
drugs of any kind or operation of a motor vehicle by a person with alcohol
concentration of 620 0.08 or more, 10 points;
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(e) operating a motor vehicle while the license to do so has been suspended or
revoked, 6 points;

(f) failure of the driver of a motor vehicle involved in an accident resulting in
death or injury to any person to stop at the scene of the accident and give the
required information and assistance, as defined in 61-7-105, 8 points;

(g) willful failure of the driver involved in an accident resulting in property
damage of $250 to stop at the scene of the accident and give the required
information or failure to otherwise report an accident in violation of the law, 4
points;

(h) reckless driving, 5 points;

(i) illegal drag racing or engaging in a speed contest in violation of the law, 5
points;

(j) any of the mandatory motor vehicle liability protection offenses under
61-6-301 and 61-6-302, 5 points;

(k) operating a motor vehicle without a license to do so, 2 points (this
subsection (k) does not apply to operating a motor vehicle within a period of 180
days from the date the license expired);

() speeding, except as provided in 61-8-725(2), 3 points;
(m) all other moving violations, 2 points.

(4) There may not be multiple application of cumulative points when two or
more charges are filed involving a single occurrence. If there are two or more
convictions involving a single occurrence, only the number of points for the
specific conviction carrying the highest points is chargeable against that
defendant.

(5) “License” means any type of license or permit to operate a motor vehicle.

(6) “Moving violation” means a violation of a traffic regulation of this state or
another jurisdiction by a person while operating a motor vehicle or in actual
physical control of a motor vehicle upon a highway, as the term is defined in
61-1-201.

(7) A traffic regulation includes any provision governing motor vehicle
operation, equipment, safety, size, weight, and load restrictions or driver
licensing. A traffic regulation does not include provisions governing vehicle
registration or local parking.”

Section 7. Code commissioner instruction. The code commissioner is
authorized and instructed to change “0.10" to “0.08" in any legislation enacted
by the 2003 legislature that contains a reference to an alcohol concentration of
0.10 in a person’s body.

Section 8. Effective date. [This act] is effective on passage and approval.
Ap proved April 15, 2003

CHAPTER NO. 330
[SB 34]

AN ACT AUTHORIZING THE DEPARTMENT OF TRANSPORTATION TO
IMPLEMENT AN EXPEDITED ACQUISITION PROCESS FOR ACQUIRING
PROPERTY UNDER CERTAIN CONDITIONS; AMENDING SECTIONS
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60-4-104, 70-30-302, AND 70-30-311, MCA; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 60-4-104, MCA, is amended to read:

“60-4-104. Exercise of right of eminent domain — presumption. (1)
Subject to subsections (4) and (5), whenever Whenrever the department cannot
acquire lands or other property or interests in the lands or property at a price or
costwhichthat it considers reasonable, it may direct the attorney general or any
county attorney to procure the interests by proceedings to be instituted as
provided in Title 70, chapter 30, against all nonaccepting landholders.

(2) HshaH The department may not se direct the attorney general or any
county attorneyto procure the interests until it adopts an order declaring that:

(a) public interest and necessity require the construction or completion by
the state of the highway or improvement for one of the purposes set forth in
60-4-103;

(b) the interest described in the order and sought to be condemned is
necessary for the highway or improvement;

(c) the highway or improvement is planned and located in a manner which
that will be compatible with the greatest public good and the least private
injury.

(3) The order creates and establishes a disputable presumption:

(a) of the public necessity of the proposed highway or improvement;

(b) that the taking of the interest sought is necessarytherefor for the project;

(c) that the proposed highway or improvement is planned or located in a
manner whieh that will be most compatible with the greatest public good and
the least private injury.

(4) (a) Once the department has acquired at least three-fourths of all the
parcels needed to construct a project that has been selected by the commission, it
may use the procedures outlined in subsection (5) and this subsection (4) to
acquire the remaining parcels required for the project.

(b) Not less than 30 days or more than 45 days after service of the summons
and complaint provided for in 70-30-203, the department shall deposit into an
account and in the manner provided for in 70-30-302 the estimated fair market
value of the property thatis to be acquired and that is described in the complaint.
Once the funds are deposited, the department may request, by motion filed with
the court, an order to show cause why the property should not be placed in the
possession of the department as requested in the complaint.

(5) (a) If the condemnee does not file an objection to the motion within 10
days, the court shall issue the preliminary condemnation order as provided in
70-30-206 and place the condemnor in possession of the property as provided in
70-30-311.

(b) If the condemnee files an objection to the motion, the court shall schedule a
hearing at which the condemnee shall appear and show cause why the property
should not be placed in the possession of the department as requested in the
complaint. The hearing must take place not less than 20 days or more than 30
days after the objection is filed. The court shall rule on the condemnor’s motion as
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soon after the hearing as possible. However, the time between the hearing and the
court’s decision may not exceed 30 days.

(c) The motion shall include a notice specifying that the order sought is a
final order on the issue of possession of the property described in the complaint.”

Section 2. Section 70-30-302, MCA, is amended to read:

*70-30-302. Assessing compensation —date and measure — interest.
(1) For the purpose of assessing compensation, the right to compensation is
considered to have accrued at the date of the service of the summons, and the
property’s current fair market value as of that date is the measure of
compensation for all property to be actually taken and the basis of depreciation
in the current fair market value of property not actually taken but injuriously
affected. This subsection may not be construed to limit the amount of
compensation payable by the department of transportation under the provisions
of any legislation enacted pursuant to the federal Highway Beautification Act of
1965.

(2) If an order is made allowing the condemnor to take possession, as
provided in 60-4-104(4) and (5) and 70-30-311, the full amount finally awarded
must draw interest at the rate of 10% a year from the date of the service of the
summons to the earlier of the following dates:

(a) the date on which the right to appeal to the Montana supreme court
expiresor, ifan appeal isfiled, the date of final decision by the supreme court; or

(b) the date on which the condemnee withdraws from the court the full
amount finally awarded.

(3) If the condemnee withdraws from the court a fraction of the amount
finally awarded, interest on that fraction ceases on the date it is withdrawn but
interest on the remainder of the amount finally awarded continues to the earlier
of the dates referred to in subsections (2)(a) and (2)(b) until the full amount is
withdrawn from the court.

(4) None of the amount finally awarded draws interest after the date on
which the right to appeal to the Montana supreme court expires.

(5) Improvements put upon the property subsequent to the date of the
service of summons may not be included in the assessment of compensation or
depreciation in current fair market value and may not be used as the basis of
computing compensation or depreciation.”

Section 3. Section 70-30-311, MCA, is amended to read:

“70-30-311. Putting condemnor in possession. (1) At any time after the
filing of the preliminary condemnation order pursuant to 70-30-206 or an order
as provided in 60-4-104(4) and (5) and while it retains jurisdiction, the court
upon application of the condemnor may make an order that;:

(a) upon payment into court of the amount of compensation claimed by the
condemnee in the condemnee’s statement of claim of just compensation under
70-30-207 or the amount assessed either by the commissioners or by the jury,
the condemnor is authorized:

te(i) if already in possession of the property of the condemnee that is sought
to be taken, to continue in possession; or
{Bb)(ii) if not in possession, to take possession of the property and use and

possess the property during the pendency and until the final conclusion of the
proceedings and litigation; and that
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(b) all actions and proceedings against the condemnor on account of the
possession are stayed untilthattime the final conclusion of the proceedings and
litigation.

(2) If the condemnee fails to file a statement of claim of just compensation
within the time specified in 70-30-207, the condemnor may obtain an order for
possession provided for in subsection (1), subject to the condition subsequent
that a condemnor’s payment into court must be made within 10 days of receipt of
the condemnee’s statement of claim.

(3) However, when an appeal is taken by the condemnee, the court may
require the condemnor before continuing or taking possession, in addition to
paying into court the amount assessed, to give a bond or undertaking with
sufficient sureties approved by the court and in an amount that the court may
direct, conditioned to pay the condemnee any additional damages and costs
above the amount assessed, which is finally determined as the amount that the
condemnee is entitled to for the taking of the property, and all damages that the
condemnee may sustain if for any cause the property is not finally taken for
public use.

(4) The amount assessed by the commissioners or by the jury on appeal is
considered, for the purposes of this section and until reassessed or changed in
the further proceedings, as just compensation for the property taken. However,
the condemnor, by payment into court of the amount claimed in the answer or
the amount assessed or by giving security as provided in subsection (3), may not
be prevented from appealing from the assessment but may appeal in the same
manner and with the same effect as if money had not been deposited or security
had not been given.

(5) (a) Subject to subsection (5)(b), in all cases in which the condemnor
deposits the amount of the assessment and continues in possession or takes
possession of the property, as provided in this section, the condemnee, if there is
no dispute as to the ownership of the property, may at any time demand and
receive upon order of the court all or any part of the money deposited. The
demand or receipt may not preclude the condemnee’s right of appeal from the
assessment. However, if the amount of the assessment is finally reduced on
appeal by either party, the condemnee who has received all or any part of the
amount deposited is liable to the condemnor for any excess of the amount
received over the amount finally assessed, with legal interest on the excess from
the time the condemnee received the money deposited. The excess, plus interest,
may be recovered by a civil action. Upon any appeal from an assessment by the
commissioners to a jury, the jury may make a finding for any amount that it
considers appropriate.

(b) The court may not order the delivery to any condemnee of more than 75%
of the money deposited on the condemnee’s account except upon posting of bond
by the condemnee equal to the amount in excess of 75%, with sureties to be
approved by the court, to repay to the condemnor amounts withdrawn that are
in excess of the condemnee’s final award in the proceedings.”

Section 4. Effective date. [This act] is effective on passage and approval.

Section 5. Applicability. [This act] applies to actions initiated on or after
[the effective date of this act].

Ap proved April 15, 2003
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CHAPTER NO. 331
[SB 80]

AN ACT PROHIBITING A LEGISLATIVE STANDING COMMITTEE FROM
MEETING DURING THE INTERIM BETWEEN REGULAR LEGISLATIVE
SESSIONS, EXCEPT IN CONJUNCTION WITH A SPECIAL SESSIONORTO
PERFORM CERTAIN TASKS BEFORE A REGULAR SESSION.

Be it enacted by the Legislature of the State of Montana:

Section 1. Authority for standing committees to meet during
interim. (1) Except as provided in 5-2-202 and subsection (2) of this section, a
standing committee of the legislature, as provided for in legislative rules, may
not meet during the interim between regular legislative sessions.

(2) Upon approval of the president of the senate or the speaker of the house
of representatives, a standing committee may meet before a special session, as
provided in 5-3-101, or during a special session.

Ap proved April 15, 2003

CHAPTER NO. 332
[SB 86]

AN ACT REVISING ACCOUNTING, BUDGETING, AND APPROPRIATION
LAWS; AUTHORIZING STATE SPECIAL AND OTHER FEDERAL FUND
SWITCHES; CHANGING THE DATE FOR STATE AGENCIES TO
ANNUALLY REPORT ACCOUNTING INFORMATION TO THE
LEGISLATIVE FINANCE COMMITTEE; CLARIFYING THE
CALCULATION OF BALANCED FINANCIAL PLANS THAT REDUCE THE
PROPOSED BASE BUDGET FOR AGENCIES WITH MORE THAN 20 FTE;
PROVIDING BUDGET AMENDMENT EXCEPTIONS FOR STATE SPECIAL
REVENUE; AMENDING SECTIONS 17-2-108, 17-2-304, 17-7-111, AND
17-7-402, MCA; AND PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 17-2-108, MCA, is amended to read:

“17-2-108. Expenditure of nongeneral fund money first. (1) Except for
the exemptions applicable to the Montana historical society in 22-3-114(5) and
the Montana state library in 22-1-226(5), an office or entity of the executive,
legislative, or judicial branch of state government shall apply expenditures
against appropriated nongeneral fund money whenever possible before using
general fund appropriations.

(2) The approving authority, as defined in 17-7-102, shall authorize the
decrease of the general fund appropriation of an agency by the amount of money
received from federal sources in excess of the appropriation in an appropriation
act unless the decrease is contrary to federal law, federal rule, or a contract or
unless the approving authority certifies that the services to be funded by the
additional money are significantly different than those for which the agency
received the general fund appropriation. If directed by an appropriation act, the
approving authority shall decrease the general fund appropriation of an agency
by the amount of money received from nonfederal sources in excess of the
appropriation unless the decrease is contrary to state law, state rule, or a
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contract or unless the approving authority certifies that the services to be
funded by the additional money are significantly different than those for which
the agency received the general fund appropriation. If the general fund
appropriation of an agency is decreased pursuant to this section, the
appropriation for the fund in which the money is received is increased in the
amount of the general fund decrease.

(3) Ifdirected by an appropriation act, the approving authority may decrease
a state special revenue, proprietary, or other funds appropriation of an agency by
the amount of money received from federal sources in excess of the appropriation
unless the decrease is contrary to state or federal law or federal rule. The
appropriation for the fund in which the money is received is decreased by the
amount of the federal special revenue increase allowed by law, rule, or contract
and approved for the purpose.”

Section 2. Section 17-2-304, MCA, is amended to read:

“17-2-304. Reports required. (1) The approving authority for a state
agency shall annually report in writing to the legislative finance committee by

Augustd September 15:

(a) each state agency that had a cash balance in a state charge for services
fund contrary to the limitation provided in 17-2-302(1) during the previous 12
months;

(b) the facts certified for each state agency by the approving authority
pursuant to 17-2-302(2);

(c) each state agency that has complied with the requirements of 17-2-303
and the circumstances of the agency’s compliance; and

(d) each state agency that has not complied with 17-2-303 and the
circumstances of the agency’s noncompliance.

(2) The director of the department of administration shall report to the
legislature at the time and in the manner required by 5-11-210 a list of each local
government entity that had a balance in a local charge for services fund contrary
to the limitation provided by 17-2-302(1) or that failed to reduce the charge as
provided in 17-2-303, or both, during the previous 12 months.”

Section 3. Section 17-7-111, MCA, is amended to read:

“17-7-111. Preparation of state budget —agency program budgets —
form distribution and contents. (1) (a) To prepare a state budget, the
executive branch, the legislature, and the citizens of the state need information
that is consistent and accurate. Necessary information includes detailed
disbursements by fund type for each agency and program for the appropriate
time period, recommendations for creating a balanced budget, and
recommended disbursements and estimated receipts by fund type and fund
category.

(b) Subject to the requirements of this chapter, the budget director and the
legislative fiscal analyst shall by agreement:

(i) establish necessary standards, formats, and other matters necessary to
share information between the agencies and to ensure that information is
consistent and accurate for the preparation of the state’s budget; and

(ii) provide for the collection and provision of budgetary and financial
information that is in addition to or different from the information otherwise
required to be provided pursuant to this section.
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(2) Inthe preparation of a state budget, the budget director shall, not later
than the date specified in 17-7-112(1), distribute to all agencies the proper forms
and instructions necessary for the preparation of budget estimates by the
budget director. These forms must be prescribed by the budget director to
procure the information required by subsection (3). The forms must be
submitted to the budget director by the date provided in 17-7-112(2)(a) or the
agency's budget is subject to preparation based upon estimates as provided in
17-7-112(5). The budget director may refuse to accept forms that do not comply
with the provisions of this section or the instructions given for completing the
forms.

(3) The agency budget request must set forth a balanced financial plan for
the agency completing the forms for each fiscal year of the ensuing biennium.
The plan must consist of:

(a) aconsolidated agency budget summary of funds subject to appropriation
or enterprise funds that transfer profits to the general fund or to an account
subject to appropriation for the current base budget expenditures, including
statutory appropriations, and for each present law adjustment and new
proposal request setting forth the aggregate figures of the full-time equivalent
personnel positions (FTE) and the budget, showing a balance between the total
proposed disbursements and the total anticipated receipts, together with the
other means of financing the budget for each fiscal year of the ensuing
biennium, contrasted with the corresponding figures for the last completed
fiscal year and the fiscal year in progress;

(b) a schedule of the actual and projected receipts, disbursements, and
solvency of each fund for the current biennium and estimated for the subsequent
biennium;

(c) astatement of the agency mission and a statement of goals and objectives
for each program of the agency. The goals and objectives must include, in a
concise form, sufficient specific information and quantifiable information to
enable the legislature to formulate an appropriations policy regarding the
agency and its programs and to allow a determination, at some future date, on
whether the agency has succeeded in attaining its goals and objectives.

(d) actual FTE and disbursements for the completed fiscal year of the
current biennium, estimated FTE and disbursements for the current fiscal year,
and the agency'’s request for the ensuing biennium, by program;

(e) actual disbursements for the completed fiscal year of the current
biennium, estimated disbursements for the current fiscal year, and the agency’s
recommendations for the ensuing biennium, by disbursement category;

(F) for only agencies with more than 20 FTE, a plan to reduce the proposed
base budget for the general appropriations act and the proposed state pay plan
to 95% of the current base budget or lower if directed by the budget director.
Each agency plan must include base budget reductions that reflect the required
percentage reduction by fund type for the general fund and state special revenue
fund types. Exempt from the calculations of the 5% target amounts are legislative
audit costs, administratively attached entities that hire their own staff under
2-15-121, and state special revenue accounts that do not transfer their
investment earnings or fund balances to the general fund. The plan must
include:

(i) a prioritized list of services that would be eliminated or reduced;
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(ii) for each service included in the prioritized list, the savings that would
result from the elimination or reduction; and

(iii) the consequences or impacts of the proposed elimination or reduction of
each service.

(g) a reference for each new information technology proposal stating
whether the new proposal is included in the approved agency information
technology plan as required in 2-17-523; and

(h) other information the budget director feels is necessary for the
preparation of a budget.

(4) The budget director shall prepare and submit to the legislative fiscal
analyst in accordance with 17-7-112:

() detailed recommendations for the state long-range building program.
Each recommendation must be presented by institution, agency, or branch, by
funding source, with a description of each proposed project.

(b) a statewide summary of recommendations for information technology
projects and new initiatives. Each recommendation must be presented by
institution, agency, or branch and by funding source, and recommendations for
major new information technology projects must contain the information
identified in 2-17-526.

(c) the proposed pay plan schedule for all executive branch employees at the
program level by fund, with the specific cost and funding recommendations for
each agency. Submission of a pay plan schedule under this subsection is not an
unfair labor practice under 39-31-401.

(d) agency proposals for the use of cultural and aesthetic project grants
under Title 22, chapter 2, part 3, the renewable resource grant and loan
program under Title 85, chapter 1, part 6, the reclamation and development
grants program under Title 90, chapter 2, part 11, and the treasure state
endowment program under Title 90, chapter 6, part 7.

(5) The board of regents shall submit, with its budget request for each
university unit in accordance with 17-7-112, a report on the university system
bonded indebtedness and related finances as provided in this subsection (5). The
report must include the following information for each year of the biennium,
contrasted with the same information for the last completed fiscal year and the
fiscal year in progress:

(a) a schedule of estimated total bonded indebtedness for each university
unit by bond indenture;

(b) a schedule of estimated revenue, expenditures, and fund balances by
fiscal year for each outstanding bond indenture, clearly delineating the
accounts relating to each indenture and the minimum legal funding
requirements for each bond indenture; and

(c) aschedule showing the total funds available from each bond indenture
and its associated accounts, with a list of commitments and planned
expenditures from such accounts, itemized by revenue source and project for
each year of the current and ensuing bienniums.

(6) The budget director may not obtain copies of individual income tax
records protected under 15-30-303. The department of revenue shall make
individual income tax data available by removing names, addresses,
occupations, social security numbers, and taxpayer identification numbers. The
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department of revenue may not alter the data in any other way. The data is
subject to the same restrictions on disclosure as are individual income tax
returns.”

Section 4. Section 17-7-402, MCA, is amended to read:

“17-7-402. Budget amendment requirements. (1) Except as provided in
subsection (7), a budget amendment may not be approved:

(a) by the approving authority, except a budget amendment to spend:
(i) additional federal revenue;
(ii) additional tuition collected by the Montana university system;

(iii) additional revenue deposited in the internal service funds within the
department or the office of the commissioner of higher education as a result of
increased service demands by state agencies;

(iv) Montana historical society enterprise revenue resulting from sales to the
public;

(v) additional revenue that is deposited in funds other than the general fund
and that is from the sale of fuel for those agencies participating in the Montana
public vehicle fueling program established by Executive Order 22-91;

(vi) revenue resulting from the sale of goods produced or manufactured by
the industries program of an institution within the department of corrections;ef

(vii) revenue collected for the administration of the state grain laboratory
under the provisions of Title 80, chapter 4, part 7;

(viii) revenue collected for the Water Pollution Control State Revolving Fund
Act under the provisions of Title 75, chapter 5, part 11,

(ix) revenue collected for the Drinking Water State Revolving Fund Act under
the provisions of Title 75, chapter 6, part 2; or

(x) state special revenue adjustments required to allocate costs for leave or
terminal leave within an agency in accordance with federal circular A-87;

(b) by the approving authority if the budget amendment contains any
significant ascertainable commitment for any present or future increased
general fund support;

(c) by the approving authority for the expenditure of money in the state
special revenue fund unless an emergency justifies the expenditure or the
expenditure is exempt under subsection (5);

(d) by the approving authority unless it will provide additional services;

(e) by the approving authority for any matter of which the requesting agency
had knowledge at a time when the proposal could have been presented to an
appropriation subcommittee, the house appropriations committee, or the senate
finance and claims committee of the most recent legislative session open to that
matter, except when the legislative finance committee is given specific notice by
the approving authority that significant identifiable events, specific to Montana
and pursuant to provisions or requirements of Montana state law, have
occurred since the matter was raised with or presented for consideration by the
legislature; or

(f) to extend beyond June 30 of the last year of any biennium, except that
budget amendments for federal funds may extend to the end of the federal fiscal
year.
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(2) A general fund loan made pursuant to 17-2-107 does not constitute a
significant ascertainable commitment of present general fund support.

(3) Subject to subsection (1)(f), all budget amendments must itemize
planned expenditures by fiscal year.

(4) Each budget amendment must be submitted by the approving authority
to the budget director and the legislative fiscal analyst.

(5) Money from nonstate or nonfederal sources that would be deposited in
the state special revenue fund and that is restricted by law or by the terms of a
written agreement, such as a contract, trust agreement, or donation, is exempt
from the requirements of this part.

(6) An appropriation for a nonrecurring item that would usually be the
subject of a budget amendment must be submitted to the legislature for
approval during a legislative session between January 1 and the senate hearing
on the budget amendment bill. The bill may include authority to spend money in
the current fiscal year and in both fiscal years of the next biennium.

(7) A budget amendment to spend state funds, other than from the general
fund, required for matching funds in order to receive a grant is exempt from the
provisions of subsection (1).”

Section 5. Effective date. [This act] is effective July 1, 2003.
Ap proved April 15, 2003

CHAPTER NO. 333
[SB 166]

AN ACT REVISING THE PADDLEFISH ROE DONATION PROGRAM;
REVISING THE RESTRICTION THAT ONLY ROE FROM PADDLEFISH
CAUGHT BETWEEN THE BURLINGTON NORTHERN RAILROAD BRIDGE
AT GLENDIVE TO THE CONFLUENCE OF COTTONWOOD CREEK AND
THE YELLOWSTONE RIVER IS ELIGIBLE FOR DONATION TO THE
PROGRAM BY SPECIFYING A LONGER SECTION OF THE
YELLOWSTONE RIVER; ADJUSTING THE PERCENTAGES OF PROGRAM
PROCEEDS THAT AREDIVIDED BETWEEN THE DEPARTMENT OF FISH,
WILDLIFE, AND PARKS AND THE NONPROFIT ORGANIZATION THAT
PROCESSES AND MARKETS THE CAVIAR; EXTENDING THE
PADDLEFISH ROE DONATION PROGRAM UNTIL JUNE 30, 2018;
AMENDING SECTION 87-4-601, MCA, SECTION 5, CHAPTER 409, LAWS
OF 1989, AND SECTION 2, CHAPTER 196, LAWS OF 1993; AND PROVIDING
AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 87-4-601, MCA, is amended to read:

“87-4-601. (Femperary) Sale of fish or spawn unlawful — exceptions.
(1) Except as provided in subsections (2) and (3), a person may not, for
speculative purposes, for market, or for sale, in any way, catch any of the fish
which that in this title are classified as game fish or remove or cause to be
removed the eggs or spawn of any saek game fish. Ne A person may not sell or
offer for sale any of the game fish of this state as defined in this title or the eggs or
spawn from any game fish.



Ch. 333 MONTANA SES SION LAWS 2003 1130

(2) The restrictions of subsection (1) do not apply to:
(a) the catching of fish in private ponds by the owners of private ponds;

(b) the taking of fish by state authorities for the purpose of obtaining eggs for
propagation in state fish hatcheries or by any person who receives a permit from
the department to take eggs for propagation purposes;

(c) the catching of whitefish by the holder of a valid fishing license fishing
with hook and line or rod in specified waters designated by rules and regulations
of the department;

(d) the taking of whitefish by nets or traps in the Kootenai River and in its
tributary streams within 1 mile of the Kootenai River, under rules and
regulations as the fish, wildlife, and parks commission may prescribe; or

(e) the sale by the department of fish eggs produced from brood stock owned
by the department but determined to be in excess of the department’s needs.

(3) (@) A Until June 30, 2018, a person issued a paddlefish tag under
87-2-306 who legally takes a paddlefish from the Yellowstone River between the
burlington northern railroad bridge at Glendive to theeerfluence-ef-Cottenwood
Ereck-and-the-YeHowstere-River North Dakota state line during an authorized
paddlefish season may donate the paddlefish roe, or eggs, to a Montana
nonprofit corporation as specified in subsection (3)(b) for processing and
marketing as caviar. A paddlefish may be brought only to the Intake fishing
access site for donation to the paddlefish roe donation program and must be a
properly tagged, whole paddlefish. Roe separated from the paddlefish is not
acceptable for donation to the program. A paddlefish intentionally cut in any
manner to identify its sex is also unacceptable for donation to the program.

(b) The department shall develop rules for selecting one Montana nonprofit
organization to accept paddlefish egg donations and process and market the
eggs as caviar. The department shall also develop rules for the marketing and
sale of caviar under this section.

(c) The department may enter into an agreement with the organization
selected pursuant to the rules provided for in subsection (3)(b) specifying times,
sites, and other conditions under which paddlefish eggs may be collected. The
agreement must require the organization to maintain records of revenue
collected and related expenses incurred and to make the records available to the
department and the legislative auditor upon request.

(d) (i) Ferty Thirty percent of the proceeds from the sale of paddlefish egg
caviar products in excess of the costs of collection, processing, and marketing
must be deposited in a state special revenue fund established for the
department. The fund and any interest earned on the fund must be used to
benefit the paddlefish fishery, including fishing access, administration,
improvements, habitat, and fisheries management, or to provide information to
the public regarding fishing in eastern Montana, which could include the design
and construction of interpretive displays.

(i) Shety Seventy percent of the proceeds from the sale of paddlefish egg
caviar products in excess of the costs of collection, processing, and marketing
must be paid to the nonprofit organization that processes and markets the
caviar. The nonprofit organization’s administrative costs must be paid from its
share of the proceeds. An advisory committee must be appointed by the
commission and consist of one member from the organization selected pursuant
to the rules provided for in subsection (3)(b), two area local government
representatives, and two representatives of area spertsmen anglers. The
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advisory committee shall solicit and review historical, cultural, recreational,
and fish and wildlife proposals and fund projects. The committee shall notify the
commission of its actions. Proceeds may be used as seed money for grants.

Section 2. Section 5, Chapter 409, Laws of 1989, is amended to read:

“Section 5. Effective date —termiration. [This act] is effective July 1,
1989andterminatesIune363993.”

Section 3. Section 2, Chapter 196, Laws of 1993, is amended to read:
“Section 2. Section 5, Chapter 409, Laws of 1989, is amended to read:

“Section 5. Effective date —termination. [This act] is effective July 1,
1989and-terminatesFune-30-1993-2003."”

Section 4. Effective date. [This act] is effective on passage and approval.
Ap proved April 15, 2003

CHAPTER NO. 334
[SB 168]

AN ACT REQUIRING THAT MUNICIPALITIES ANNEX ROADS AND
STREETS THAT ARE ADJACENT TO PROPERTY THAT IS BEING
ANNEXED.

Be it enacted by the Legislature of the State of Montana:

Section 1. Inclusion of roads and rights-of-way in annexation. In all
instances of annexation allowed under parts 42 through 47 of this chapter, the
municipality shall include the full width of any public streets or roads, including
the rights-of-way, that are adjacent to the property being annexed.
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Section 2. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 7, chapter 2, part 42, and the provisions of Title 7,
chapter 2, part 42, apply to [section 1].

Ap proved April 15, 2003

CHAPTER NO. 335

[SB 241]

AN ACT DEFINING “DEALER”, “MOTOR VEHICLE”, AND “NEW MOTOR
VEHICLE” FOR THE PURPOSES OF SECTIONS 61-4-131 THROUGH
61-4-137,61-4-141, AND 61-4-150, MCA, IN ORDER TO PROVIDE THAT THE
RIGHT OF A DESIGNATED FAMILY MEMBER TO SUCCEED IN THE
OWNERSHIP OR OPERATION OF ANEW MOTOR VEHICLE DEALERSHIP
INCLUDES PERSONAL WATERCRAFT, SNOWMOBILE, AND
OFF-HIGHWAY VEHICLES AND IN ORDER TO PROVIDE THAT A
MANUFACTURER'S RIGHT OF FIRST REFUSAL AND A DEALER'S
RIGHTS WITH RESPECT TO THE SALE, TRANSFER, OR EXCHANGE OF A
DEALERSHIP APPLY TO PERSONAL WATERCRAFT, SNOWMOBILE,
AND OFF-HIGHWAY VEHICLES; AND AMENDING SECTION 61-4-131,
MCA.

Be it enacted by the Legislature of the State of Montana:

Section 1. Section 61-4-131, MCA, is amended to read:

“61-4-131. Definitions. As used in 61-4-131 through 61-4-137, 61-4-141,
and 61-4-150, the following definitions apply:;

(1) “Dealer” includes a new motor vehicle dealer as defined in 61-4-201.

(2) (a) “desighated “Designated family member” means the spouse, child,
grandchild, parent, brother, or sister of a dealer whos;:

(i) in the case of a deceased dealers:

(A) is entitled to inherit the dealer’s ownership interest in the dealership
under the terms of the dealer’s will; or under the laws of intestate succession of
this state; or

(B) whe has otherwise been designated in writing by a deceased dealer to
succeed the deceased in the motor vehicle dealerships; or

(i) under-thetawsofntestatesuceessiorof-thisstate-or-who; in the case of
an incapacitated dealer, has been appointed by a court as the legal
representative of the dealer’s property.

(b) The term includes the appointed and qualified personal representative
and the testamentary trustee of a deceased dealer.

(3) “Motor vehicle” has the same meaning as provided in 61-4-201.
(4) “New motor vehicle” has the same meaning as provided in 61-4-201.”
Ap proved April 15,2003
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CHAPTER NO. 336
[SB 262]

AN ACT CLARIFYING APPOINTMENT BY COUNTY COMMISSIONERS TO
A VACANCY IN THE LEGISLATURE,; CLARIFYING THE ROLE OF THE
COUNTY CENTRAL COMMITTEE; REVISING THE TIMEFRAME FOR
NOTIFICATIONS AND APPOINTMENT; CLARIFYING THE BEGINNING
OF A TERM OF OFFICE FILLED BY AN APPOINTMENT; ALLOWING AN
APPOINTMENT PRIOR TO AN ELECTION IF A SPECIAL LEGISLATIVE
SESSION IS CALLED; AMENDING SECTIONS 5-2-402, 5-2-403, 5-2-404,
5-2-406, AND 5-2-407, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE
DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 5-2-402, MCA, is amended to read:

“5-2-402. Appointment by board of county commissioners — county
central committee role — timeframes. (1) When Except as provided in
subsection (5) or as otherwise provided by law, whenever a vacancy occurs in the
legislature, the vacancy shalt must be filled by appointment by the board of
county commissioners or, in the event of a multicounty district, the boards of
county commissioners of the counties comprising the district sitting as one
appointing board.

(2) (a) Whenever a vacancy is within a single county, the board of county
commissioners shall make the appointment as described in 5-2-403, 5-2-404, or
5-2-406.

2}(b) Whenever a vacancy is within a multicounty district, the boards of
county commissioners shall sit as one appointing board;. The selection of an
individual to fill the vacancy must be as follows:

{aX(i) Theehatrmanpresiding officer of the board of county commissioners of
the county in which the person resided whose vacancy is to be filled shall call a
meeting for the purpose of appointing the member of the legislature; and he
shall act-as-thepresidingefficerof preside at the meeting.

{b¥(ii) Each commissioner’s vote is determined by the following formula: 100
multiplied by (A divided by B) multiplied by (1 divided by C), where:

(A) Ais the total votes cast in the respective county for the person vacating
the legislative seat or, if sueh the vacating person was not himself elected, the
votes cast for the last person to be elected for the current terms;

(B) B is the total votes cast for that person in the legislative district;; and

(C) C is the number of authorized commissioners on the board of the
commissioner whose vote is being determined.

(iii) The person selected to fill the vacancy is the one who receives the highest
number above 50 that results from the calculation in subsection (2)(b)(ii). If none
of the candidates receives a number higher than 50 from that calculation, the
selection board shall cast its votes again in the same manner for the persons
receiving the two highest numbers. If neither vote results in a candidate receiving
a number higher than 50 from the calculation provided in subsection (2)(b)(ii),
then 5-2-404 applies.

(c) Ifavacancy occurs in a holdover senate seat after holdover senators have
been assigned to new districts under each reapportionment, the formula in
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subsection (2)(b)(ii) must be applied using the votes cast for the senatorial
candidates at the last election in which sueh votes were cast for a senate
candidate. Sueh Only the number of votes shal-rclude—enly—these cast by
electors residing in the new senate district for senate candidates of the party to
which the person vacating the seat belonged may be counted. The secretary of
state shall provide an estimate of the number of votes se cast; for each party by
county or portion thereef of a county. The selection process is the same as
provided in subsection (2)(b)(iii).

(3) The appointment efalegistater process to fill a vacant legislative seat
under this sectionmusttakeplacewithin1s-daysafterthe vacaney-oceurs- is as

follows:

(a) Within 7 days of being notified of a vacancy as described in 2-16-501, the
secretary of state shall notify the board of county commissioners and the county
central committee of the county where the vacating legislator is a resident, if the
legislative seat is within one county, or the boards of county commissioners and
the corresponding county central committees if the legislative seat is in a
multicounty district. If the legislator is an independent or belongs to a party for
which there is no county central committee, the notification of county
commissioners suffices.

(b) The county central committee or committees, upon receipt of notification
of a vacancy, have 45 days to propose a list of prospective appointees, pursuant to
5-2-403(1). The county central committee or the county central committees,
acting together, shall forward the list of names to the appointing board within
the 45 days.

(c) The appointing board shall make and confirm an appointment and notify
the secretary of state within 15 days:

(i) after receiving the list of prospective appointees from the county central
committee or committees;

(ii) after 45 days have expired after the notification of vacancy if the county
central committee or committees have not provided a list of prospective
appointees; or

(iii) after notification of a vacancy if the legislator vacating the seat is an
independent.

(4) If the legislature is in session, the notification process in subsection (3)(a)
must be followed within 5 days. The process described in subsection (3)(b) must
take place in 5 days. The process described in subsection (3)(c) must take place in
5 days.

(5) Notwithstanding subsection (6), if a vacancy occurs prior to a primary
election, 13-10-326 applies. If a vacancy occurs after a primary and prior to a
general election, 13-10-327 applies.

(6) Ifthe legislature is called into special session within 85 days of a general
election, a person must be appointed to fill a legislative vacancy pursuant to
subsections (1) through (4).”

Section 2. Section 5-2-403, MCA, is amended to read:
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“5-2-403. Appointee to be of same political party. (1) Wheneverhis an
appointee’s predecessor served as a member of a political party, the appointee
named under 5-2-402 shall must be a member of the same political party and
shal must be selected from a list of three individuals provided:

(a) by the county central committee in a district within a single county; or
(b) by the county central committees, acting together, in a multicounty

district, as described in 5-2-402 efthe-counties-whereirapertion-ef-the-senate
distl ieE Iies.

(2) Whenever the appointing board is unable to elect an appointee from the
submitted list, # the appointing board shall request a second list of three names
from the county central committee or committees. The second list may not
contain any of the names submitted on the first list. The appointing board shall
then select an appointee from the individuals named on both lists.

£2}3) The provisions of this section do not apply ifhisthe predecessor served
as an independent.”

Section 3. Section 5-2-404, MCA, is amended to read:

“5-2-404. Procedure upon failure of one candidate to receive
majority vote. In the event that a decision cannot be made by the appointing
board because of failure of any candidate to receive a majority of the votes, the
final decision may be made by lot from the first and second lists of candidates as
provided by 5-2-403t%) or from a list of three individuals if the predecessor
served as an independent, in accordance with rules of selection adopted by the
appointing board.”

Section 4. Section 5-2-406, MCA, is amended to read:

“5-2-406. Elections to fill vacancies in senate. (1) Whenever a vacancy
occurs 85 days or more before the general election held during the second year of
the term, an individual may be appointed, pursuant to 5-2-402, if the legislature
is called into special session. However, the appointment may run only until a
person shatbe is elected to complete the term at that the upcoming general
election and sworn into office. The election procedure to be used to elect the
successor is as follows:

(&) Whenever the vacancy occurs 75 days or more prior to the primary
election during the second year, the same procedure as is used for senators who
will be elected to full 4-year terms at that general electionshal must be utilized.

(b) Whenever the vacancy occurs on or after the 75th day prior to the
primary election, any political party desiring to enter a candidate in the general
election shall select a candidate as provided in 13-10-327 and 13-38-204. A
political party shall notify the secretary of state of the party nominee. A person
desiring to be a candidate as an independent shall follow the procedures
provided in 13-10-501 and 13-10-502. The petition for an independent candidate
shalk must be filed with the secretary of state on or before the 85th day prior to
the general election.

(2) Whenever a vacancy occurs on or after the 85th day prior to the general
election held during the second year of the term, the person appointed by the
board under 5-2-402 shall serve until the end of the term.”

Section 5. Section 5-2-407, MCA, is amended to read:

“5-2-407. Anticipated vacancy. (1) Whenever it appears that a vacancy
will existin the legislature because of the inability of an elected legislator to take
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office at the commencement of the term to whichhe the legislator was elected, an
appointee may be selected in advance of the commencement of the term under
the provisions of 5-2-402 through 5-2-406.

(2) For purposes of determining the term of office of the appointee ard-the
t , the wacaney term of office eeettrs commences on the

15-tdayperiotef5-2-462(3).
first day eftheterrto-which-hispredecesserwas-eleeted on which the appointee

takes the oath of office.

. . . Ko offi hei "
(3) An appointee under this section may take office only if the vacancy in fact
exists at the commencement of the term of office.”

Section 6. Effective date. [This act] is effective on passage and approval.
Ap proved April 15, 2003

CHAPTER NO. 337
[SB 315]

AN ACT PROVIDING FOR A FEASIBILITY STUDY TO ASSESS
CONDITIONS AFFECTING RAIL FREIGHT COMPETITION IN MONTANA
AND TO ANALYZE POSSIBILITIES TO IMPROVE RAIL FREIGHT
COMPETITION; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

WHEREAS, 63 Class | freight railroads competed in the United States in
1976 and today only 8 Class | railroads traverse this country with limited
competition and the control of more than 91% of all U.S. rail freight revenue; and

WHEREAS, in 2001 one railroad posted more than 97% of revenue earned in
Montana from rail freight movement in and out of the state, as reported to the
Public Service Commission; and

WHEREAS, railroads have seen an overall dwindling of their customer base
in part because of business decisions linked to competition from other freight
transporters; and

WHEREAS, three of Montana’'s major industries ship bulk quantities of
mining, timber, and agricultural products out of state to compete in regional,
national, and world markets against products on which pricing may benefit
from lower variable costs in part because of competition in freight rates; and

WHEREAS, the Legislature considers greater understanding of the
economic benefits of rail freight competition and the barriers to rail freight
competition to be a key step forward in finding ways to promote economic
development of Montana.

Be it enacted by the Legislature of the State of Montana:

Section 1. Feasibility study on rail freight competition. (1) The office
of economic development, established in 2-15-218, shall, subject to subsection
(3), present a report to the 59th legislature, as provided in 5-11-210, concerning
the status of rail freight competition and its impacts on economic development
in Montana. The feasibility study must address:

(a) impacts in Montana from rail freight competition or lack of competition,
including if possible a list of businesses that decided for or against locating in the
state as a result of the existence of or lack of rail freight competition;
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(b) benchmarks as provided through a comparison of rail freight rates and
competition in the region;

(c) an analysis of the benefits of rail freight competition on economic
development in Montana;

(d) an analysis of the potential for public or private investment in improved
rail freight competition;

(e) proposals for various methods to improve rail freight competition in
areas where competition is nonexistent or minimal and an analysis of each
method’s feasibility; and

(f) analysis of the costs and the benefits of state-owned infrastructure
compared with privately owned infrastructure associated with additional rail
lines intended to promote greater rail freight competition.

(2) The office of economic development may convene a task force of
economists, members of the transportation industry, members of natural
resource industries that use various forms of freight transportation to ship
products to market, and experts in related fields to provide guidelines for the
feasibility study.

(3) The office of economic development shall secure funding from federal and
private sources to cover the costs of the feasibility study. If funding is
insufficient, the requirements for the study are void.

Section 2. Effective date. [This act] is effective on passage and approval.
Ap proved April 15, 2003

CHAPTER NO. 338
[SB 316]

AN ACT CLARIFYING ENERGY-RELATED TAX LAWS BY PROVIDING
THAT THE DEPARTMENT OF REVENUE MAY REFER CLAIMS FOR
DEDUCTIONS OR CREDITS FOR ENERGY CONSERVATION MEASURES
TO THE DEPARTMENT OF LABOR AND INDUSTRY RATHER THAN THE
DEPARTMENT OF ADMINISTRATION; CLARIFYING THAT THE
MINERAL EXPLORATION INCENTIVE CREDIT MAY NOT EXCEED A
TOTAL OF $20 MILLION FOR ALL EXPLORATION ACTIVITIES; AND
AMENDING SECTIONS 15-32-106, 15-32-503, AND 15-32-507, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 15-32-106, MCA, is amended to read:

“15-32-106. Procedure for obtaining benefit of deduction or credit.
The department of revenue shall provide forms on which a taxpayer may apply
for a tax credit under 15-32-109. The department of revenue shall approve a
deduction or credit under 15-32-103 or 15-32-109 that demonstrably promotes
energy conservation or uses a recognized nonfossil form of energy generation.
The department of revenue may refer a deduction or credit involving energy
generation to the department of environmental quality for its advice, and the
department of environmental quality shall respond within 60 days. The
department of revenue may refer a deduction or credit involving energy
conservation to the department of administratiorr labor and industry for its
advice, and the department of agmiristratiornr labor and industry shall respond
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within 60 days. The department of revenue may deny a deduction or credit that
it finds to be impractical or ineffective.”

Section 2. Section 15-32-503, MCA, is amended to read:

“15-32-503. Exploration incentive credit. (1) The department shall
grant to a person a credit against the person’s tax liability under Title 15,
chapter 30 or 31, for the certified expenditures ef—each of the following
exploration activities that are performed on land in the state for the purpose of
determining the existence, location, extent, or quality of a mineral or coal
deposit, regardless of land ownership:

(a) surveying by geophysical or geochemical methods;
(b) drilling exploration holes;

(c) conducting underground exploration;

(d) surface trenching and bulk sampling; or

(e) performing other exploratory work, including aerial photographs,
geological and geophysical logging, sample analysis, and metallurgical testing.

(2) (a) Except as provided in subsection (3), credit may not be granted under
subsection (1) for exploration activity described in subsection (1) that occurs
after the construction commencement date of a new mine.

(b) For the purposes of this subsection (2), “construction commencement
date of a new mine” means the date no later than which all of the following have
occurred:

(i) there has been issued to the owner or an agent of the owner permits,
leases, title and other rights in land, and other approvals, permits, licenses, and
certificates by federal, state, and local agencies that a reasonable and prudent
person would consider adequate to commence construction of a mine in the
expectation that all other approvals, permits, licenses, and certificates
necessary for the completion of the facilities will be obtained;

(ii) all approvals, permits, licenses, and certificates are in full force and effect
and without any modification that might jeopardize the completion or continued
construction of the mine; and

(iii) an order, judgment, decree, determination, or award of a court or
administrative or regulatory agency enjoining, either temporarily or
permanently, the construction or the continuation of construction of the mine is
not in effect.

(3) Inaddition to the grant of a credit for a new mine under subsection (2), a
credit may be granted under subsection (1) for exploration activity for a mine
that had previously operated, that has ceased to operate, and for which all
previous mining approvals, permits, licenses, and certificates that allowed the
previous operation are no longer in effect. However, a credit may not be granted
under subsection (1) for exploration activity that occurs after the mine
reopening date. For the purposes of this subsection (3), “mine reopening date”
means the date not later than which all of the following have occurred:

(a) there has been issued to the owner or an agent of the owner permits,
leases, title and other rights in land, and other approvals, permits, licenses, and
certificates by federal, state, and local agencies that a reasonable and prudent
person would consider adequate to commence operation of the former mine in
the expectation that all other approvals, permits, licenses, and certificates
necessary for the completion of the facilities will be obtained,;
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(b) all approvals, permits, licenses, and certificates for the reopened mine
are in full force and effect and without any modification that might jeopardize
the reopening of the former mine; and

(c) an order, judgment, decree, determination, or award of a court or
administrative or regulatory agency enjoining, either temporarily or
permanently, the reopening of the former mine is not in effect.”

Section 3. Section 15-32-507, MCA, is amended to read:

“15-32-507. Credit limitation. A A credit for each distinct mining
operation fera-specificexploration-activity may not exceed a total of $20 million
for all exploration activities under 15-32-503 and accrues at the rate of 50% of
the certified expenditures each year. The credit must be applied within 15 tax
years after the taking of the credit is approved under 15-32-504. However, the
tax year or years in which the credit is applied need not be:

(1) the tax year in which the person first incurs liability for payment of tax
based on the person’s activity that is the basis of the claim for the credit; or

(2) consecutive tax years.”
Ap proved April 15, 2003

CHAPTER NO. 339

[SB 341]

AN ACT INCREASING FROM 30 TO 45 DAYS THE TIME REQUIRED FOR
AN INSURER TO PROVIDE NOTICE TO A POLICYHOLDER OF A
CANCELLATION, NONRENEWAL, OR RENEWAL WITH CHANGES OF
PROPERTY OR CASUALTY INSURANCE, MOTOR VEHICLE LIABILITY
INSURANCE, OR PRIVATE RESIDENCE INSURANCE; INCREASING THE
NOTIFICATION REQUIREMENT FOR CANCELLATION OR
NONRENEWAL OF POLICIES ISSUED TO A SPECIFIC GROUP OF
PROFESSIONAL LIABILITY POLICYHOLDERS FROM 60 TO 120 DAYS,;
AMENDING SECTIONS 33-15-1104, 33-15-1105, 33-15-1106, 33-23-212,
33-23-214, 33-23-302, AND 33-23-401, MCA; AND PROVIDING AN
APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 33-15-1104, MCA, is amended to read:

“33-15-1104. Anniversary cancellation — anniversary rate
increases. (1) An insurer may issue a policy for a term longer than 1 year or for
an indefinite term if the policy contains a clause that allows cancellation by the
insurer if the insurer gives notice 36 45 days prior to an anniversary date.

(2) Ifapolicy has been issued for a term longer than 1 year and for additional
premium consideration an annual premium has been guaranteed, the insurer
may not increase the annual premium for the term of that policy.”

Section 2. Section 33-15-1105, MCA, is amended to read:

“33-15-1105. Nonrenewal — renewal premium. (1) (a) An insured has a
right to reasonable notice of nonrenewal. Unless otherwise provided by statute
or unless a longer term is provided in the policy, at least36 45 days prior to the
expiration date provided in the policy, an insurer who does not intend to renew a
policy beyond the agreed expiration date shall mail or deliver to the insured a
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notice of suehthe intention not to renew. The insurer shall also mail or deliver a
copy to the insured’s insurance producer.

(b) Notification or nonrenewal to the insured’s insurance producer via
electronic transfer of data or by electronic data retrieval device meets the
requirement of a mailed or delivered copy.

(2) Aninsurer shall give notice of premium due not more than 60 days or less
than 10 days before the due date of a renewal premium. The notice must clearly
state the effect of nonpayment of the premium on or before the due date.

(3) Subsections (1) and (2) do not apply if:

(a) the insured has obtained insurance elsewhere, has accepted replacement
coverage, or has requested or agreed to nonrenewal; or

(b) the policy is expressly designated as nonrenewable.

(4) Aninsurer may not refuse to renew a property and casualty insurance
policy on the basis of a single loss occurring during the policy period unless the
insurer has previously disclosed in writing to the insured, at the time that the
insured applied for the insurance or prior to the insured’s renewal, that a single
loss is among the insurer’s criteria for nonrenewal.”

Section 3. Section 33-15-1106, MCA, is amended to read:

“33-15-1106. Renewal with altered terms. (1) If an insurer offers or
purports to renew a policy but on less favorable terms, at a higher rate, or at a
higher rating plan, the new terms, rate, or rating plan take effect on the policy
renewal date only if the insurer has mailed or delivered notice of the new terms,
rate, or rating plan to the insured at least30645 days before the expiration date.

(2) This section does not apply if the increase in the rate or the rating plan, or
both, results from a classification change based on the altered nature or extent
of the risk insured against.”

Section 4. Section 33-23-212, MCA, is amended to read:

“33-23-212. Notice required for cancellation — statement that
insurer will specify reason upon request — exception — penalty. (1)
Notwithstanding any other provision of this code, a cancellation by an insurer of
a motor vehicle liability insurance policy #ay is not be effective prior to the
mailing or delivery to the named insured, at the address shown in the policy, ofa
written notice of the cancellation stating the date on which, not less than 30 45
days after the date of sueh the mailing or delivery, the cancellation becomes
effective.

(2) A notice of cancellation of a policy to which 33-23-211 applies #ay- is not
be effective unless mailed or delivered by the insurer to the named insured at
least 38 45 days prior to the effective date of Cal’]CE”atIOI’]—pFOV—I-d-ed—hBWQ\*eI’—
thatwhere. However, if cancellation is for nonpayment of premlum at least 10
days’ notice of cancellation accompanied by the reason must be given. Unless the
reason accompanies or is included in the notice of cancellation, the notice of
cancellation must state or be accompanied by a statement that upon written
request of the named insured, mailed or delivered to the insurer not less than 21
days prior to the effective date of cancellation, the insurer shall specify the
reason for the cancellation.

(3) Subsection (2) does not apply to nonrenewal.
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(4) Any insurer willfully violating any provisions of subsection (2) of this
section is guilty of amisdemeanor and is punishable by a fine not exceeding $500
for each violation thereof.”

Section 5. Section 33-23-214, MCA, is amended to read:

“33-23-214. Advance notice required for nonrenewal — exceptions.
(1)Ne An insurermayfat-te shall renew a motor vehicle liability policy unless it
mails or delivers to the named insured, at the address shown in the policy, at
least 38 45 days’ advance notice of its intention not to renew. Saeh The notice
must contain or be accompanied by a statement that upon written request made
not later than 1 month following the termination date of the policy of the named
insured mailed or delivered to the insurer, the insurer will notify the insured in
writing, within 15 days of His the insured’s request, of the reason or reasons for
suaeh the nonrenewal.

(2) Notwithstanding the failure of an insurer to comply with this section, the
motor vehicle liability policy must terminate on the effective date of any other
replacement or succeeding motor vehicle liability policy procured by the insured
with respect to any motor vehicle designated in both policies.

(3) This section does not apply where the named insured has failed to
discharge when due any of his the insured’s obligations in connection with the
payment of premiums for the policy or the renewal theresf of the policy or any
installment payments therefer for the policy, whether payable directly to the
insurer or its insurance producer or indirectly under any premium finance plan
or extension of credit.

(4) This section does not apply in any of the following cases:
(a) if the insurer has manifested its willingness to renew;

(b) in case of nonpayment of premium:—provided—that;, However,
notwithstanding the failure of an insurer to comply with this section, the policy
must terminate on the effective date of any other insurance policy with respect
to any motor vehicle designated in both policies:.

(c) if the insured’s insurance producer or broker has secured other coverage
acceptable to the insured at least 20 days prior to the anniversary date of the
policy or termination of the policy period.

(5) Renewal of a motor vehicle liability policy does not constitute a waiver or
estoppel with respect to grounds for cancellation which existed before the
effective date of sueh the renewal.

(6) A notice of nonrenewal of a motor vehicle liability policy under this
section, whieh for a policythat has a term of less than 6 months, is effective only
when based on one or more of the reasons listed in 33-23-211.”

Section 6. Section 33-23-302, MCA, is amended to read:

“33-23-302. Cancellation or alteration of policy — increase of
premium rates — sixty-days- written notice required. Any insurer who
insures a physicianrand-surgeon; person licensed in the practice of medicine, as
defined in 37-3-102, a dentist, registered nurse, nursing home administrator,
registered physical therapist, podiatrist, licensed psychologist, osteopath,
chiropractor, pharmacist, optometrist, or veterinarian, dey licensed under the
laws of this state, or a licensed hospital or long-term care facility as the employer
of any stehl personidentified in this section against liability for error, omission,
professional negligence, or performance of services without consent may not
cancel or alter the policy insuring the person or increase the premium rates
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thereer on the policy without first providing the insured 68 60 days’ written
notice of the insurer’s intention to cancel or alter the policy or increase the
premium rates.”

Section 7. Cancellation or nonrenewal of all policies. Any insurer
insuring a person described in 33-23-302 who elects to cancel or not renew all
policies for all persons identified in 33-23-302 shall provide notice of the decision
to cancel or not renew coverage to all affected persons described in 33-23-302 at
least 120 days prior to cancellation or nonrenewal.

Section 8. Section 33-23-401, MCA, is amended to read:

“33-23-401. Written notice required for cancellation or nonrenewal
of insurance policies on homes — penalty. (1) Ne An insurer shall may not
cancel or refuse to renew any policy insuring private residences, including but
not limited to fire, homeowner, theft, or liability insurance on any home
occupied by the insured as a domicile, without first giving to the insured 36 45
days’ notice in writing, including in the notice a statement of the specific reason
or reasons for canceling or not renewing the policy.

(2) Violation of this section is punishable under 33-1-104.”

Section 9. Codification instruction. [Section 7] is intended to be codified
as an integral part of Title 33, chapter 23, part 3, and the provisions of Title 33,
chapter 23, part 3, apply to [section 7].

Section 10. Applicability.[This act] applies to policies effective on or after
October 1, 2003.

Ap proved April 15, 2003

CHAPTER NO. 340
[SB 380]

AN ACT AUTHORIZING THE TRUSTEES OF A HIGH SCHOOL OR K-12
PUBLIC SCHOOL DISTRICT TO ESTABLISH A STUDENT FINANCIAL
INSTITUTION AT A HIGH SCHOOL; DEFINING “STUDENT FINANCIAL
INSTITUTION”; AMENDING SECTIONS 20-3-324, 32-1-102, 32-1-402, AND
32-3-106, MCA; AND PROVIDING AN EFFECTIVE DATE AND AN
APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Student financial institution defined — obligations of
minor — applicability of laws. (1) The term “student financial institution”
means a financial institution that:

(a) is operated as a high school education program;
(b) is adopted by a school district board of trustees;

(c) is advised by but not owned by one or more state-chartered or federally
chartered financial institutions, limited to a state or national bank, a state or
federal savings and loan association, a trust company, an investment company,
or a state or federal credit union;

(d) is located on property owned by a high school district, as defined in
20-6-101, or a K-12 school district, as defined in 20-6-701;
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(e) has as its customers only those students who are enrolled in the high
school in which the institution is located; and

(f) has a written commitment from the school district board of trustees
guaranteeing reimbursement of any depositor's funds that are lost due to
insolvency of the student financial institution.

(2) The funds of a student financial institution are not school district or
public funds for the purposes of any state law governing the use or investment of
school district or other public funds.

(3) Toadvise astudent financial institution, a state-chartered bank, savings
and loan association, trust company, investment company, or credit union shall
provide written notice to the department of administration.

(4) With regard to the operation of a student financial institution, the
obligations of a minor pertaining to borrowing money, cashing checks, and
making deposits have the same force and effect as though they were the
obligations of a person over the age of majority.

(5) Except as provided in 32-1-102, 32-1-402, and 32-3-106, a student
financial institution established pursuant to this section is not subject to Title
32, chapters 1 through 3, or any other provision of state law that regulates
banks, credit unions, other financial institutions, or currency exchanges.

Section 2. Section 20-3-324, MCA, is amended to read:

“20-3-324. Powers and duties. As prescribed elsewhere in this title, the
trustees of each district shall:

(1) employ or dismiss a teacher, principal, or other assistant upon the
recommendation of the district superintendent, the county high school
principal, or other principal as the board considers necessary, accepting or
rejecting any recommendation as the trustees in their sole discretion determine,
in accordance with the provisions of Title 20, chapter 4;

(2) employ and dismiss administrative personnel, clerks, secretaries,
teacher aides, custodians, maintenance personnel, school bus drivers, food
service personnel, nurses, and any other personnel considered necessary to
carry out the various services of the district;

(3) administer the attendance and tuition provisions and govern the pupils
of the districtin accordance with the provisions of the pupils chapter of this title;

(4) call, conduct, and certify the elections of the district in accordance with
the provisions of the school elections chapter of this title;

(5) participate in the teachers’ retirement system of the state of Montana in
accordance with the provisions of the teachers’ retirement system chapter of
Title 19;

(6) participate in district boundary change actions in accordance with the
provisions of the districts chapter of this title;

(7) organize, open, close, or acquire isolation status for the schools of the
district in accordance with the provisions of the school organization part of this
title;

(8) adopt and administer the annual budget or a budget amendment of the
district in accordance with the provisions of the school budget system part of this
title;
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(9) conduct the fiscal business of the district in accordance with the
provisions of the school financial administration part of this title;

(10) subject to 15-10-420, establish the ANB, BASE budget levy, over-BASE
budget levy, additional levy, operating reserve, and state impact aid amounts
for the general fund of the district in accordance with the provisions of the
general fund part of this title;

(11) establish, maintain, budget, and finance the transportation program of
the district in accordance with the provisions of the transportation parts of this
title;

(12) issue, refund, sell, budget, and redeem the bonds of the district in
accordance with the provisions of the bonds parts of this title;

(13) when applicable, establish, financially administer, and budget for the
tuition fund, retirement fund, building reserve fund, adult education fund,
nonoperating fund, school food services fund, miscellaneous programs fund,
building fund, lease or rental agreement fund, traffic education fund, impact aid
fund, interlocal cooperative agreement fund, and other funds as authorized by
the state superintendent of public instruction in accordance with the provisions
of the other school funds parts of this title;

(14) when applicable, administer any interlocal cooperative agreement,
gifts, legacies, or devises in accordance with the provisions of the miscellaneous
financial parts of this title;

(15) hold in trust, acquire, and dispose of the real and personal property of
the district in accordance with the provisions of the school sites and facilities
part of this title;

(16) operate the schools of the district in accordance with the provisions of
the school calendar part of this title;

(17) establish and maintain the instructional services of the schools of the
district in accordance with the provisions of the instructional services,
textbooks, K-12 career and vocational/technical education, and special
education parts of this title;

(18) establish and maintain the school food services of the district in
accordance with the provisions of the school food services parts of this title;

(19) make reports from time to time as the county superintendent,
superintendent of public instruction, and board of public education may require;

(20) retain, when considered advisable, a physician or registered nurse to
inspect the sanitary conditions of the school or the general health conditions of
each pupil and, upon request, make available to any parent or guardian any
medical reports or health records maintained by the district pertaining to the
child;

(21) for each member of the trustees, visit each school of the district not less
than once each school fiscal year to examine its management, conditions, and
needs, except trustees from a first-class school district may share the
responsibility for visiting each school in the district;

(22) procure and display outside daily in suitable weather on school days at
each school of the district an American flag that measures not less than 4 feet by
6 feet;

(23) provide that an American flag that measures approximately 12 inches
by 18 inches be prominently displayed in each classroom in each school of the
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district, except in a classroom in which the flag may get soiled. This requirement
is waived if the flags are not provided by a local civic group.

(24) adopt and administer a district policy on assessment for placement of
any child who enrolls in a school of the district from a nonpublic school that is not
accredited, as required in 20-5-110;

(25) upon request and in compliance with confidentiality requirements of
state and federal law, disclose to interested parties school district student
assessment data for any test required by the board of public education;

(26) consider and may enter into an interlocal agreement with a
postsecondary institution, as defined in 20-9-706, that authorizes 11th and 12th
grade students to obtain credits through classes available only at a
postsecondary institution; and

(27) consider and, if advisable for a high school or K-12 district, establish a
student financial institution, as defined in [section 1]; and

{24-(28) perform any other duty and enforce any other requirements for the
government of the schools prescribed by this title, the policies of the board of
public education, or the rules of the superintendent of public instruction.”

Section 3. Section 32-1-102, MCA, is amended to read:

“32-1-102. Institutions to which chapter is applicable. (1) The word
“pank” as used in this chapter means any corporation, other than a foreign
capital depository, as defined in 32-8-103, that has been incorporated to conduct
the business of receiving money on deposit or transacting a trust or investment
business, as defined in this chapter.

(2) The soliciting, receiving, or accepting of money or its equivalent on
deposit as a regular business is doing a commercial or savings bank business,
except for the operations of a foreign capital depository, whether the deposit is
made subject to check or is evidenced by a certificate of deposit, a passbook, a
note, or other receipt. This section does not apply to or include money or its
equivalent left in escrow or left with an agent pending investment in real estate
or securities for or on account of the agent’s principal.

(3) It is unlawful for any corporation, partnership, firm, or individual to
engage in or transact a banking business within this state except by means of a
corporation duly organized for that purpose.

(4) Banks are divided into the following classes:
(@) commercial banks;

(b) savings banks;

(c) trust companies;

(d) investment companies.

(5) This chapter does not apply to any investment company or corporation
established prior to March 8, 1927, under authority of the law of Montana not
accepting, receiving, or holding money on deposit.

(6) Except for the provisions listed in 32-8-106, this chapter does not apply to
foreign capital depositories.

(7) This chapter does not apply to a student financial institution, as defined
in [section 1].”

Section 4. Section 32-1-402, MCA, is amended to read:
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“32-1-402. When advertising as bank prohibited — trade names
restricted. (1) Except as provided in subsection (4), a person, firm, company,
partnership, or corporation, either domestic or foreign, that is not subject to the
supervision of the department and not required by the provisions of this chapter
to report to it and that has not received a certificate to do a banking business
from the department, may not:

(@) except for a student financial institution, as defined in [section 1],
advertise that the person or entity is receiving or accepting money or savings for
deposit, investment, or otherwise and issuing notices or certificates of deposit;
or

(b) use an office sign at the place where the business is transacted having on
it an artificial or corporate name or other words indicating that:

(i) the place or office is the place or office of a bank or trust company;
(ii) deposits are received there or payments made on checks; or
(iii) any other form of banking business is transacted there.

(2) The person, firm, company, partnership, or corporation, domestic or
foreign, may not use or circulate letterheads, billheads, blank notes, blank
receipts, certificates, circulars, or any written or printed or partly written and
partly printed papers that contain an artificial or corporate name or other word
or words indicating that the business is the business of a bank, savings bank, or
trust or investment company.

(3) The person, firm, company, partnership, or corporation or any agent of a
foreign corporation not having an established place of business in the state may
not solicit or receive deposits or transact business in the way or manner of a
bank, savings bank, trust, or investment company or in a manner that leads the
public to believe that its business is that of a bank, savings bank, trust, or
investment company.

(4) (a) A person, firm, company, partnership, or corporation, domestic or
foreign, except for a student financial institution, as defined in [section 1], thatis
not subject to the supervision of the department and not required by the
provisions of this chapter to report to it and that has not received from the
department a certificate to do a banking business may not transact business
under a name or title that contains the word “bank”, “banker”, “banking”,
“savings bank”, “saving”, “trust”, “trustee”, “trust company”, or “investment
company” unless the department has granted a waiver. This section does not
prohibit the use of the word “bank” in the name or title of any bank holding
company registered with the board of governors of the federal reserve system
pursuant to 12 U.S.C. 1844.

(b) The department may grant a waiver to allow the use of a restricted word
listed in subsection (4)(a) to a nonprofit organization if:
(i) the organization is not acting as a financial institution; and

(i) the name used is not likely to mislead a reasonable individual into
thinking that the organization is acting as a financial institution.

(5) A person, firm, company, partnership, or corporation, domestic or
foreign, violating a provision of this section shall forfeit to the state $100 a day
for every day or part of a day during which the violation continues.

(6) Upon suit by the department, the court may issue an injunction
restraining the person, firm, company, partnership, or corporation during
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pendency of the action and permanently from further using those words in
violation of the provisions of this section or from further transacting business in
a manner which leads the public to believe that its business is that of a bank,
savings bank, trust, or investment company and may enter any other order or
decree as equity and justice require.”

Section 5. Section 32-3-106, MCA, is amended to read:

“32-3-106. Instruction in schools — establishment of a student
financial institution. With the consent and under the direction of the state
superintendent of public instruction, the organization, management, and
extension of credit unions as set forth in this chapter may be taught in the public
schools of this state, and the boards of trustees of a high school district, as
defined in 20-6-101, or a K-12 district, as defined in 20-6-701, may establish a
school financial institution, as defined in [section 1].”

Section 6. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 32, chapter 1, part 1, and the provisions of Title 32,
chapter 1, part 1, apply to [section 1].

Section 7. Effective date. [This act] is effective July 1, 2003, and applies to
a school financial institution opened on or after July 1, 2003.

Ap proved April 15, 2003

CHAPTER NO. 341
[SB 432]

AN ACT PROVIDING FOR LICENSED REAL ESTATE APPRAISAL
TRAINEES WHO ARE AUTHORIZED ONLY TO ASSIST A CERTIFIED
REAL ESTATE APPRAISER IN THE PERFORMANCE OF AN APPRAISAL
ASSIGNMENT; PROVIDING QUALIFICATIONS; AND AMENDING
SECTIONS 37-54-102, 37-54-202, AND 37-54-304, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 37-54-102, MCA, is amended to read:

“37-54-102. Definitions. Terms commonly used in appraisal practice and
as used in this chapter must be defined according to the Uniform Standards of
Appraisal Practice, as issued by the appraisal foundation. As used in this
chapter, unless the context requires otherwise, the following definitions apply:

(1) “Appraisal foundation” means the appraisal foundation incorporated as
an lllinois not-for-profit corporation on November 30, 1987, pursuant to Title XI
of the Financial Institutions Reform, Recovery, and Enforcement Act of 1989, 12
U.S.C. 3310, et seq. The purposes of the appraisal foundation are to:

(a) establish and improve uniform appraisal standards by defining, issuing,
and promoting those standards;

(b) establish appropriate criteria for the licensure and certification of
qualified appraisers by defining, issuing, and promoting qualification criteria
and disseminate the qualification criteria to states and other governmental
entities; and

(c) develop or assist in the development of appropriate examinations for
qualified appraisers.
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(2) “Board” means the board of real estate appraisers provided for in
2-15-1758.

(3) “Certified real estate appraiser” means a person who develops and
communicates real estate appraisals and who has a valid real estate appraisal
certificate issued under 37-54-305.

(4) “Department” means the department of labor and industry provided for
in 2-15-1701.

(5) “Licensed real estate appraisal trainee” means a person authorized only
to assist a certified real estate appraiser in the performance of an appraisal
assignment.

{53(6) “Licensed real estate appraiser” means a person who holds a current
valid real estate appraiser license issued under 37-54-201.”

Section 2. Section 37-54-202, MCA, is amended to read:

“37-54-202. Qualifications for licensure. (1) To qualify for a real estate
appraiser license, an applicant:

{8}(a) must be of good moral character;
{2}(b) shall successfully complete a course of study prescribed by the board;

£3}(c) must have the type and amount of experience in real estate appraisal
prescribed by the board;

{43(d) shall successfully complete an examination prescribed by the board;
and

53(e) shall comply with any other requirements related to the practice of
real estate appraisal as prescribed by the board by rule.

(2) Toqualify for licensure as a real estate appraiser trainee, an applicant:
(@) must be of good moral character;
(b) shall successfully complete a course of study prescribed by the board;

(c) must provide a written acknowledgment from the certified real estate
appraiser that the applicant will be assisting; and

(d) is not required to take an examination.”
Section 3. Section 37-54-304, MCA, is amended to read:

“37-54-304. Certification examination. (1) A person who satisfies the
qualification requirements of 37-54-202(1) and the education and experience
requirements of 37-54-303 may apply for examination as a certified real estate
appraiser in the manner prescribed by this section.

(2) In addition to the examination subjects required by the board, an
applicant must be examined on the types of misconduct for which disciplinary
action may be initiated under this chapter.

(3) Examinations must be given at least four times each year at times and
places as the board determines.

(4) An applicant may not retake the examination within 6 months after
having failed it a second or subsequent time.”

Ap proved April 15, 2003
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CHAPTER NO. 342
[SB 460]

AN ACT REVISING THE LAWS RELATING TO THE TAXATION OF METAL
MINES; PROVIDING A DEFINITION OF “BASIC TREATMENT AND
REFINERY CHARGES” FOR THE PURPOSES OF DETERMINING THE
GROSS PROCEEDS TAX OF METAL MINES AND THE METALLIFEROUS
MINES LICENSE TAX; CLARIFYING THE TAXATION OF PROCESSED
CONCENTRATE UNDER THE METALLIFEROUS MINES LICENSE TAX;
AMENDING SECTIONS 15-23-801 AND 15-37-103, MCA; AND PROVIDING
AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Section 15-23-801, MCA, is amended to read:

“15-23-801. Definitions. As used in this part, the following definitions
apply:

(1) “Agreement not at arm’s length” means an agreement between parties
when the sales price does not represent market value.

(2) “Basic treatment and refinery charges” means the costs or charges
incurred in the smelting, refining, or other treatment of ore and includes:

(&) labor costs, including wages, salaries, and fringe benefits;
(b) utility and fuel costs;

(c) costs of maintenance, repairs, and supplies;

(d) costs of materials;

(e) depreciation computed on a straight-line basis with a 20-year life for
buildings and improvements and a 7-year life for all other depreciable assets;

(f) equipment and machinery rental,;
(g) costs of pollution control, environmental testing, and slag removal;

(h) costs incurred for training, freight, engineering services, insurance, and
license fees directly attributable to smelting or refining;

(i) administrative services in Montana, including that portion of accounting,
laboratory, purchasing, human resources, and warehouse allocable to smelting
or refining; and

(J) any costs, charges, or fees paid by the mining company to other persons or
entities for treating or processing ore, concentrate, dore, bullion, matte, or other
form of processed concentrate.

(3) “Gross proceeds” or “gross metal yield” or “gross value of product” means
the receipts realized from the extraction and sale of metals or concentrate
containing metals.

3}4) “Merchantable value” means the receipts of all salable metals
produced or extracted in a county over a 12-month period. If the extracted ores
are milled, smelted, or reduced by the taxpayer, then the merchantable value in
the county in which they are extracted is the receipts received for these metals
after processing.

435) “Receipts received” means the monetary payment or refined metal
received by the mining company from the metal trader, smelter, roaster, or
refinery, determined by multiplying the quantity of metal received by the metal
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trader, smelter, roaster, or refinery by the quoted price for the metal and then
subtracting the following:

(a) basic treatment and refinery charges;

(b) costs of transporting the mineral product from the mine or mill to the
smelter or other processor, including costs of demurrage, storage, interest, and
other miscellaneous costs related to transporting the mineral product;

(c) quantity deductions;
(d) price deductions;
(e) interest; and

(f) penalty metal, impurity, and moisture deductions as specified by contract
between the mining company and the receiving metal trader, smelter, roaster,
or refinery.”

Section 2. Section 15-37-103, MCA, is amended to read:

“15-37-103. Rate of tax. (1) The license tax to be paid by a person engaged
in or carrying on the business of working or operating any mine or mining
property in this state from which gold, silver, copper, lead, or any other metal or
metals or precious or semiprecious gems or stones are produced is an amount
computed on the gross value of product derived by the person from mining
business, work, or operation within this state during the preceding reporting
period.

(2) Concentrate shipped to a smelter, mill, or reduction work is taxed at the
following rates:

Gross Value Rate of Tax
of Product (percentage of gross value)
first $250,000 0%
more than $250,000 1.81% of the increment

(3) Gold, silver, or any platinum-group metal that is dore, bullion, ef matte,
or another form of processed concentrate that is processed in a treatment facility
owned or operated by the taxpayer and that is sold or shipped to a refinery for
final processing is taxed at the following rates:

Gross Value Rate of Tax
of Product (percentage of gross value)
first $250,000 0%
more than $250,000 1.6% of the increment”

Section 3. Effective date. [This act] is effective on passage and approval.

Section 4. Applicability. [This act] applies to metal mine production
occurring after December 31, 2003.

Ap proved April 15,2003

CHAPTER NO. 343
[HB 40]

AN ACT GENERALLY REVISING THE LAWS RELATING TO AN
INVESTIGATIVE STOP AND FRISK BY PEACE OFFICERS; ELIMINATING
THE REQUIREMENT THAT A PEACE OFFICER PROVIDE A PERSON
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WITH CERTAIN INFORMATION PRIOR TO QUESTIONING OF THE
PERSON AFTER AN INVESTIGATIVE STOP; AMENDING SECTION
46-5-401, MCA; AND REPEALING SECTION 46-5-402, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 46-5-401, MCA, is amended to read:

“46-5-401. Investigative stopand frisk. (1) In order to obtain or verify an
account of the person’s presence or conduct or to determine whether to arrest the
person, a peace officer may stop any person or vehicle that is observed in
circumstances that create a particularized suspicion that the person or occupant
of the vehicle has committed, is committing, or is about to commit an offense. If
the stop is for aviolation under Title 61, unless emergency circumstances exist or
the officer has reasonable cause to fear for the officer’'s own safety or for the
public’s safety, the officer shall as promptly as possible inform the person of the
reason for the stop.

(2) A peace officer who has lawfully stopped a person or vehicle under this
section may:

(a) request the person’s name and present address and an explanation of the
person’s actions and, if the person is the driver of a vehicle, demand the person’s
driver’s license and the vehicle’s registration and proof of insurance; and

(b) frisk the person and take other reasonably necessary steps for protection if
the officer has reasonable cause to suspect that the person is armed and presently
dangerous to the officer or another person present. The officer may take
possession of any object that is discovered during the course of the frisk if the
officer has probable cause to believe that the object is a deadly weapon until the
completion of the stop, at which time the officer shall either immediately return
the object, if legally possessed, or arrest the person.

(3) A peace officer acting under subsection (2) while the peace officer is notin
uniform shall inform the person as promptly as possible under the circumstances
and in any case before questioning the person that the officer is a peace officer.”

Section 2. Repealer. Section 46-5-402, MCA, is repealed.
Ap proved April 15, 2003

CHAPTER NO. 344

[HB 54]

AN ACT REVISING THE CRIMINAL LAWS RELATING TO STALKING,
CHILD PORNOGRAPHY, DEFAMATION, AND PRIVACY IN
COMMUNICATIONS TO INCLUDE ACTS INVOLVING THE USE OF
ELECTRONIC COMMUNICATIONS; DEFINING “ELECTRONIC
COMMUNICATION”; CHANGING THE VENUE FOR SOME OF THOSE
CRIMES; AND AMENDING SECTIONS 45-5-220, 45-5-625, 45-8-212,
45-8-213, AND 46-3-112, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 45-5-220, MCA, is amended to read:

“45-5-220. Stalking — exemption — penalty. (1) A person commits the
offense of stalking if the person purposely or knowingly causes another person
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substantial emotional distress or reasonable apprehension of bodily injury or
death by repeatedly:

(a) following the stalked person; or

(b) harassing, threatening, or intimidating the stalked person, in person or
by pheresby mail, electronic communication, as defined in 45-8-213, or by any
other action, device, or method.

(2) This section does not apply to a constitutionally protected activity.

(3) For thefirst offense, a person convicted of stalking shall be imprisoned in
the county jail for a term not to exceed 1 year or fined an amount not to exceed
$1,000, or both. For a second or subsequent offense or for a first offense against a
victim who was under the protection of a restraining order directed at the
offender, the offender shall be imprisoned in the state prison for a term not to
exceed 5 years or fined an amount not to exceed $10,000, or both. A person
convicted of stalking may be sentenced to pay all medical, counseling, and other
costs incurred by or on behalf of the victim as a result of the offense.

(4) Upon presentation of credible evidence of violation of this section, an
order may be granted, as set forth in Title 40, chapter 15, restraining a person
from engaging in the activity described in subsection (1).

(5) For the purpose of determining the number of convictions under this
section, “conviction” means:

() aconviction, as defined in 45-2-101, in this state;

(b) aconviction for a violation of a statute similar to this section in another
state; or

(c) a forfeiture of bail or collateral deposited to secure the defendant’s
appearance in court in this state or another state for a violation of a statute
similar to this section, which forfeiture has not been vacated.

(6) Attempts by the accused person to contact or follow the stalked person
after the accused person has been given actual notice that the stalked person
does not want to be contacted or followed constitutes prima facie evidence that
the accused person purposely or knowingly followed, harassed, threatened, or
intimidated the stalked person.”

Section 2. Section 45-5-625, MCA, is amended to read:

“45-5-625. Sexual abuse of children. (1) A person commits the offense of
sexual abuse of children if the person:

(@) knowingly employs, uses, or permits the employment or use of a child in
an exhibition of sexual conduct, actual or simulated;

(b) knowingly photographs, films, videotapes, develops or duplicates the
photographs, films, or videotapes, or records a child engaging in sexual conduct,
actual or simulated;

(c) knowingly persuades, entices, counsels, or procures a child to engage in
sexual conduct, actual or simulated, for use as designated in subsection (1)(a),
(1)(b), or (1)(d);

(d) knowingly processes, develops, prints, publishes, transports,
distributes, sells, exhibits, or advertises any visual or print medium, including a
medium by use of electronic communication, as defined in 45-8-213, in which
children are engaged in sexual conduct, actual or simulated;
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(e) knowingly possesses any visual or print medium, including a medium by
use of electronic communication, as defined in 45-8-213, in which children are
engaged in sexual conduct, actual or simulated;

(f) finances any of the activities described in subsections (1)(a) through (1)(d)
and (1)(g), knowing that the activity is of the nature described in those
subsections; or

(g) possesses with intent to sell any visual or print medium, including a
medium by use of electronic communication, as defined in 45-8-213, in which
children are engaged in sexual conduct, actual or simulated.

(2) (a) A person convicted of the offense of sexual abuse of children shall be
punished by life imprisonment or by imprisonment in the state prison for a term
not to exceed 100 years and may be fined not more than $10,000.

(b) Except as provided in 46-18-219, if the victim is under 16 years of age, a
person convicted of the offense of sexual abuse of children shall be punished by
life imprisonment or by imprisonment in the state prison for a term of not less
than 4 years or more than 100 years and may be fined not more than $10,000.

(c) Except as provided in 46-18-219, a person convicted of the offense of
sexual abuse of children for the possession of material, as provided in subsection
(2)(e), shall be fined not to exceed $10,000 or be imprisoned in the state prison for
a term not to exceed 10 years, or both.

(3) An offense is not committed under subsections (1)(d) through (1)(g) if the
visual or print medium is processed, developed, printed, published, transported,
distributed, sold, possessed, or possessed with intent to sell, or if the activity is
financed, as part of a sex offender information or treatment course or program
conducted or approved by the department of corrections.”

Section 3. Section 45-8-212, MCA, is amended to read:

“45-8-212. Criminal defamation. (1) Defamatory matter is anything that
eXposes a person or a group, class, or association to hatred, contempt, ridicule,
degradation, or disgrace in society or injury to the person’s or its business or
occupation.

(2) Whoever, with knowledge of its defamatory character, orally, in writing,
or by any other means, including by electronic communication, as defined in
45-8-213, communicates any defamatory matter to a third person without the
consent of the person defamed commits the offense of criminal defamation and
may be sentenced to imprisonment for not more than 6 months in the county jail
or a fine of not more than $500, or both.

(3) Violation of subsection (2) is justified if:
(a) the defamatory matter is true;
(b) the communication is absolutely privileged;

(c) the communication consists of fair comment made in good faith with
respect to persons participating in matters of public concern;

(d) the communication consists of a fair and true report or a fair summary of
any judicial, legislative, or other public or official proceedings; or

(e) the communication is between persons each having an interest or duty
with respect to the subject matter of the communication and is made with the
purpose to further the interest or duty.
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(4) A person may not be convicted on the basis of an oral communication of
defamatory matter except upon the testimony of at least two other persons that
they heard and understood the oral statement as defamatory or upon a plea of
guilty or nolo contendere.”

Section 4. Section 45-8-213, MCA, is amended to read:

“45-8-213. Privacy in communications. (1) Except as provided in
69-6-104, a person commits the offense of violating privacy in communications if
the person knowingly or purposely:

(@) with the purpose to terrify, intimidate, threaten, harass, annoy, or
offend, communicates with a person by telephene-er-electronic-mat electronic
communication and uses obscene, lewd, or profane language, suggests a lewd or
lascivious act, or threatens to inflict injury or physical harm to the person or
property of the person. The use of obscene, lewd, or profane language or the
making of a threat or lewd or lascivious suggestions is prima facie evidence of an
intent to terrify, intimidate, threaten, harass, annoy, or offend.

(b) uses a—telephone—or—electronic—mai an electronic communication to
attempt to extort money or any other thing of value from a person or to disturb
by repeated telephene-—cals-er-electrenicratlirgs communications the peace,

quiet, or right of privacy of a person at the place where the telephenecal-orcats
er-electronic-matings communications are received;

(c) records or causes to be recorded a conversation by use of a hidden
electronic or mechanical device that reproduces a human conversation without
the knowledge of all parties to the conversation. This subsection (1)(c) does not
apply to:

(i) elected or appointed public officials or employees when the transcription
or recording is done in the performance of official duty;

(ii) persons speaking at public meetings; or

(iii) persons given warning of the transcription or recording.
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3}3(2) Except as provided in 69-6-104, a person commits the offense of

violating privacy in communications if the person purposely intercepts &

i i an electronic communication. This subsection does not

apply to elected or appointed public officials or employees when the interception

is done in the performance of official duty or to persons given warning of the
interception.

{4+3) (a) A person convicted of the offense of violating privacy in
communications shall be fined not to exceed $500 or imprisoned in the county
jail for a term not to exceed 6 months, or both.

(b) On a second conviction of subsection (1)(a) or (1)(b), a person shall be
imprisoned in the county jail for a term not to exceed 1 year or be fined an
amount not to exceed $1,000, or both.

(c) On athird or subsequent conviction of subsection (1)(a) or (1)(b), a person
shall be imprisoned in the state prison for a term not to exceed 5 years or be fined
an amount not to exceed $10,000, or both.

(4) “Electronic communication” means any transfer between persons of signs,
signals, writing, images, sounds, data, or intelligence of any nature transmitted
in whole or in part by a wire, radio, electromagnetic, photoelectronic, or
photo-optical system.”

Section 5. Section 46-3-112, MCA, is amended to read:

“46-3-112. Requisite act in multiple counties. (1) Except as provided in
46-3-110(2), if two or more acts are requisite to the commission of an offense or if
two or more acts are committed in furtherance of a common scheme, the charge
may be filed in any county in which any of the acts or offenses occurred.

(2) Exceptas provided in 46-3-110(2), if an act requisite to the commission of
an offense occurs or continues in more than one county, the charge may be filed
in any county in which the act occurred or continued.

(3) If an element of an offense under 45-5-220, 45-5-625, 45-8-212, or
45-8-213 involves an electronic communication, the charge may be filed in the
county in or from which the electronic communication was sent or in the county
in which the electronic communication was received or to which it was sent.”

Ap proved April 15,2003

CHAPTER NO. 345

[HB 170]

AN ACT REVISING THE LAW RELATING TO REVOCATION OF A
SUSPENDED OR DEFERRED SENTENCE BY PROVIDING THAT RECENT
LEGISLATIVE CHANGES TO THE REVOCATION LAW APPLY
RETROACTIVELY; AMENDING SECTION 46-18-203, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE
APPLICABILITY DATE.
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Be it enacted by the Legislature of the State of Montana:
Section 1. Section 46-18-203, MCA, is amended to read:

“46-18-203. Revocation of suspended or deferred sentence. (1) Upon
the filing of a petition for revocation showing probable cause that the offender
has violated any condition of a sentence or any condition of a deferred imposition
of sentence, the judge may issue an order for a hearing on revocation. The order
must require the offender to appear at a specified time and place for the hearing
and be served by delivering a copy of the petition and order to the offender
personally. The judge may also issue an arrest warrant directing any peace
officer or a probation and parole officer to arrest the offender and bring the
offender before the court.

(2) The petition for a revocation must be filed with the sentencing court
during the period of suspension or deferral. Expiration of the period of
suspension or deferral after the petition is filed does not deprive the court of its
jurisdiction to rule on the petition.

(3) The provisions pertaining to bail, as set forth in Title 46, chapter 9, are
applicable to persons arrested pursuant to this section.

(4) Without unnecessary delay, the offender must be brought before the
judge, and the offender must be advised of:

(a) the allegations of the petition;

(b) the opportunity to appear and to present evidence in the offender’s own
behalf;

(c) the opportunity to question adverse witnesses; and

(d) the right to be represented by counsel at the revocation hearing pursuant
to Title 46, chapter 8, part 1.

(5) A hearing is required before a suspended or deferred sentence can be
revoked or the terms or conditions of the sentence can be modified, unless:

(a) the offender admits the allegations and waives the right to a hearing; or

(b) the relief to be granted is favorable to the offender and the prosecutor,
after having been given notice of the proposed relief and a reasonable
opportunity to object, has not objected. An extension of the term of probation is
not favorable to the offender for the purposes of this subsection (5)(b).

(6) At the hearing, the prosecution shall prove, by a preponderance of the
evidence, that there has been a violation of the terms and conditions of the
suspended or deferred sentence. However, when a failure to pay restitution is
the basis for the petition, the offender may excuse the violation by showing
sufficient evidence that the failure to pay restitution was not attributable to a
failure on the offender’s part to make a good faith effort to obtain sufficient
means to make the restitution payments as ordered.

(7) (a) If the judge finds that the offender has violated the terms and
conditions of the suspended or deferred sentence, the judge may:

(i) continue the suspended or deferred sentence without a change in
conditions;

(ii) continue the suspended sentence with modified or additional terms and
conditions;

(iii) revoke the suspension of sentence and require the offender to serve
either the sentence imposed or any lesser sentence; or
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(iv) if the sentence was deferred, impose any sentence that might have been
originally imposed.

(b) If a suspended or deferred sentence is revoked, the judge shall consider
any elapsed time and either expressly allow all or part of the time as a credit
against the sentence or reject all or part of the time as a credit. The judge shall
state the reasons for the judge’s determination in the order. Credit, however,
must be allowed for time served in a detention center or home arrest time
already served.

(c) Ifajudge finds that an offender has not violated a term or condition of a
suspended or deferred sentence, that judge is not prevented from setting,
modifying, or adding conditions of probation as provided in 46-23-1011.

(8) If the judge finds that the prosecution has not proved, by a
preponderance of the evidence, that there has been a violation of the terms and
conditions of the sus