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CHAPTER NO. 452
[SB 166]

AN ACT REVISING LAWS RELATING TO FISH AND GAME LICENSURE;
PROVIDING FOR THE ISSUANCE OF FREE WILDLIFE CONSERVATION
LICENSES TO RESIDENT MINORS WHO ARE 12 YEARS OF AGE OR
OLDERAND UNDER 15 YEARS OF AGE AND TO RESIDENTS 62 YEARS OF
AGE OR OLDER; PROVIDING THAT RESIDENTS AND CERTAIN
NONRESIDENTS WHO HAVE BEEN AWARDED A PURPLE HEART IN
SERVICE WITH THE U.S. ARMED FORCES MAY FISH AND HUNT GAME
BIRDS WITH ONLY A WILDLIFE CONSERVATION LICENSE; PROVIDING
FOR THE TRANSFER OF MONEY FROM THE GENERAL FUND TO THE
DEPARTMENT OF FISH, WILDLIFE, AND PARKS GENERAL LICENSE
ACCOUNT TO COMPENSATE FOR LICENSE REVENUE LOST THROUGH
THE ISSUANCE OF THE FREE LICENSES AND EXTENSION OF
PRIVILEGES TO RECIPIENTS OF A PURPLE HEART; AMENDING
SECTIONS 87-2-202, 87-2-801, 87-2-805, AND 87-2-903, MCA; AND
PROVIDING AN EFFECTIVE DATE AND A TERMINATION DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 87-2-202, MCA, is amended to read:

“87-2-202. Application — fee — expiration. (1) Except as provided in
87-2-803(12) and 87-2-805(5), a wildlife conservation license must be sold upon
written application. The application must contain the applicant’s name, age,
[social security number,] occupation, street address of permanent residence,
mailing address, qualifying length of time as a resident in the state of Montana,
and status as a citizen of the United States or as an alien and must be signed by
the applicant. The applicant shall present a valid Montana driver’s license, a
Montana driver’s examiner’s identification card, or other identification
specified by the department to substantiate the required information when
applying for a wildlife conservation license. It is the applicant’s burden to
provide documentation establishing the applicant’s identity and qualifications
to purchase a wildlife conservation license or to receive a free wildlife
conservation license pursuant to 87-2-803(12) or 87-2-805(5). It is unlawful and
a misdemeanor for a license agent to sell or give a wildlife conservation license to
an applicant who fails to produce the required identification at the time of
application for licensure.

(2) Hunting, fishing, or trapping licenses issued in a form determined by the
department must be recorded according to rules that the department may
prescribe.

(3) (a) Resident wildlife conservation licenses may be purchased for a fee of
$8, of which 25 cents is a search and rescue surcharge.

(b) Nonresident wildlife conservation licenses may be purchased for a fee of
$10, of which 25 cents is a search and rescue surcharge.

(c) In addition to the fee in subsection (3)(a), the first time in any license year
that a resident uses the wildlife conservation license as a prerequisite to
purchase a hunting license, an additional hunting access enhancement fee of $2
is assessed. The additional fee may be used by the department only to encourage
enhanced hunting access through the hunter management and hunting access
enhancement programs established in 87-1-265 through 87-1-267. The wildlife
conservation license must be marked appropriately when the hunting access
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enhancement fee is paid. The resident hunting access enhancement fee is
chargeable only once during any license year.

(d) In addition to the fee in subsection (3)(b), the first time in any license year
that a nonresident uses the wildlife conservation license as a prerequisite to
purchase a hunting license, except a variably priced outfitter-sponsored Class
B-10 or Class B-11 license issued under 87-1-268, an additional hunting access
enhancement fee of $10 is assessed. The additional fee may be used by the
department only to encourage enhanced hunting access through the hunter
management and hunting access enhancement programs established in
87-1-265 through 87-1-267. The wildlife conservation license must be marked
appropriately when the hunting access enhancement fee is paid. The
nonresident hunting access enhancement fee is chargeable only once during any
license year.

(4) Licenses issued are void after the last day of February next succeeding
their issuance.

[(6) The department shall keep the applicant’s social security number
confidential, except that the number may be provided to the department of
public health and human services for use in administering Title IV-D of the
Social Security Act.]

(6) The department shall delete the applicant’s social security number in
any electronic database [5 years after the date that application is made for the
most recent license]. (Bracketed language terminates or is amended on
occurrence of contingency—sec. 3, Ch. 321, L. 2001; the $2 wildlife conservation
license fee increases in subsections (3)(a) and (3)(b) enacted by Ch. 596, L. 2003,
are void on occurrence of contingency—sec. 8, Ch. 596, L. 2003.)”

Section 2. Section 87-2-801, MCA, is amended to read:

“87-2-801. Residents over sixty-two years of age — resident or
nonresident legion of valor members — purple heart awardees. (1) A
resident, as defined in 87-2-102, who is 62 years of age or older is entitled to fish
and hunt game birds, not including wild turkeys, with a conservation license
issued by the department. The form of the license must be prescribed by the
department.

(2) A resident who is 62 years of age or older is also entitled to purchase a
Class A-3 deer A tag for $10 and a Class A-5 elk tag for $12.

(3) Regardless of age, a resident, as defined in 87-2-102, or a nonresident
who is a legion of valor member is entitled to fish with a conservation license
issued by the department.

(4) Regardless of age, a resident, as defined in 87-2-102, who has been
awarded a purple heart for service in the armed forces of the United States is
entitled to fish and hunt game birds, not including wild turkeys, with a
conservation license issued by the department.

(5) Regardless of age, a nonresident who has been awarded a purple heart for
service in the armed forces of the United States is entitled to fish and hunt game
birds, not including wild turkeys, with a conservation license issued by the
department during expeditions arranged for the nonresident by a nonprofit
organization that uses fishing and hunting as part of the rehabilitation of
disabled veterans.

(6) The department’s general license account must be reimbursed by a
quarterly transfer of funds from the general fund to the general license account
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for license costs associated with the fishing and game bird hunting privileges
granted pursuant to subsections (4) and (5) during the preceding calendar
quarter. Reimbursement costs must be designated as license revenue.”

Section 3. Section 87-2-805, MCA, is amended to read:

“87-2-805. Persons under eighteen years of age — youth
combination sports license — terminally ill youth under seventeen
years of age — free wildlife conservation license for resident seniors and
certain minors. (1) Resident minors who are 12 years of age or older and under
15 years of age may fish and may hunt upland game and migratory game birds
during the open season with only a conservation license. Resident minors who
are 15 years of age may hunt migratory game birds with only a conservation
license. Resident minors who are under 12 years of age may fish without a
license. A nonresident person under 15 years of age may not fish in or on any
Montana waters without first having obtained a Class B, B-4, or B-5 fishing
license unless the nonresident person under 15 years of age is in the company of
an adult in possession of a valid Montana fishing license. The limit of fish for the
nonresident person and the accompanying adult combined may not exceed the
limit for one adult as established by law or by rule of the department.

(2) A resident, as defined by 87-2-102, who is 12 years of age or older and
under 15 years of age may purchase a Class A-3 deer A tag for $6.50 and a Class
A-5 elk tag for $8.

(3) (a) A resident who is 12 years of age or older and under 18 years of age
may purchase a youth combination sports license for $25. A resident who is 12
years of age or older and under 18 years of age and who applies for any hunting
license for the first time is entitled to receive a youth combination sports license
free of charge.

(b) The youth combination sports license includes:
(1) a conservation license;

(i1) a fishing license;

(i11) an upland game bird license;

(iv) an elk license; and

(v) a deer license.

(c) Aresident who is 15 years of age or older and under 18 years of age may
purchase a Class A fishing license for $8.

(d) Aresident who is 15 years of age or older and under 18 years of age may
purchase a Class A-1 upland game bird license for $3.

(e) A person who lawfully purchases or is granted a free youth combination
sports license at 17 years of age, but who reaches 18 years of age during that
license year, may legally use the license during that license year. A person who
hunts or fishes using a youth combination sports license purchased or granted
free after the person reaches 18 years of age is guilty of a misdemeanor and shall
be subject to any of the following penalties by the sentencing court:

(i) revocation of the person’s hunting and fishing privileges for at least 5
years, revocation of the person’s hunting and fishing privileges for more than 5
years, or revocation of the person’s hunting and fishing privileges for life; and

(i1) a monetary fine of not less than $500 and not more than $5,000 in
addition to the fine imposed on a person under this chapter for the specific
hunting or fishing violation.
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(f) This section does not prohibit a resident minor from purchasing any
individual licenses for which the minor may be eligible under this chapter if the
minor does not purchase the youth combination sports license.

(4) (a) The department may issue a free resident or nonresident big game
combination license, as applicable, to a resident or nonresident youth under 17
years of age who has been diagnosed with a terminal illness. In order for a youth
to qualify for the free license, the department must receive documentation from
a licensed physician verifying that the youth is terminally ill. The free license
may be issued to a youth on a one-time basis for only one hunting season.

(b) In exercising hunting privileges, the youth must be in the company of an
adult in possession of a valid Montana hunting license or of a licensed Montana
outfitter and conduct all hunting within the terms and conditions of the license
issued.

(¢c) The department may waive hunter safety and education and bowhunter
education requirements in 87-2-105 for a qualified youth under this subsection
(4) and, in appropriate circumstances, may also allow the qualified youth to
hunt from a vehicle in the manner described in 87-2-803.

(5) Resident minors who are 12 years of age or older and under 15 years of age
and residents 62 years of age or older must, upon application and production of
the documentation and information required by 87-2-202(1), be issued a resident
wildlife conservation license without charge.”

Section 4. Section 87-2-903, MCA, is amended to read:

“87-2-903. Compensation, fees, and duties of agents — penalty for
late submission of license money. (1) License agents, except salaried
employees of the department, must receive for all services rendered a
commission of 50 cents for each transaction, plus any additional amount as
determined by rules adopted pursuant to subsection (9).

(2) A license agent may charge a convenience fee of up to 3% of the total
amount of a transaction if a purchase is made with a credit card or a debit card. A
financial institution or credit card company may not prohibit collection of the
convenience fee provided for in this subsection.

(3) Each license agent shall submit to the department the money received
from the sale of licenses, less the appropriate commission and convenience fee.

(4) Each license agent shall submit to the department copies of each paper
license sold or issued pursuant to 87-2-805(5).

(5) The department may charge license agents appointed after March 1,
1998, an electronic license system fee not to exceed actual costs.

(6) The department may designate classes of license agents and may
establish a protocol for each class of agent. Each license agent shall keep the
license account open at all reasonable hours to inspection by the department,
the director, the wardens, or the legislative auditor.

(7) For purposes of this section, the term “transaction” includes the sale or
issuance of any license or permit, collection of any data or fee, or issuance of any
certificate prescribed by the department.

(8) If a license agent fails to submit to the department all money received
from the declared sale of licenses, less the appropriate commission and
convenience fee, by the deadline established by the department, an interest
charge equal to the rate charged under 15-1-216 may be assessed. Acceptance of
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late payments with interest does not preclude the department from summarily
revoking the appointment of a license agent under 87-2-904.

(9) The department may adopt rules necessary toimplement this section.”

Section 5. Transfer of funds. The department of fish, wildlife, and parks
shall notify the department of administration, on a quarterly basis, of the
number of free wildlife conservation licenses that have been issued pursuant to
87-2-805(5) during the preceding calendar quarter. Upon receipt of the notice,
the department of administration shall transfer from the general fund to the
department of fish, wildlife, and parks for deposit into the general license
account as license revenue $8 for each free wildlife conservation license issued
pursuant to 87-2-805(5) during the preceding calendar quarter, to compensate
for license revenue lost through the issuance of free licenses. The amount
transferred from the general fund may not exceed the following in each fiscal
year:

Fiscal Year 2007 $274,400
Fiscal Year 2008 392,000
Fiscal Year 2009 117,600

Section 6. Effective date. [This act] is effective March 1, 2007, or on
passage and approval, whichever is later.

Section 7. Termination. [Sections 1, 3, and 4] terminate February 28,
2009.

Approved May 8, 2007

CHAPTER NO. 453
[SB 173]

AN ACT REVISING LAWS RELATED TO THE STATE-TRIBAL ECONOMIC
DEVELOPMENT COMMISSION; TRANSFERRING ADMINISTRATIVE
ATTACHMENT FOR THE STATE-TRIBAL ECONOMIC DEVELOPMENT
COMMISSION FROM THE GOVERNOR’S OFFICE TO THE DEPARTMENT
OF COMMERCE; ADDING A MEMBER TO THE COMMISSION;
REPEALING THE TERMINATION DATE OF THE STATE-TRIBAL
ECONOMIC DEVELOPMENT COMMISSION; AMENDING SECTIONS
90-1-131 AND 90-1-135, MCA; REPEALING SECTION 19, CHAPTER 512,
LAWS OF 1999, SECTION 5, CHAPTER 69, LAWS OF 2001, AND SECTIONS
3 AND 4, CHAPTER 460, LAWS OF 2005; AND PROVIDING AN EFFECTIVE
DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 90-1-131, MCA, is amended to read:

“90-1-131. (Femporary) State-tribal economic development
commission — comp051t10n — compensatlon for members. (1) Thereis a
state-tribal economic development commission admlmstratlvely attached to the

offiee-of the-governor department of commerce as prescribed in 2-15-121.

(2) The commission is composed of +8 11 members, each appointed by the
governor to 3-year staggered terms commencing on July 1 of each year of
appointment, and must include:

(a) the state coordinator of Indian affairs;
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(b) one member from the department of commerce;
(c) one member from the governor’s office of economic development;

{e)(d) one member from each of the seven federally recognized tribes in
Montana and one member from the Little Shell band of Chippewa Indians. A
tribal government may advertise for individuals interested in serving on the
commission and develop a list of applicants from which it may choose its
nominee to recommend to the governor. In place of choosing from a list of
applicants, a tribal government may select an elected tribal official to
recommend for membership on the commission. If a tribal government
nominates or otherwise recommends more than one person for membership on
the commission, the governor shall select one individual from among those
recommended persons.

(3) The members of the commission shall elect a presiding officer from
among the members.

(4) Six members of the commission constitute a quorum, and the affirmative
vote of the majority of the members present is sufficient for any action taken by
the commission.

(5) Any vacancy on the commission must be filled in the same manner as the
original appointment.

(6) Each member of the commission is entitled to reimbursement for

expenses as provided in 2-18-501 through 2-18-503. (Ferminates—June—36;
. g7 4’ El}' 4697 L‘ 2995.)”

Section 2. Section 90-1-135, MCA, is amended to read:

“90-1-135. (Fempeorary) Special revenue accounts. (1) There is an
account in the state treasury for the receipt of state and private funds and an
account in the state treasury for the receipt of federal funds for expenditure by
the state-tribal economic development commission established in 90-1-131.

(2) Money in the accounts established in subsection (1) must be used to pay:
(a) the commission’s administrative costs;

(b) the salary, benefits, and administrative expenses of the tribal business
center coordinator and the federal grants coordinator; and

(c) the costs of conducting or commissioning and periodically updating or
otherwise modifying a comprehensive assessment of economic development
needs and priorities on each of the Indian reservations in the state.

(3) Money in the accounts that is not expended for the purposes identified in
subsection (2) may be used for other purposes that the commission considers
prudent or necessary.

(4) Interest and income earned on the money in the accounts must be
deposited in the accounts for the commission’s use.

Section 3. Repealer. (1) Section 19, Chapter 512, Laws of 1999, is
repealed.

(2) Section 5, Chapter 69, Laws of 2001, is repealed.
(3) Sections 3 and 4, Chapter 460, Laws of 2005, are repealed.
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Section 4. Notification to tribal governments. The secretary of state
shall send a copy of [this act] to each tribal government located on the seven
Montana reservations and to the Little Shell band of Chippewa.

Section 5. Effective date. [This act] is effective July 1, 2007.
Approved May 8, 2007

CHAPTER NO. 454
[SB 200]

AN ACT AUTHORIZING LITIGATION FOR NATURAL RESOURCE
DAMAGES AND RESTORATION AT THE UPPER BLACKFOOT MINING
COMPLEX, INCLUDING THE MIKE HORSE DAM AND MINE;
ESTABLISHING THE NATURAL RESOURCE PROGRAM POLICY
COMMITTEE TO OVERSEE THIS LITIGATION AND OTHER NATURAL
RESOURCE DAMAGE LITIGATION; AUTHORIZING LEGISLATIVE
OVERSIGHT; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

WHEREAS, mining and related operations and the release of hazardous
substances at the Mike Horse Mine and Dam site near Lincoln, Montana, and in
surrounding areas have resulted in significant contamination of lands in those
areas, including the Blackfoot River and its flood plain, and as a consequence,
have resulted in injuries to the state’s natural resources, including its fishery
resources; and

WHEREAS, the federal Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 authorizes the state, as trustee, to
pursue litigation in order to recover damages for the restoration of state natural
resources that have been injured by the release of hazardous substances; and

WHEREAS, the state’s Comprehensive Environmental Cleanup and
Responsibility Act allows the state to file claims and actions in order to recover
damages for the restoration of natural resources located within the state that
have been injured by the release of hazardous substances; and

WHEREAS, a state natural resource damage program exists within the
department of justice and is charged with pursuing litigation in order to recover
damages to be used to restore natural resources that have been injured by the
release of hazardous substances; and

WHEREAS, a natural resource damage program policy committee
consisting of the attorney general and four other members that have been
appointed by the governor exists to oversee natural resource damage litigation
in the state and to make policy recommendations regarding this type of
litigation and should be statutorily established to continue this work.

Be it enacted by the Legislature of the State of Montana:

Section 1. Authorization of natural resource damage litigation.
Subject to appropriation, the department of justice is authorized to file on behalf
of the state of Montana litigation seeking damages for injuries caused by the
release of hazardous substances from the Upper Blackfoot mining complex,
including the Mike Horse mine and dam, for the purpose of restoring the state’s
natural resources in and around these areas.

Section 2. Natural resource damage program policy committee. (1)
There is a natural resource damage program policy committee.
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(2) The committee membership consists of the governor’s chief of staff, the
directors of the departments of environmental quality, natural resources and
conservation, and fish, wildlife, and parks, and the attorney general.

(3) The purpose of this committee is to oversee the litigation authorized in
[section 1] and other natural resource damage litigation.

Section 3. Legislative oversight. The speaker of the house and the
president of the senate shall each appoint two members of their respective
bodies, one from the majority party and one from the minority party, to a
committee that shall meet twice a year for briefings on the progress of the
natural resource damages litigation pursuant to [section 1] and any related
settlement negotiations. The department of justice shall provide staff assistance
for the committee.

Section 4. Effective date. [This act] is effective on passage and approval.
Approved May 8, 2007

CHAPTER NO. 455
[SB 201]

AN ACT GENERALLY REVISING LAND USE LAWS; ALLOWING LOCAL
GOVERNMENTS TO ADOPT GROWTH POLICIES THAT ADDRESS
INFRASTRUCTURE PLANNING; ALLOWING CERTAIN GOVERNING
BODIES TO ASSESS PLANNING FEES; EXEMPTING CERTAIN LAND
DIVISIONS FROM REVIEW; AMENDING SECTIONS 76-1-103, 76-1-601,
76-3-605, 76-3-608, AND 76-3-609, MCA; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 76-1-103, MCA, is amended to read:

“76-1-103. Definitions. As used in this chapter, the following definitions
apply:

(1) “City” includes incorporated cities and towns.

(2) “City council” means the chief legislative body of a city or incorporated
town.

(3) “Governing body” or “governing bodies” means the governing body of any
governmental unit represented on a planning board.

(4) “Growth policy” means a comprehensive development plan, master plan,
or comprehensive plan that was adopted pursuant to this chapter before
October 1, 1999, or a policy that was adopted pursuant to this chapter on or after
October 1, 1999.

(B5) “Land use management techniques and incentives” include but are not
limited to zoning regulations, subdivision regulations, and market incentives.

(6) “Mayor” means mayor of a city.

(7) “Market incentives” may include but are not limited to an expedited
subdivision review process authorized by 76-3-609, reductions in parking
requirements, and a sliding scale of development review fees.
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£6)(8) “Neighborhood plan” means a plan for a geographic area within the
boundaries of the jurisdictional area that addresses one or more of the elements
of the growth policy in more detail.

£H(9) “Person” means any individual, firm, or corporation.

£8)(10) “Planning board” means a city planning board, a county planning
board, or a joint city-county planning board.

9)(11) “Plat” means a subdivision of land into lots, streets, and areas,
marked on a map or plan, and includes replats or amended plats.

6)(12) “Public place” means any tract owned by the state or its
subdivisions.

GBH(13) “Streets” includes streets, avenues, boulevards, roads, lanes, alleys,
and all public ways.

2)(14) “Utility” means any facility used in rendering service that the public
has a right to demand.”

Section 2. Section 76-1-601, MCA, is amended to read:

“76-1-601. Growth policy — contents. (1) A growth policy may cover all or
part of the jurisdictional area.

(2) A growth policy must include the elements listed in subsection (3) by
: . The extent to which a growth policy addresses the elements efa

sgrowth-pelieythat-are listed in subsection (3) is at the full discretion of the

governing body.
(3) A growth policy must include:
(a) community goals and objectives;

(b) maps and text describing an inventory of the existing characteristics and
features of the jurisdictional area, including:

(1) land uses;

(1) population;

(ii1) housing needs;

(iv) economic conditions;
(v) local services;

(vi) public facilities;

(vii) natural resources; and

{Grit)(viii) other characteristics and features proposed by the planning board
and adopted by the governing bodies;

(c) projected trends for the life of the growth policy for each of the following
elements:

(1) land use;

(i1) population;

(i11) housing needs;

(iv) economic conditions;
(v) local services;

(vi) natural resources; and
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G (vii) other elements proposed by the planning board and adopted by the
governing bodies;

(d) a description of policies, regulations, and other measures to be
implemented in order to achieve the goals and objectives established pursuant
to subsection (3)(a);

(e) a strategy for development, maintenance, and replacement of public
infrastructure, including drinking water systems, wastewater treatment
facilities, sewer systems, solid waste facilities, fire protection facilities, roads,
and bridges;

(f) an implementation strategy that includes:
(1) a timetable for implementing the growth policy;
(i) a list of conditions that will lead to a revision of the growth policy; and

(i11) a timetable for reviewing the growth policy at least once every 5 years
and revising the policy if necessary;

(g) a statement of how the governing bodies will coordinate and cooperate
with other jurisdictions that explains:

(1) if a governing body is a city or town, how the governing body will
coordinate and cooperate with the county in which the city or town is located on
matters related to the growth policy;

(1) if a governing body is a county, how the governing body will coordinate
and cooperate with cities and towns located within the county’s boundaries on
matters related to the growth policy;

(h) a statement explaining how the governing bodies will:
(i) define the criteria in 76-3-608(3)(a); and

(i1) evaluate and make decisions regarding proposed subdivisions with
respect to the criteria in 76-3-608(3)(a); and

(1) a statement explaining how public hearings regarding proposed
subdivisions will be conducted.

(4) A growth policy may:

(a) include one or more neighborhood plans. A neighborhood plan must be
consistent with the growth policy.

(b) establish minimum criteria defining the jurisdictional area for a
neighborhood plan;

(c) establish an infrastructure plan that, at a minimum, includes:

(i) projections, in maps and text, of the jurisdiction’s growth in population
and number of residential, commercial, and industrial units over the next 20
years;
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(it) for a city, a determination regarding if and how much of the city’s growth
is likely to take place outside of the city’s existing jurisdictional area over the next
20 years and a plan of how the city will coordinate infrastructure planning with
the county or counties where growth is likely to take place;

(iti) for a county, a plan of how the county will coordinate infrastructure
planning with each of the cities that project growth outside of city boundaries
and into the county’s jurisdictional area over the next 20 years;

(iv) for cities, a land use map showing where projected growth will be guided
and at what densities within city boundaries;

(v) for cities and counties, a land use map that designates infrastructure
planning areas adjacent to cities showing where projected growth will be guided
and at what densities;

(vt) using maps and text, a description of existing and future public facilities
necessary to efficiently serve projected development and densities within
infrastructure planning areas, including, whenever feasible, extending
interconnected municipal street networks, sidewalks, trail systems, public
transit facilities, and other municipal public facilities throughout the
infrastructure planning area. For the purposes of this subsection (4)(c)(vi),
public facilities include but are not limited to drinking water treatment and
distribution facilities, sewer systems, wastewater treatment facilities, solid
waste disposal facilities, parks and open space, schools, public access areas,
roads, highways, bridges, and facilities for fire protection, law enforcement, and
emergency services;

(vii) a description of proposed land use management techniques and
incentives that will be adopted to promote development within cities and in an
infrastructure planning area, including land use management techniques and
incentives that address issues of housing affordability;

(viit) a description of how and where projected development inside municipal
boundaries for cities and inside designated joint infrastructure planning areas
for cities and counties could adversely impact:

(A) threatened or endangered wildlife and critical wildlife habitat and
corridors;

(B) water available to agricultural water users and facilities;

(C) the ability of public facilities, including schools, to safely and efficiently
service current residents and future growth;

(D) a local government’s ability to provide adequate local services, including
but not limited to emergency, fire, and police protection;

(E) the safety of people and property due to threats to public health and
safety, including but not limited to wildfire, flooding, erosion, water pollution,
hazardous wildlife interactions, and traffic hazards;

(F) natural resources, including but not limited to forest lands, mineral
resources, streams, rivers, lakes, wetlands, and ground water; and

(G) agricultural lands and agricultural production; and

(ix) a description of measures, including land use management techniques
and incentives, that will be adopted to avoid, significantly reduce, or mitigate the
adverse impacts identified under subsection (4)(c)(viii).
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(5) The planning board may propose and the governing bodies may adopt
additional elements of a growth policy in order to fulfill the purpose of this
chapter.”

Section 3. Planning fees — limit. (1) Governing bodies that have
committed in a resolution to adopting or that have adopted a growth policy that
includes the provisions of 76-1-601(4)(c) may assess planning fees to pay for
services that fulfill the purposes of Title 76, chapter 1. The planning fees are in
addition to any other fees authorized by law and may be collected as part of
either subdivision applications or zoning permits.

(2) Planning fees may not exceed $50 for each residential lot or unit or $250
for each commercial, industrial, or other type of lot or unit.

Section 4. Exemption for certain subdivisions. (1) A subdivision that
meets the criteria in subsection (2) is exempt from the following requirements:

(a) preparation of an environmental assessment as required by 76-3-603;
(b) apublic hearing on the subdivision application pursuant to 76-3-605; and
(c) review of the subdivision for the criteria listed in 76-3-608(3)(a).

(2) To qualify for the exemptions in subsection (1), a subdivision must meet
the following criteria:

(a) the proposed subdivision is entirely within an area inside or adjacent to
an incorporated city or town where the governing body has adopted a growth
policy that includes the provisions of 76-1-601(4)(c);

(b) the proposed subdivision is entirely within an area subject to zoning
adopted pursuant to 76-2-203 or 76-2-304 that avoids, significantly reduces, or
mitigates adverse impacts identified in a growth policy that includes the
provisions of 76-1-601(4)(c); and

(c) the subdivision proposal includes a description of future public facilities
and services, using maps and text, that are necessary to efficiently serve the
projected development.

Section 5. Section 76-3-605, MCA, is amended to read:

“76-3-605. Hearing on subdivision application. (1) Except as provided
in 76-3-609 [and section 4] and subject to the regulations adopted pursuant to
76-3-504(1)(0) and 76-3-615, at least one public hearing on the subdivision
application must be held by the governing body, its authorized agent or agency,
or both and the governing body, its authorized agent or agency, or both shall
consider all relevant evidence relating to the public health, safety, and welfare,
including the environmental assessment if required, to determine whether the
subdivision application should be approved, conditionally approved, or denied
by the governing body.

(2) When a proposed subdivision is also proposed to be annexed to a
municipality, the governing body of the municipality shall hold joint hearings on
the subdivision application and annexation whenever possible.

(3) Notice of the hearing must be given by publication in a newspaper of
general circulation in the county not less than 15 days prior to the date of the
hearing. The subdivider, each property owner of record whose property is
immediately adjoining the land included in the preliminary plat, and each
purchaser under contract for deed of property immediately adjoining the land
included in the preliminary plat must also be notified of the hearing by
registered or certified mail not less than 15 days prior to the date of the hearing.
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(4) When a hearing is held by an agent or agency designated by the
governing body, the agent or agency shall act in an advisory capacity and
recommend to the governing body the approval, conditional approval, or denial
of the proposed subdivision. This recommendation must be submitted to the
governing body in writing not later than 10 working days after the public
hearing.”

Section 6. Section 76-3-608, MCA, is amended to read:

“76-3-608. Criteria for local government review. (1) The basis for the
governing body’s decision to approve, conditionally approve, or deny a proposed
subdivision is whether the subdivision application, preliminary plat, applicable
environmental assessment, public hearing, planning board recommendations,
or additional information demonstrates that development of the proposed
subdivision meets the requirements of this chapter. A governing body may not
deny approval of a proposed subdivision based solely on the subdivision’s
impacts on educational services.

(2) The governing body shall issue written findings of fact that weigh the
criteria in subsection (3), as applicable.

(3) A subdivision proposal must undergo review for the following primary
criteria:

except when the governing body has
established an exemption pursuant to subsection (6) of this section or except as
provided in 76-3-509 exin, [section 4], or 76-3-609(2) or (4), theimpaet the impact
on agriculture, agricultural water user facilities, local services, the natural
environment, wildlife and wildlife habitat, and public health and safety;

(b) compliance with:
(1) the survey requirements provided for in part 4 of this chapter;

(i1) the local subdivision regulations provided for in part 5 of this chapter;
and

(i11) the local subdivision review procedure provided for in this part;

(c) the provision of easements for the location and installation of any
planned utilities; and

(d) the provision of legal and physical access to each parcel within the
proposed subdivision and the required notation of that access on the applicable
plat and any instrument of transfer concerning the parcel.

(4) The governing body may require the subdivider to design the proposed
subdivision to reasonably minimize potentially signifieant significant adverse
impacts identified through the review required under subsection (3). The
governing body shall issue written findings to justify the reasonable mitigation
required under this subsection (4).

(5) (a) In reviewing a proposed subdivision under subsection (3) and when
requiring mitigation under subsection (4), a governing body may not
unreasonably restrict a landowner’s ability to develop land, but it is recognized
that in some instances the unmitigated impacts of a proposed development may
be unacceptable and will preclude approval of the subdivision.

(b) When requiring mitigation under subsection (4), a governing body shall
consult with the subdivider and shall give due weight and consideration to the
expressed preference of the subdivider.
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(6) The governing body may exempt proposed subdivisions that are entirely

within the boundaries of designated geographic areas from the review criteria in
subsection (3)(a) if all of the following requirements have been met:

(a) the governing body has adopted a growth policy pursuant to chapter 1
that:

(i) addresses the criteria in subsection (3)(a);
(i) evaluates the impact of development on the criteria in subsection (3)(a);

(iti) describes zoning regulations that will be implemented to address the
criteria in subsection (3)(a); and

(iv) identifies one or more geographic areas where the governing body intends
to authorize an exemption from review of the criteria in subsection (3)(a); and

(b) the governing body has adopted zoning regulations pursuant to chapter 2,
part 2 or 3, that:

(i) apply to the entire area subject to the exemption, and
(it) address the criteria in subsection (3)(a), as described in the growth policy.

€H(7) A governing body may conditionally approve or deny a proposed
subdivision as a result of the water and sanitation information provided
pursuant to 76-3-622 or public comment received pursuant to 76-3-604 on the
information provided pursuant to 76-3-622 only if the conditional approval or
denial is based on existing subdivision, zoning, or other regulations that the
governing body has the authority to enforce.”

Section 7. Section 76-3-609, MCA, is amended to read:

“76-3-609. Review procedure for minor subdivisions —
determination of sufficiency of application — governing body to adopt
regulations. (1) Minor subdivisions must be reviewed as provided in this
section and subject to the applicable local regulations adopted pursuant to
76-3-504.

(2) Ifthe tract of record proposed to be subdivided has not been subdivided or
created by a subdivision under this chapter or has not resulted from a tract of
record that has had more than five parcels created from that tract of record
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under 76-3-201 or 76-3-207 since July 1, 1973, then the proposed subdivision is a
first minor subdivision from a tract of record and, when legal and physical access
to all lots is provided, must be reviewed as follows:

(a) Except as provided in subsection (2)(b), the governing body shall
approve, conditionally approve, or deny the first minor subdivision from a tract
of record within 35 working days of a determination by the reviewing agent or
agency that the application contains required elements and sufficient
information for review. The determination and notification to the subdivider
must be made in the same manner as is provided in 76-3-604(1) through (3).

(b) The subdivider and the reviewing agent or agency may agree to an
extension or suspension of the review period, not to exceed 1 year.

(c) Except as provided in subsection (2)(d)(iii), an application must include a
summary of the probable impacts of the proposed subdivision based on the
criteria described in 76-3-608(3).

(d) The following requirements do not apply to the first minor subdivision
from a tract of record as provided in subsection (2):

(1) the requirement to prepare an environmental assessment;

(i1) the requirement to hold a hearing on the subdivision application
pursuant to 76-3-605; and

(111) the requirement to review the subdivision for the criteria contained in
76-3-608(3)(a) if the minor subdivision is proposed in the portion of a
jurisdictional area that has adopted zoning regulations that address the criteria
in 76-3-608(3)(a).

(e) The governing body may adopt regulations that establish requirements
for the expedited review of the first minor subdivision from a tract of record. The
following apply to a proposed subdivision reviewed under the regulations:

(1) 76-3-608(3); and

(i1) the provisions of Title 76, chapter 4, part 1, whenever approval is
required by those provisions.

(3) Except as provided in [section 4] and subsection (4) of this section, any
minor subdivision that is not a first minor subdivision from a tract of record, as
provided in subsection (2), is a subsequent minor subdivision and must be
reviewed as provided in 76-3-601 through 76-3-605, 76-3-608, 76-3-610 through
76-3-614, and 76-3-620.

(4) The governing body may adopt subdivision regulations that establish
requirements for review of subsequent minor subdivisions that meet or exceed
the requirements that apply to the first minor subdivision, as provided in
subsection (2) and this chapter.

(5) (a) Review and approval, conditional approval, or denial of a subdivision
under this chapter may occur only under those regulations in effect at the time
that a subdivision application is determined to contain sufficient information for
review as provided in subsection (2).

(b) If regulations change during the period that the application is reviewed
for required elements and sufficient information, the determination of whether
the application contains the required elements and sufficient information must
be based on the new regulations.”
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Section 8. Codification instruction. (1) [Section 3] is intended to be
codified as an integral part of Title 76, chapter 1, part 4, and the provisions of
Title 76, chapter 1, part 4, apply to [section 3].

(2) [Section 4] is intended to be codified as an integral part of Title 76,
chapter 3, part 6, and the provisions of Title 76, chapter 3, part 6, apply to
[section 4].

Section 9. Effective date. [This act] is effective on passage and approval.
Approved May 8, 2007

CHAPTER NO. 456
[SB 213]

AN ACT PROVIDING THAT THE ESTIMATED FAIR MARKET VALUE
MUST BE DETERMINED BY A MONTANA-LICENSED AND
MONTANA-CERTIFIED APPRAISER; AMENDING SECTIONS 77-2-213,
77-2-363, AND 77-2-364, MCA; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 77-2-213, MCA, is amended to read:

“77-2-213. Department to investigate. (I) When a proposal for an
exchange pursuant to 77-2-211 is made and the owners of the respective tracts
involved seem agreeable to negotiate sueh exchanges, the proposal shall must be
referred to the department and the department shall thoroughly investigate all
the lands involved in the proposal, and estimate the value of all of the lands, and
consider every factor in connection with the proposal as that may affect the
public interest.

(2) The estimated fair market value must be determined by a
Montana-licensed and Montana-certified appraiser.”

Section 2. Section 77-2-363, MCA, is amended to read:

“77-2-363. Land banking land sales and limitations. (1) (a) The board
may not cumulatively sell or dispose of more than 100,000 acres of state land.
Seventy-five percent of the acreage cumulatively sold must be isolated parcels
that do not have a legal right of access by the public. At any one time during the
life of the land banking process, the board may not sell more than 20,000 acres of
state land unless the board has acted to use the revenue from that land to make
purchases pursuant to 77-2-364.

(b) The estimated fair market value must be determined by a
Montana-licensed and Montana-certified appraiser.

(2) (a) A person bidding to purchase state land offered for sale shall 45 days
prior to the day of auction deposit with the department a bid bond in the form of a
certified check or cashier’s check drawn on any Montana bank equal to at least
50% of the minimum sale price specified by the department pursuant to
77-2-323(1) to guarantee the bidder’s payment of the purchase price.

(b) If the current lessee of the land to be sold has initiated the sale as
authorized by 77-2-364, the lessee may cancel the sale by giving notice to the
department at least 30 days prior to the day of the auction. When the sale is
canceled by the lessee, the lessee shall pay the costs incurred by the department



2033 MONTANA SESSION LAWS 2007 Ch. 456

for the preparation of the sale including any costs incurred for preparation of
documents required by 75-1-201.

(¢) The department shall retain the bid bond of the successful bidder and
shall return the bid bonds of the unsuccessful bidders. If the successful bidder
fails to comply with the terms of the sale for any reason, the successful bidder’s
bid bond must be forfeited and credited to the interest and income account of the
proper trust.

(3) Except for a sale that is initiated by the lessee of the parcel of land
proposed for sale, prior to the proposed sale of any parcel of state land under the
land banking process, the board shall give 60 days’ notice of the proposed sale to
the lessee of the parcel to allow the lessee sufficient time to determine whether
the lessee wishes to propose an exchange of the land to the board.

(4) For a sale initiated by the board or the department, the lessee of the land
must be afforded all the rights and privileges to match the high bid, as provided
in 77-2-324.

Section 3. Section 77-2-364, MCA, is amended to read:

“77-2-364. Land banking purchases. (1) The board may select and
purchase, lease, receive by donation, hold in trust, or in any manner acquire for
and in the name of the state of Montana, in trust for the beneficiaries specified in
sections 10 through 19 of The Enabling Act of Congress (approved February 22,
1889, 25 Stat. 676), as amended, any interest in real property and
improvements, tracts, and leaseholds of land that the board considers proper in
order to best provide prudent, maximum, long-term revenue for the
beneficiaries.

(2) Sales of state land may be initiated only by the board, the department, or
at the request of a lessee, pursuant to 77-1-202, 77-1-301, 77-2-301, or 77-2-308.
The board shall ensure that the full market value of the land sold is realized for
each trust by using the appraisal, sale, advertising, and competitive bid
procedures contained within 77-2-303, 77-2-321, 77-2-322, 77-2-323, and
77-2-324. The estimated fair market value must be determined by a
Montana-licensed and Montana-certified appraiser.

(3) When it is not inconsistent with the purpose of the trust, the board shall
purchase land possessing legal access for all legal purposes.

(4) When purchasing land, easements, or improvements for the existing
trusts, the board shall develop and apply appraisal and revenue projection
procedures to ensure that the land or easements proposed for purchase or that
the improvements proposed to be acquired are likely to produce more net
revenue for the affected trust than the revenue that was produced from the land
that was sold. The board may not purchase land, easements, or improvements
pursuant to 77-2-361 through 77-2-367 unless it has first prudently determined
that the land, easements, or improvements are likely to produce a greater or
equal annual rate of return, as may be reasonably expected over a 20-year
accounting period, with an acceptable level of risk for the affected trust, than the
current annual rate of return from the state land that has been sold pursuant to
77-2-363. As guidance, the board shall use generally accepted accounting
standards and the Uniform Appraisal Standards for Federal Land Acquisitions
published by the U.S. department of justice and the appraisal institute.

(5) Prior to purchasing any land, easements, or improvements, the board
shall determine that the financial risks and benefits of the purchase are
prudent, financially productive investments that are consistent with the board’s
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fiduciary duty as a reasonably prudent trustee of a perpetual trust. For the
purposes of implementing 77-2-361 through 77-2-367, that duty requires the
board to:

(a) discharge its duties with the care, skill, prudence, and diligence that a
prudent person acting in a similar capacity with the same resources and
familiar with similar matters should exercise in the conduct of an enterprise of
similar character and aims;

(b) diversify the land holdings of each trust to minimize the risk of loss and
maximize the sustained rate of return;

(c) discharge its duties and powers solely in the interest of and for the benefit
of the trust managed,;

(d) discharge its duties subject to the fiduciary standards set forth in
72-34-114; and

(e) maintain, as closely as possible, the existing land base of each trust,
consistent with the state’s fiduciary duty.

(6) Prior to purchasing a parcel of land in excess of 160 acres in any
particular county, the board shall consult with the county commissioners of the
county in which the parcel is located.”

Section 4. Effective date. [This act] is effective on passage and approval.
Approved May 8, 2007

CHAPTER NO. 457
[SB 227

AN ACT PROVIDING THAT A JUSTICE’S COURT WRIT OF EXECUTION
MAY BE SERVED ANYWHERE IN THE STATE; REVISING THE
PROCEDURE FOR A JUDGMENT DEBTOR TO CLAIM AN EXEMPTION
FROM EXECUTION ON CERTAIN PROPERTY; PROVIDING A
PROCEDURE FOR ALEVY ON A TAX REFUND OR OTHER STATE FUNDS
THAT ARE DUE TO A JUDGMENT DEBTOR; PROVIDING THAT A
LEVYING OFFICER MAY PERFORM CERTAIN TASKS THAT MAY BE
PERFORMED BY A SHERIFF OR CONSTABLE; INCREASING THE TIME
WHEN A JUSTICE MAY ISSUE AN ALTAS SUMMONS FROM 1 YEAR TO 2
YEARS FROM THE DATE OF THE FILING OF THE COMPLAINT,;
PROVIDING THAT A PARTY AT THE PARTY’S DISCRETION MAY APPEAR
IN CERTAIN JUSTICE’'S COURT PRETRIAL PROCEEDINGS BY
TELEPHONE CONFERENCE; AND AMENDING SECTIONS 3-10-304,
25-13-212,25-13-402, 25-14-101, 25-31-409, 25-31-710, AND 25-31-1104, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 3-10-304, MCA, is amended to read:

“3-10-304. Territorial extent of civil jurisdiction. (1) The civil
jurisdiction of a justice’s court extends to the limits of the county in which it is
held, and except as provided in subsection (2), intermediate and final process of a
justice’s court in a county may be issued to and served in any part of the county.

(2) A summons or a writ of execution of a justice’s court may be served in any
county of the state.”

Section 2. Section 25-13-212, MCA, is amended to read:
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“25-13-212. Claiming exemption — process — time for hearing. (1) To
claim an exemption from execution, a judgment debtor shall file a written
request for a hearing with the court that issued the execution accompanied by a
written statement that describes the property that the judgment debtor claims is
exempt and the reasons for the claim that the property is exempt and
accompanied by copies of any documentation upon which the judgment debtor is
relying for the exemption claim. Phe-request-must-bein-writingand-a A copy of
the request, statement, and any documentation must be mailed by the judgment
debtor on the date of filing to the judgment creditor or the judgment creditor’s
attorney and to the sheriff or levying officer. The request, statement, and any
documentation must be filed within 10 days, excluding weekends and holidays,
of the date of:

(a) the judgment debtor’s receipt of notification of execution; if notification
was by personal service; or

(b) the date notification was mailed to the judgment debtor pursuant to
25-13-211(2).

(2) If the judgment debtor does not file & the request, statement, and any
documentation fer claiming an exemption hearing within the period provided
for in subsection (1), the judgment debtor may not claim an exemption in the
seized property.

(3) A court that receives a request for an exemption hearing, along with the
statement and any documentation, shall conduct the hearing within 10 days,
excluding weekends and holidays, from the date of receipt of the request.

(4) The court shall forward the order determining the judgment debtor’s
exemption claim to the sheriff or levying officer.”

Section 3. Section 25-13-402, MCA, is amended to read:

“25-13-402. How writ executed. (1) (a) The sheriff or levying officer shall,
subject to subseetion subsections (6) and (7), execute the writ against the

property of the judgment debtor not later than 120 days after receipt of the writ
by:

(i) levying on a sufficient amount of propertys; if there is sufficient property;
(i1) collecting or selling the things in action; and

(ii1) selling the other property and paying to the judgment creditor or the
judgment creditor’s attorney as much of the proceeds as will satisfy the
judgment.

(b) (i) If the third party is a corporation or other legal entity, service must be
accomplished by personally serving the writ upon an officer or supervising
employee of the third party or upon a department or person designated by the
third party or by serving the writ by mail, as provided in subsection (1)(b)(i1).

(i1) Service by mail upon a corporation or other legal entity must be
consented to in writing by the corporation or other legal entity and may be made
by mailing a copy of the writ to an officer or supervising employee of the third
party or to a department or person designated by the third party. Service may be
mailed out of state, at the direction of the third party, if the third party processes
garnishments or levies from a location outside the state. If service is by mail, it
must be accompanied by a notice that the officer or employee receiving the writ
is required to forward the writ to the person responsible for processing the levy
for the third party if the officer or employee initially receiving the writ is not the
proper party to process the levy. The writ must be considered served on the date



Ch. 457 MONTANA SESSION LAWS 2007 2036

and time that the writ is received by the officer, supervising employee, or
designee of the third party, but not later than 5 business days after it is mailed.

(c) A levy under subsection (1)(b) is effective when the writ is served by
personal service or by mail; as provided in subsection (1)(b)(ii).

(2) Any proceeds in excess of the judgment and accruing costs must be
returned to the judgment debtor unless otherwise directed by the judgment or
order of the court. When the sheriff or levying officer determines that there is
more property of the judgment debtor than is sufficient to satisfy the judgment
and accruing costs, the sheriff or levying officer shall levy only on the part of the
property that the judgment debtor may indicate if the property indicated is
sufficient to satisfy the judgment and costs.

(3) With respect to property held by a third party, including but not limited
to banks, credit unions, and other financial institutions and those parties
identified in 25-13-306, the third party shall respond to the levy based on the
assets held at the time of levy. Response must be made within 10 business days
following the date of the levy by delivering the assets or payments to the sheriff
or levying officer.

(4) Except for perishable property, the sheriff or levying officer shall hold
any property or money levied upon for 10 days, excluding weekends and
holidays, following notification of execution upon the judgment debtor. After
that time, the sheriff or levying officer may sell the property and pay the money
to the judgment creditor.

(5) If the first levy is not sufficient to satisfy the writ, the sheriff or levying
officer may levy, from time to time and as often as necessary, within the 120 days
until the judgment is satisfied or the writ expires.

(6) (a) A levy upon the earnings of a judgment debtor continues in effect for
120 days or until the judgment is satisfied, whichever occurs first. The levy
applies to earnings due on or after the date of service through the expiration of
the writ. Earnings withheld from a judgment debtor must be remitted to the
sheriff or levying officer within 5 days of the day the earnings are withheld.

(b) The sheriff or levying officer shall clearly mark the expiration date upon
all served copies of the writ and notice.

(c) Except as provided in subsection A (8), multiple levies served under this
subsection (6) have priority according to the date and time of service upon the
employer.

(d) The return of service on a levy upon the earnings of a judgment debtor is
returned in the same manner provided for in 25-13-404.

(7) A levy upon a state tax refund or any other funds that are due to the
Jjudgment debtor from a Montana state agency continues in effect for 120 days or
until the judgment is satisfied, whichever occurs first. The levy applies to any
funds due on or after the date of service through the expiration of the writ.
Payment of funds withheld from a judgment debtor must be remitted to the
sheriff or levying officer within 10 days of the date the funds would have been sent
to the judgment debtor in the normal course of business. Any levy on state funds
is subordinate to the department of revenue’s right of offset for delinquent taxes
or other debt as provided in 15-30-149, 15-30-310, 15-31-404, 15-36-315,
15-39-106, 15-39-109, 15-68-516, 15-70-110, 15-72-113, Title 17, chapter 4, and
39-51-1307.
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€H(8) This section is not intended to supersede any state or federal laws
regarding priority that must be given to certain levies and executions.”

Section 4. Section 25-14-101, MCA, is amended to read:

“25-14-101. Debtor to answer concerning his debtor’s property when
execution unsatisfied. When an execution against property of the judgment
debtor or of any one of several debtors in the same judgment, issued to a levying
officer or the sheriff of the county where ke the judgment debtor resides or, if ke
the judgment debtor does not reside in this state, to a levying officer or the sheriff
of the county where the judgment is docketed, is returned unsatisfied in whole
or in part, the judgment creditor, at any time after sueh the return is made, is
entitled to an order from a judge of the court requiring sueh the judgment debtor
to appear and answer concerning his the judgment debtor’s property before sueh
the judge or a referee appointed by him the judge at a time and place specified in
the order;. butnoe However, a judgment debtor who is a state resident may not be
required to attend before a judge or referee eut-of outside the county in which ke
the judgment debtor resides.”

Section 5. Section 25-31-409, MCA, is amended to read:

“25-31-409. Alias summons. If the summons is returned without being
served upon any or all of the defendants, the justice, upon the demand of the
plaintiff, may issue an alias summons in the same form as the original. The
justice may, within a—year 2 years from the date of the filing of the complaint,
issue as many alias summonses as may be demanded by the plaintiff.”

Section 6. Section 25-31-710, MCA, is amended to read:

“25-31-710. Pretrial conferences or hearings — appearance by
telephone conference. (1) At-the-diseretion—of the-eourt;a A party or the
party’s attorney may make an appearance by telephone conference in a pretrial
conference or other hearing under this chapter if:

(a) the party does not need to or intend to offer evidence at the pretrial
conference or hearing; and

(b) the party does not reside within the county in which the case is filed or
the party’s or the party’s attorney’s principal place of business is not located in
that county, and

(c) at least 10 days before the pretrial conference or other hearing, the party or
the party’s attorney intending to appear by telephone conference provides written
notice to the court and to all parties or the attorneys for the parties.

(2) The party requesting the telephone conference is responsible for
arranging the telephone conference and paying the associated costs.”

Section 7. Section 25-31-1104, MCA, is amended to read:

“25-31-1104. Manner of execution. The sheriff, ex constable, or levying
officer to whom the execution is directed must shall execute the same the
execution in the same manner as the sheriff or levying officer is required by the
provisions of Title 25, chapter 13, to proceed upon executions direeted-to-him:;.
and-the When an execution is directed to a constable, whenthe-exeeutionis
direetedto-him; the constable is vested for that purpose with all the powers of the
sheriff or levying officer.”

Approved May 8, 2007
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CHAPTER NO. 458
[SB 270]

AN ACT REVISING THE FILING DEADLINE FOR INDEPENDENT
CANDIDATES AND POLITICAL PARTIES NOT PARTICIPATING IN
PRIMARY ELECTIONS; AND AMENDING SECTION 13-10-503, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 13-10-503, MCA, is amended to read:

“13-10-503. Filing deadlines. (1) A petition for nomination and the
affidavits of circulation required by 13-27-302, accompanied by the required
filing fee, must be filed with the same officer with whom other nominations for
the office sought are filed. Petitions must be submitted, at least 1 week before
the deadline for filing, to the election administrator in the county where the
signer resides for verification and certification by the procedures provided in
13-27-303 through 13-27-306. Intheevent If there are insufficient signatures on
the petition, additional signatures may be submitted before the deadline for
filing.

(2) Except as prov1ded in 13- 10 504, each petltlon must be flled befefe%he

by the deadlme establzshed in
13-10-201(6).”

Section 2. Coordination instruction. If both House Bill No. 520 and [this
act] are passed and approved and both amend 13-10-503, then the sections
amending 13-10-503 are void and 13-10-503 must read as follows:

“13-10-503. Filing deadlines. (1) A petition for nomination and the
affidavits of circulation required by 13-27-302, accompanied by the required
filing fee, must be filed with the same officer with whom other nominations for
the office sought are filed. Petitions must be submitted, at least 1 week before
the deadline for filing, to the election administrator in the county where the
signer resides for verification and certification by the procedures provided in
13-27-303 through 13-27-306. Intheevent If there are insufficient signatures on
the petition, additional signatures may be submitted before the deadline for
filing. If sufficient signatures are verified and certified pursuant to 13-10-502,
the county election administrator shall file the petition for nomination with the
same officer with whom other nominations for the office sought are filed.

(2) Except as provided in 13-10-504, each petition for nomination,
accompanled by the requzred lezng fee must be flled befefe—%he—seheduled

pﬂmﬁ%yeleeﬁeiﬂ%ﬁe%seheduled by the deadlme establzshed in 13 10- 201(6') 7
Approved May 8, 2007

CHAPTER NO. 459
[SB 309]

AN ACT PROHIBITING THE CONFISCATION OF PRIVATELY OWNED
FIREARMS WITHIN THE STATE FOLLOWING THE DECLARATION OF
AN EMERGENCY OR DISASTER; AND PROVIDING FOR ENFORCEMENT.

Be it enacted by the Legislature of the State of Montana:
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Section 1. Confiscation of firearm by government prohibited —
private right of action — costs and expenses. (1) Following a declaration of
an emergency or disaster pursuant to Title 10, chapter 3, a peace officer or other
person acting or purporting to act on behalf of the state or a political subdivision
of the state may not take a confiscation action.

(2) After a violation of subsection (1) has occurred, the party injured by a
confiscation action may bring an action for damages in a court having
jurisdiction.

(3) A party awarded damages pursuant to this section must also be awarded
the party’s costs and expenses in bringing the action, including reasonable
attorney fees.

(4) (a) As used in this section, “confiscation action” means the intentional
deprivation by a person in Montana of a privately owned firearm.

(b) The term does not include the taking of a firearm from a person:

(1) in self-defense;

(11) possessing a firearm while the person is committing a felony or
misdemeanor; or

(i11)) who may not lawfully possess the firearm because of a prior criminal
conviction.

Section 2. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 10, chapter 3, and the provisions of Title 10, chapter 3,
apply to [section 1].

Approved May 8, 2007

CHAPTER NO. 460
[SB 342]

AN ACT REQUIRING APPLICANTS FOR LICENSURE AS SOCIAL
WORKERS AND PROFESSIONAL COUNSELORS TO SUBMIT
FINGERPRINTS FOR CRIMINAL BACKGROUND CHECKS PRIOR TO THE
ISSUANCE OF A LICENSE; AMENDING SECTIONS 37-22-101, 37-22-301,
37-23-101, AND 37-23-202, MCA; AND PROVIDING AN APPLICABILITY
DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 37-22-101, MCA, is amended to read:

“37-22-101. Purpose. (1) The legislature finds and declares that because
the profession of social work profoundly affects the lives of people of this state, it
is the purpose of this chapter to provide for the common good by:

(a) insuring ensuring the ethical, qualified, and professional practice of
social work; and

(b) instituting an effective mechanism for obtaining accurate public
information regarding an applicant’s criminal background:

(i) to prevent convicted criminal offenders who committed crimes relevant to
working with children, the elderly, the mentally ill, or other vulnerable persons
from obtaining a Montana social work license as an attempt to gain access to and
perpetrate crimes against new victims, and
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(it) to protect the state from claims of negligence.

(2) This chapter and the rules promulgated under 37-22-201 set standards of
qualification, education, training, and experience and wil establish
professional ethics for those who seek to engage in the practice of social work as
licensed social workers.”

Section 2. Section 37-22-301, MCA, is amended to read:

“37-22-301. License requirements — exemptions. (1) A license
applicant shall satisfactorily complete an examination prescribed by the board.

(2) Before an applicant may take the examination, the applicant shall
present three letters of reference from licensed social workers, licensed clinical
social workers, psychiatrists, or psychologists who have knowledge of the
applicant’s professional performance and shall demonstrate to the board that
the applicant:

(a) has a doctorate or master’s degree in social work from a program
accredited by the council on social work education or approved by the board;

(b) has completed at least 24 months of supervised post master’s degree
work experience in psychotherapy, which included 3,000 hours of social work
experience, of which at least 1,500 hours were in direct client contact, within the
past 5 years; and

(c) abides by the social work ethical standards adopted under 37-22-201.

(3) An applicant who fails the examination may reapply to take the
examination.

(4) An applicant is exempt from the examination requirement if the
applicant satisfies the board that the applicant is licensed, certified, or
registered under the laws of a state or territory of the United States that
imposes substantially the same requirements as this chapter and that the
applicant has passed an examination similar to that required by the board.

(5) (a) As a prerequisite to the issuance of a license, the board shall require the
applicant to submit fingerprints for the purpose of fingerprint checks by the
Montana department of justice and the federal bureau of investigation.

(b) The applicant shall sign a release of information to the board and is
responsible to the department of justice for the payment of all fees associated with
the criminal background check.

(¢) Upon completion of the criminal background check, the department of
Jjustice shall forward all criminal justice information, as defined in 44-5-103,
concerning the applicant that involves the conviction of a criminal offense in any
Jjurisdiction to the board, as authorized in 44-5-303.

(d) At the conclusion of any background check required by this section, the
board must receive the criminal background check report but may not receive the
fingerprint card of the applicant. Upon receipt of the criminal background check
report, the department of justice shall promptly destroy the fingerprint card of
the applicant.

(6) If an applicant has a history of criminal convictions, then pursuant to
87-1-203, the applicant has the opportunity to demonstrate to the board that the
applicant is sufficiently rehabilitated to warrant the public trust, and if the
board determines that the applicant is not, the license may be denied.”

Section 3. Section 37-23-101, MCA, is amended to read:
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“37-23-101. Purpose. (1) The legislature finds and declares that because
the profession of professional counseling profoundly affects the lives of people of
this state, it is the purpose of this chapter to provide for the common good by:

(a) ensuring the ethical, qualified, and professional practice of professional
counseling; and

(b) instituting an effective mechanism for obtaining accurate public
information regarding an applicant’s criminal background.:

(i) to prevent convicted criminal offenders who committed crimes relevant to
working with children, the elderly, the mentally ill, or other vulnerable persons
from obtaining a Montana professional counseling license as an attempt to gain
access to and perpetrate crimes against new victims; and

(it) to protect the state from claims of negligence.

(2) This chapter and the rules promulgated by the board under 37-22-201 set
standards of qualification, education, training, and experience and establish
professional ethics for those who seek to engage in the practice of professional
counseling as licensed professional counselors.”

Section 4. Section 37-23-202, MCA, is amended to read:

“37-23-202. Licensure requirements. (1) An applicant for licensure must
have satisfactorily:

(a) completed a planned graduate program of 60 semester hours, primarily
counseling in nature, 6 semester hours of which were earned in an advanced
counseling practicum that resulted in a graduate degree from an institution
accredited to offer a graduate program in counseling;

(b) completed 3,000 hours of counseling practice supervised by a licensed
professional counselor or licensed member of an allied mental health profession,
at least half of which was postdegree. The applicant must have each supervisor
endorse the application for licensure, attesting to the number of hours
supervised.

(c) passed an examination prepared and administered by:

(1) the national board of certified counselors; or

(i1) the national academy of certified clinical mental health counselors; and
(d) completed an application.

(2) The board shall provide by rule for licensure of a person who possesses a
graduate degree that consists of a minimum of 45 semester hours primarily
related to counseling and that is from an institution accredited to offer a
graduate program in counseling, by specifying the additional graduate credit
hours necessary to fulfill the requirements of subsection (1)(a) in counseling
courses in an approved program within a period of 5 years.

(3) (a) As a prerequisite to the issuance of a license, the board shall require the
applicant to submit fingerprints for the purpose of fingerprint checks by the
Montana department of justice and the federal bureau of investigation.

(b) The applicant shall sign a release of information to the board and is
responsible to the department of justice for the payment of all fees associated with
the criminal background check.

(¢) Upon completion of the criminal background check, the department of
Jjustice shall forward all criminal justice information, as defined in 44-5-103,
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concerning the applicant that involves the conviction of a criminal offense in any
jurisdiction to the board, as authorized in 44-5-303.

(d) At the conclusion of any background check required by this section, the
board must receive the criminal background check report but may not receive the
fingerprint card of the applicant. Upon receipt of the criminal background check
report, the department of justice shall promptly destroy the fingerprint card of
the applicant.

(4) If an applicant has a history of criminal convictions, then pursuant to
87-1-203, the applicant has the opportunity to demonstrate to the board that the
applicant is sufficiently rehabilitated to warrant the public trust, and if the
board determines that the applicant is not, the license may be denied.”

Section 5. Coordination instruction. If House Bill No. 668 and [this act]
are both passed and approved, then the section in [this act] amending 37-22-301
is void and 37-22-301 is amended to read as follows:

“37-22-301. License requirements — exemptions. (1) A license
applicant shall satisfactorily complete an examination prescribed by the board.

(2) Before an applicant may take the examination, the applicant shall
present three letters of reference from licensed social workers, licensed clinical
social workers, psychiatrists, or psychologists who have knowledge of the
applicant’s professional performance and shall demonstrate to the board that
the applicant:

(a) has a doctorate or master’s degree in social work from a program
accredited by the council on social work education or approved by the board;

(b) has completed at least 24 months of supervised post master’s degree
work experience in psychotherapy, which included 3,000 hours of social work
experience, of which at least 1,500 hours were in direct client contact, within the
past 5 years; and

(c) abides by the social work ethical standards adopted under 37-22-201.

(3) An applicant who fails the examination may reapply to take the
examination.

(4) An applicant is exempt from the examination requirement if the
applicant satisfies the board that the applicant is licensed, certified, or
registered under the laws of a state or territory of the United States that
imposes substantially the same requirements as this chapter and that the
applicant has passed an examination similar to that required by the board.

(5) As a prerequisite to the issuance of a license, the board shall require the
applicant to submit fingerprints for the purpose of fingerprint checks by the
Montana department of justice and the federal bureau of investigation as
provided in 37-1-307.

(6) If an applicant has a history of criminal convictions, then pursuant to
37-1-203, the applicant has the opportunity to demonstrate to the board that the
applicant is sufficiently rehabilitated to warrant the public trust, and if the
board determines that the applicant is not, the license may be denied.”

Section 6. Coordination instruction. If House Bill No. 668 and [this act]
are both passed and approved, then the section amending 37-23-202 in [this act]
is void and 37-23-202 is amended to read as follows:

“37-23-202. Licensure requirements. (1) An applicant for licensure must
have satisfactorily:
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(a) completed a planned graduate program of 60 semester hours, primarily
counseling in nature, 6 semester hours of which were earned in an advanced
counseling practicum that resulted in a graduate degree from an institution
accredited to offer a graduate program in counseling;

(b) completed 3,000 hours of counseling practice supervised by a licensed
professional counselor or licensed member of an allied mental health profession,
at least half of which was postdegree. The applicant must have each supervisor
endorse the application for licensure, attesting to the number of hours
supervised.

(c) passed an examination prepared and administered by:

(1) the national board of certified counselors; or

(i1) the national academy of certified clinical mental health counselors; and
(d) completed an application.

(2) The board shall provide by rule for licensure of a person who possesses a
graduate degree that consists of a minimum of 45 semester hours primarily
related to counseling and that is from an institution accredited to offer a
graduate program in counseling, by specifying the additional graduate credit
hours necessary to fulfill the requirements of subsection (1)(a) in counseling
courses in an approved program within a period of 5 years.

(3) As a prerequisite to the issuance of a license, the board shall require the
applicant to submit fingerprints for the purpose of fingerprint checks by the
Montana department of justice and the federal bureau of investigation as
provided in 37-1-307.

(4) If an applicant has a history of criminal convictions, then pursuant to
87-1-203, the applicant has the opportunity to demonstrate to the board that the
applicant is sufficiently rehabilitated to warrant the public trust, and if the
board determines that the applicant is not, the license may be denied.”

Section 7. Applicability. [This act] applies to applications for licensure
submitted on or after [the effective date of this act].

Approved May 8, 2007

CHAPTER NO. 461
[SB 384]

AN ACT ALLOWING A PRIVATE LANDOWNER TO HAVE AN
ABANDONED VEHICLE REMOVED FROM THE LANDOWNER’S
PROPERTY AFTER MEETING A 5-DAY WAITING PERIOD; AND
AMENDING SECTION 61-12-401, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 61-12-401, MCA, is amended to read:

“61-12-401. Taking vehicle into custody. (1) The following law
enforcement agencies may take into custody any motor vehicle found abandoned
for a period of 48 hours or more on a public highway or for a period of 5 days or
more on a city street, public property, or private property:

(a) the Montana highway patrol if the vehicle is upon the right-of-way of any
public highway other than a county road,;
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(b) the sheriff of the county if the vehicle is upon the right-of-way of any
county road;

(c) the city police if the vehicle is upon a city street.

(2) The Montana highway patrol, sheriff of the county, or city police may use
their personnel, equipment, and facilities for the removal and storage of the
vehicle or may hire other personnel, equipment, and facilities for those
purposes. The sheriff of the county or the chief of police of the city in which the
vehicle is being stored may request reimbursement of the hired removal charge
from the motor vehicle recycling and disposal program of the department of
environmental quality in an amount and manner established by rules adopted
by the department of environmental quality for this purpose.

(3) (a) At the request of the owner or person in lawful possession or control of
the private property, the sheriff of the county in which the vehicle is located or
the city police of the city in which the vehicle is located may remove and hold it in
the manner and upon the conditions provided in subsections (1) and (2).

(b) A private landowner owning property considered to be part of ways of this
state open to the public, as defined in 61-8-101, who can demonstrate meeting the
5-day waiting period in subsection (1) by calling one of the law enforcement
agencies listed in subsection (1) at the start of the 5-day period may remove the
abandoned vehicle within the conditions provided for in subsections (1) and (2).”

Approved May 8, 2007

CHAPTER NO. 462
[SB 386]

AN ACT INCREASING THE PENALTY FOR PERSONS WHO DRIVE ON
PUBLIC HIGHWAYS WITHOUT OBTAINING A VALID DRIVER’S
LICENSE; AND AMENDING SECTIONS 61-5-102 AND 61-5-212, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 61-5-102, MCA, is amended to read:

“61-5-102. Drivers to be licensed — penalties. (1) (a) Except as provided
in 61-5-104, a person may not drive a motor vehicle upon a highway in this state
unless the person has a valid Montana driver’s license. A person may not receive
a Montana driver’s license until the person surrenders to the department all
valid driver’s licenses issued by any other jurisdiction. A person may not have in
the person’s possession or under the person’s control more than one valid
Montana driver’s license at any time.

(b) Except as provided in subsection (1)(c), the penalty for a first violation of
this section is a fine of not more than $500 or imprisonment for not more than 6
months, or by both fine and imprisonment. The penalty for second and
subsequent violations of this section is a fine of not more than $500 and
imprisonment for not less than 2 days or more than 6 months.

(c) A person who iseligible to hold a driver’s license and has obtained a valid
driver’s license but has not renewed the license as provided in 61-5-111(3)(c) is
not subject to the penalties in subsection (1)(b).

(2) (a) A license is not valid for the operation of a motorcycle unless the
holder of the license has completed the requirements of 61-5-110 and the license
has been clearly marked with the words “motorcycle endorsement”.
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(b) A license is not valid for the operation of a commercial motor vehicle
unless the holder of the license has completed the requirements of 61-5-110, the
license has been clearly marked with the words “commercial driver’s license”,
and the license bears the proper endorsement for:

(1) the specific vehicle type or types being operated; or
(i1) the passengers or type or types of cargo being transported.

(3) When a city or town requires a licensed driver to obtain a local driving
license or permit, a license or permit may not be issued unless the applicant
presents a state driver’s license valid under the provisions of this chapter.”

Section 2. Section 61-5-212, MCA, is amended to read:

“61-5-212. Driving while license suspended or revoked — penalty —
second offense of driving without valid license or licensing exemption —
seizure of vehicle or rendering vehicle inoperable. (1) (a) A person
commits the offense of driving a motor vehicle without a valid license or without
statutory exemption or during a suspension or revocation period if the person
drives:

(1) a motor vehicle on any public highway of this state at a time when the
person’s privilege to do so is suspended or revoked in this state or any other
state; er

(i1) a commercial motor vehicle while the person’s commercial driver’s
license is revoked, suspended, or canceled in this state or any other state or the
person is disqualified from operating a commercial motor vehicle under federal
regulations:; or

(iti) a motor vehicle on any public highway of this state without possessing a
valid driver’s license, as provided in 61-5-102, or without proof of a statutory
exemption, as provided in 61-5-104.

(b) (i) Except as provided in subsection (1)(b)(ii), a A person convicted of the
offense of driving a motor vehicle without a valid driver’s license or without proof
of a statutory exemption for the second time or driving during a suspension or
revocation period shall be punished by imprisonment for not less than 2 days or
more than 6 months and may be fined not more than $500;-exeept-thatif.

(it) If the reason for the suspension or revocation was that the person was
convicted of a violation of 61-8-401 or 61-8-406 or a similar offense under the
laws of any other state or the suspension was under 61-8-402 or 61-8-409 or a
similar law of any other state for refusal to take a test for alcohol or drugs
requested by a peace officer who believed that the person might be driving under
the influence, the person shall be punished by imprisonment for a term of not
less than 2 days or more than 6 months or a fine not to exceed $2,000, or both,
and in addition, the court may order the person to perform up to 40 hours of
community service.

(2) (a) The department upon receiving a record of the conviction of any
person under this section upon a charge of driving a noncommercial vehicle
while the person’s driver’s license or privilege to drive was suspended or revoked
shall extend the period of suspension or revocation for an additional 1-year
period.

(b) Upon receiving a record of the conviction of any person under this section
upon a charge of driving a commercial motor vehicle while the person’s
commercial driver’s license was revoked, suspended, or canceled or the person
was disqualified from operating a commercial motor vehicle under federal
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regulations, the department shall suspend the person’s commercial driver’s
license in accordance with 61-8-802.

(3) The vehicle owned and operated at the time of an offense under this
section by a person whose driver’s license is suspended for violating the
provisions of 61-8-401, 61-8-402, 61-8-406, 61-8-409, or 61-8-410 must, upon a
person’s first conviction, be seized or rendered inoperable by the county sheriff
of the convicted person’s county of residence for a period of 30 days.

(4) The sentencing court shall order the action provided for under subsection
(3) and shall specify the date on which the vehicle is to be returned or again
rendered operable. The vehicle must be seized or rendered inoperable by the
sheriff within 10 days after the conviction.

(5) A convicted person is responsible for all costs associated with actions
taken under subsection (3). Joint ownership of the vehicle with another person
does not prohibit the actions required by subsection (3) unless the sentencing
court determines that those actions would constitute an extreme hardship on a
joint owner who is determined to be without fault.

(6) A court may not suspend or defer imposition of penalties provided by this
section.”

Approved May 8, 2007

CHAPTER NO. 463
[SB 387]

AN ACT REQUIRING HEALTH INSURERS TO DISCLOSE INFORMATION
ABOUT COVERED BENEFITS FOR CANCER SCREENING; AMENDING
SECTIONS 2-18-704, 33-22-244, 33-22-262, 33-22-521, 33-31-102, AND
33-31-301, MCA; AND PROVIDING A DELAYED EFFECTIVE DATE.

WHEREAS, early detection of cancer can save lives and improve and
increase treatment options for patients; and

WHEREAS, screening tests for cancer are the main tool for early detection of
cancer; and

WHEREAS, health insurers may not routinely provide information on the
coverage provided for cancer screenings; and

WHEREAS, state law requires health insurers to provide a summary of
benefits offered to consumers; and

WHEREAS, because of the importance of early detection, consumers
deserve and will benefit from information about the types of cancer screenings
that a policy covers.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 2-18-704, MCA, is amended to read:

“2-18-704. Mandatory provisions. (1) An insurance contract or plan
issued under this part must contain provisions that permit:

(a) the member of a group who retires from active service under the
appropriate retirement provisions of a defined benefit plan provided by law or,
in the case of the defined contribution plan provided in Title 19, chapter 3, part
21, a member with at least 5 years of service and who is at least age 50 while in
covered employment to remain a member of the group until the member
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becomes eligible for medicare under the federal Health Insurance for the Aged
Act, 42 U.S.C. 1395, as amended, unless the member is a participant in another
group plan with substantially the same or greater benefits at an equivalent cost
or unless the member is employed and, by virtue of that employment, is eligible
to participate in another group plan with substantially the same or greater
benefits at an equivalent cost;

(b) the surviving spouse of a member to remain a member of the group as
long as the spouse is eligible for retirement benefits accrued by the deceased
member as provided by law unless the spouse is eligible for medicare under the
federal Health Insurance for the Aged Act or unless the spouse has or is eligible
for equivalent insurance coverage as provided in subsection (1)(a);

(c) the surviving children of a member to remain members of the group as
long as they are eligible for retirement benefits accrued by the deceased member
as provided by law unless they have equivalent coverage as provided in
subsection (1)(a) or are eligible for insurance coverage by virtue of the
employment of a surviving parent or legal guardian.

(2) An insurance contract or plan issued under this part must contain the
provisions of subsection (1) for remaining a member of the group and also must
permit:

(a) the spouse of a retired member the same rights as a surviving spouse
under subsection (1)(b);

(b) the spouse of a retiring member to convert a group policy as provided in
33-22-508; and

(¢) continued membership in the group by anyone eligible under the
provisions of this section, notwithstanding the person’s eligibility for medicare
under the federal Health Insurance for the Aged Act.

(3) (a) A state insurance contract or plan must contain provisions that
permit a legislator to remain a member of the state’s group plan until the
legislator becomes eligible for medicare under the federal Health Insurance for
the Aged Act, 42 U.S.C. 1395, as amended, if the legislator:

(i) terminates service in the legislature and is a vested member of a state
retirement system provided by law; and

(i1) notifies the department of administration in writing within 90 days of the
end of the legislator’s legislative term.

(b) Aformer legislator may not remain a member of the group plan under the
provisions of subsection (3)(a) if the person:

(1) 1s a member of a plan with substantially the same or greater benefits at an
equivalent cost; or

(i1) is employed and, by virtue of that employment, is eligible to participate in
another group plan with substantially the same or greater benefits at an
equivalent cost.

(c) Alegislator who remains a member of the group under the provisions of
subsection (3)(a) and subsequently terminates membership may not rejoin the
group plan unless the person again serves as a legislator.

(4) (a) A state insurance contract or plan must contain provisions that
permit continued membership in the state’s group plan by a member of the
judges’ retirement system who leaves judicial office but continues to be an
inactive vested member of the judges’ retirement system as provided by
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19-5-301. The judge shall notify the department of administration in writing
within 90 days of the end of the judge’s judicial service of the judge’s choice to
continue membership in the group plan.

(b) A former judge may not remain a member of the group plan under the
provisions of this subsection (4) if the person:

(1) 1s a member of a plan with substantially the same or greater benefits at an
equivalent cost;

(i1) is employed and, by virtue of that employment, is eligible to participate in
another group plan with substantially the same or greater benefits at an
equivalent cost; or

(i11) becomes eligible for medicare under the federal Health Insurance for the
Aged Act, 42 U.S.C. 1395, as amended.

(c) Ajudge who remains a member of the group under the provisions of this
subsection (4) and subsequently terminates membership may not rejoin the
group plan unless the person again serves in a position covered by the state’s
group plan.

(5) A person electing to remain a member of the group under subsection (1),
(2), (3), or (4) shall pay the full premium for coverage and for that of the person’s
covered dependents.

(6) An insurance contract or plan issued under this part that provides for the
dispensing of prescription drugs by an out-of-state mail service pharmacy, as
defined in 37-7-702:

(a) must permit any member of a group to obtain prescription drugs from a
pharmacy located in Montana that is willing to match the price charged to the
group or plan and to meet all terms and conditions, including the same
professional requirements that are met by the mail service pharmacy for a drug,
without financial penalty to the member; and

(b) may only be with an out-of-state mail service pharmacy that is registered
with the board under Title 37, chapter 7, part 7, and that is registered in this
state as a foreign corporation.

(7) An insurance contract or plan issued under this part must include
coverage for treatment of inborn errors of metabolism, as provided for in
33-22-131.

(8) An insurance contract or plan issued under this part must include
substantially equivalent or greater coverage for outpatient self-management
training and education for the treatment of diabetes and certain diabetic
equipment and supplies as provided in 33-22-129.

(9) Prior to issuance of an insurance contract or plan under this part, written
informational materials describing the contract’s or plan’s cancer screening
coverages must be provided to a prospective group or plan member.”

Section 2. Section 33-22-244, MCA, is amended to read:

“33-22-244. Disclosure standards — individual policy. (1) In order to
provide for full and fair disclosure in the sale of disability insurance, an
individual disability insurance policy may not be delivered or issued for delivery
in this state unless an outline of coverage is filed with and approved by the
insurance commissioner in accordance with 33-1-501 and is delivered to the
applicant at the time the application is made.

(2) The outline of coverage must include:
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(a) a general description of the principal benefits and coverages provided by
the policy;

b)(b) a general description of the insured’s financial responsibility under
the policy, including, if applicable, the amount of the deductible, the amount or
percentage of copayment, and the maximum annual out-of-pocket expenses to
be paid by the insured;

{e)(c) a statement of the maximum lifetime benefit available under the
policy;

{b(d) a statement of the estimated periodic premium to be paid by the
insured;

{e)(e) a general description of the factors or case characteristics that the
insurer may consider in establishing or changing the premiums and, if
applicable, in determining the insurability of the applicant;

@D(f) a prominently displayed statement of the insured’s responsibility for
payment of billed charges beyond those charges reimbursed by the insurer when
the insured uses health care services from a health care provider who is outside
a network of health care providers used by the insurer; and

{2)(g) a general description of the trend of premium increases or decreases
for comparable policies issued by the insurer during the preceding 5 years, if the
trend data is available.

(38) The outline of coverage may include any other information that the
insurer considers relevant to the applicant’s selection of an appropriate
individual disability policy.

(4) An insurer or producer shall provide to an individual, upon request, an
outline of coverage for any health benefit product marketed to the general
public. The outline of coverage provided under this subsection may exclude the
statement of the estimated periodic premium to be paid by the insured.

(5) Prior to issuance of an individual disability insurance policy, written
informational materials describing the policy’s cancer screening coverages must
be provided to a potential applicant. The informational materials are not subject
to filing with and approval of the insurance commissioner.”

Section 3. Section 33-22-262, MCA, is amended to read:

“33-22-262. (Temporary) Limited coverage individual health benefit
plan or managed care plan — demonstration project — criteria —
rulemaking. (1) The commissioner of insurance may approve a 12-month
demonstration project that allows a health insurance issuer to offer a limited
coverage individual health benefit plan or managed care plan. The criteria for
approval of a 12-month demonstration project include but are not limited to the
following:

(a) the plan mustinclude significant outpatient services and may not consist
of inpatient benefits only;

(b) the plan may be offered only to residents of Montana who have been
uninsured for 90 days or longer, except that at the discretion of the health
insurance issuer, the plan may be offered to residents of Montana if the
applicant:

(1) lost eligibility for a health plan because of age; or
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(i1) lost coverage under a federally funded health insurance program, such as
medicare, medicaid, or the Montana children’s health insurance program,
because of age or failure to meet financial guidelines; and

(c) the commissioner may adopt rules that describe additional criteria to be
used to determine approval of demonstration projects. Additional criteria must
relate to the purpose as stated in 33-22-261(2).

(2) The health benefit plan or managed care plan must specify the health
services that are included and must specifically list the health services that will
be limited or not be covered from the partial list of state-required coverage in
subsection (3). The limitations and exclusions of the plan must be prominently
displayed on the application and on the outline of coverage required by
33-22-244.

(38) Subject to subsection (4), if specifically listed as a limitation or an
exclusion of coverage in the proposal, a demonstration project may limit or
exclude the following health services from its health benefit plan or managed
care plan:

(a) coverage of a newborn, as provided in 33-22-301, 33-30-1001, and
33-31-301EB)e) 33-31-301(3)(e), which may be subject only to the same extent of
the limitations and exclusions contained in the parent’s policy;

(b) coverage for severe mental illness, as provided in 33-22-706;

(c) coverage for mental health services, as provided in 33-31-30HB)} e}
33-31-301(3)(2)(i);

(d) benefits for emergency services, as provided in 33-36-201 and 33-36-205;

(e) coverage for certain basic health care services described in
33-31-102(2)(b) and (2)(h)(v);

(f) services provided by a specific category of licensed health care
practitioner to be provided to the covered person for a health-related condition
in a health benefit plan or managed care plan, including services described in
33-22-125 and 33-30-1017,

(g) coverage for diabetic education, treatment, services, and supplies, as
provided in 33-22-129; or

(h) coverage for treatment of inborn errors of metabolism, as provided in
33-22-131.

(4) All health benefit plan and managed care plan demonstration projects
are subject to the following provisions:

(a) the requirement that any plan that covers physical illness generally
must cover severe mental illness in a way that is no less favorable than that level
provided for other physical illness generally as required by federal law;

(b) the prohibition against discrimination in 49-2-309;
(c) except as provided in subsection (3)(d), the provisions in Title 33, chapter
36, regarding network adequacy and quality assurance; and

(d) all other applicable provisions of Title 33, except those listed in
subsection (3).

(5) Upon a renewal request and approval by the insurance commissioner, a
demonstration project may be renewed for additional 12-month increments for a
maximum total of 5 years. (Terminates June 30, 2009—sec. 14, Ch. 325, L.
2003.)”
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Section 4. Section 33-22-521, MCA, is amended to read:

“33-22-521. Disclosure standards — group policy. (1) In order to
provide for full and fair disclosure in the sale of disability insurance, a group
disability insurance policy may not be delivered or issued for delivery in this
state unless an outline of coverage is filed with and approved by the insurance
commissioner in accordance with 33-1-501 and is delivered to the applicant at
the time the application is made.

(2) The outline of coverage must include:

(a) a general description of the principal benefits and coverages provided by
the policy;

{b}(b) a general description of the insured’s financial responsibility under
the policy, including, if applicable, the amount of the deductible, the amount or
percentage of copayment, and the maximum annual out-of-pocket expenses to
be paid by the insured;

{e)(c) a statement of the maximum lifetime benefit available under the
policy;

{)(d) a statement of the estimated periodic premium to be paid by the
insured;

{e)(e) a general description of the factors or case characteristics that the
insurer may consider in establishing or changing the premiums and, if
applicable, in determining the insurability of the applicant;

©(f) a prominently displayed statement of the insured’s responsibility for
payment of billed charges beyond those charges reimbursed by the insurer when
the insured uses health care services from a health care provider who is outside
a network of health care providers used by the insurer; and

{2)(g) a general description of the trend of premium increases or decreases
for comparable policies issued by the insurer during the preceding 5 years, if the
trend data is available.

(3) If applicable, the outline of coverage must disclose that the policy does
not contain coverage for mental illness or chemical dependency.

(4) The outline of coverage may include any other information that the
insurer considers relevant to the applicant’s selection of an appropriate group
disability policy.

(5) An insurer or producer shall provide to an individual, upon request, an
outline of coverage for any health benefit product marketed to the general
public. The outline of coverage provided under this subsection may exclude the
statement of the estimated periodic premium to be paid by the insured.

(6) An outline of coverage must also be sent to an employee when an
employee is sent a certificate of insurance.

(7) Prior to issuance of a group disability insurance policy, written
informational materials describing the policy’s cancer screening coverages must
be provided to a prospective applicant. The informational materials are not
subject to filing with and approval of the insurance commissioner.”

Section 5. Section 33-31-102, MCA, is amended to read:

“33-31-102. Definitions. As used in this chapter, unless the context
requires otherwise, the following definitions apply:
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(1) “Affiliation period” means a period that, under the terms of the health
insurance coverage offered by a health maintenance organization, must expire
before the health insurance coverage becomes effective.

(2) “Basic health care services” means:

(a) consultative, diagnostic, therapeutic, and referral services by a provider;

(b) inpatient hospital and provider care;

(c) outpatient medical services;

(d) medical treatment and referral services;

(e) accident and sickness services by a provider to each newborn infant of an
enrollee pursuant to 33-31-30H3)}e) 33-31-301(3)(e);

(f) care and treatment of mental illness, alcoholism, and drug addiction;

(g) diagnostic laboratory and diagnostic and therapeutic radiologic services;

(h) preventive health services, including:

(i) immunizations;

(i1) well-child care from birth;

(ii1) periodic health evaluations for adults;

(iv) voluntary family planning services;

(v) infertility services; and

(vi) children’s eye and ear examinations conducted to determine the need for
vision and hearing correction;

(i) minimum mammography examination, as defined in 33-22-132;

(j) outpatient self-management training and education for the treatment of
diabetes along with certain diabetic equipment and supplies as provided in
33-22-129; and

(k) treatment and medical foods for inborn errors of metabolism. “Medical
foods” and “treatment” have the meanings provided for in 33-22-131.

(3) “Commissioner” means the commissioner of insurance of the state of
Montana.

(4) “Enrollee” means a person:
(a) who enrolls in or contracts with a health maintenance organization;

(b) on whose behalf a contract is made with a health maintenance
organization to receive health care services; or

(c) on whose behalf the health maintenance organization contracts to
receive health care services.

(5) “Evidence of coverage” means a certificate, agreement, policy, or contract
issued to an enrollee setting forth the coverage to which the enrollee is entitled.

(6) “Health care services” means:
(a) the services included in furnishing medical or dental care to a person;
(b) the services included in hospitalizing a person;

(c) the services incident to furnishing medical or dental care or
hospitalization; or
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(d) the services included in furnishing to a person other services for the
purpose of preventing, alleviating, curing, or healing illness, injury, or physical
disability.

(7) “Health care services agreement” means an agreement for health care
services between a health maintenance organization and an enrollee.

(8) “Health maintenance organization” means a person who provides or
arranges for basic health care services to enrollees on a prepaid basis, either
directly through provider employees or through contractual or other
arrangements with a provider or a group of providers. This subsection does not
limit methods of provider payments made by health maintenance
organizations.

(9) “Insurance producer’” means an individual, partnership, or corporation
appointed or authorized by a health maintenance organization to solicit
applications for health care services agreements on its behalf.

(10) “Person” means:

(a) an individual;

(b) a group of individuals;

(¢) an insurer, as defined in 33-1-201;

(d) a health service corporation, as defined in 33-30-101;

(e) a corporation, partnership, facility, association, or trust; or

() aninstitution of a governmental unit of any state licensed by that state to
provide health care, including but not limited to a physician, hospital,
hospital-related facility, or long-term care facility.

(11) “Plan” means a health maintenance organization operated by an insurer
or health service corporation as an integral part of the corporation and not as a
subsidiary.

(12) “Point-of-service option” means a delivery system that permits an
enrollee of a health maintenance organization to receive health care services
from a provider who is, under the terms of the enrollee’s contract for health care
services with the health maintenance organization, not on the provider panel of
the health maintenance organization.

(13) “Provider” means a physician, hospital, hospital-related facility,
long-term care facility, dentist, osteopath, chiropractor, optometrist, podiatrist,
psychologist, licensed social worker, registered pharmacist, or advanced
practice registered nurse, as specifically listed in 37-8-202, who treats any
illness or injury within the scope and limitations of the provider’s practice or any
other person who is licensed or otherwise authorized in this state to furnish
health care services.

(14) “Provider panel” means those providers with whom a health
maintenance organization contracts to provide health care services to the
health maintenance organization’s enrollees.

(15) “Purchaser” means the individual, employer, or other entity, but not the
individual certificate holder in the case of group insurance, that enters into a
health care services agreement.

(16) “Uncovered expenditures” mean the costs of health care services that
are covered by a health maintenance organization and for which an enrollee is
liable if the health maintenance organization becomes insolvent.”
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Section 6. Section 33-31-301, MCA, is amended to read:

“33-31-301. (Temporary) Evidence of coverage — schedule of
charges for health care services. (1) Each enrollee residing in this state is
entitled to an evidence of coverage. The health maintenance organization shall
issue the evidence of coverage, except that if the enrollee obtains coverage
through an insurance policy issued by an insurer or a contract issued by a health
service corporation, whether by option or otherwise, the insurer or the health
service corporation shall issue the evidence of coverage.

(2) A health maintenance organization may not issue or deliver an
enrollment form, an evidence of coverage, or an amendment to an approved
enrollment form or evidence of coverage to a person in this state before a copy of
the enrollment form, the evidence of coverage, or the amendment to the
approved enrollment form or evidence of coverage is filed with and approved by
the commissioner in accordance with 33-1-501.

(3) An evidence of coverage issued or delivered to a person residing in this
state may not contain a provision or statement that is untrue, misleading, or
deceptive as defined in 33-31-312(1). The evidence of coverage must contain:

(a) a clear and concise statement, if a contract, or a reasonably complete
summary, if a certificate, of:

(1) the health care services and the insurance or other benefits, if any, to
which the enrollee is entitled;

(i1) any limitations on the services, kinds of services, or benefits to be
provided, including any deductible or copayment feature;

(ii1) the location at which and the manner in which information is available
as to how services may be obtained;

(iv) the total amount of payment for health care services and the indemnity
or service benefits, if any, that the enrollee is obligated to pay with respect to
individual contracts; and

(v) a clear and understandable description of the health maintenance
organization’s method for resolving enrollee complaints;

(b) definitions of geographical service area, emergency care, urgent care,
out-of-area services, dependent, and primary provider if these terms or terms of
similar meaning are used in the evidence of coverage and have an effect on the
benefits covered by the plan. The definition of geographical service area need
not be stated in the text of the evidence of coverage if the definition is adequately
described in an attachment that is given to each enrollee along with the evidence
of coverage.

(c) clear disclosure of each provision that limits benefits or access to service
in the exclusions, limitations, and exceptions sections of the evidence of
coverage. The exclusions, limitations, and exceptions that must be disclosed
include but are not limited to:

(1) emergency and urgent care;

(i1) restrictions on the selection of primary or referral providers;

(111) restrictions on changing providers during the contract period;

(iv) out-of-pocket costs, including copayments and deductibles;

(v) charges for missed appointments or other administrative sanctions;
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(vi) restrictions on access to care if copayments or other charges are not paid;
and

(vii) any restrictions on coverage for dependents who do not reside in the
service area.

{b(d) clear disclosure of any benefits for home health care, skilled nursing
care, kidney disease treatment, diabetes, maternity benefits for dependent
children, alcoholism and other drug abuse, and nervous and mental disorders;

{e)(e) except as provided in 33-22-262, a provision requiring immediate
accident and sickness coverage, from and after the moment of birth, to each
newborn infant of an enrollee or the enrollee’s dependents;

@(f) a provision providing coverage as required in 33-22-133;

{e)}(g) except as provided in 33-22-262, a provision requiring medical
treatment and referral services to appropriate ancillary services for mental
illness and for the abuse of or addiction to alcohol or drugs in accordance with
the limits and coverage provided in Title 33, chapter 22, part 7; however:

(1) after the primary care physician refers an enrollee for treatment of and
appropriate ancillary services for mental illness, alcoholism, or drug addiction,
the health maintenance organization may not limit the enrollee to a health
maintenance organization provider for the treatment of and appropriate
ancillary services for mental illness, alcoholism, or drug addiction;

@i1) if an enrollee chooses a provider other than the health maintenance
organization provider for treatment and referral services, the enrollee’s
designated provider shall limit treatment and services to the scope of the
referral in order to receive payment from the health maintenance organization;

(111) the amount paid by the health maintenance organization to the
enrollee’s designated provider may not exceed the amount paid by the health
maintenance organization to one of its providers for equivalent treatment or
services;

(iv) the provisions of this subsection 3)g) (3)(g) do not apply to services for
mental illness provided under the Montana medicaid program as established in
Title 53, chapter 6;

hy(h) a provision as follows:

“Conformity With State Statutes: Any provision of this evidence of coverage
that on its effective date is in conflict with the statutes of the state in which the
insured resides on that date is amended to conform to the minimum
requirements of those statutes.”

©)(i) a provision that the health maintenance organization shall issue,
without evidence of insurability, to the enrollee, dependents, or family members
continuing coverage on the enrollee, dependents, or family members:

(1) if the evidence of coverage or any portion of it on an enrollee, dependents,
or family members covered under the evidence of coverage ceases because of
termination of employment or termination of membership in the class or classes
eligible for coverage under the policy or because the employer discontinues the
business or the coverage;

(i1) if the enrollee had been enrolled in the health maintenance organization
for a period of 3 months preceding the termination of group coverage; and

(i11) if the enrollee applied for continuing coverage within 31 days after the
termination of group coverage. The conversion contract may not exclude, as a
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preexisting condition, any condition covered by the group contract from which
the enrollee converts.

§() aprovision that clearly describes the amount of money an enrollee shall
pay to the health maintenance organization to be covered for basic health care
services.

(4) Ahealth maintenance organization may amend an enrollment form or an
evidence of coverage in a separate document if the separate document is filed
with and approved by the commissioner in accordance with 33-1-501 and issued
to the enrollee.

(5) (a) Except as provided in 33-22-262, a health maintenance organization
shall provide the same coverage for newborn infants, required by subsection
3)¥e) (3)(e), as it provides for enrollees, except that for newborn infants, there
may be no waiting or elimination periods. A health maintenance organization
may not assess a deductible or reduce benefits applicable to the coverage for
newborn infants unless the deductible or reduction in benefits is consistent with
the deductible or reduction in benefits applicable to all covered persons.

(b) Except as provided in 33-22-262, a health maintenance organization may
not issue or amend an evidence of coverage in this state if it contains any
disclaimer, waiver, or other limitation of coverage relative to the accident and
sickness coverage or insurability of newborn infants of an enrollee or
dependents from and after the moment of birth.

(c) If a health maintenance organization requires payment of a specific fee to
provide coverage of a newborn infant beyond 31 days of the date of birth of the
infant, the evidence of coverage may contain a provision that requires
notification to the health maintenance organization, within 31 days after the
date of birth, of the birth of an infant and payment of the required fee.

(6) The provisions of 33-1-501 govern the filing and approval of health
maintenance organization forms.

(7) The commissioner may require a health maintenance organization to
submit any relevant information considered necessary in determining whether
to approve or disapprove a filing made pursuant to this section.

(8) Prior to issuance of an evidence of coverage, written informational
materials describing the contract’s cancer screening coverages must be provided
to a prospective applicant. The informational materials are not subject to filing
with and approval of the insurance commissioner. (Terminates June 30,
2009—sec. 14, Ch. 325, L. 2003.)

33-31-301. (Effective July 1, 2009) Evidence of coverage — schedule
of charges for health care services. (1) Each enrollee residing in this state is
entitled to an evidence of coverage. The health maintenance organization shall
issue the evidence of coverage, except that if the enrollee obtains coverage
through an insurance policy issued by an insurer or a contract issued by a health
service corporation, whether by option or otherwise, the insurer or the health
service corporation shall issue the evidence of coverage.

(2) A health maintenance organization may not issue or deliver an
enrollment form, an evidence of coverage, or an amendment to an approved
enrollment form or evidence of coverage to a person in this state before a copy of
the enrollment form, the evidence of coverage, or the amendment to the
approved enrollment form or evidence of coverage is filed with and approved by
the commissioner in accordance with 33-1-501.
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(3) An evidence of coverage issued or delivered to a person resident in this
state may not contain a provision or statement that is untrue, misleading, or
deceptive as defined in 33-31-312(1). The evidence of coverage must contain:

(a) a clear and concise statement, if a contract, or a reasonably complete
summary, if a certificate, of:

(1) the health care services and the insurance or other benefits, if any, to
which the enrollee is entitled;

(i1) any limitations on the services, kinds of services, or benefits to be
provided, including any deductible or copayment feature;

(ii1) the location at which and the manner in which information is available
as to how services may be obtained;

(iv) the total amount of payment for health care services and the indemnity
or service benefits, if any, that the enrollee is obligated to pay with respect to
individual contracts; and

(v) a clear and understandable description of the health maintenance
organization’s method for resolving enrollee complaints;

(b) definitions of geographical service area, emergency care, urgent care,
out-of-area services, dependent, and primary provider if these terms or terms of
similar meaning are used in the evidence of coverage and have an effect on the
benefits covered by the plan. The definition of geographical service area need
not be stated in the text of the evidence of coverage if the definition is adequately
described in an attachment that is given to each enrollee along with the evidence
of coverage.

(c) clear disclosure of each provision that limits benefits or access to service
in the exclusions, limitations, and exceptions sections of the evidence of
coverage. The exclusions, limitations, and exceptions that must be disclosed
include but are not limited to:

(1) emergency and urgent care;

(ii) restrictions on the selection of primary or referral providers;

(i11) restrictions on changing providers during the contract period;

(iv) out-of-pocket costs, including copayments and deductibles;

(v) charges for missed appointments or other administrative sanctions;

(vi) restrictions on access to care if copayments or other charges are not paid;
and

(vii) any restrictions on coverage for dependents who do not reside in the
service area.

{b(d) clear disclosure of any benefits for home health care, skilled nursing
care, kidney disease treatment, diabetes, maternity benefits for dependent
children, alcoholism and other drug abuse, and nervous and mental disorders;

{e)(e) a provision requiring immediate accident and sickness coverage, from
and after the moment of birth, to each newborn infant of an enrollee or the
enrollee’s dependents;

M(f) a provision providing coverage as required in 33-22-133;

{e)(g) a provision requiring medical treatment and referral services to
appropriate ancillary services for mental illness and for the abuse of or addiction
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to alcohol or drugs in accordance with the limits and coverage provided in Title
33, chapter 22, part 7; however:

(1) after the primary care physician refers an enrollee for treatment of and
appropriate ancillary services for mental illness, alcoholism, or drug addiction,
the health maintenance organization may not limit the enrollee to a health
maintenance organization provider for the treatment of and appropriate
ancillary services for mental illness, alcoholism, or drug addiction;

(i1) if an enrollee chooses a provider other than the health maintenance
organization provider for treatment and referral services, the enrollee’s
designated provider shall limit treatment and services to the scope of the
referral in order to receive payment from the health maintenance organization;

(11i) the amount paid by the health maintenance organization to the
enrollee’s designated provider may not exceed the amount paid by the health
maintenance organization to one of its providers for equivalent treatment or
services;

(iv) the provisions of this subsection 3)}g) (3)(g) do not apply to services for
mental illness provided under the Montana medicaid program as established in
Title 53, chapter 6;

)(h) a provision as follows:

“Conformity With State Statutes: Any provision of this evidence of coverage
that on its effective date is in conflict with the statutes of the state in which the
insured resides on that date is amended to conform to the minimum
requirements of those statutes.”

©(i) a provision that the health maintenance organization shall issue,
without evidence of insurability, to the enrollee, dependents, or family members
continuing coverage on the enrollee, dependents, or family members:

(i) if the evidence of coverage or any portion of it on an enrollee, dependents,
or family members covered under the evidence of coverage ceases because of
termination of employment or termination of membership in the class or classes
eligible for coverage under the policy or because the employer discontinues the
business or the coverage;

(1) if the enrollee had been enrolled in the health maintenance organization
for a period of 3 months preceding the termination of group coverage; and

(iii) if the enrollee applied for continuing coverage within 31 days after the
termination of group coverage. The conversion contract may not exclude, as a
preexisting condition, any condition covered by the group contract from which
the enrollee converts.

() aprovision that clearly describes the amount of money an enrollee shall
pay to the health maintenance organization to be covered for basic health care
services.

(4) Ahealth maintenance organization may amend an enrollment form or an
evidence of coverage in a separate document if the separate document is filed
with and approved by the commissioner in accordance with 33-1-501 and issued
to the enrollee.

(5) (a) A health maintenance organization shall provide the same coverage
for newborn infants, required by subsection 3)}e) (3)(e), as it provides for
enrollees, except that for newborn infants, there may be no waiting or
elimination periods. A health maintenance organization may not assess a
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deductible or reduce benefits applicable to the coverage for newborn infants
unless the deductible or reduction in benefits is consistent with the deductible or
reduction in benefits applicable to all covered persons.

(b) A health maintenance organization may not issue or amend an evidence
of coverage in this state if it contains any disclaimer, waiver, or other limitation
of coverage relative to the accident and sickness coverage or insurability of
newborn infants of an enrollee or dependents from and after the moment of
birth.

(c) If ahealth maintenance organization requires payment of a specific fee to
provide coverage of a newborn infant beyond 31 days of the date of birth of the
infant, the evidence of coverage may contain a provision that requires
notification to the health maintenance organization, within 31 days after the
date of birth, of the birth of an infant and payment of the required fee.

(6) The provisions of 33-1-501 govern the filing and approval of health
maintenance organization forms.

(7) The commissioner may require a health maintenance organization to
submit any relevant information considered necessary in determining whether
to approve or disapprove a filing made pursuant to this section.

(8) Prior to issuance of evidence of coverage, written informational materials
describing the contract’s cancer screening coverages must be provided to a
potential applicant. The informational materials are not subject to filing with
and approval of the insurance commissioner.”

Section 7. Effective date. [This act] is effective January 1, 2008.
Approved May 8, 2007

CHAPTER NO. 464
[SB 404]

AN ACT CLARIFYING LIABILITY FOR FIREFIGHTERS; PROVIDING FOR
LEGAL REPRESENTATION OF FIREFIGHTERS; REQUIRING THE
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION AND
LOCAL GOVERNMENTAL FIRE AGENCIES TO PAY ATTORNEY FEES;
AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Liability of firefighters. (1) A firewarden, firefighter, or
officer or employee of a state or governmental fire agency is not criminally liable
for acts or omissions while fighting fires other than acts or omissions committed
with demonstrable criminal intent.

(2) For the purposes of this section, “governmental fire agency” means a fire
protection entity organized under Title 7, chapter 33.

Section 2. Legal representation for state firefighters. (1) The
department shall pay reasonable attorney fees and costs for outside legal
counsel to defend a firefighter employed by the department against a criminal
prosecution for a good faith act or omission by the firefighter arising from the
firefighter’s performance of duties during a wildfire. The department may
determine whether the firefighter’s act or omission was in good faith and arising
from the performance of the firefighter’s duties during a wildfire. The
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requirement to pay attorney fees and costs does not apply to any postconviction
legal proceedings.

(2) The department shall adopt rules to implement this section.

Section 3. Legal representation for firewarden, firefighter, or
employee — local governmental fire agency. A local governmental fire
agency shall pay reasonable attorney fees and costs for outside legal counsel to
defend a firewarden, firefighter, or paid or volunteer employee of a local
governmental fire agency against a criminal prosecution arising from an act or
omission in the performance of duties on a fire or in fire training that is made in
good faith and within the course and scope of employment of the firewarden,
firefighter, or paid or volunteer employee. The local governmental fire agency
may determine whether the act or omission of the firewarden, firefighter, or
paid or volunteer employee was in good faith and arising from the performance
of the employee’s duties in a fire or in fire training. The requirement to pay
attorney fees and costs does not apply to any postconviction legal proceedings.

Section 4. Codification instruction. (1) [Section 1] is intended to be
codified as an integral part of Title 45, chapter 2, part 2, and the provisions of
Title 45, chapter 2, part 2, apply to [section 1].

(2) [Section 2] is intended to be codified as an integral part of Title 76,
chapter 13, part 1, and the provisions of Title 76, chapter 13, part 1, apply to
[section 2].

(3) [Section 3] is intended to be codified as an integral part of Title 7, chapter
33, and the provisions of Title 7, chapter 33, apply to [section 3].

Section 5. Effective date. [This act] is effective on passage and approval.
Approved May 8, 2007

CHAPTER NO. 465
[SB 411]

AN ACT REVISING ELIGIBILITY FOR ORDERS OF PROTECTION;
PROVIDING THAT A VICTIM OF ASSAULT, AGGRAVATED ASSAULT, OR
ASSAULT ON A MINOR IS ELIGIBLE FOR AN ORDER OF PROTECTION
REGARDLESS OF THE INDIVIDUAL’S RELATIONSHIP TO THE
OFFENDER; AMENDING SECTION 40-15-102, MCA; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE.
Be it enacted by the Legislature of the State of Montana:

Section 1. Section 40-15-102, MCA, is amended to read:

“40-15-102. Eligibility for order of protection. (1) A person may file a
petition for an order of protection if:

(a) the petitioner is in reasonable apprehension of bodily injury by the
petitioner’s partner or family member as defined in 45-5-206; or

(b) the petitioner is a victim of one of the following offenses committed by a
partner or family member:

(1) assault as defined in 45-5-201;

(i1) aggravated assault as defined in 45-5-202;

(ii1) intimidation as defined in 45-5-203;
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(iv) partner or family member assault as defined in 45-5-206;
(v) criminal endangerment as defined in 45-5-207;

(vi) negligent endangerment as defined in 45-5-208;

(vii) assault on a minor as defined in 45-5-212;

(viii) assault with a weapon as defined in 45-5-213;

(ix) unlawful restraint as defined in 45-5-301;

(x) kidnapping as defined in 45-5-302;

(x1) aggravated kidnapping as defined in 45-5-303; or

(xii) arson as defined in 45-6-103.

(2) The following individuals are eligible to file a petition for an order of
protection against the offender regardless of the individual’s relationship to the
offender:

(a) avictim of assault as defined in 45-5-201, aggravated assault as defined
in 45-5-202, assault on a minor as defined in 45-5-212, stalking as defined in
45-5-220, incest as defined in 45-5-507, sexual assault as defined in 45-5-502, or
sexual intercourse without consent as defined in 45-5-503; or

(b) a partner or family member of a victim of deliberate homicide as defined
in 45-5-102 or mitigated deliberate homicide as defined in 45-5-103.

(3) A parent, guardian ad litem, or other representative of the petitioner
may file a petition for an order of protection on behalf of a minor petitioner
against the petitioner’s abuser. At its discretion, a court may appoint a guardian
ad litem for a minor petitioner.

(4) A guardian must be appointed for a minor respondent when required by
Rule 17(c), Montana Rules of Civil Procedure, or by 25-31-602. An order of
protection is effective against a respondent regardless of the respondent’s age.

(5) A petitioner is eligible for an order of protection whether or not:
(a) the petitioner reports the abuse to law enforcement;

(b) charges are filed; or

(c) the petitioner participates in a criminal prosecution.

(6) If a petitioner is otherwise entitled to an order of protection, the length of
time between the abusive incident and the petitioner’s application for an order
of protection is irrelevant.”

Section 2. Effective date. [This act] is effective on passage and approval.
Approved May 8, 2007

CHAPTER NO. 466
[SB 417]

AN ACT AMENDING THE DEFINITION OF SPECIALTY HOSPITAL;
PROVIDING FOR ATTESTATION FOR LICENSING SPECIALTY
HOSPITALS; PROVIDING FOR DEPARTMENT OF PUBLIC HEALTH AND
HUMAN SERVICES RULEMAKING AUTHORITY; EXTENDING AND
REVISING THE MORATORIUM ON LICENSING SPECIALTY HOSPITALS;
AMENDING SECTIONS 50-5-101, 50-5-203, AND 50-5-245, MCA;
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REPEALING SECTION 6, CHAPTER 365, LAWS OF 2005; AND PROVIDING
AN IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE
APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 50-5-101, MCA, is amended to read:

“50-5-101. (Fempeorary) Definitions. As used in parts 1 through 3 of this
chapter, unless the context clearly indicates otherwise, the following definitions
apply:

(1) “Accreditation” means a designation of approval.

(2) “Accreditation association for ambulatory health care” means the
organization nationally recognized by that name that surveys ambulatory
surgical centers upon their requests and grants accreditation status to the
ambulatory surgical centers that it finds meet its standards and requirements.

(3) “Activities of daily living” means tasks usually performed in the course of
anormal day in a resident’s life that include eating, walking, mobility, dressing,
grooming, bathing, toileting, and transferring.

(4) “Adult day-care center” means a facility, freestanding or connected to
another health care facility, that provides adults, on a regularly scheduled
basis, with the care necessary to meet the needs of daily living but that does not
provide overnight care.

(5) (a) “Adult foster care home” means a private home or other facility that
offers, except as provided in 50-5-216, only light personal care or custodial care
to four or fewer disabled adults or aged persons who are not related to the owner
or manager of the home by blood, marriage, or adoption or who are not under the
full guardianship of the owner or manager.

(b) As used in this subsection (5), the following definitions apply:
(1) “Aged person” means a person as defined by department rule as aged.

(i1) “Custodial care” means providing a sheltered, family-type setting for an
aged person or disabled adult so as to provide for the person’s basic needs of food
and shelter and to ensure that a specific person is available to meet those basic
needs.

(ii1) “Disabled adult” means a person who is 18 years of age or older and who
is defined by department rule as disabled.

(iv) (A) “Light personal care” means assisting the aged person or disabled
adult in accomplishing such personal hygiene tasks as bathing, dressing, and
hair grooming and supervision of prescriptive medicine administration.

(B) The term does not include the administration of prescriptive
medications.

(6) “Affected person” means an applicant for a certificate of need, a health
care facility located in the geographic area affected by the application, an agency
that establishes rates for health care facilities, or a third-party payer who
reimburses health care facilities in the area affected by the proposal.

(7) “Assisted living facility” means a congregate residential setting that
provides or coordinates personal care, 24-hour supervision and assistance, both
scheduled and unscheduled, and activities and health-related services.

(8) “Capital expenditure” means:
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(a) an expenditure made by or on behalf of a health care facility that, under
generally accepted accounting principles, is not properly chargeable as an
expense of operation and maintenance; or

(b) a lease, donation, or comparable arrangement that would be a capital
expenditure if money or any other property of value had changed hands.

(9) “Certificate of need” means a written authorization by the department
for a person to proceed with a proposal subject to 50-5-301.

(10) “Chemical dependency facility” means a facility whose function is the
treatment, rehabilitation, and prevention of the use of any chemical substance,
including alcohol, that creates behavioral or health problems and endangers the
health, interpersonal relationships, or economic function of an individual or the
public health, welfare, or safety.

(11) “Clinical laboratory” means a facility for the microbiological, serological,
chemical, hematological, radiobioassay, cytological, immunohematological,
pathological, or other examination of materials derived from the human body for
the purpose of providing information for the diagnosis, prevention, or treatment
of a disease or assessment of a medical condition.

(12) “College of American pathologists” means the organization nationally
recognized by that name that surveys clinical laboratories upon their requests
and accredits clinical laboratories that it finds meet its standards and
requirements.

(13) “Commission on accreditation of rehabilitation facilities” means the
organization nationally recognized by that name that surveys rehabilitation
facilities upon their requests and grants accreditation status to a rehabilitation
facility that it finds meets its standards and requirements.

(14) “Comparative review” means a joint review of two or more certificate of
need applications that are determined by the department to be competitive in
that the granting of a certificate of need to one of the applicants would
substantially prejudice the department’s review of the other applications.

(15) “Congregate” means the provision of group services designed especially
for elderly or disabled persons who require supportive services and housing.

(16) “Construction” means the physical erection of a health care facility and
any stage of the physical erection, including groundbreaking, or remodeling,
replacement, or renovation of an existing health care facility.

(17) “Council on accreditation” means the organization nationally
recognized by that name that surveys behavioral treatment programs, chemical
dependency treatment programs, residential treatment facilities, and mental
health centers upon their requests and grants accreditation status to programs
and facilities that it finds meet its standards and requirements.

(18) “Critical access hospital” means a facility that is located in a rural area,
as defined in 42 U.S.C. 1395ww(d)(2)(D), and that has been designated by the
department as a critical access hospital pursuant to 50-5-233.

(19) “Department” means the department of public health and human
services provided for in 2-15-2201.

(20) “End-stage renal dialysis facility” means a facility that specializes in the
treatment of kidney diseases and includes freestanding hemodialysis units.

(21) “Federal acts” means federal statutes for the construction of health care
facilities.
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(22) “Governmental unit” means the state, a state agency, a county,
municipality, or political subdivision of the state, or an agency of a political
subdivision.

(23) (a) “Health care facility” or “facility” means all or a portion of an
institution, building, or agency, private or public, excluding federal facilities,
whether organized for profit or not, that is used, operated, or designed to provide
health services, medical treatment, or nursing, rehabilitative, or preventive
care to any individual. The term includes chemical dependency facilities, critical
access hospitals, end-stage renal dialysis facilities, home health agencies, home
infusion therapy agencies, hospices, hospitals, infirmaries, long-term care
facilities, intermediate care facilities for the developmentally disabled, medical
assistance facilities, mental health centers, outpatient centers for primary care,
outpatient centers for surgical services, rehabilitation facilities, residential care
facilities, and residential treatment facilities.

(b) The term does not include offices of private physicians, dentists, or other
physical or mental health care workers regulated under Title 37, including
licensed addiction counselors.

(24) “Home health agency” means a public agency or private organization or
subdivision of the agency or organization that is engaged in providing home
health services to individuals in the places where they live. Home health
services must include the services of a licensed registered nurse and at least one
other therapeutic service and may include additional support services.

(25) “Home infusion therapy agency’” means a health care facility that
provides home infusion therapy services.

(26) “Home infusion therapy services” means the preparation,
administration, or furnishing of parenteral medications or parenteral or enteral
nutritional services to an individual in that individual’s residence. The services
include an educational component for the patient, the patient’s caregiver, or the
patient’s family member.

(27) “Hospice” means a coordinated program of home and inpatient health
care that provides or coordinates palliative and supportive care to meet the
needs of a terminally ill patient and the patient’s family arising out of physical,
psychological, spiritual, social, and economic stresses experienced during the
final stages of illness and dying and that includes formal bereavement programs
as an essential component. The term includes:

(a) an inpatient hospice facility, which is a facility managed directly by a
medicare-certified hospice that meets all medicare certification regulations for
freestanding inpatient hospice facilities; and

(b) a residential hospice facility, which is a facility managed directly by a
licensed hospice program that can house three or more hospice patients.

(28) (a) “Hospital” means a facility providing, by or under the supervision of
licensed physicians, services for medical diagnosis, treatment, rehabilitation,
and care of injured, disabled, or sick individuals. Except as otherw1se prov1ded
by law, services provided may or may not include obstetrical care, emergency
care, or any other service allowed by state licensing authority. A hospital has an
organized medical staff that is on call and available within 20 minutes, 24 hours
a day, 7 days a week, and provides 24-hour nursing care by licensed registered
nurses. The term includes:

(1) hospitals specializing in providing health services for psychiatric,
developmentally disabled, and tubercular patients; and
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(i1) specialty hospitals.
(b) The term does not include critical access hospitals.

(29) “Infirmary” means a facility located in a university, college, government
institution, or industry for the treatment of the sick or injured, with the
following subdefinitions:

(a) an “infirmary—A” provides outpatient and inpatient care;
(b) an “infirmary—B” provides outpatient care only.

(30) (a) “Intermediate care facility for the developmentally disabled” means
afacility or part of a facility that provides intermediate developmental disability
care for two or more persons.

(b) The term does not include community homes for persons with
developmental disabilities that are licensed under 53-20-305 or community
homes for persons with severe disabilities that are licensed under 52-4-203.

(31) “Intermediate developmental disability care” means the provision of
intermediate nursing care services, health-related services, and social services
for persons with a developmental disability, as defined in 53-20-102, or for
persons with related problems.

(32) “Intermediate nursing care” means the provision of nursing care
services, health-related services, and social services under the supervision of a
licensed nurse to patients not requiring 24-hour nursing care.

(33) “Joint commission on accreditation of healthcare organizations” means
the organization nationally recognized by that name that surveys health care
facilities upon their requests and grants accreditation status to a health care
facility that it finds meets its standards and requirements.

(34) “Licensed health care professional” means a licensed physician,
physician assistant, advanced practice registered nurse, or registered nurse
who is practicing within the scope of the license issued by the department of
labor and industry.

(35) (a) “Long-term care facility” means a facility or part of a facility that
provides skilled nursing care, residential care, intermediate nursing care, or
intermediate developmental disability care to a total of two or more individuals
or that provides personal care.

(b) The term does not include community homes for persons with
developmental disabilities licensed under 53-20-305; community homes for
persons with severe disabilities, licensed under 52-4-203; youth care facilities,
licensed under 52-2-622; hotels, motels, boardinghouses, roominghouses, or
similar accommodations providing for transients, students, or individuals who
do not require institutional health care; or juvenile and adult correctional
facilities operating under the authority of the department of corrections.

(36) “Medical assistance facility” means a facility that meets both of the
following:

(a) provides inpatient care to ill or injured individuals before their
transportation to a hospital or that provides inpatient medical care to
individuals needing that care for a period of no longer than 96 hours unless a
longer period is required because transfer to a hospital is precluded because of
inclement weather or emergency conditions. The department or its designee
may, upon request, waive the 96-hour restriction retroactively and on a
case-by-case basis if the individual’s attending physician, physician assistant,
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or nurse practitioner determines that the transfer is medically inappropriate
and would jeopardize the health and safety of the individual.

(b) eitherislocated in a county with fewer than six residents a square mile or
is located more than 35 road miles from the nearest hospital.

(87) “Mental health center” means a facility providing services for the
prevention or diagnosis of mental illness, the care and treatment of mentally i1l
patients, the rehabilitation of mentally ill individuals, or any combination of
these services.

(38) “Nonprofit health care facility” means a health care facility owned or
operated by one or more nonprofit corporations or associations.

(39) “Offer” means the representation by a health care facility that it can
provide specific health services.

(40) (a) “Outdoor behavioral program” means a program that provides
treatment, rehabilitation, and prevention for behavioral problems that
endanger the health, interpersonal relationships, or educational functions of a
youth and that:

(1) serves either adjudicated or nonadjudicated youth;
(i1) charges a fee for its services; and
(ii1) provides all or part of its services in the outdoors.

(b) “Outdoor behavioral program” does not include recreational programs
such as boy scouts, girl scouts, 4-H clubs, or other similar organizations.

(41) “Outpatient center for primary care” means a facility that provides,
under the direction of a licensed physician, either diagnosis or treatment, or
both, to ambulatory patients and that is not an outpatient center for surgical
services.

(42) “Outpatient center for surgical services” means a clinic, infirmary, or
other institution or organization that is specifically designed and operated to
provide surgical services to patients not requiring hospitalization and that may
include recovery care beds.

(43) “Patient” means an individual obtaining services, including skilled
nursing care, from a health care facility.

(44) “Person” means an individual, firm, partnership, association,
organization, agency, institution, corporation, trust, estate, or governmental
unit, whether organized for profit or not.

(45) “Personal care” means the provision of services and care for residents
who need some assistance in performing the activities of daily living.

(46) “Practitioner” means an individual licensed by the department of labor
and industry who has assessment, admission, and prescription authority.

(47) “Recovery care bed” means, except as provided in 50-5-235, a bed
occupied for less than 24 hours by a patient recovering from surgery or other
treatment.

(48) “Rehabilitation facility” means a facility that is operated for the primary
purpose of assisting in the rehabilitation of disabled individuals by providing
comprehensive medical evaluations and services, psychological and social
services, or vocational evaluation and training or any combination of these
services and in which the major portion of the services is furnished within the
facility.
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(49) “Resident” means an individual who is in a long-term care facility orin a
residential care facility.

(50) “Residential care facility” means an adult day-care center, an adult
foster care home, an assisted living facility, or a retirement home.

(51) “Residential psychiatric care” means active psychiatric treatment
provided in a residential treatment facility to psychiatrically impaired
individuals with persistent patterns of emotional, psychological, or behavioral
dysfunction of such severity as to require 24-hour supervised care to adequately
treat or remedy the individual’s condition. Residential psychiatric care must be
individualized and designed to achieve the patient’s discharge to less restrictive
levels of care at the earliest possible time.

(52) “Residential treatment facility” means a facility operated for the
primary purpose of providing residential psychiatric care to individuals under
21 years of age.

(53) “Retirement home” means a building or buildings in which separate
living accommodations are rented or leased to individuals who use those
accommodations as their primary residence.

(54) “Skilled nursing care” means the provision of nursing care services,
health-related services, and social services under the supervision of a licensed
registered nurse on a 24-hour basis.

(55) (a) “Specialty hospital” means a speetaltyhospitalas-definedin50-5-245
subclass of hospital that is exclusively engaged in the diagnosis, care, or
treatment of one or more of the following categories:

(i) patients with a cardiac condition;
(it) patients with an orthopedic condition,
(iti) patients undergoing a surgical procedure; or

(iv) patients treated for cancer-related diseases and receiving oncology
services.

(b) For purposes of this subsection (55), a specialty hospital may provide
other services for medical diagnosis, treatment, rehabilitation, and care of
injured, disabled, or sick individuals as otherwise provided by law if the care
encompasses 35% or less of the hospital services.

(c) The term “specialty hospital” does not include:
(i) psychiatric hospitals;

(it) rehabilitation hospitals;

(iti) children’s hospitals;

(iv) long-term care hospitals; or

(v) critical access hospitals.

(56) “State health care facilities plan” means the plan prepared by the
department to project the need for health care facilities within Montana and
approved by the governor and a statewide health coordinating council appointed
by the director of the department.

(57) “Swing bed” means a bed approved pursuant to 42 U.S.C. 1395tt to be
used to provide either acute care or extended skilled nursing care to a patient.
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Section 2. Section 50-5-203, MCA, is amended to read:

“50-5-203. Application for license. The procedure to apply for a license is
as follows:

(1) At least 30 days prior to the opening of a facility and after that no later
than the expiration date of the license, application is made to the department
accompanied by the license fee.

(2) The application shall contain:

(a) the name and address of the applicant if an individual, the name and
address of each member if a firm, partnership, or association, or the name and
address of each officer if a corporation;

(b) the location of the facility;

(c) the name of the person or persons who will manage or supervise the
facility;

(d) the number and type of patients or residents for which care is provided;

(e) any information which the department may require pertaining to the
number, experience, and training of employees;

(f) information on ownership, contract, or lease agreement if operated by a
person other than the owner.

(3) Applications must include attestation or supporting documentation
required by the department pertaining to the licensure of specialty hospitals
using the procedures provided in parts 1 and 2 of this chapter. The attestation
may be used as the basis for the issuance of a provisional or temporary license.”

Section 3. Section 50-5-245, MCA, is amended to read:

“50-5-245. (Fempeorary) Department to license specialty hospitals —
standards — definition rulemaking — moratorium. (1) The Subject to
subsection (4), the department shall license specialty hospitals using the
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requirements for licensure of hospitals and the procedure provided for in parts 1
and 2 of this chapter

(2) A
éeﬁﬁed—lﬁ—élQ—U—S—G—l%Qéﬂﬁ The department shall adopt rules that are necessary
to implement and administer this section.

(3) Notwithstanding the requirements of subsection (1), the department
may not license a specialty hospital until July 1, 2007 2009.

(4) A health care facility licensed by the department and in existence on [the
effective date of this act] may not change its licensure status in order to qualify for
licensure as a specialty hospital unless the health care facility is licensed as a

hospital. (Terminates July 1, 2007 —sec. 6. Ch. 365, 1.. 2005.)”
Section 4. Repealer. Section 6, Chapter 365, Laws of 2005, is repealed.

Section 5. Effective date. [This act] is effective on passage and approval.

Section 6. Applicability. [This act] does not apply to a hospital existing
prior to [the effective date of this act].

Approved May 8, 2007

CHAPTER NO. 467
[SB 436]

AN ACT ALLOWING A BOARD OF COUNTY COMMISSIONERS TO LEVY A
FEE ON PROPERTY WITHIN A FIRE SERVICE AREA TO FUND
WILDLAND FIRE PROTECTION SERVICES; AND AMENDING SECTION
7-33-2404, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 7-33-2404, MCA, is amended to read:

“7-33-2404. Financing of fire service area — fee on structures — fee
on undeveloped land. (1) In the resolution creating the fire service area and by
resolution as necessary after creation of the fire service area, the board of county
commissioners shall establish a schedule of rates to be charged to owners of
structures and owners of undeveloped land that are benefited by the services
offered by the fire service area.

(2) (a) The rates for structures must be applied on a fair and equal basis to all
classes of structures benefited by the fire service area. The fee charged to owners
of structures is intended to be primarily used for structural fire prevention and
suppression.

(b) The rates for undeveloped land must be applied on a fair and equal basis
to all classes of undeveloped land benefited by the fire service area. Undeveloped
land does not include land located under structures subject to a fee under
subsection (2)(a). The excluded land may not exceed 1 acre. The fee charged to
owners of undeveloped land is intended to be primarily used for wildland fire
prevention and suppression. The fee may not exceed 15 cents an acre up to a
maximum of $250 for undeveloped land under single ownership. The fee may not
be assessed on undeveloped land for which the owner pays a fee or tax to another
public agency for wildland fire prevention and suppression.

(3) The board of county commissioners shall collect the funds necessary to
operate the fire service area by charging the area rate as a special assessment on
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the owners of structures and undeveloped land and shall collect the
assessments with the general taxes of the county. The assessments are a lien on
the assessed property.

(4) The board of county commissioners or the trustees, if the fire service area
is governed by trustees under 7-33-2403, may pledge the income of the fire
service area to secure financing necessary to procure equipment and buildings
to house the equipment. The outstanding amount of the indebtedness may not
exceed 1.1% of the total assessed value of taxable property, determined as
provided in 15-8-111, within the area, as ascertained by the last assessment for
state and county taxes prior to the incurring of the indebtedness.

(5) If a fire service area is reduced or eliminated by annexation of all or a
portion of the fire service area into a municipality, then the county
commissioners or trustees of the fire service area shall notify the annexing
municipality in order to prevent the property owners of the area to be annexed
from assuming financial responsibility to both the municipality and the fire
service area.”

Approved May 8, 2007

CHAPTER NO. 468
[SB 439]

AN ACT CREATING THE MINERAL ROYALTY BACKUP WITHHOLDING
ACT; PROVIDING DEFINITIONS; REQUIRING REMITTORS TO
WITHHOLD TAXES ON ROYALTY PAYMENTS MADE TO ROYALTY
OWNERS; PROVIDING EXCEPTIONS TO THE WITHHOLDING TAX;
MAKING REMITTORS LIABLE FOR PAYMENT OF WITHHOLDING
TAXES; PROVIDING A WITHHOLDING TAX RATE AND REMITTANCE
SCHEDULE; PROVIDING FOR PENALTIES AND INTEREST FOR
FAILURE TO REMIT TAX; REQUIRING REMITTORS TO PROVIDE
ANNUAL STATEMENTS TO ROYALTY OWNERS AND THE DEPARTMENT
OF REVENUE; AND PROVIDING A DELAYED EFFECTIVE DATE AND AN
APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Short title. [Sections 1 through 12] may be cited as the “Mineral
Royalty Backup Withholding Act”.

Section 2. Definitions. As used in [sections 1 through 12], the following
definitions apply:
(1) “Mineral” has the same meaning as provided in 15-38-103.

(2) “Publicly traded partnership” means a publicly traded partnership as
defined in section 7704 of the Internal Revenue Code, 26 U.S.C. 7704, that is not
treated as a corporation.

(3) “Remittor” means an individual, entity, or trust that makes royalty
payments to royalty owners.

(4) “Royalty owner” means a person or entity entitled to receive periodic
payments for a nonworking interest in the production of oil or gas or in the
severance of other minerals from the mineral estate.

Section 3. Withholding required on mineral royalty payments.
Except as provided in [section 4], each remittor shall withhold from each royalty
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payment made to a royalty owner an amount equal to 6% of the net amount
payable to the royalty owner.

Section 4. Withholding — no application under certain conditions.
(1) The provisions of [sections 1 through 12] do not apply to royalty payments
made to a royalty owner if the royalty owner is:

(a) the United States or an agency of the federal government, this state or a
political subdivision of this state, or another state or a political subdivision of
another state;

(b) afederally recognized Indian tribe with respect to on-reservation oil and
gas production pursuant to a lease entered into under the Indian Mineral
Leasing Act of 1938, 25 U.S.C. 396a through 396g;

(c) the United States as trustee for individual Indians;

(d) a publicly traded partnership;

(e) an organization that is exempt from taxation under 15-31-102; or
() the same person or entity as the remittor.

(2) (a) The provisions of [sections 1 through 12] do not apply to a remittor
that produces less than 100,000 barrels of oil and less than 500 million cubic feet
of gas annually. The department shall determine a remittor’s annual production
of oil and gas based upon a 3-year rolling average of the remittor’s annual
production as reported by the remittor to the Montana board of oil and gas
conservation.

(b) Each producer that is exempted from withholding under subsection
(2)(a) shall make an annual return to report royalty payments that exceed the
dollar amounts in subsection (3). The return must be made under rules adopted
by the department and be as nearly identical as possible to federal rules for
internal revenue service form 1099 under section 6041, et seq., of the Internal
Revenue Code, 26 U.S.C. 6041, et seq.

(c) Each year, a publicly traded partnership that is exempt from withholding
under subsection (1)(d) shall transmit to the department, in an electronic format
approved by the department, each partner’s U.S. department of the treasury
schedule K-1, form 1065 or 1065-B, as applicable, filed electronically for the year
with the internal revenue service.

(d) A royalty owner that is a publicly traded partnership or an organization
that is exempt from taxation under 15-31-102 shall report to the remittor and
department under oath, on a form prescribed by the department, all information
necessary to establish that the remittor is not required under [section 3] to
withhold royalty payments made to the partnership or organization.

(3) If the royalty payment made to a royalty owner subject to withholding
under the provisions of [sections 1 through 12] is less than $166 for the current
withholding period or is less than $2,000 if the payment is annualized, then the
department may grant a remittor’s request to forego withholding the tax from
the royalty payment made to that royalty owner for the current withholding
period or, if applicable, the royalty payments for the annual period.

(4) The department may, by rule, establish minimum royalty amounts
subject to withholding under the provisions of [sections 1 through 12], other
than for oil and gas production, if the department determines that the
withholding against the minimal amount of royalties is inefficient.
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Section 5. Remittor liable for withholding taxes and statements —
liability mitigation — sufficiency of mailing address. (1) Each remittor is
liable for the payment required by [section 6], the amount required to be
deducted and withheld under [sections 1 through 12], and the annual
statements required by [sections 8 and 9]. The payments required by [section 6]
and the amounts required to be deducted and withheld, plus penalty and
interest due, are a tax. With respect to the tax, the remittor is the taxpayer.

(2) The officer of a corporation whose responsibility it is to collect, truthfully
account for, and pay to the state the amounts withheld from mineral royalty
payments and who fails to pay the withholdings is liable to the state for the
amounts withheld and the penalty and interest due on the amounts.

(3) (a) Subject to subsections (3)(b) and (6), each officer of the corporation is
individually liable, along with the corporation, for filing statements, to the
extent that the officer has access to the requisite records, and for unpaid taxes,
penalties, and interest upon a determination that the officer:

(1) possessed the responsibility to file statements and pay taxes on behalf of
the corporation; and

(i1) possessed the responsibility on behalf of the corporation for directing the
filing of tax statements or the payment of other corporate obligations and
exercised that responsibility, resulting in the corporation’s failure to file
statements required by [sections 1 through 12] or to pay taxes due as required by
[sections 1 through 12].

(b) If a corporate remittor violates the provisions of [sections 1 through 12],
the department shall first apply the provisions of [section 11] against the
corporation. If the corporation fails to remedy the violation, then the
department shall apply the provisions of [section 11] against each responsible
corporate officer as determined in subsections (3)(a) and (3)(c).

(¢) In determining which corporate officer is liable, the department is not
limited to considering the elements set forth in subsection (3)(a) to establish
individual liability and may consider any other available information.

(4) In the case of a corporate bankruptcy, the liability of the individual
remains unaffected by the discharge of penalty and interest against the
corporation. The individual remains liable for any statements and the amount of
taxes, penalties, and interest unpaid by the corporation.

(5) Subject to subsection (6), for the purpose of determining liability for the
filing of statements and the payment of taxes, penalties, and interest owed
under [sections 1 through 12]:

(a) each partner of a partnership is jointly and severally liable, along with
the partnership, for any statements, taxes, penalties, and interest due while a
partner;

(b) each member of a limited liability company that is treated as a
partnership or as a corporation for income tax purposes is jointly and severally
liable, along with the limited liability company, for any statements, taxes,
penalties, and interest due while a member;

(c) the member of a single-member limited liability company that is
disregarded for income tax purposes is jointly and severally liable, along with
the limited liability company, for any statements, taxes, penalties, and interest
due while a member; and
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(d) each manager of a manager-managed limited liability company is jointly
and severally liable, along with the limited liability company, for any
statements, taxes, penalties, and interest due while a manager.

(6) The liability of an individual described in subsection (3) or (5) for taxes,
penalties, and interest is released if and to the extent that the amount required
to be deducted and withheld under [sections 1 through 12] is deposited in a
separate account that is:

(a) established in a bank, as defined in 32-1-102, located in Montana;
(b) designated as a special fund in trust for the state; and
(c) payable to the department.

(7) If the remittor fails to deduct and withhold the amounts specified in
[section 3] and the tax, against which the deducted and withheld amounts would
have been credited, is paid, the amounts required to be deducted and withheld
may not be collected from the remittor.

Section 6. Royalty withholding tax remittance schedule —
alternative schedules and methods — records. (1) Except as provided in
subsection (2), each remittor is required to file a quarterly return, on a form
prescribed by the department, and remit to the department the amount of tax
withheld on royalty payments according to the following schedule:

(a) for royalty payments made during January, February, and March of each
calendar year, the amount withheld is due on or before April 30 of the year;

(b) for royalty payments made during April, May, and June of each calendar
year, the amount withheld is due on or before July 31 of the year;

(c) for royalty payments made during July, August, and September of each
calendar year, the amount withheld is due on or before October 31 of the year;
and

(d) for royalty payments made during October, November, and December of
each calendar year, the amount withheld is due on or before January 31 of the
following year.

(2) A remittor may request an alternative remittance schedule than is
required by subsection (1). The department may consider situations such as
administrative and taxpayer convenience and frequency of royalty payments in
determining whether to approve an alternative remittance schedule.

(3) A remittor may elect to remit and file mineral backup withholding
electronically in any format established and approved by the department if the
remittor obtains prior approval from the department before remitting the tax by
electronic fund transfer.

(4) If a remittor remits withholding taxes electronically, the remittance is
considered timely if made within 5 days after the due date of the payment.

(5) If the department has reason to believe that collection of the amount of
any tax withheld is in jeopardy, it may proceed as provided under 15-1-703.

(6) Each remittor shall keep accurate royalty payment and withholding
records containing the information that the department may prescribe by rule.
Those records must be open to inspection and audit and may be copied by the
department or its authorized representative at any reasonable time and as often
as may be necessary. A remittor that maintains its records outside of Montana
shall furnish copies of those records to the department at the remittor’s expense.
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Section 7. Amount of royalty payment withheld considered taxes
collected. The amounts deducted and withheld from royalty payments are
considered taxes collected under the provisions of [sections 1 through 12]. A
royalty owner does not have a right of action against the remittor for any
amount deducted and withheld from the royalty owner’s royalty and paid to the
state in compliance or intended compliance with [sections 1 through 12]. The
amounts deducted and withheld and paid to the state in compliance or intended
compliance with [sections 1 through 12] are not subject to the provisions of
section 82-10-103.

Section 8. Annual withholding statement to royalty owner. Before
January 31 of each year, each remittor shall furnish to each royalty owner a
statement, on a form prescribed by the department, showing the total royalties
paid by the remittor to the royalty owner during the preceding calendar year
and showing the amount of the tax deducted and withheld from the royalty
payments. The royalty owner shall file a duplicate of the statement with the
royalty owner’s state income tax return.

Section 9. Remittor to furnish annual statement to department. (1)
On or before February 28 of each year, each remittor shall file with the
department a royalty and tax statement, on a form provided by the department,
that shows the total royalties paid to each royalty owner subject to withholding
during the preceding calendar year or any portion of the preceding calendar
year and the total amount of the tax deducted and withheld from the royalty
payments under the provisions of [sections 1 through 12] for the same period.

(2) The annual statement filed by a remittor under this section complies
with the requirements of 15-30-301 relating to the duties of information agents.
An additional information return is not required with respect to the royalty
payments.

(3) The department shall make the forms described in [section 6] and this
section available no later than November 15, 2007.

Section 10. Withheld taxes held in trust for state. Each remittor that
deducts and withholds the amounts under the provisions of [sections 1 through
12] shall hold the amounts in trust for the state.

Section 11. Violations by remittor — penalties — interest —
remedies. (1) The department shall, as provided in 15-1-216, add penalty and
interest to the amount of all delinquent withholding taxes.

(2) A remittor that purposely fails to furnish the royalty and tax statement
required by [section 9] is subject to a penalty of $50 for each failure, with a
minimum of $1,000. The penalties imposed by this subsection are in addition to
the penalties imposed by 15-1-216.

(3) All remedies available to the state for the administration, enforcement,
and collection of income taxes are available and apply to the tax required to be
deducted and withheld under the provisions of [sections 1 through 12] unless
otherwise specifically provided for in this part.

Section 12. Rulemaking authority. The department shall adopt rules
that may be necessary to administer and enforce the provisions of [sections 1
through 12].

Section 13. Notification to tribal governments. The secretary of state
shall send a copy of [this act] to each tribal government located on the seven
Montana reservations and to the Little Shell Chippewa tribe.



Ch. 469 MONTANA SESSION LAWS 2007 2080

Section 14. Codification instruction. [Sections 1 through 12] are
intended to be codified as an integral part of Title 15, chapter 30, part 2, and the
provisions of Title 15, chapter 30, part 2, apply to [sections 1 through 12].

Section 15. Effective date. [This act] is effective January 1, 2008.

Section 16. Applicability. [This act] applies to royalty payments made
after December 31, 2007.

Approved May 8, 2007

CHAPTER NO. 469
[SB 448]

AN ACT REQUIRING THE DEPARTMENT OF ENVIRONMENTAL
QUALITY TO NOTIFY THE OFFICE OF CONSUMER COUNSEL OF
PERMIT APPLICATIONS FOR NEW ELECTRICAL GENERATION
FACILITIES AND FACILITIES AND UPGRADES PERMITTED UNDER
THE MONTANA MAJOR FACILITY SITING ACT; REQUIRING THE
OFFICE OF THE CONSUMER COUNSEL TO COMPLETE A CUSTOMER
FISCAL IMPACT ANALYSIS FOR NEW ELECTRICAL GENERATION
FACILITIES AND FACILITIES AND UPGRADES PERMITTED UNDER
THE MONTANA MAJOR FACILITY SITING ACT; PROVIDING FOR THE
USE OF THE ANALYSIS; REQUIRING THAT AN APPLICANT PAY COSTS
INCURRED BY THE OFFICE OF CONSUMER COUNSEL IN PREPARING A
FISCAL IMPACT ANALYSIS; AMENDING SECTIONS 75-1-201, 75-1-205,
75-20-216, AND 75-20-223, MCA; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE AND AN APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Customer fiscal impact analysis — requirements. (1)
Within 10 days of receiving an application pursuant to subsection (1)(a) or (1)(b),
the department of environmental quality shall notify the office of consumer
counsel that it is in receipt of:

(a) a permit application pursuant to Title 75, chapter 2, 5, or 10, for a new
electrical generation facility; or

(b) an application for a certificate under the Montana Major Facility Siting
Act for a new facility or upgrade, as defined in 75-20-104.

(2) The office of consumer counsel shall complete an analysis outlining the
fiscal impacts of the project on electricity customers in Montana. The analysis
must include an estimation of how customers’ rates may be impacted.

(3) (a) Except as provided in subsection (3)(b), the analysis must be
completed within 30 days of receipt of the notice from the department.

(b) The department shall extend the 30-day deadline if compliance with the
deadline is not necessary to comply with the requirements of subsection (4).

(4) The analysis must be provided to the department and incorporated into
the department’s environmental review, including draft documents released for
public comment.

(5) (a) Within 5 days of the close of the public comment period for an
application referred to in subsection (1)(a) or (1)(b), the department shall
forward public comments related to the analysis to the consumer counsel.
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(b) The consumer counsel shall respond to the comments and return the
responses to the department within 30 days, and the responses must be included
in the final environmental reviews.

Section 2. Exemptions. Projects proposed by utilities, as defined in
69-8-103, are exempt from the analysis required by [section 1].

Section 3. Section 75-1-201, MCA, is amended to read:

“75-1-201. General directions — environmental impact statements.
(1) The legislature authorizes and directs that, to the fullest extent possible:

(a) the policies, regulations, and laws of the state must be interpreted and
administered in accordance with the policies set forth in parts 1 through 3;

(b) under this part, all agencies of the state, except the legislature and
except as provided in subsection (2), shall:

(1) use a systematic, interdisciplinary approach that will ensure:

(A) the integrated use of the natural and social sciences and the
environmental design arts in planning and in decisionmaking that may have an
impact on the human environment; and

(B) that in any environmental review that is not subject to subsection
(1)(b)(iv), when an agency considers alternatives, the alternative analysis will
be in compliance with the provisions of subsections (1)(b)(iv)(C)(I) through
(1)(b)(1v)(C)II) and, if requested by the project sponsor or if determined by the
agency to be necessary, subsection (1)(b)(@iv)(C)(IV);

(i1) identify and develop methods and procedures that will ensure that
presently unquantified environmental amenities and values may be given
appropriate consideration in decisionmaking, along with economic and
technical considerations;

(ii1) identify and develop methods and procedures that will ensure that state
government actions that may impact the human environment are evaluated for
regulatory restrictions on private property, as provided in subsection
D B)av)(D);

(iv) include in each recommendation or report on proposals for projects,
programs, and other major actions of state government significantly affecting
the quality of the human environment a detailed statement on:

(A) the environmental impact of the proposed action;

(B) any adverse environmental effects that cannot be avoided if the proposal
is implemented,;

(C) alternatives to the proposed action. An analysis of any alternative
included in the environmental review must comply with the following criteria:

(I) any alternative proposed must be reasonable, in that the alternative
must be achievable under current technology and the alternative must be
economically feasible as determined solely by the economic viability for similar
projects having similar conditions and physical locations and determined
without regard to the economic strength of the specific project sponsor;

(II) the agency proposing the alternative shall consult with the project
sponsor regarding any proposed alternative, and the agency shall give due
weight and consideration to the project sponsor’s comments regarding the
proposed alternative;
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(ITI) if the project sponsor believes that an alternative is not reasonable as
provided in subsection (1)(b)(iv)(C)(I), the project sponsor may request a review
by the appropriate board, if any, of the agency’s determination regarding the
reasonableness of the alternative. The appropriate board may, at its discretion,
submit an advisory recommendation to the agency regarding the issue. The
agency may not charge the project sponsor for any of its activities associated
with any review under this section. The period of time between the request for a
review and completion of a review under this subsection may not be included for
the purposes of determining compliance with the time limits established for
environmental review in 75-1-208.

(IV) the agency shall complete a meaningful no-action alternative analysis.
The no-action alternative analysis must include the projected beneficial and
adverse environmental, social, and economic impact of the project’s
noncompletion.

(D) any regulatory impacts on private property rights, including whether
alternatives that reduce, minimize, or eliminate the regulation of private
property rights have been analyzed. The analysis in this subsection (1)(b)(iv)(D)
need not be prepared if the proposed action does not involve the regulation of
private property.

(E) the relationship between local short-term uses of the human
environment and the maintenance and enhancement of long-term productivity;

(F) any irreversible and irretrievable commitments of resources that would
be involved in the proposed action if it is implemented; and

(G) the customer fiscal impact analysis, if required by [section 1]; and

{&(H) the details of the beneficial aspects of the proposed project, both
short-term and long-term, and the economic advantages and disadvantages of
the proposal;

(v) in accordance with the criteria set forth in subsection (1)(b)(iv)(C), study,
develop, and describe appropriate alternatives to recommend courses of action
in any proposal that involves unresolved conflicts concerning alternative uses of
available resources;

(vi) recognize the national and long-range character of environmental
problems and, when consistent with the policies of the state, lend appropriate
support to initiatives, resolutions, and programs designed to maximize national
cooperation in anticipating and preventing a decline in the quality of the world
environment;

(vii) make available to counties, municipalities, institutions, and individuals
advice and information useful in restoring, maintaining, and enhancing the
quality of the environment;

(viii) initiate and use ecological information in the planning and
development of resource-oriented projects; and

(ix) assist the environmental quality council established by 5-16-101;

(¢c) prior to making any detailed statement as provided in subsection
(1)(b)(iv), the responsible state official shall consult with and obtain the
comments of any state agency that has jurisdiction by law or special expertise
with respect to any environmental impact involved and with any local
government, as defined in 7-12-1103, that may be directly impacted by the
project. The responsible state official shall also consult with and obtain
comments from any state agency with respect to any regulation of private
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property involved. Copies of the statement and the comments and views of the
appropriate state, federal, and local agencies that are authorized to develop and
enforce environmental standards must be made available to the governor, the
environmental quality council, and the public and must accompany the proposal
through the existing agency review processes.

(d) atransfer of an ownership interest in a lease, permit, license, certificate,
or other entitlement for use or permission to act by an agency, either singly or in
combination with other state agencies, does not trigger review under subsection
(1)(b)(iv) if there is not a material change in terms or conditions of the
entitlement or unless otherwise provided by law.

(2) The department of public service regulation, in the exercise of its
regulatory authority over rates and charges of railroads, motor carriers, and
public utilities, is exempt from the provisions of parts 1 through 3.

(3) (a) In any action challenging or seeking review of an agency’s decision
that a statement pursuant to subsection (1)(b)(iv) is not required or that the
statement is inadequate, the burden of proof is on the person challenging the
decision. Except as provided in subsection (3)(b), in a challenge to the adequacy
of a statement, a court may not consider any issue relating to the adequacy or
content of the agency’s environmental review document or evidence that was
not first presented to the agency for the agency’s consideration prior to the
agency’s decision. A court may not set aside the agency’s decision unless it finds
that there is clear and convincing evidence that the decision was arbitrary or
capricious or not in compliance with law. A customer fiscal impact analysis
pursuant to [section 1] or an allegation that the customer fiscal impact analysis
is inadequate may not be used as the basis of any action challenging or seeking
review of the agency’s decision.

(b) When new, material, and significant evidence or issues relating to the
adequacy or content of the agency’s environmental review document are
presented to the district court that had not previously been presented to the
agency for its consideration, the district court shall remand the new evidence or
issue relating to the adequacy or content of the agency’s environmental review
document back to the agency for the agency’s consideration and an opportunity
to modify its findings of fact and administrative decision before the district court
considers the evidence or issue relating to the adequacy or content of the
agency’s environmental review document within the administrative record
under review. Immaterial or insignificant evidence or issues relating to the
adequacy or content of the agency’s environmental review document may not be
remanded to the agency. The district court shall review the agency’s findings
and decision to determine whether they are supported by substantial, credible
evidence within the administrative record under review.

(4) To the extent that the requirements of subsections (1)(b)(iv)(C)(I) and
(1)(b)(iv)(C)II) are inconsistent with federal requirements, the requirements
of subsections (1)(b)(iv)(C)(I) and (1)(b)(iv)(C)(III) do not apply to an
environmental review that is being prepared by a state agency pursuant to this
part and a federal agency pursuant to the National Environmental Policy Act or
to an environmental review that is being prepared by a state agency to comply
with the requirements of the National Environmental Policy Act.

(5) (a) The agency may not withhold, deny, or impose conditions on any
permit or other authority to act based on parts 1 through 3 of this chapter.
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(b) Nothing in this subsection (5) prevents a project sponsor and an agency
from mutually developing measures that may, at the request of a project
sponsor, be incorporated into a permit or other authority to act.

(c) Parts 1 through 3 of this chapter do not confer authority to an agency that
is a project sponsor to modify a proposed project or action.

(6) (a) (1)) A challenge to an agency action under this part may only be
brought against a final agency action and may only be brought in district court
or in federal court, whichever is appropriate.

(i) Any action or proceeding challenging a final agency action alleging
failure to comply with or inadequate compliance with a requirement under this
part must be brought within 60 days of the action that is the subject of the
challenge.

(111)) For an action taken by the board of land commissioners or the
department of natural resources and conservation under Title 77, “final agency
action” means the date that the board of land commissioners or the department
of natural resources and conservation issues a final environmental review
document under this part or the date that the board approves the action that is
subject to this part, whichever is later.

(b) Any action or proceeding under subsection (6)(a)(ii) must take
precedence over other cases or matters in the district court unless otherwise
provided by law.

(7) The director of the agency responsible for the determination or
recommendation shall endorse in writing any determination of significance
made under subsection (1)(b)(iv) or any recommendation that a determination
of significance be made.

(8) A project sponsor may request a review of the significance determination
or recommendation made under subsection (7) by the appropriate board, if any.
The appropriate board may, at its discretion, submit an advisory
recommendation to the agency regarding the issue. The period of time between
the request for a review and completion of a review under this subsection may
not be included for the purposes of determining compliance with the time limits
established for environmental review in 75-1-208.”

Section 4. Section 75-1-205, MCA, is amended to read:

“75-1-205. Collection and use of fees and costs. (1) A person who applies
to a state agency for a permit, license, or other authorization that the agency
determines requires preparation of an environmental impact statement is
responsible for paying:

(a) the agency’s costs of preparing the environmental impact statement and
conducting the environmental impact statement process if the agency makes a
written determination, based on material evidence identified in the
determination, that there will be a significant environmental impact or a
potential for a significant environmental impactset. If a customer fiscal impact
analysis is required under [section 1], the applicant shall also pay the staff and
consultant costs incurred by the office of consumer counsel in preparing the
analysis.

(b) a fee as provided in 75-1-202 if the agency does not make the
determination provided for in subsection (1)(a).

(2) Costs payable under subsection (1) include:
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(a) the costs of generating, gathering, and compiling data and information
that is not available from the applicant to prepare the draft environmental
impact statement, any supplemental draft environmental impact statement,
and the final environmental impact statement;

(b) the costs of writing, reviewing, editing, printing, and distributing a
reasonable number of copies of the draft environmental impact statement;

(c) the costs of attending meetings and hearings on the environmental
impact statement, including meetings and hearings held to determine the scope
of the environmental impact statement; and

(d) the costs of preparing, printing, and distributing a reasonable number of
copies of any supplemental draft environmental impact statement and the final
environmental impact statement, including the cost of reviewing and preparing
responses to public comment.

(3) Costs payable under subsection (1) include:

(a) payments to contractors hired to work on the environmental impact
statement;

(b) salaries and expenses of an agency employee who is designated as the
agency’s coordinator for preparation of the environmental impact statement for
time spent performing the activities described in subsection (2) or for managing
those activities; and

(c) travel and per diem expenses for other agency personnel for attendance
at meetings and hearings on the environmental impact statement.

(4) (a) Whenever the agency makes the determination in subsection (1)(a), it
shall notify the applicant of the cost of conducting the process to determine the
scope of the environmental impact statement. The applicant shall pay that cost,
and the agency shall then conduct the scoping process. The timeframe in
75-1-208(4)(a)(i) and any statutory timeframe for a decision on the application
are tolled until the applicant pays the cost of the scoping process.

(b) If the agency decides to hire a third-party contractor to prepare the
environmental impact statement, the agency shall prepare a list of no fewer
than four contractors acceptable to the agency and shall provide the applicant
with a copy of the list. If fewer than four acceptable contractors are available, the
agency shall include all acceptable contractors on the list. The applicant shall
provide the agency with a list of at least 50% of the contractors from the agency’s
list. The agency shall select its contractor from the list provided by the
applicant.

(¢) Upon completion of the scoping process and subject to subsection (1)(d),
the agency and the applicant shall negotiate an agreement for the preparation of
the environmental impact statement. The agreement must provide that:

(i) the applicant shall pay the cost of the environmental impact statement as
determined by the agency after consultation with the applicant. In determining
the cost, the agency shall identify and consult with the applicant regarding the
data and information that must be gathered and studies that must be
conducted.

(i1) the agency shall prepare the environmental impact statement within a
reasonable time determined by the agency after consultation with the applicant
and set out in the agreement. This timeframe supersedes any timeframe in
statute or rule. If the applicant and the agency cannot agree on a timeframe, the
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agency shall prepare the environmental impact statement within any
timeframe provided by statute or rule.

(i11) the applicant shall make periodic advance payments to cover work to be
performed;

(iv) the agency may order work on the environmental impact statement to
stop if the applicant fails to make advance payment as required by the
agreement. The time for preparation of the environmental impact statement is
tolled for any period during which a stop-work order is in effect for failure to
make advance payment.

(v) (A) if the agency determines that the actual cost of preparing the
environmental impact statement will exceed the cost set out in the agreement or
that more time is necessary to prepare the environmental impact statement, the
agency shall submit proposed modifications to the agreement to the applicant;

(B) if the applicant does not agree to an extension of the time for preparation
of the environmental impact statement, the agency may initiate the informal
review process under subsection (4)(d). Upon completion of the informal review
process, the agreement may be amended only with the consent of the applicant.

(C) if the applicant does not agree with the increased costs proposed by the
agency, the applicant may refuse to agree to the modification and may also
provide the agency with a written statement providing the reason that payment
of the increased cost is not justified or, if applicable, the reason that a portion of
the increased cost is not justified. The applicant may also request an informal
review as provided in subsection (4)(d). If the applicant provides a written
statement pursuant to this subsection (4)(c)(v)(C), the agreement must be
amended to require the applicant to pay all undisputed increased cost and 75%
of the disputed increased cost and to provide that the agency is responsible for
25% of the disputed increased cost. If the applicant does not provide the
statement, the agreement must be amended to require the applicant to pay all
increased costs.

(d) If the applicant does not agree with costs determined under subsection
(4)(c)(@) or proposed under subsection (4)(c)(v), the applicant may initiate the
informal review process pursuant to 75-1-208(3). If the applicant does not agree
to a time extension proposed by the agency under subsection (4)(c)(v), the agency
may initiate an informal review by an appropriate board under 75-1-208(3). The
period of time for completion of the environmental impact statement provided in
the agreement is tolled from the date of submission of a request for a review by
the appropriate board until the date of completion of the review by the
appropriate board. However, the agency shall continue to work on preparation
of the environmental impact statement during this period if the applicant has
advanced money to pay for this work.

(5) All fees and costs collected under this part must be deposited in the state
special revenue fund as provided in 17-2-102. All fees and costs paid pursuant to
this part must be used as provided in this part. Upon completion of the necessary
work, each agency shall make an accounting to the applicant of the funds
expended and refund all unexpended funds without interest.”

Section 5. Section 75-20-216, MCA, is amended to read:

“75-20-216. Study, evaluation, and report on proposed facility —
assistance by other agencies. (1) After receipt of an application, the
department shall within 30 days notify the applicant in writing that:

(a) the application is in compliance and is accepted as complete; or
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(b) the application is not in compliance and shall list the deficiencies. Upon
correction of these deficiencies and resubmission by the applicant, the
department shall within 15 days notify the applicant in writing that the
application is in compliance and is accepted as complete.

(2) Upon receipt of an application complying with 75-20-211 through
75-20-213, 75-20-215, and this section, the department shall commence an
evaluation of the proposed facility and its effects, considering all applicable
criteria listed in 75-20-301, and shall issue a decision, opinion, order,
certification, or permit as provided in subsection (3). The department shall use,
to the extent that it considers applicable, valid and useful existing studies and
reports submitted by the applicant or compiled by a state or federal agency.

(3) Except as provided in 75-1-205(4), 75-1-208(4)(b), and 75-20-231, the
department shall issue, within 9 months following the date of acceptance of an
application, any decision, opinion, order, certification, or permit required under
the laws, other than those contained in this chapter, administered by the
department. A decision, opinion, order, certification, or permit, with or without
conditions, must be made under those laws. Nevertheless, the department
retains authority to make the determination required under 75-20-301(1)(c) or
(3). The decision, opinion, order, certification, or permit must be used in the final
site selection process. Prior to the issuance of a preliminary decision by the
board and pursuant to rules adopted by the department, the department shall
provide an opportunity for public review and comment.

(4) Except as provided in 75-1-205(4), 75-1-208(4)(b), and 75-20-231, within
9 months following acceptance of an application for a facility, the department
shall issue a report that must contain the department’s studies, evaluations,
recommendations, customer fiscal impact analysis, if required pursuant to
[section 1], and other pertinent documents resulting from its study and
evaluation. An environmental impact statement or analysis prepared pursuant
to the Montana Environmental Policy Act may be included in the department
findings if compelling evidence indicates that adverse environmental impacts
are likely to result due to the construction and operation of a proposed facility. If
the application is for a combination of two or more facilities, the department
shall issue its report within the greater of the lengths of time provided for in this
subsection for either of the facilities.

(5) For projects subject to joint review by the department and a federal land
management agency, the department’s certification decision may be timed to
correspond to the record of decision issued by the participating federal agency.

(6) The departments of transportation; fish, wildlife, and parks; natural
resources and conservation; revenue; and public service regulation and the
consumer counsel shall report to the department information relating to the
impact of the proposed site on each department’s area of expertise. The report
may include opinions as to the advisability of granting, denying, or modifying
the certificate. The department shall allocate funds obtained from filing fees to
the departments making reports and to the office of consumer counsel to
reimburse them for the costs of compiling information and issuing the required
report.”

Section 6. Section 75-20-223, MCA, is amended to read:

“75-20-223. Board review of department decisions. (1) A person
aggrieved by the final decision of the department on an application for a
certificate or the issuance of an air or water quality decision, opinion, order,
certification, or permit under this chapter may within 30 days appeal the
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decision to the board under the contested case procedures of Title 2, chapter 4,
part 6.

(2) A person aggrieved by the final decision of the department on an
application for amendment of a certificate may within 15 days appeal the
decision to the board under the contested case procedures of Title 2, chapter 4,
part 6.

(3) A person aggrieved by the department’s decision not to include an
environmental impact statement or analysis in the department’s findings
pursuant to 75-20-216 may within 30 days appeal the decision to the board
under the contested case procedures of Title 2, chapter 4, part 6.

(4) A customer fiscal impact analysis required by [section 1] may not be used
as the basis of an appeal of a final decision by the department.”

Section 7. Codification instruction. [Sections 1 and 2] are intended to be
codified as an integral part of Title 69, chapter 2, and the provisions of Title 69,
chapter 2, apply to [sections 1 and 2].

Section 8. Coordination instruction. If both House Bill No. 610 and [this

act] are passed and approved, then the amendments to 75-1-201(3) in [this act]
are void.

Section 9. Effective date. [This act] is effective on passage and approval.

Section 10. Applicability. [This act] applies to applications received by
the department of environmental quality on or after [the effective date of this
act].

Approved May 8, 2007

CHAPTER NO. 470
[SB 449]

AN ACT REQUIRING FUEL EFFICIENCY STANDARDS FOR CERTAIN
STATE-OWNED VEHICLES; REQUIRING A PLAN FOR FUEL AND
TRAVEL REDUCTION BY STATE AGENCIES; AND PROVIDING AN
EFFECTIVE DATE.

WHEREAS, state agencies in Montana should lead by example in adopting,
implementing, and promoting energy efficiency; and

WHEREAS, the State of Montana is a significant economic actor and
substantial consumer of transportation fuels; and

WHEREAS, the increased use of high fuel efficiency vehicles will provide a
direct benefit to the citizens of Montana through reducing pollution from
Montana’s beautiful landscape and reducing the nation’s dependence on foreign
fuel sources.

Be it enacted by the Legislature of the State of Montana:

Section 1. Definitions. As used in [sections 1 through 4], the following
definitions apply:

(1) “Agency” has the meaning provided in 2-15-102, but does not include the
office of the governor, the attorney general, or the highway patrol.

(2) “CAFE standard” means the average fuel economy standard as provided
in 49 U.S.C. 32904.



2089 MONTANA SESSION LAWS 2007 Ch. 471
(3) “Department” means the department of administration provided for in
2-15-1001.
(4) “Director” means the director of the department.

(5) “Vehicle fleet” means all state vehicles that are owned by the state of
Montana except those used in the service of the governor, the attorney general,
or the highway patrol.

Section 2. Fuel economy standards — exceptions. (1) The department
shall, in coordination with a designated representative in each agency that
purchases new vehicles, develop a plan to ensure that each vehicle purchased on
or after January 1, 2008, meets or exceeds the CAFE standard.

(2) The director may exempt certain vehicles from the CAFE standard that
meet any one of the following conditions:

(a) vehicles that are used primarily in off-road use;
(b) vehicles used for road construction and maintenance;
(c) vehicles used for maintenance, construction, or groundskeeping;

(d) vehicles used primarily for moving and distributing large items or a large
quantity of items;

(e) vehicles with a manufacturer-stated seating capacity of more than six
persons; or

(f) vehicles using alternative fuels.

Section 3. Vehicle fleet energy conservation plan. (1) Before January
1, 2008, each agency shall develop and implement a program to reduce the fuel
consumption of any agency vehicle, other than those vehicles listed in [section
2(2)], including:

(a) fuel consumption, miles traveled, and vehicle fleet fuel economy;

(b) car pooling and van pooling requirements for state employees when
feasible; and

(c) options for cost-effective use of technologies that allow for a reduction in
the number of car and van trips.

(2) Each agency shall include materials relating to travel conservation
measures in new employee orientation and training materials.

Section 4. Agency records on fuel efficiency measures. Each agency
shall keep adequate records to demonstrate compliance with the provisions of
[sections 2 and 3].

Section 5. Codification instruction. [Sections 1 through 4] are intended
to be codified as an integral part of Title 2, chapter 17, part 4, and the provisions
of Title 2, chapter 17, part 4, apply to [sections 1 through 4].

Section 6. Effective date. [This act] is effective July 1, 2007.
Approved May 8, 2007

CHAPTER NO. 471
[SB 478]

AN ACT REQUIRING THE DEPARTMENT OF PUBLIC HEALTH AND
HUMAN SERVICES TO IMPLEMENT A COMPREHENSIVE SUICIDE
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PREVENTION PROGRAM, INCLUDING A SUICIDE PREVENTION
OFFICER, A COMPREHENSIVE SUICIDE REDUCTION PLAN, AND A
24-HOUR SUICIDE PREVENTION HOTLINE; AND PROVIDING AN
EFFECTIVE DATE.

WHEREAS, the State of Montana has, according to 2003 federal data, the
second highest rate of suicide in the nation, which is almost twice the national
rate; and

WHEREAS, those Montanans completing suicides include children,
adolescents, adults, and the elderly and residents of urban, rural, and frontier
areas; and

WHEREAS, the vast majority of individuals that complete suicide suffer
from a diagnosed or undiagnosed mental illness that prevents them from
making a “rational” choice to end their life; and

WHEREAS, Montana’s high rate of suicide is attributable to the complex
interaction of many factors, including but not limited to lack of access to both
crisis mental health services and noncrisis mental health care, including
psychosocial interventions, effective supports and medication, and the barriers
that often prevent youth and adults from seeking treatment because of stigma,
myths, and misunderstandings about mental illnesses; and

WHEREAS, past statewide efforts to reduce suicide have lacked sufficient
cohesiveness and resources to be effective.

Be it enacted by the Legislature of the State of Montana:

Section 1. Suicide prevention officer — duties. (1) The department of
public health and human services shall implement a suicide prevention
program by January 1, 2008. The program must be administered by a suicide
prevention officer attached to the office of the director of the department.

(2) The suicide prevention officer shall:

(a) coordinate all suicide prevention activities being conducted by the
department, including activities in the addictive and mental disorders division,
the health resources division, and the public health and safety division, and
coordinate with any suicide prevention activities that are conducted by other
state agencies, including the office of the superintendent of public instruction,
the department of corrections, department of military affairs, and the
university system,;

(b) develop a biennial suicide reduction plan that addresses reducing
suicides by Montanans of all ages;

(c) direct a statewide suicide prevention program whose activities include
but are not limited to:

(1) conducting statewide public awareness campaigns utilizing both paid
and free media and including input from government agencies, school
representatives from elementary schools through higher education, mental
health advocacy groups, and other relevant nonprofit organizations;

(i1) initiating, in partnership with Montana’s tribes and tribal organizations,
a public awareness program that is culturally appropriate and that utilizes the
modalities best suited for Indian country;

(ii1) seeking opportunities for research that will improve understanding of
suicide in Montana and provide increased suicide-related services;
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(iv) training for medical professionals, military personnel, school personnel,
social service providers, and the general public on recognizing the early warning
signs of suicidality, depression, and other mental illnesses; and

(v) providing grants to communities or other government, nonprofit, or
tribal entities to start new or sustain existing suicide prevention activities.

Section 2. Suicide reduction plan. (1) The department of public health
and human services shall produce a biennial suicide reduction plan that must be
submitted to the legislature as provided in 5-11-210.

(2) The plan must include:

(a) an assessment of both risk and protective factors impacting Montana’s
suicide rate;

(b) specific activities to reduce suicide;

(c) concrete targets for suicide reduction among various demographic
populations, including but not limited to American Indians, veterans, and
youth;

(d) measurable outcomes for all activities; and

(e) information on all existing state suicide reduction activities for all state
agencies, as well as any known local or tribal suicide reduction activities.

(3) Upon the development of a suicide reduction plan draft, the department
shall initiate a public comment period of not less than 21 days during which
members of mental health advocacy groups and other interested parties may
submit comments on and suggestions for the plan. The department shall
produce a final plan, which takes public comment into account, no later than 60
days after the close of the comment period. The plan must be published on the
department’s website and submitted to the appropriate interim committee of
the legislature, the director of the department, and the governor.

Section 3. Suicide hotline. (1) The department of public health and
human services is required to have a suicide crisis hotline available, staffed by
paid, trained employees 24 hours a day and 365 days a year.

(2) The hotline may be operated by the department or by a qualified
Montana-based, nonprofit organization.

(3) The department shall conduct an annual review of hotline utilization and
operator performance.

Section 4. Notification to tribal governments. The secretary of state
shall send a copy of [this act] to each tribal government located on the seven
Montana reservations and to the Little Shell Chippewa tribe.

Section 5. Codification instruction. [Sections 1 through 3] are intended
to be codified as an integral part of Title 53, chapter 21, and the provisions of
Title 53, chapter 21, apply to [sections 1 through 3].

Section 6. Effective date. [This act] is effective July 1, 2007.

Approved May 8, 2007
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CHAPTER NO. 472
[SB 486]

AN ACT REVISING THE OFFENSE OF AGGRAVATED ASSAULT BY
INCLUDING IN THE OFFENSE CAUSING REASONABLE
APPREHENSION OF SERIOUS BODILY INJURY OR DEATH IN
ANOTHER; REVISING THE PENALTY; AND AMENDING SECTION
45-5-202, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 45-5-202, MCA, is amended to read:

“45-5-202. Aggravated assault. (1) A person commits the offense of
aggravated assault if the person purposely or knowingly causes serious bodily
injury to another or purposely or knowingly, with the use of physical force or
contact, causes reasonable apprehension of serious bodily injury or death in
another.

(2) A person convicted of aggravated assault shall be imprisoned in the state
prison for a term efnetless-than 2-years-er-more-than not to exceed 20 years and
may be fined not more than $50,000, except as provided in 46-18-219 and
46-18-222.

Approved May 8, 2007

CHAPTER NO. 473
[SB 505]

AN ACT RENEWING THE CERVICAL CANCER TASK FORCE; ADDING A
PEDIATRICIAN TO THE TASK FORCE; IDENTIFYING STRATEGIES FOR
EDUCATING THE PUBLIC REGARDING AVAILABILITY AND EFFICACY
OF HUMAN PAPILLOMAVIRUS VACCINE; AMENDING SECTION
50-1-211, MCA, AND SECTION 4, CHAPTER 404, LAWS OF 2005; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE.

WHEREAS, human papillomavirus (HPV) disease is a communicable
disease that can be transmitted from person to person through intimate sexual
contact and is a significant cause of cervical cancer, and recently, the United
States Food and Drug Administration has approved a vaccine that is effective in
women in preventing the occurrence of some HPV disease and, thereby, in
reducing the occurrence of cervical cancer; and

WHEREAS, as with all vaccines, HPV vaccine is most effective if given prior
to exposure to the HPV virus, and accordingly, many states, school districts,
public health authorities, and parents are contemplating the advisability of
providing HPV vaccinations as a precautionary measure; and

WHEREAS, there has been a task force on cervical cancer established in the
State of Montana under the Department of Public Health and Human Services
that, when initiated, was charged with providing a report to the Children,
Families, Health, and Human Services Interim Committee on August 1, 2006,
and was to terminate as of June 30, 2007; and

WHEREAS, because the task force is ideally situated to consider key issues
related to HPV vaccination and to advise the Department and the Legislature
regarding those issues, it is advisable to extend the tenure of the task force.
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Be it enacted by the Legislature of the State of Montana:
Section 1. Section 50-1-211, MCA, is amended to read:

“50-1-211. (Temporary) Task force on cervical cancer. (1) There is a
task force on cervical cancer established in the department of public health and
human services.

(2) The task force must be composed of at least 6 7 and no more than 10
members and must include:

(a) an obstetrician-gynecologist;

(b) a registered nurse;

(c) a physician in family practice;

(d) a member from the cancer research community;
(e) the a state epidemiologist; anéd

(f) a cervical cancer survivor:; and

(g) a pediatrician.

(3) The task force members must be appointed by the director to 2-year
terms. The task force shall meet quarterly as needed. The task force members
must may be reimbursed for expenses as provided in 2-18-501 through 2-18-503.
Additional members may be added to the task force upon a majority vote of the
members.

(4) The task force shall:

(a) review statistical and qualitative data on the prevalenee-andburdenof
eervieal-eaneer-in-Mentana use and effectiveness of the human papillomavirus
vaccine;

(e)(b) identify stra}tegies

for educating the public
regarding the availability and efficacy of human papillomavirus vaccine,
including appropriate methods for informing and educating parents and
adolescents about the risks of human papillomavirus disease, modes of
transmission, and availability of vaccine;

{éb(c) identify and examine the limitations of existing laws, regulations,

programs, and services with regard to eevef&ge—&ﬁd—awafeﬁess—lss&es—fe%
eervieal-eaneer immunizations,

(d) consider the medical, social, financial, and ethical implications of
requiring human papillomavirus vaccination of adolescents for continued
enrollment in school;

H(e) facilitate coordination of and communication between state and local
agencies and organizations;

{&)(f) receive and consider reports and testimony from individuals, including
cervical cancer survivors, from leaders i on the issue of cervical cancer, and
from local health departments communlty -based orgamzatlons and Voluntary
health orgamzatlons v 0 w
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(5) The task force shall issue a report to the children, families, health, and
human services interim committee by August 1, 2606 2008:

den n ha mpaet-of-ece eal eanee nNontana-:
y t pa vV a a v aa

(a) detailing its findings regarding the use and efficacy of human
papillomavirus vaccine in adolescents;

(b) recommending strategies or actions regarding vaccination of adolescents;
and

(c) recommending strategies or actions for the education of the public
regarding human papillomavirus disease, modes of transmission, and
availability of vaccine. (Terminates June 30, 2007 2009 —see—4,—Ch—464L:
2005.)"

Section 2. Section 4, Chapter 404, Laws of 2005, is amended to read:

“Section 4. Termination. [This act] terminates June 30, 2007 2009.”

Section 3. Effective date. [This act] is effective on passage and approval.
Approved May 8, 2007

CHAPTER NO. 474
[SB 518]

AN ACT PROVIDING FOR A CERTIFICATE OF BIRTH RESULTING IN A
STILLBIRTH; AMENDING SECTION 50-15-101, MCA; AND PROVIDING A
DELAYED EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Birth registration for stillbirth — requirements. (1) The
department shall establish a certificate of birth resulting in a stillbirth on a form
adopted by the department when the birth results in a stillbirth. Upon request
by a parent, a certificate of birth resulting in a stillbirth must be filed in addition
to the fetal death certificate provided for in 50-15-403. Upon request, a
certificate of birth resulting in a stillbirth must be provided to a parent.

(2) A certificate of birth resulting in a stillbirth may be filed by:

(a) the physician, the physician’s designee, or the direct-entry midwife
licensed pursuant to Title 37, chapter 27, in attendance at a stillbirth;

(b) the person in attendance at a stillbirth;

(c) the father or the mother;

(d) in the absence of the father and the inability of the mother, the person in
charge of the premises where the stillbirth occurred; or

(e) the local registrar if 50-15-202 applies.

(3) The department shall adopt rules providing for:
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(a) the time by which the certificate of birth resulting in a stillbirth must be
filed after the stillbirth;

(b) the evidence required to establish the facts of a stillbirth; and
(c) the information required on a certificate of birth resulting in a stillbirth.
Section 2. Section 50-15-101, MCA, is amended to read:

“50-15-101. Definitions. Unless the context requires otherwise, in parts 1
through 4, the following definitions apply:

(1) “Advanced practice registered nurse” means an individual who has been
certified as an advanced practice registered nurse as provided in 37-8-202.

(2) “Authorized representative” means a person:

(a) designated by an individual, in a notarized written document, to have
access to the individual’s vital records;

(b) who has a general power of attorney for an individual; or

(c) appointed by a court to manage the personal or financial affairs of an
individual.

(3) “Dead body” means a human body or parts of a human body from which it
reasonably may be concluded that death occurred.

(4) “Department” means the department of public health and human
services provided for in 2-15-2201.

(5) “Dissolution of marriage” means a marriage terminated pursuant to
Title 40, chapter 4, part 1.

(6) “Fetal death” means death of the fetus prior to the complete expulsion or
extraction from its mother as a product of conception, notwithstanding the
duration of pregnancy. The death is indicated by the fact that after expulsion or
extraction, the fetus does not breathe or show any other evidence of life, such as
beating of the heart, pulsation of the umbilical cord, or definite movement of
voluntary muscles. Heartbeats are distinguished from transient cardiac
contractions. Respirations are distinguished from fleeting respiratory efforts or
gasps.

(7) “Final disposition” means the burial, interment, cremation, removal
from the state, or other authorized disposition of a dead body or fetus.

(8) “Invalid marriage” means a marriage decreed by a district court to be
invalid for the reasons contained in 40-1-402.

(9) “Live birth” means the complete expulsion or extraction from the mother
as a product of conception, notwithstanding the duration of pregnancy. The
birth is indicated by the fact that after expulsion or extraction, the child
breathes or shows any other evidence of life, such as beating of the heart,
pulsation of the umbilical cord, or definite movement of voluntary muscles.
Heartbeats are distinguished from transient cardiac contractions. Respirations
are distinguished from fleeting respiratory efforts or gasps.

(10) “Local registrar” means a person appointed by the department to act as
its agent in administering this chapter in the area set forth in the letter of
appointment.

(11) “Person in charge of disposition of a dead body” means a person who
places or causes a dead body or the ashes after cremation to be placed in a grave,
vault, urn, or other receptacle or otherwise disposes of the body or fetus and who
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is a funeral director licensed under Title 37, chapter 19, an employee acting for a
funeral director, or a person who first assumes custody of a dead body or fetus.

(12) “Physician” means a person legally authorized to practice medicine in
this state.

(13) “Registration” means the process by which vital records are completed,
filed, and incorporated into the official records of the department.

(14) “Research” means a systematic investigation designed primarily to
develop or contribute to generalizable knowledge.

(15) (a) “Stillbirth” means a fetal death occurring after a minimum of 20
weeks of gestation.

(b) The term does not include an abortion, as defined in 50-20-104.

45)(16) “System of vital statistics” means the registration, collection,
preservation, amendment, and certification of vital records. The term includes
the collection of reports required by this chapter and related activities,
including the tabulation, analysis, publication, and dissemination of vital
statistics.

6)(17) “Vital records” means certificates or reports of birth, death, fetal
death, marriage, and dissolution of marriage and related reports.

A (18) “Vital statistics” means the data derived from certificates or reports
of birth, death, fetal death, induced termination of pregnancy, marriage, and
dissolution of marriage and related reports.”

Section 3. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 50, chapter 15, part 2, and the provisions of Title 50,
chapter 15, part 2, apply to [section 1].

Section 4. Effective date. [This act] is effective January 1, 2008.
Approved May 8, 2007

CHAPTER NO. 475
[SB 525]

AN ACT CLARIFYING THAT TAX AND FEE REVENUE MUST BE
RECORDED AS PRESCRIBED BY THE DEPARTMENT OF
ADMINISTRATION IN ACCORDANCE WITH GENERALLY ACCEPTED
ACCOUNTING PRINCIPLES; AMENDING SECTIONS 15-35-108, 15-36-331,
15-37-117, 15-38-106, 15-50-311, 15-51-103, 15-53-156, 15-59-108, 15-60-210,
15-65-121, 15-66-102, 15-67-102, 15-68-820, 15-70-101, 15-70-125, 15-72-108,
16-1-306, 16-1-401, 16-1-404, 16-1-406, 16-1-411, 16-11-114, 16-11-119,
23-5-610, AND 89-71-2321, MCA; REPEALING SECTION 15-1-501, MCA;
AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND A
RETROACTIVE APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Disposition of money from certain designated license and
other taxes. (1) The state treasurer shall deposit to the credit of the
appropriate fund in accordance with the provisions of subsection (3) all money
received from the collection of taxes and fees.

(2) The department of revenue shall deposit to the credit of the state general
fund all money received from the collection of license taxes and all net revenue
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and receipts from all sources, other than certain fees, under Title 16, chapters 1
through 4 and 6.

(3) The distribution of tax and fee revenue must be made according to the
provisions of the law governing allocation of the tax or fee that were in effect for
the period in which the tax or fee revenue was recorded for accounting purposes.
Tax revenue must be recorded as prescribed by the department of
administration, pursuant to 17-1-102(2) and (4), in accordance with generally
accepted accounting principles.

(4) All refunds of taxes or fees must be attributed to the funds in which the
taxes or fees are currently being recorded. All refunds of interest and penalties
must be attributed to the funds in which the interest and penalties are currently
being recorded.

Section 2. Section 15-35-108, MCA, is amended to read:

“15-35-108. (Temporary) Disposal of severance taxes. Severance taxes
collected under this chapter must, in accordance with the provisions of +5-1-60+
[section 1], be allocated as follows:

(1) Fifty percent of total coal severance tax collections is allocated to the
trust fund created by Article IX, section 5, of the Montana constitution. The
trust fund money must be deposited in the fund established under 17-6-203(6)
and invested by the board of investments as provided by law.

(2) The amount of 12% of coal severance tax collections is allocated to the
long-range building program account established in 17-7-205.

(3) The amount of 5.46% must be credited to an account in the state special
revenue fund to be allocated by the legislature for provision of basic library
services for the residents of all counties through library federations and for
payment of the costs of participating in regional and national networking,
conservation districts, and the Montana Growth Through Agriculture Act.
Expenditures of the allocation may be made only from this account. Money may
not be transferred from this account to another account other than the general
fund. Any unreserved fund balance at the end of each fiscal year must be
deposited in the general fund.

(4) The amount of 1.27% must be allocated to a permanent fund account for
the purpose of parks acquisition or management. Income from this permanent
fund account, excluding unrealized gains and losses, must be appropriated for
the acquisition, development, operation, and maintenance of any sites and areas
described in 23-1-102.

(5) The amount of 0.95% must be allocated to the debt service fund type to
the credit of the renewable resource loan debt service fund.

(6) The amount of 0.63% must be allocated to a trust fund for the purpose of
protection of works of art in the capitol and for other cultural and aesthetic
projects. Income from this trust fund account, excluding unrealized gains and
losses, must be appropriated for protection of works of art in the state capitol
and for other cultural and aesthetic projects.

(7) The amount of 2.9% must be credited to the oil, gas, and coal natural
resource account established in 90-6-1001.

(8) (a) Subject to subsection (8)(b), all other revenue from severance taxes
collected under the provisions of this chapter must be credited to the general
fund of the state.
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(b) The interest income from $140 million of the coal severance tax
permanent fund that is deposited in the general fund is statutorily
appropriated, as provided in 17-7-502, on an annual basis as follows:

(1) $65,000 to the cooperative development center;

(i1) $1.25 million for the growth through agriculture program provided for in
Title 90, chapter 9;

(ii1) $3.65 million to the research and commercialization state special
revenue account created in 90-3-1002;

(iv) to the department of commerce:

(A) $125,000 for a small business development center;

(B) $50,000 for a small business innovative research program;
(C) $425,000 for certified regional development corporations;

(D) $200,000 for the Montana manufacturing extension center at Montana
state university-Bozeman; and

(E) $300,000 for export trade enhancement. (Terminates June 30,
2010—sec. 6, Ch. 481, L. 2003.)

15-35-108. (Effective July 1, 2010) Disposal of severance taxes.
Severance taxes collected under this chapter must, in accordance with the
provisions of 5-1-561 [section 1], be allocated as follows:

(1) Fifty percent of total coal severance tax collections is allocated to the
trust fund created by Article IX, section 5, of the Montana constitution. The
trust fund money must be deposited in the fund established under 17-6-203(6)
and invested by the board of investments as provided by law.

(2) The amount of 12% of coal severance tax collections is allocated to the
long-range building program account established in 17-7-205.

(3) The amount of 5.46% must be credited to an account in the state special
revenue fund to be allocated by the legislature for provision of basic library
services for the residents of all counties through library federations and for
payment of the costs of participating in regional and national networking,
conservation districts, and the Montana Growth Through Agriculture Act.
Expenditures of the allocation may be made only from this account. Money may
not be transferred from this account to another account other than the general
fund. Any unreserved fund balance at the end of each fiscal year must be
deposited in the general fund.

(4) The amount of 1.27% must be allocated to a permanent fund account for
the purpose of parks acquisition or management. Income from this permanent
fund account, excluding unrealized gains and losses, must be appropriated for
the acquisition, development, operation, and maintenance of any sites and areas
described in 23-1-102.

(5) The amount of 0.95% must be allocated to the debt service fund type to
the credit of the renewable resource loan debt service fund.

(6) The amount of 0.63% must be allocated to a trust fund for the purpose of
protection of works of art in the capitol and for other cultural and aesthetic
projects. Income from this trust fund account, excluding unrealized gains and
losses, must be appropriated for protection of works of art in the state capitol
and for other cultural and aesthetic projects.
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(7) The amount of 2.9% must be credited to the oil, gas, and coal natural
resource account established in 90-6-1001.

(8) All other revenue from severance taxes collected under the provisions of
this chapter must be credited to the general fund of the state.”

Section 3. Section 15-36-331, MCA, is amended to read:

“15-36-331. Distribution of taxes. (1) (a) For each calendar quarter, the
department shall determine the amount of tax, late payment interest, and
penalties collected under this part.

(b) For the purposes of distribution of oil and natural gas production taxes to
county and school district taxing units under 15-36-332 and to the state, the
department shall determine the amount of oil and natural gas production taxes
paid on production in the taxing unit.

(2) (a) The amount of oil and natural gas production taxes collected for the
privilege and license tax pursuant to 82-11-131 must be deposited, in
accordance with the provisions of 135-1-561 [section 1], in the state special
revenue fund for the purpose of paying expenses of the board, as provided in
82-11-135.

(b) The amount of the tax for the oil, gas, and coal natural resource account
established in 90-6-1001 must be deposited in the account.

(3) (a) For each tax year, the amount of 01l and natural gas production taxes
determined under subsection (1)(b) is allocated to each county according to the
following schedule:

20052006

sueceeding

tax-years

Big Horn A 45.05%
Blaine 58 1H1% 58.39%
Carbon 48.93% 48.27%
Chouteau 57.65% 58.14%
Custer 86-9% 69.53%
Daniels 49.98% 50.81%
Dawson SHBA 47.79%
Fallon 41-15% 41.78%
Fergus 83.52% 69.18%
Garfield 48.:81% 45.96%
Glacier 64.74% 58.83%
Golden Valley DT A% 58.37%
Hill 65-33% 64.51%
Liberty 59-43% 57.94%
McCone 52:86% 49.92%
Musselshell 5144% 48.64%
Petroleum 54.62% 48.04%

Phillips 5378% 54.02%
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Pondera 70.89% 54.26%
Powder River 62.17% 60.9%
Prairie 39.73% 40.38%
Richland 46-42% 47.47%
Roosevelt 46.06% 45.71%
Rosebud 38.69% 39.33%
Sheridan 47.54% 47.99%
Stillwater 54:35% 53.51%
Sweet Grass 60.24% 61.24%
Teton A48.4% 46.1%
Toole 5% 57.61%
Valley 54.22% 51.43%
Wibaux 48.68% 49.16%
Yellowstone 48.06% 46.74%
All other counties 50.15% 50.15%

(b) The oil and natural gas production taxes allocated to each county must be
deposited in the state special revenue fund and transferred to each county for
distribution, as provided in 15-36-332.

(4) The department shall, in accordance with the provisions of +5-1-56+
[section 1], distribute the state portion of oil and natural gas production taxes
remaining after the distributions pursuant to subsections (2) and (3) as follows:

(a) for each fiscal year through the fiscal year ending June 30, 2011, to be
distributed as follows:

(i) 1.23% to the coal bed methane protection account established in
76-15-904;

(i1) 2.95% to the reclamation and development grants special revenue
account established in 90-2-1104;

(i11) 2.95% to the orphan share account established in 75-10-743;

(iv) 2.65% to the state special revenue fund to be appropriated to the
Montana university system for the purposes of the state tax levy as provided in
20-25-423; and

(v) all remaining proceeds to the state general fund;
(b) for fiscal years beginning after June 30, 2011, to be distributed as follows:

(i) 4.18% to the reclamation and development grants special revenue
account established in 90-2-1104;

(i1) 2.95% to the orphan share account established in 75-10-743;

(i) 2.65% to the state special revenue fund to be appropriated to the
Montana university system for the purposes of the state tax levy as provided in
20-25-423; and

(iv) all remaining proceeds to the state general fund.”

Section 4. Section 15-37-117, MCA, is amended to read:

“15-37-117. Disposition of metalliferous mines license taxes. (1)
Metalliferous mines license taxes collected under the provisions of this part
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must, in accordance with the provisions of 35-1-56+ [section 1], be allocated as
follows:

(a) tothe credit of the general fund of the state, 57% of total collections each
year;

(b) to the state special revenue fund to the credit of a hard-rock mining
impact trust account, 2.5% of total collections each year;

(¢) to the hard-rock mining reclamation debt service fund created in
82-4-312, 8.5% of total collections each year;

(d) to the reclamation and development grants program state special
revenue account, 7% of total collections each year; and

(e) within 60 days of the date the tax is payable pursuant to 15-37-105, to the
county or counties identified as experiencing fiscal and economic impacts,
resulting in increased employment or local government costs, under an impact
plan for a large-scale mineral development prepared and approved pursuant to
90-6-307, in direct proportion to the fiscal and economic impacts determined in
the plan or, if an impact plan has not been prepared, to the county in which the
mine is located, 25% of total collections each year, to be allocated by the county
commissioners as follows:

(i) not less than 37.5% to the county hard-rock mine trust account
established in 7-6-2225; and

(i1) all money not allocated to the account pursuant to subsection (1)(e)(i) to
be further allocated as follows:

(A) 33 1/3% is allocated to the county for general planning functions or
economic development activities as described in 7-6-2225(3)(c) through (3)(e);

(B) 33 1/3% is allocated to the elementary school districts within the county
that have been affected by the development or operation of the metal mine; and

(C) 33 1/3% 1s allocated to the high school districts within the county that
have been affected by the development or operation of the metal mine.

(2) When an impact plan for a large-scale mineral development approved
pursuant to 90-6-307 identifies a jurisdictional revenue disparity, the county
shall distribute the proceeds allocated under subsection (1)(e) in a manner
similar to that provided for property tax sharing under Title 90, chapter 6, part
4.

(3) The department shall return to the county in which metals are produced
the tax collections allocated under subsection (1)(e). The allocation to the county
described by subsection (1)(e) is a statutory appropriation pursuant to
17-7-502.”

Section 5. Section 15-38-106, MCA, is amended to read:

“15-38-106. (Temporary) Payment of tax — records — collection of
taxes — refunds. (1) The tax imposed by this chapter must be paid by each
person to which the tax applies, on or before the due date of the annual
statement established in 15-38-105, on the value of product in the year
preceding January 1 of the year in which the tax is paid. The tax must be paid to
the department at the time that the statement of yield for the preceding
calendar year is filed with the department.

(2) The department shall, in accordance with the provisions of +5-1+-56%
[section 1], deposit in the following order:
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(a) annually in due course, from the proceeds of the tax to the CERCLA
match debt service fund provided in 75-10-622, the amount necessary, as
certified by the department of environmental quality, after crediting to the
CERCLA match debt service fund amounts transferred from the CERCLA cost
recovery account established under 75-10-631, to pay the principal of, premium,
if any, and interest during the next fiscal year on bonds or notes issued pursuant
to 75-10-623;

(b) $366,000 of the proceeds of the resource indemnity and ground water
assessment taxes in the ground water assessment account established by
85-2-905;

(¢) 50% of the remaining proceeds in the reclamation and development
grants account established by 90-2-1104, for the purpose of making grants to be
used for mineral development reclamation projects;

(d) $150,000 of the remaining proceeds of the resource indemnity and
ground water assessment taxes in the natural resource workers’ tuition
scholarship account established in 39-10-106 for the first fiscal year following
July 1 immediately after the date that the governor certifies that the resource
indemnity trust fund balance has reached $100 million and for succeeding fiscal
years, the amount required under 39-10-106(4);

(e) all remaining proceeds in the orphan share account established in
75-10-743.

(3) Each person to whom the tax applies shall keep records in accordance
with 15-38-105, and the records are subject to inspection by the department
upon reasonable notice during normal business hours.

(4) The department shall examine the statement and compute the taxes to
be imposed, and the amount computed by the department is the tax imposed,
assessed against, and payable by the taxpayer. If the tax found to be due is
greater than the amount paid, the excess must be paid by the taxpayer to the
department within 30 days after written notice of the amount of deficiency is
mailed by the department to the taxpayer. If the tax imposed is less than the
amount paid, the difference must be applied as a tax credit against tax liability
for subsequent years or refunded if requested by the taxpayer. (Terminates
June 30, 2007—sec. 10, Ch. 586, L. 2001.)

15-38-106. (Effective July 1, 2007) Payment of tax — records —
collection of taxes — refunds. (1) The tax imposed by this chapter must be
paid by each person to which the tax applies, on or before the due date of the
annual statement established in 15-38-105, on the value of product in the year
preceding January 1 of the year in which the tax is paid. The tax must be paid to
the department at the time that the statement of yield for the preceding
calendar year is filed with the department.

(2) The department shall, in accordance with the provisions of 15156+
[section 1], deposit in the following order:

(a) annually in due course, from the proceeds of the tax to the CERCLA
match debt service fund provided in 75-10-622, the amount necessary, as
certified by the department of environmental quality, after crediting to the
CERCLA match debt service fund amounts transferred from the CERCLA cost
recovery account established under 75-10-631, to pay the principal of, premium,
if any, and interest during the next fiscal year on bonds or notes issued pursuant
to 75-10-623;
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(b) $366,000 of the proceeds in the ground water assessment account
established by 85-2-905;

(c) 50% of the remaining proceeds in the orphan share account established in
75-10-743; and

(d) all remaining proceeds in the reclamation and development grants
account established by 90-2-1104, for the purpose of making grants to be used
for mineral development reclamation projects.

(3) Each person to whom the tax applies shall keep records in accordance
with 15-38-105, and the records are subject to inspection by the department
upon reasonable notice during normal business hours.

(4) The department shall examine the statement and compute the taxes to
be imposed, and the amount computed by the department is the tax imposed,
assessed against, and payable by the taxpayer. If the tax found to be due is
greater than the amount paid, the excess must be paid by the taxpayer to the
department within 30 days after written notice of the amount of deficiency is
mailed by the department to the taxpayer. If the tax imposed is less than the
amount paid, the difference must be applied as a tax credit against tax liability
for subsequent years or refunded if requested by the taxpayer.”

Section 6. Section 15-50-311, MCA, is amended to read:

“15-50-311. Disposal of license taxes. License taxes collected under this
chapter must be deposited by the department with the state treasurer, who
shall, in accordance with the provisions of [section 1], credit them the license
taxes to the state general fund ef-the-state.”

Section 7. Section 15-51-103, MCA, is amended to read:

“15-51-103. Disposition of revenue — penalty and interest on
delinquency. The department shall, in accordance with the provisions of
15-1-561 [section 1], promptly remit the collected taxes to the state treasurer.
Taxes not paid on the due date are delinquent, and penalty and interest must be
added to the delinquent taxes as provided in 15-1-216.”

Section 8. Section 15-53-156, MCA, is amended to read:

“15-53-156. Retail telecommunications excise tax revenue. After
retaining an allowance for refunds, retail telecommunications excise tax
revenue collected by the department must, in accordance with [section 1], be
deposited in the state general fund.”

Section 9. Section 15-59-108, MCA, is amended to read:
“15-59-108. Deposit of taxes. All license taxes collected under the

provisions of this part must, in accordance with the provisions of +5-1+-56+
[section 1], be deposited to the credit of the general fund of the state.”

Section 10. Section 15-60-210, MCA, is amended to read:

“15-60-210. (Temporary) Disposition of fee. (1) Except as provided in
subsection (2), all proceeds from the collection of utilization fees, including
penalties and interest, must, in accordance with the provisions of +5-1+-56+
[section 1], be deposited in the general fund.

(2) Utilization fees, including penalties and interest, collected from the
Montana mental health nursing care center must be allocated as follows:

(a) 30% to the state general fund; and
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(b) 70% to the prevention and stabilization account in the state special
revenue fund established pursuant to 53-6-1101 to the credit of the department
of public health and human services to finance, administer, and provide health
and human services. (Void on occurrence of contingency—sec. 18, Ch. 746, L.
1991—see chapter compiler’s comment.)”

Section 11. Section 15-65-121, MCA, is amended to read:

“15-65-121. (Temporary) Distribution of tax proceeds. (1) The
proceeds of the tax imposed by 15-65-111 must, in accordance with the
provisions of 35-1-561 [section 1], be deposited in an account in the state special
revenue fund to the credit of the department. The department may spend from
that account in accordance with an expenditure appropriation by the legislature
based on an estimate of the costs of collecting and disbursing the proceeds of the
tax. Before allocating the balance of the tax proceeds in accordance with the
provisions of 35-1-561 [section 1] and as provided in subsections (1)(a) through
(1)(e) of this section, the department shall determine the expenditures by state
agencies for in-state lodging for each reporting period and deduct 4% of that
amount from the tax proceeds received each reporting period. The amount
deducted must be deposited in the fund or funds from which in-state lodging
expenditures were paid by state agencies. The amount of $400,000 each year
must be deposited in the Montana heritage preservation and development
account provided for in 22-3-1004. The balance of the tax proceeds received each
reporting period and not deducted pursuant to the expenditure appropriation,
deposited in the fund or funds from which in-state lodging expenditures were
paid by state agencies, or deposited in the heritage preservation and
development account is statutorily appropriated, as provided in 17-7-502, and
must be transferred to an account in the state special revenue fund to the credit
of the department of commerce for tourism promotion and promotion of the state
as a location for the production of motion pictures and television commercials, to
the Montana historical society, to the university system, and to the department
of fish, wildlife, and parks, as follows:

(a) 1% to the Montana historical society to be used for the installation or
maintenance of roadside historical signs and historic sites;

(b) 2.5% to the university system for the establishment and maintenance of a
Montana travel research program;

(c) 6.5% to the department of fish, wildlife, and parks for the maintenance of
facilities in state parks that have both resident and nonresident use;

(d) 67.5% to be used directly by the department of commerce; and

(e) (1) except as provided in subsection (1)(e)(ii), 22.5% to be distributed by
the department to regional nonprofit tourism corporations in the ratio of the
proceeds collected in each tourism region to the total proceeds collected
statewide; and

(11) if 22.5% of the proceeds collected annually within the limits of a city,
consolidated city-county, resort area, or resort area district exceeds $35,000,
50% of the amount available for distribution to the regional nonprofit tourism
corporation in the region where the city, consolidated city-county, resort area, or
resort area district is located, to be distributed to the nonprofit convention and
visitors bureau in that city, consolidated city-county, resort area, or resort area
district.

(2) If a city, consolidated city-county, resort area, or resort area district
qualifies under this section for funds but fails to either recognize a nonprofit



2105 MONTANA SESSION LAWS 2007 Ch. 475

convention and visitors bureau or submit and gain approval for an annual
marketing plan as required in 15-65-122, then those funds must be allocated to
the regional nonprofit tourism corporation in the region in which the city,
consolidated city-county, resort area, or resort area district is located.

(3) If a regional nonprofit tourism corporation fails to submit and gain
approval for an annual marketing plan as required in 15-65-122, then those
funds otherwise allocated to the regional nonprofit tourism corporation may be
used by the department of commerce for tourism promotion and promotion of
the state as a location for the production of motion pictures and television
commercials. (Terminates July 1, 2007—sec. 3, Ch. 469, L. 2001.)

15-65-121. (Effective July 1, 2007) Distribution of tax proceeds. (1)
The proceeds of the tax imposed by 15-65-111 must, in accordance with the
provisions of 35-1-561 [section 1], be deposited in an account in the state special
revenue fund to the credit of the department. The department may spend from
that account in accordance with an expenditure appropriation by the legislature
based on an estimate of the costs of collecting and disbursing the proceeds of the
tax. Before allocating the balance of the tax proceeds in accordance with the
provisions of 35-1-501 [section 1] and as provided in subsections (1)(a) through
(1)(e) of this section, the department shall determine the expenditures by state
agencies for in-state lodging for each reporting period and deduct 4% of that
amount from the tax proceeds received each reporting period. The amount
deducted must be deposited in the fund or funds from which in-state lodging
expenditures were paid by state agencies. The balance of the tax proceeds
received each reporting period and not deducted pursuant to the expenditure
appropriation or deposited in the fund or funds from which in-state lodging
expenditures were paid by state agencies is statutorily appropriated, as
provided in 17-7-502, and must be transferred to an account in the state special
revenue fund to the credit of the department of commerce for tourism promotion
and promotion of the state as a location for the production of motion pictures and
television commercials, to the Montana historical society, to the university
system, and to the department of fish, wildlife, and parks, as follows:

(a) 1% to the Montana historical society to be used for the installation or
maintenance of roadside historical signs and historic sites;

(b) 2.5% to the university system for the establishment and maintenance of a
Montana travel research program;

(c) 6.5% to the department of fish, wildlife, and parks for the maintenance of
facilities in state parks that have both resident and nonresident use;

(d) 67.5% to be used directly by the department of commerce; and

(e) (1) except as provided in subsection (1)(e)(ii), 22.5% to be distributed by
the department to reglonal nonprofit tourism corporations in the ratio of the
proceeds collected in each tourism region to the total proceeds collected
statewide; and

(i1) if 22.5% of the proceeds collected annually within the limits of a city,
consolidated city-county, resort area, or resort area district exceeds $35,000,
50% of the amount available for distribution to the regional nonprofit tourism
corporation in the region where the city, consolidated city-county, resort area, or
resort area district is located, to be distributed to the nonprofit convention and
visitors bureau in that city, consolidated city-county, resort area, or resort area
district.
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(2) If a city, consolidated city-county, resort area, or resort area district
qualifies under this section for funds but fails to either recognize a nonprofit
convention and visitors bureau or submit and gain approval for an annual
marketing plan as required in 15-65-122, then those funds must be allocated to
the regional nonprofit tourism corporation in the region in which the city,
consolidated city-county, resort area, or resort area district is located.

(3) If a regional nonprofit tourism corporation fails to submit and gain
approval for an annual marketing plan as required in 15-65-122, then those
funds otherwise allocated to the regional nonprofit tourism corporation may be
used by the department of commerce for tourism promotion and promotion of
the state as a location for the production of motion pictures and television
commercials.”

Section 12. Section 15-66-102, MCA, is amended to read:
“15-66-102. (Temporary) Utilization fee for inpatient bed days. (1)
Each hospital in the state shall pay to the department a utilization fee:

a O A ar-aeaehIn
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5 s 1in an amount determined by rule as provided in

subsection (2).

(2) Prior to each calendar year that will be subject to the fee, the department
by rule shall determine the amount of the fee, not to exceed $50, based upon:

(a) an estimate of the unpaid medicaid hospital costs, total inpatient days,
and the federal medical assistance percentages;

(b) an estimate of any federal limit on federal financial participation for
hospital services; and

(c) an estimate of federal disproportionate share funds not matched by state
general funds.

(3) (a) All proceeds from the collection of utilization fees, including penalties
and interest, must, in accordance with the provisions of [section 1], be deposited
to the credit of the department of public health and human services in a state
special revenue account as provided in 53-6-149.

(b) A hospital may not place a fee created in this chapter on a patient’s bill.
(Void on occurrence of contingency—sec. 18, Ch. 390, L. 2003. Terminates June
30, 2007—secs. 4, 7, Ch. 606, L. 2005.)”

Section 13. Section 15-67-102, MCA, is amended to read:

“15-67-102. (Temporary) Utilization fee for resident bed days. (1)
Each calendar quarter, an intermediate care facility shall pay to the department
a utilization fee for each resident bed day calculated as provided in subsection
2).

(2) The utilization fee is 6% of the intermediate care facility’s quarterly
revenue divided by the resident bed days for the quarter.

(3) In accordance with the provisions of +5-1-60+ [section 1], all proceeds of
the utilization fee, including penalty and interest, must be deposited as follows:
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(a) 30% in the state general fund; and

(b) 70% in an account in the state special revenue fund established pursuant
to 53-6-1101 to the credit of the department of public health and human services
to finance, administer, and provide health and human services. (Void on
occurrence of contingency—sec. 17, Ch. 531, L. 2003—see chapter compiler’s
comment.)”

Section 14. Section 15-68-820, MCA, is amended to read:

“15-68-820. Sales tax and use tax proceeds. All money collected under
this chapter must, in accordance with the provisions of [section 1], be deposited
by the department into the general fund.”

Section 15. Section 15-70-101, MCA, is amended to read:

“15-70-101. Disposition of funds. (1) All taxes collected under this
chapter must, in accordance with the provisions of #5156+ [section 1], be placed
in a highway revenue account in the state special revenue fund to the credit of
the department of transportation. All interest and income earned on the account
must be deposited to the credit of the account and any unexpended balance in
the account must remain in the account. Those funds allocated to cities, towns,
counties, and consolidated city-county governments in this section must, in
accordance with the provisions of $5-1-50+ [section 1], be paid by the department
of transportation from the state special revenue fund to the cities, towns,
counties, and consolidated city-county governments.

(2) The amount of $16,766,000 of the taxes collected under this chapter is
statutorily appropriated, as provided in 17-7-502, to the department of
transportation and must be allocated each fiscal year on a monthly basis to the
counties, incorporated cities and towns, and consolidated city-county
governments in Montana for construction, reconstruction, maintenance, and
repair of rural roads and city or town streets and alleys, as provided in
subsections (2)(a) through (2)(c):

(a) The amount of $100,000 must be designated for the purposes and
functions of the Montana local technical assistance transportation program in
Bozeman.

(b) The amount of $6,306,000 must be divided among the various counties in
the following manner:

(1) 40% in the ratio that the rural road mileage in each county, exclusive of
the national highway system and the primary system, bears to the total rural
road mileage in the state, exclusive of the national highway system and the
primary system;

(i1) 40% in the ratio that the rural population in each county outside

incorporated cities and towns bears to the total rural population in the state
outside incorporated cities and towns;

(ii1) 20% in the ratio that the land area of each county bears to the total land
area of the state.

(¢) The amount of $10,360,000 must be divided among the incorporated
cities and towns in the following manner:

(1) 50% of the sum in the ratio that the population within the corporate limits
of the city or town bears to the total population within corporate limits of all the
cities and towns in Montana;
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(1) 50% 1n the ratio that the city or town street and alley mileage, exclusive of
the national highway system and the primary system, within corporate limits
bears to the total street and alley mileage, exclusive of the national highway
system and primary system, within the corporate limits of all cities and towns in
Montana.

(3) (a) For the purpose of allocating the funds in subsections (2)(b) and (2)(c)
to a consolidated city-county government, each entity must be considered to
have separate city and county boundaries. The city limit boundaries are the last
official city limit boundaries for the former city unless revised boundaries based
on the location of the urban area have been approved by the department of
transportation and must be used to determine city and county populations and
road mileages in the following manner:

(1) Percentage factors must be calculated to determine separate populations
for the city and rural county by using the last official decennial federal census
population figures that recognized an incorporated city and the rural county.
The factors must be based on the ratio of the city to the rural county population,
considering the total population in the county minus the population of any other
incorporated city or town in the county.

(i1) The city and county populations must be calculated by multiplying the
total county population, as determined by the latest official decennial census or
the latest interim year population estimates from the Montana department of
commerce as supplied by the United States bureau of the census, minus the
population of any other incorporated city or town in that county, by the factors
established in subsection (3)(a)(1).

(b) The amount allocated by this method for the city and the county must be
combined, and single monthly payments must be made to the consolidated
city-county government.

(4) All funds allocated by this section to counties, cities, towns, and
consolidated city-county governments must be used for the construction,
reconstruction, maintenance, and repair of rural roads or city or town streets
and alleys or for the share that the city, town, county, or consolidated
city-county government might otherwise expend for proportionate matching of
federal funds allocated for the construction of roads or streets that are part of the
primary or secondary highway system or urban extensions to those systems.
The governing body of a town or third-class city, as defined in 7-1-4111, may
each year expend no more than 25% of the funds allocated to that town or
third-class city for the purchase of capital equipment and supplies to be used for
the maintenance and repair of town or third-class city streets and alleys.

(5) All funds allocated by this section to counties, cities, towns, and
consolidated city-county governments must be disbursed to the lowest
responsible bidder according to applicable bidding procedures followed in all
cases in which the contract for construction, reconstruction, maintenance, or
repair is in excess of $25,000.

(6) For the purposes of this section in which distribution of funds is made on
a basis related to population, the population must be determined annually for
counties and biennially for cities according to the latest official decennial census
or the latest interim year population estimates from the Montana department of
commerce as supplied by the United States bureau of the census.

(7) For the purposes of this section in which determination of mileage is
necessary for distribution of funds, it is the responsibility of the cities, towns,
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counties, and consolidated city-county governments to furnish to the
department of transportation a yearly certified statement indicating the total
mileage within their respective areas applicable to this chapter. All mileage
submitted is subject to review and approval by the department of
transportation.

(8) Except by a town or third-class city as provided in subsection (4), the
funds authorized by this section may not be used for the purchase of capital
equipment.

(9) Funds authorized by this section must be used for construction and
maintenance programs.”

Section 16. Section 15-70-125, MCA, is amended to read:

“15-70-125. Highway nonrestricted account. There is a highway
nonrestricted account in the state special revenue fund. All interest and
penalties collected under this chapter except those collected by a justice’s court,
must, in accordance with the provisions of 351661 [section 1], be placed in the
hlghway nonrestricted account. BeginningdJuly1,-2001-=al All interest and
income earned on the account must be deposited to the credit of the account and
any unexpended balance in the account must remain in the account.”

Section 17. Section 15-72-106, MCA, is amended to read:

“15-72-106. Collection of wholesale energy transaction tax —
disposition of revenue. (1) A transmission services provider shall collect the
tax imposed under 15-72-104 from the taxpayer and pay the tax collected to the
department. If the transmission services provider collects a tax in excess of the
tax imposed by 15-72-104, both the tax and the excess must be remitted to the
department.

(2) A self-assessing distribution services provider is subject to the provisions
of this part.

(3) The wholesale energy transaction tax collected under this part must, in
accordance with the provisions of [section 1], be deposited in the general fund.”

Section 18. Section 16-1-306, MCA, is amended to read:

“16-1-306. Revenue to be paid to state treasurer. Except as provided in
16-1-404, 16-1-405, 16-1-406, and 16-1-411, all fees, charges, taxes, and revenue
collected by or under authority of the department must, in accordance with the
provisions of 35-1-661 [section 1], be deposited to the credit of the state general
fund.”

Section 19. Section 16-1-401, MCA, is amended to read:

“16-1-401. Liquor excise tax. (1) The department shall collect at the time
of the sale and delivery of any liquor as authorized under any provision of the
laws of the state of Montana an excise tax at the rate of:

(a) 16% of the retail selling price on all liquor sold and delivered in the state
by a company that manufactured, distilled, rectified, bottled, or processed, and
sold more than 200,000 proof gallons of liquor nationwide in the calendar year
preceding imposition of the tax pursuant to this section;

(b) 13.8% of the retail selling price on all liquor sold and delivered in the
state by a company that manufactured, distilled, rectified, bottled, or processed,
and sold not more than 200,000 proof gallons of liquor nationwide in the
calendar year preceding imposition of the tax pursuant to this section.
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(2) The department shall retain the amount of the excise tax received in a
separate account and shall, in accordance with the provisions of 15-1-561%
[section 1], deposit, to the credit of the general fund, the amount collected and
received not later than the 10th day of each month.”

Section 20. Section 16-1-404, MCA, is amended to read:

“16-1-404. License tax on liquor — amount — distribution of
proceeds. (1) The department shall collect at the time of sale and delivery of
any liquor under any provisions of the laws of the state of Montana a license tax
of:

(a) 10% of the retail selling price on all liquor sold and delivered in the state
by a company that manufactured, distilled, rectified, bottled, or processed and
that sold more than 200,000 proof gallons of liquor nationwide in the calendar
year preceding imposition of the tax pursuant to this section;

(b) 8.6% of the retail selling price on all liquor sold and delivered in the state
by a company that manufactured, distilled, rectified, bottled, or processed and
that sold more than 50,000 proof gallons but not more than 200,000 proof gallons
of liquor nationwide in the calendar year preceding imposition of the tax
pursuant to this section;

(c) 2% of the retail selling price on all liquor sold and delivered in the state by
a company that manufactured, distilled, rectified, bottled, or processed and that
sold not more than 50,000 proof gallons of liquor nationwide in the calendar year
preceding imposition of the tax pursuant to this section.

(2) The license tax must be charged and collected on all liquor produced in or
brought into the state and taxed by the department. The retail selling price must
be computed by adding to the cost of the liquor the state markup as designated
by the department. The license tax must be figured in the same manner as the
state excise tax and is in addition to the state excise tax. The department shall
retain in a separate account the amount of the license tax received. The
department, in accordance with the provisions of +5-1-60+ [section 1], shall
allocate the revenue as follows:

(a) Thirty-four and one-half percent is allocated to the state general fund.

(b) Sixty-five and one-half percent must be deposited in the state special
revenue fund to the credit of the department of public health and human
services for the treatment, rehabilitation, and prevention of alcoholism and
chemical dependency.

(3) The license tax proceeds that are allocated to the department of public
health and human services for the treatment, rehabilitation, and prevention of
alcoholism and chemical dependency must be credited quarterly to the
department of public health and human services. The legislature may
appropriate a portion of the license tax proceeds to support alcohol and chemical
dependency programs. The remainder must be distributed as provided in
53-24-206.”

Section 21. Section 16-1-406, MCA, is amended to read:

“16-1-406. Taxes on beer. (1) (a) A tax is imposed on each barrel of 31
gallons of beer sold in Montana by a wholesaler. A barrel of beer equals 31
gallons. The tax is based upon the total number of barrels of beer produced by a
brewer in a year. A brewer who produces less than 20,000 barrels of beer a year
is taxed on the following increments of production:

(1) up to 5,000 barrels, $1.30;
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(1) 5,001 barrels to 10,000 barrels, $2.30; and
(ii1) 10,001 barrels to 20,000 barrels, $3.30.

(b) The tax on beer sold for a brewer who produces over 20,000 barrels is
$4.30.

(2) The tax imposed pursuant to subsection (1) is due at the end of each
month from the wholesaler upon beer sold by the wholesaler during that month.
The department shall compute the tax due on beer sold in containers other than
barrels or in barrels of more or less capacity than 31 gallons.

(3) Each quarter, in accordance with the provisions of +5-3-561 [section 1], of
the tax collected pursuant to subsection (1), an amount equal to:

(a) 23.26% must be deposited in the state treasury to the credit of the
department of public health and human services for the treatment,
rehabilitation, and prevention of alcoholism and chemical dependency; and

(b) the balance must be deposited in the state general fund.”
Section 22. Section 16-1-411, MCA, is amended to read:

“16-1-411. Tax on wine and hard cider — penalty and interest. (1) (a)
A tax of 27 cents per liter is imposed on table wine, except hard cider, imported
by a table wine distributor or the department.

(b) A tax of 3.7 cents per liter is imposed on hard cider imported by a table
wine distributor or the department.

(2) The tax imposed in subsection (1) must be paid by the table wine
distributor by the 15th day of the month following sale of the table wine or hard
cider from the table wine distributor’s warehouse. Failure to file a tax return or
failure to pay the tax required by this section subjects the table wine distributor
to the penalties and interest provided for in 15-1-216.

(3) The tax paid by a table wine distributor in accordance with subsection (2)
must, in accordance with the provisions of 35-1-561 [section 1], be distributed as
follows:

(a) 69% to the state general fund; and
(b) 31% to the state special revenue fund to the credit of the department of

public health and human services for the treatment, rehabilitation, and
prevention of alcoholism and chemical dependency.

(4) The tax computed and paid in accordance with this section is the only tax
imposed by the state or any of its subdivisions, including cities and towns.

(5) For purposes of this section, “table wine” has the meaning assigned in
16-1-106, but does not include hard cider.”

Section 23. Section 16-11-114, MCA, is amended to read:

“16-11-114. Insignia discount. (1) Each licensed wholesaler is entitled to
purchase an insignia at full face value less the following percentage of the face
value upon payment for the insignia as defrayment of the costs of affixing
insignia and precollecting the tax on behalf of the state of Montana:

(a) 0.90% for the first 2,580 cartons or portion of 2,580 cartons purchased in
any calendar month;

(b) 0.60% for the next 2,580 cartons or portion of 2,580 cartons purchased in
any calendar month; and

(c) 0.45% for purchases in excess of 5,160 cartons in any calendar month.
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(2) The taxes for tobacco products, other than cigarettes, that are paid by the
wholesaler must be paid to the department in full less a 1.5% defrayment for the
wholesaler’s collection and administrative expenses and must, in accordance
with the provisions of 5156+ [section 1], be deposited by the department in the
state general fund except as provided in 16-11-119. Refunds of the tax paid must
be made as provided in 15-1-503 in cases in which the tobacco products
purchased become unsalable.”

Section 24. Section 16-11-119, MCA, is amended to read:

“16-11-119. Disposition of taxes. (1) Cigarette taxes collected under the
provisions of 16-11-111 must, in accordance with the provisions of +5-1-650+
[section 1], be deposited as follows:

(a) 8.3% or $2 million, whichever is greater, in the state special revenue fund
to the credit of the department of public health and human services for the
operation and maintenance of state veterans’ nursing homes;

(b) 2.6% in the long-range building program account provided for in
17-7-205;

(c) 44% in the state special revenue fund to the credit of the health and
medicaid initiatives account provided for in 53-6-1201; and

(d) the remainder to the state general fund.

(2) If money in the state special revenue fund for the operation and
maintenance of state veterans’ nursing homes exceeds $2 million at the end of
the fiscal year, the excess must be transferred to the state general fund.

(3) The taxes collected on tobacco products, other than cigarettes, must in
accordance with the provisions of +5-+-56+ [section 1] be deposited as follows:

(a) one-half in the state general fund; and

(b) one-half in the state special revenue fund account for health and
medicaid initiatives provided for in 53-6-1201.”

Section 25. Section 23-5-610, MCA, is amended to read:

“23-5-610. Video gambling machine gross income tax — records —
distribution — quarterly statement and payment. (1) A licensed machine
owner shall pay to the department a video gambling machine tax of 15% of the
gross income from each video gambling machine issued a permit under this part.
A licensed machine owner may deduct from the gross income amounts equal to
amounts stolen from machines if the amounts stolen are not repaid by insurance
or under a court order, if a law enforcement agency investigated the theft, and if
the theft is the result of either unauthorized entry and physical removal of the
money from the machines or of machine tampering and the amounts stolen are
documented.

(2) A licensed machine owner shall keep a record of the gross income from
each video gambling machine issued a permit under this part in the form the
department requires. The records must at all times during the business hours of
the licensee be subject to inspection by the department.

(3) For each video gambling machine issued a permit under this part, a
licensed machine owner shall, within 15 days after the end of each quarter and
in the manner prescribed by the department, complete and deliver to the
department a statement showing the total gross income, together with the total
amount due the state as video gambling machine gross income tax for the
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preceding quarter. The statement must contain other relevant information that
the department requires.

(4) The department shall, in accordance with the provisions of +5-1+-56%
[section 1], forward the tax collected under subsection (3) of this section to the
state treasurer for deposit in the general fund.”

Section 26. Section 39-71-2321, MCA, is amended to read:

“39-71-2321. What to be deposited in state fund. (1) All premiums,
penalties, recoveries by subrogation, interest earned upon money belonging to
the state fund, securities acquired by or through use of money, and all interest
and penalties on taxes in accordance with +6-1-561 [section 1] must be deposited
in the state fund. Except for a transfer authorized under 39-71-2352, the money
must be separated into two accounts based upon whether they relate to claims
for injuries resulting from accidents that occurred before July 1, 1990, or claims
for injuries resulting from accidents that occur on or after that date.

(2) All funds deposited in the state fund may be spent as provided in
17-8-101(2)(b).”

Section 27. Repealer. Section 15-1-501, MCA, is repealed.

Section 28. Codification instruction. [Section 1] is intended to be

codified as an integral part of Title 17, chapter 2, and the provisions of Title 17,
chapter 2, apply to [section 1].

Section 29. Coordination instruction. If Senate Bill No. 118 and [this
act] are both passed and approved and they contain a section amending
15-66-102, then the sections amending 15-66-102 are void and 15-66-102 must
be amended as follows:

“15-66-102. (Temporary) Utilization fee for inpatient bed days. (1)
Each hospital in the state shall pay to the department a utilization fee:

(a) in the amount of $1943 $27.70 for each inpatient bed day between
January 1, 2004 2006, and June 30, 2605 2007,

(b) in the amount of $29-75 §47 for each inpatient bed day between July 1,
20605 2007, and December 31, 20605 2007,

(c) in the amount of $2770 §43 for each inpatient bed day between January
1, 2006 2008, and December 31, 2006 2008;

(d) in the amount of $48 for each inpatient bed day between January 1, 2009,
and December 31, 2009; and

{b(e) after beginning January 1, 2607 2010,
i i i inthe amount of $50 for each inpatient bed day.

3)2) €a) All proceeds from the collection of utilization fees, including
penalties and interest, must, in accordance with the provisions of [section 1 of
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Senate Bill No. 525], be deposited to the credit of the department of public health
and human services in a state special revenue account as provided in 53-6-149.

’

(Void on occurrence of contingency—sec. 18, Ch. 390, L. 2003. FerminatesJune
30, 2007—secs. 4, 7, Ch. 606, 1. 2005.)"
Section 30. Effective date. [This act] is effective on passage and approval.

Section 31. Retroactive applicability. [This act] applies retroactively,
within the meaning of 1-2-109, to all tax and fee periods beginning after
December 31, 2006, and to taxes and fees collected by audit after December 31,
2006, or taxes and fees collected after December 31, 2006, if the payment was
made after the date on which the tax was payable.

Approved May 8, 2007

CHAPTER NO. 476
[SB 535]

AN ACT REVISING LAWS RELATING TO ANNUITIES; CREATING THE
MONTANA SUITABILITY IN ANNUITY TRANSACTIONS ACT;
PROVIDING FOR EXEMPTIONS FROM THE MONTANA SUITABILITY IN
ANNUITY TRANSACTIONS ACT; ESTABLISHING DUTIES FOR
INSURERS, INSURANCE PRODUCERS, AND INDEPENDENT AGENCIES;
CREATING THE MONTANA ANNUITY DISCLOSURE ACT; PROVIDING
DEFINITIONS; ESTABLISHING DISCLOSURE REQUIREMENTS FOR
BUYER’S GUIDES AND DISCLOSURE DOCUMENTS; REQUIRING
REPORTS TO ANNUITY CONTRACT HOLDERS; PROVIDING PENALTIES
FOR VIOLATIONS OF EITHER ACT; AND PROVIDING AN
APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Short title. [Sections 1 through 6] may be referred to as the
“Montana Suitability in Annuity Transactions Act”.

Section 2. Purpose — scope. (1) The purpose of [sections 1 through 6] is to
set forth standards and procedures for recommendations to consumers that
result in a transaction involving annuity products so that the insurance needs
and financial objectives of consumers at the time of the transaction are
appropriately addressed.

(2) [Sections 1 through 6] apply to any recommendation to purchase or
exchange an annuity made to a consumer by an insurance producer or by an
insurer when an insurance producer is not involved that results in the
recommended purchase or exchange.

Section 3. Exemptions. Unless otherwise specifically included, [sections 1
through 6] do not apply to recommendations involving:

(1) direct response solicitations when there is not a recommendation made
based on information collected from the consumer;

(2) contracts used to fund:

(a) an employee pension or welfare benefit plan that is covered by the
Employee Retirement Income Security Act of 1974, 29 U.S.C. 1001, et seq.;
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(b) a plan described by section 401(a), 401(k), 403(b), 408(k), or 408(p) of the
Internal Revenue Code, 26 U.S.C. 401(a), 401(k), 403(b), 408(k), or 408(p), if
established or maintained by an employer;

(c) a governmental plan or church plan defined in section 414 of the Internal
Revenue Code, 26 U.S.C. 414, a government or church welfare benefit plan, or a
deferred compensation plan of a state or local government or tax-exempt
organization under section 457 of the Internal Revenue Code, 26 U.S.C. 457,

(d) a nonqualified deferred compensation plan maintained by an employer
or plan sponsor;

(e) settlements of or assumptions of liabilities associated with personal
injury litigation or any dispute or claim resolution process; or

() formal prepaid funeral contracts; or
(3) variable annuities regulated under Title 30, chapter 10.

Section 4. Definitions. As used in [sections 1 through 6], the following
definitions apply:

(1) “Annuity” means a fixed annuity that is individually solicited, regardless
of whether the product is classified as an individual or group annuity.

(2) “Insurance producer”, in addition to the definition in 33-17-102, includes
an insurance producer licensed to sell, solicit, or negotiate annuities.

(3) “Insurer”, in addition to the definition in 33-1-201, includes an insurer
providing annuity products.

(4) “Recommendation” means advice provided by an insurance producer or
by an insurer when an insurance producer is not involved to an individual
consumer that results in a purchase or exchange of an annuity in accordance
with that advice.

Section 5. Duties of insurers, insurance producers, and
independent agencies. (1) In recommending to a consumer the purchase of an
annuity or the exchange of an annuity that results in another insurance
transaction or series of insurance transactions, the insurance producer or the
insurer when an insurance producer is not involved must have reasonable
grounds for believing that the recommendation is suitable for the consumer on
the basis of the facts disclosed by the consumer as to the consumer’s
investments, other insurance products, financial situation, and needs.

(2) Prior to the execution of a purchase or exchange of an annuity resulting
from a recommendation, an insurance producer or an insurer when an
insurance producer is not involved shall make reasonable efforts to obtain
information concerning:

(a) the consumer’s financial status;
(b) the consumer’s tax status;
(c) the consumer’s investment objectives; and

(d) other information used or considered reasonable in making
recommendations to the consumer by the insurance producer or by the insurer
when an insurance producer is not involved.

(3) (a) Except as provided under subsection (3)(b), an insurance producer or
an insurer when an insurance producer is not involved does not have any
obligation to a consumer under subsection (1) related to any recommendation if
a consumer:
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(1) refuses to provide relevant information requested by the insurer or
insurance producer;

(i1) decides to enter into an insurance transaction that is not based on a
recommendation of the insurer or insurance producer; or

(ii1) fails to provide complete or accurate information.

(b) Subject to subsection (1), an insurer’s or insurance producer’s
recommendation must be reasonable under all the circumstances actually
known to the insurer or insurance producer at the time of the recommendation.

(4) (a) An insurer may contract with a third party as provided in subsection
(6) to establish and maintain a system to supervise recommendations that is
reasonably designed to achieve compliance with this section.

(b) A system designed and maintained by an insurer must at a minimum
provide for:

(i) maintaining written procedures; and

(i1) conducting periodic reviews of the insurer’s records that are reasonably
designed to assist in detecting and preventing violations of [sections 1 through
6].

(5) An insurance producer or independent agency shall:

(a) adopt a system established by an insurer to supervise recommendations
of the insurance producer or agency’s insurance producers that is reasonably
designed to achieve compliance with [sections 1 through 6]; or

(b) establish and maintain a system that at a minimum provides for:
(1) maintaining written procedures; and

(i1) conducting periodic reviews of records that are reasonably designed to
assist in detecting and preventing violations of [sections 1 through 6].

(6) (a) An insurer may contract with a third party, including an insurance
producer or independent agency, to establish and maintain a system of
supervision as provided for in subsection (4) with respect to insurance producers
under contract with or employed by the third party.

(b) An insurer shall make reasonable inquiry to ensure that the third party
is performing the functions required under subsection (4) and shall take
reasonable action under the circumstances to enforce the third party’s
contractual obligations to perform the functions.

(c) Aninsurer may comply with its obligation to make reasonable inquiry by
doing each of the following:

(1) annually obtaining a certification from a director, officer, or principal of
the third party that the third party is performing the required functions; and

(i1) based on reasonable selection criteria, periodically selecting third parties
for a review to determine whether the third parties are performing the required
functions.

(7) Aninsurer, insurance producer, or independent agency is not required by
this section to:

(a) review or provide for review of insurance producer solicited transactions
not related to annuities; or
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(b) include in its system of supervision an insurance producer’s
recommendations to consumers of products other than the annuities offered by
the insurer, insurance producer, or independent agency.

(8) An insurance producer or independent agency contracting as a third
party with an insurer pursuant to subsection (6) shall promptly, when
requested by the insurer, give a certification as described in subsection (6) or
give a clear statement that it is unable to meet the certification criteria.

(9) (a) Insurers, insurance producers, and independent agencies shall
maintain or must be able to make available to the commissioner records of the
information collected from the consumer and other information used in making
the recommendations that were the basis for insurance transactions for 5 years
after the insurance transaction is completed by the insurer. An insurer is
permitted, but is not required, to maintain documentation on behalf of an
insurance producer.

(b) Records required to be maintained by this regulation may be maintained
in paper, photographic, microprocess, magnetic, mechanical, or electronic
media or by any process that accurately reproduces the actual document.

Section 6. Mitigation of responsibility. (1) The commissioner may
order:

(a) an insurer or insurance producer to take reasonably approprlate
corrective action for any consumer harmed by the insurer’s or insurance
producer’s violation of [sections 1 through 6]; or

(b) an insurance producer or independent agency that employs or contracts
with another insurance producer to sell or solicit the sale of annuities to
consumers to take reasonably appropriate corrective action for any consumer
harmed by the other insurance producer’s violation of [sections 1 through 6].

(2) Aviolation of [sections 1 through 6] is an unfair trade practice under Title
33, chapter 18. Fines may be imposed pursuant to 33-1-317.

Section 7. Short title. [Sections 7 through 13] may be referred to as the
“Montana Annuity Disclosure Act”.

Section 8. Purpose. The purpose of [sections 7 through 13] is to provide
standards for the disclosure of certain minimum information about annuity
contracts to protect consumers and to foster consumer education. [Sections 7
through 13] specify the minimum information that must be disclosed and the
method for disclosing the information in connection with the sale of annuity
contracts. The goal of [sections 7 through 13] is to ensure that purchasers of
annuity contracts understand certain basic features of annuity contracts.

Section 9. Applicability. (1) [Sections 7 through 13] apply to all group and
individual annuity contracts and certificates except:

(a) registered or nonregistered variable annuities or other registered
products;

(b) immediate and deferred annuities that do not contain nonguaranteed
elements;

(c) structured settlement annuities; and
(d) as provided in subsection (2), annuities used to fund:

(1) an employee pension plan that is covered by the Employee Retirement
Income Security Act of 1974, 29 U.S.C. 1001, et seq.;
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(i1) a plan described by section 401(a), 401(k), or 403(b) of the Internal
Revenue Code, 26 U.S.C. 401(a), 401(k), or 403(b), when the plan, for purposes of
the Employment Retirement Income Security Act of 1974, is established or
maintained by an employer;

(ii1) a governmental plan or church plan defined in section 414 of the Internal
Revenue Code, 26 U.S.C. 414, or a deferred compensation plan of a state or local
government or a tax-exempt organization under section 457 of the Internal
Revenue Code, 26 U.S.C. 457; or

(iv) a nonqualified deferred compensation arrangement established or
maintained by an employer or plan sponsor.

(2) (a) The provisions of [sections 7 through 13] apply to annuities used to
fund a plan or arrangement when:

(1) the plan or arrangement is funded solely by contributions that an
employee elects to make whether on a pretax or after-tax basis;

(i1) the insurer has been notified that plan participants may choose from
among two or more fixed annuity providers; and

(ii1) there is a direct solicitation of an individual employee by an insurance
producer for the purchase of an annuity contract.

(b) As used in this subsection (2), direct solicitation does not include any
meeting held by an insurance producer solely for the purpose of educating or
enrolling employees in the plan or arrangement.

Section 10. Definitions. As used in [sections 7 through 13], the following
definitions apply:

(1) “Contract owner” means the owner named in the annuity contract or a
certificate holder in the case of a group annuity contract.

(2) (a) “Determinable elements” means elements that are derived from
processes or methods that are guaranteed at issue and are not subject to insurer
discretion, but where the values or amounts cannot be determined until some
point after issue.

(b) The term includes premiums, credited interest rates (including any
bonus), benefits, values, noninterest-based credits, and charges or elements of
formulas used to determine any of these items.

(¢) Determinable elements may be described as guaranteed but not
determined at issue.

(d) An element is considered determinable if it was calculated from
underlying determinable elements only or from both determinable and
guaranteed elements.

(3) “Generic name” means a short title descriptive of the annuity contract
being applied for, such as “single premium deferred annuity”.

(4) “Guaranteed elements” means the premiums, credited interest rates
(including any bonus), benefits, values, noninterest-based credits, and charges
or elements of formulas used to determine any of these items that are
guaranteed and determined at issue. An element is considered guaranteed if all
of the underlying elements that go into its calculation are guaranteed.

(5) “Nonguaranteed elements” means the premiums, credited interest rates
(including any bonus), benefits, values, noninterest-based credits, and charges
or elements of formulas used to determine any of these items that are subject to
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insurer discretion and are not guaranteed at issue. An element is considered
nonguaranteed if any of the underlying nonguaranteed elements are used in its
calculation.

(6) “Structured settlement annuity” means a qualified funding asset as
defined in section 130(d) of the Internal Revenue Code, 26 U.S.C. 130(d), or an
annuity that would be a qualified funding asset under section 130(d) except that
it is not owned by an assignee under a qualified assignment.

Section 11. Standards for disclosure document and buyer’s guide.
(1) When the application for an annuity contract is taken in a face-to-face
meeting, the applicant must be given, at or before the time of application, both
the disclosure document and the buyer’s guide.

(2) (a) When the application for an annuity contract is taken by means other
than in a face-to-face meeting, the applicant must be sent both the disclosure
document and the buyer’s guide not later than 5 business days after the
completed application is received by the insurer.

(b) When an application is received as a result of a direct solicitation through
the mail, providing a disclosure document and a buyer’s guide in the mailing
inviting prospective applicants to apply for an annuity contract satisfies the
requirement that the disclosure document and buyer’s guide be provided not
later than 5 business days after receipt of the application.

(c) When an application is received over the internet, taking reasonable
steps to make the disclosure document and buyer’s guide available for viewing
and printing on the insurer’s website satisfies the requirement that the
disclosure document and the buyer’s guide be provided not later than 5 business
days of receipt of the application.

(d) A solicitation for an annuity contract provided in other than a
face-to-face meeting must include a statement that the proposed applicant may
contact the commissioner’s office for a free annuity buyer’s guide, or an insurer
may include a statement that the prospective applicant may contact the insurer
for a free annuity buyer’s guide.

(3) When the disclosure document and buyer’s guide are not provided at or
before the time of application, a free-look period of not less than 15 days must be
provided for the applicant to return the annuity contract without penalty. This
free-look period must run concurrently with any other free-look period provided
under state law.

(4) At a minimum, the following information must be included in the
disclosure document:

(a) the generic name of the contract, the company product name, if different,
the form number, and the fact that it is an annuity;

(b) the insurer’s name and address;

(c) a description of the contract and its benefits, emphasizing its long-term
nature, including when appropriate:

(i) the guaranteed elements, nonguaranteed elements, and determinable
elements of the contract and their limitations, if any, and an explanation of how
the elements operate;

(i1) an explanation of the initial crediting rate, specifying any bonus or

introductory portion, the duration of the rate, and the fact that rates may
change from time to time and are not guaranteed,;
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(i11) periodic income options both on a guaranteed and nonguaranteed basis;

(iv) any value reductions caused by withdrawals from or surrender of the
contract;

(v) how values in the contract can be accessed;
(vi) the death benefit, if one is available, and how it will be calculated,;

(vii) a summary of the federal tax status of the contract and any penalties
applicable on withdrawal of values from the contract; and

(viil) impact of any rider, such as a long-term care rider;

(d) specific dollar amount or percentage charges and fees with an
explanation of how they apply; and

(e) information about the current guaranteed rate for new contracts that
contains a clear notice that the rate is subject to change.

(5) Insurers shall define terms used in the disclosure statement in language
that facilitates the understanding by a typical person within the segment of the
public to which the disclosure statement is directed.

Section 12. Report to contract owners. (1) For annuities in the payout
period with changes in nonguaranteed elements and for the accumulation
period of a deferred annuity, the insurer shall provide each contract owner with
a report, at least annually, on the status of the contract.

(2) The report must contain at least the following information:
(a) the beginning and ending date of the current report period;

(b) the accumulation and cash surrender value, if any, at the end of the
previous report period and at the end of the current report period;

(c) the total amounts, if any, that have been credited, charged to the contract
value, or paid during the current report period; and

(d) the amount of outstanding loans, if any, as of the end of the current report
period.

Section 13. Penalties. In addition to any other penalties provided in Title
33, an insurer or insurance producer that violates a provision of [sections 7
through 13] also violates 33-18-102.

Section 14. Applicability. [This act] applies to all group and individual
annuity contracts and certificates subject to the provisions of [sections 1
through 13] sold on or after [the effective date of this act].

Section 15. Codification instruction. [Sections 1 through 13] are
intended to be codified as an integral part of Title 33, chapter 20, and the
provisions of Title 33, chapter 20, apply to [sections 1 through 13].

Approved May 8, 2007

CHAPTER NO. 477
[SB 538]

AN ACT ESTABLISHING A BILL OF RIGHTS DAY FOR THE STATE OF
MONTANA.

WHEREAS, the Bill of Rights, the first 10 amendments to the U.S.
Constitution, limits the powers of the federal government and reserves the
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remaining powers to the states and the people, and also protects the rights of all
citizens to freedom of speech, freedom of the press, freedom of assembly,
freedom of religious worship, freedom of petition, and freedom to keep and bear
arms; and

WHEREAS, the Bill of Rights furthermore provides equal security to all who
carry the noble title of citizen through protection from unreasonable search and
seizure, cruel and unusual punishment, and self-incrimination and guarantees
a trial by jury and due process in a court of law; and

WHEREAS, all Montanans know and cherish these liberties and
understand them to be the foundation of the social contract and the correlating
responsibilities inherent as members of the citizenry.

Be it enacted by the Legislature of the State of Montana:

Section 1. Bill of rights day. There is established a bill of rights day for
the state of Montana. The bill of rights day is December 15 of each year to
commemorate the day in 1791 in which three-fourths of the states ratified the
bill of rights as part of the U.S. constitution.

Section 2. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 1, chapter 1, part 2, and the provisions of Title 1,
chapter 1, part 2, apply to [section 1].

Approved May 8, 2007

CHAPTER NO. 478
[SB 549

AN ACT REVISING THE METHOD FOR CLASSIFYING LAND AS
AGRICULTURAL FOR PROPERTY TAX PURPOSES; REQUIRING A
MINIMUM DOLLAR AMOUNT OF GROSS INCOME FROM
AGRICULTURAL PRODUCTION TO QUALIFY AS CLASS THREE
AGRICULTURAL LAND; PROVIDING THAT THE MINIMUM DOLLAR
AMOUNT FOR GRAZING LAND BE DETERMINED BY AN ANIMAL UNIT
MONTH COMPUTATION DETERMINED BY MONTANA STATE
UNIVERSITY-BOZEMAN; AMENDING SECTION 15-7-202, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE
APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 15-7-202, MCA, is amended to read:

“15-7-202. Eligibility of land for valuation as agricultural. (1) (a)
Contiguous parcels of land totaling 160 acres or more under one ownership are
eligible for valuation, assessment, and taxation as agricultural land each year
that none of the parcels is devoted to a residential, commercial, or industrial use.

(b) (1) Contiguous parcels of land of 20 acres or more but less than 160 acres
under one ownership that are actively devoted to agricultural use are eligible for
valuation, assessment, and taxation as agricultural land if:

(A) the land is used primarily for raising and marketing, as defined in
subsection (1)(c), products that meet the definition of agricultgral in15-1-101-A
i and if, except as provided in subsection (3), the owner or the owner’simmediate
family members, agent, employee, or lessee markets not less than $1,500 in
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annual gross income from the raising of agricultural products produced by the

- or

(B) the parcels would have met the qualification set out in subsection
(1(b)()(A) were it not for independent, intervening causes of production failure
beyond the control of the producer or a marketing delay for economic advantage,
in which case proof of qualification in a prior year will suffice.

(i1) Noncontiguous parcels of land that meet the income requirement of
subsection (1)(b)(i) are eligible for valuation, assessment, and taxation as
agricultural land under subsection (1)(b)(1) if:

(A) the land is an integral part of a bona fide agricultural operation
undertaken by the persons set forth in subsection (1)(b)(1) as defined in this
section; and

(B) the land is not devoted to a residential, commercial, or industrial use.

(i11) Parcels of land of 20 acres or more but less than 160 acres that do not
meet the income requirement of subsection (1)(b)i) may also be valued,
assessed, and taxed as agricultural land if the owner:

(A) applies to the department requesting classification of the parcel as
agricultural;

(B) verifies that the parcel of land is greater than 20 acres but less than 160
acres and that the parcel is located within 15 air miles of the family-operated
farming entity referred to in subsection (1)(b)(iii)(C); and

(C) verifies that:

(I) the owner of the parcel is involved in agricultural production by
submitting proof that 51% or more of the owner’s Montana annual gross income
is derived from agricultural production; and

(IT) property taxes on the property are paid by a family corporation, family
partnership, sole proprietorship, or family trust that is involved in Montana
agricultural production and 51% of the entity’s Montana annual gross income is
derived from agricultural production; or

(IIT) the owner is a shareholder, partner, owner, or member of the family
corporation, family partnership, sole proprietorship, or family trust that is
involved in Montana agricultural production and 51% of the person’s or entity’s
Montana annual gross income is derived from agricultural production.

(¢c) For the purposes of this subsection (1):

(1) “marketing” means the selling of agricultural products produced by the
land and includes but is not limited to:

(A) rental or lease of the land as long as the land is actively used for grazing
livestock or for other agricultural purposes; and

(B) rental payments made under the federal conservation reserve program
or a successor to that program;

(i1) land that is devoted to residential use or that is used for agricultural
buildings and is included in or is contiguous to land under the same ownership
that is classified as agricultural land, other than nonqualified agricultural land
described in 15-6-133(1)(c), must be classified as agricultural land, and the land
must be valued as provided in 15-7-206.
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(2) Contiguous or noncontiguous parcels of land totaling less than 20 acres
under one ownership that are actively devoted to agricultural use are eligible for
valuation, assessment, and taxation as agricultural each year that the parcels
meet any of the following qualifications:

(a) except as provided in subsection (3), the parcels produce and the owner or
the owner’s agent, employee, or lessee markets not less than $1,500 in annual
gross income from the raising of agricultural products as defined in 15-1-101; or

(b) the parcels would have met the qualification set out in subsection (2)(a)
were it not for independent, intervening causes of production failure beyond the
control of the producer or marketing delay for economic advantage, in which
case proof of qualification in a prior year will suffice.

(3) For grazing land to be eligible for classification as agricultural land
under subsections (1)(b) and (2), the land must be capable of sustaining a
minimum number of animal unit months of carrying capacity. The minimum
number of animal unit months of carrying capacity must equate to $1,500 in
annual gross income as determined by the Montana state university-Bozeman
department of agricultural economics and economics.

{3)(4) Parcels that do not meet the qualifications set out in subsections (1)
and (2) may not be classified or valued as agricultural if they are part of a platted
subdivision that is filed with the county clerk and recorder in compliance with
the Montana Subdivision and Platting Act.

4)(5) Land may not be classified or valued as agricultural land or
nonqualified agricultural land if it has stated covenants or other restrictions
that effectively prohibit its use for agricultural purposes.

5)(6) The grazing on land by a horse or other animals kept as a hobby and
not as a part of a bona fide agricultural enterprise is not considered a bona fide
agricultural operation.

6)(7) The department may not classify land less than 160 acres as
agricultural unless the owner has applied to have land classified as agricultural
land. Land of 20 acres or more but less than 160 acres for which no application
for agricultural classification has been made is valued as provided in
15-6-133(1)(c) and is taxed as provided in 15-6-133(3). If land has been valued,
assessed, and taxed as agricultural land in any year, it must continue to be
valued, assessed, and taxed as agricultural until the department reclassifies the
property. A reclassification does not mean revaluation pursuant to 15-7-111.

€H(8) For the purposes of this part, growing timber is not an agricultural
use.”

Section 2. Effective date. [This act] is effective on passage and approval.

Section 3. Retroactive applicability. [This act] applies retroactively,
within the meaning of 1-2-109, to tax years beginning after December 31, 2006.

Approved May 8, 2007

CHAPTER NO. 479
[SB 489]

AN ACT SUBMITTING TO THE QUALIFIED ELECTORS OF MONTANA AN
AMENDMENT TO ARTICLE VIII, SECTION 13, OF THE MONTANA
CONSTITUTION TO ALLOW UP TO 25 PERCENT OF CERTAIN PUBLIC
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FUNDS TO BE INVESTED IN PRIVATE CORPORATE CAPITAL STOCK;
AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Article VIII, section 13, of The Constitution of the State of
Montana is amended to read:

“Section 13. Investment of public funds and public retirement
system and state compensation insurance fund assets. (1) The legislature
shall provide for a unified investment program for public funds and public
retirement system and state compensation insurance fund assets and provide
rules therefor, including supervision of investment of surplus funds of all
counties, cities, towns, and other local governmental entities. Each fund
forming a part of the unified investment program shall be separately identified.
Except as provided in subsections (3) and (4), re-publie up to 25 percent of public
funds shall may be invested in private corporate capital stock in the same
manner that a prudent expert acting in a fiduciary capacity and familiar with
the circumstances would use. The investment program shall be audited at least
annually and a report thereof submitted to the governor and legislature.

(2) The public school fund and the permanent funds of the Montana
university system and all other state institutions of learning shall be safely and
conservatively invested in:

(a) Public securities of the state, its subdivisions, local government units,
and districts within the state, or

(b) Bonds of the United States or other securities fully guaranteed as to
principal and interest by the United States, or

(¢) Such other safe investments beaﬂﬂg&ﬁxedﬂﬁ&é&ef—ﬂ%efeskaﬁﬂa&be
provided—bytaw- that a prudent expert actmg in a fiduciary capacity and
familiar with the circumstances would use in investing a fund guaranteed

against loss or diversion.

(3) Investment of public retirement system assets shall be managed in a
fiduciary capacity in the same manner that a prudent expert acting in a
fiduciary capacity and familiar with the circumstances would use in the conduct
of an enterprise of a similar character with similar aims. Public retirement
system assets may be invested in private corporate capital stock, and the
restrictions in subsection (1) on the percentage that may be invested in private
capital stock do not apply.

(4) Investment of state compensation insurance fund assets shall be
managed in a fiduciary capacity in the same manner that a prudent expert
acting in a fiduciary capacity and familiar with the circumstances would use in
the conduct of a private insurance organization. State compensation insurance
fund assets may be invested in private corporate capital stock. However, the
stock investments shall not exceed 25 percent of the book value of the state
compensation insurance fund’s total invested assets.”

Section 2. Effective date. This amendment is effective upon approval by
the electorate.

Section 3. Submission to electorate. This amendment shall be
submitted to the qualified electors of Montana at the general election to be held
in November 2008 by printing on the ballot the full title of this act and the
following:
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O FOR allowing up to 25% of all public funds presently restricted to
fixed income investments to be invested in private corporate capital
stock.

O AGAINST allowing up to 25% of all public funds presently restricted
to fixed income investments to be invested in private corporate
capital stock.

CHAPTER NO. 480
[HB 683]

AN ACT PROVIDING THAT A FULL GUARDIAN MAY NOT CONSENT TO
THE WITHHOLDING OR WITHDRAWAL OF LIFE SUSTAINING
TREATMENT ORTO ADO NOTRESUSCITATE ORDER IF THE GUARDIAN
DOES NOT HAVE CONSENT AUTHORITY PURSUANT TO THE MONTANA
RIGHTS OF THE TERMINALLY ILL ACT, THE LAWS PROVIDING FOR DO
NOT RESUSCITATE ORDERS, OR A COURT ORDER; AND AMENDING
SECTIONS 50-9-106 AND 72-5-321, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 50-9-106, MCA, is amended to read:

“50-9-106. Consent by others to withholding or withdrawal of
treatment. (1) If a written consent to the withholding or withdrawal of the
treatment, witnessed by two individuals, is given to the attending physician or
attending advanced practice registered nurse, the attending physician or
attending advanced practice registered nurse may withhold or withdraw
life-sustaining treatment from an individual who:

(a) has been determined by the attending physician or attending advanced
practice registered nurse to be in a terminal condition and no longer able to
make decisions regarding administration of life-sustaining treatment; and

(b) has no effective declaration.

(2) The authority to consent or to withhold consent under subsection (1) may
be exercised by the following individuals, in order of priority:

(a) the spouse of the individual;

(b) an adult child of the individual or, if there is more than one adult child, a
majority of the adult children who are reasonably available for consultation;

(c) the parents of the individual,;

(d) an adult sibling of the individual or, if there is more than one adult
sibling, a majority of the adult siblings who are reasonably available for
consultation; or

(e) the nearest other adult relative of the individual by blood or adoption who
is reasonably available for consultation.

(3) A full guardian may consent or withhold consent under subsection (1) as
provided in 72-5-321.

3)}(4) If a class entitled to decide whether to consent is not reasonably
available for consultation and competent to decide or if it declines to decide, the
next class is authorized to decide. However, an equal division in a class does not
authorize the next class to decide.
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4)(5) A decision to grant or withhold consent must be made in good faith. A
consentisnotvalid if it conflicts with the expressed intention of the individual.

£6)(6) A decision of the attending physician or attending advanced practice
registered nurse acting in good faith that a consent is valid or invalid is
conclusive.

£6)(7) Life-sustaining treatment cannot be withheld or withdrawn pursuant
to this section from an individual known to the attending physician or attending
advanced practice registered nurse to be pregnant so long as it is probable that
the fetus will develop to the point of live birth with continued application of
life-sustaining treatment.”

Section 2. Section 72-5-321, MCA, is amended to read:

“72-5-321. Powers and duties of guardian of incapacitated person.
(1) The powers and duties of a limited guardian are those specified in the order
appointing the guardian. The limited guardian is required to report the
condition of the incapacitated person and of the estate that has been subject to
the guardian’s possession and control, as required by the court or by court rule.

(2) A full guardian of an incapacitated person has the same powers, rights,
and duties respecting the ward that a parent has respecting an unemancipated
minor child, except that a guardian is not liable to third persons for acts of the
ward solely by reason of the parental relationship. In particular and without
qualifying the foregoing, a full guardian has the following powers and duties,
except as limited by order of the court:

(a) To the extent that it is consistent with the terms of any order by a court of
competent jurisdiction relating to detention or commitment of the ward, the full
guardian is entitled to custody of the person of the ward and may establish the
ward’s place of residence within or outside of this state.

(b) If entitled to custody of the ward, the full guardian shall make provision
for the care, comfort, and maintenance of the ward and whenever appropriate
arrange for the ward’s training and education. Without regard to custodial
rights of the ward’s person, the full guardian shall take reasonable care of the
ward’s clothing, furniture, vehicles, and other personal effects and commence
protective proceedings if other property of the ward is in need of protection.

(¢c) A full guardian may give any consents or approvals that may be
necessary to enable the ward to receive medical or other professional care,
counsel, treatment, or service. This subsection (2)(c) does not authorize a full
guardian to consent to the withholding or withdrawal of life sustaining
treatment or to a do not resuscitate order if the full guardian does not have
authority to consent pursuant to the Montana Rights of the Terminally Il Act,
Title 50, chapter 9, or to the do not resuscitate provisions of Title 50, chapter 10. A
full guardian may petition the court for authority to consent to the withholding
or withdrawal of life-sustaining treatment or to a do not resuscitate order. The
court may grant that authority only upon finding that consent to the withholding
or withdrawal of life-sustaining treatment or the do not resuscitate order is
consistent with the ward’s wishes to the extent that those wishes can be
determined.

(d) If a conservator for the estate of the ward has not been appointed, a full
guardian may:

(1) institute proceedings to compel any person under a duty to support the
ward or to pay sums for the welfare of the ward to perform that person’s duty;
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(i1) receive money and tangible property deliverable to the ward and apply
the money and property for support, care, and education of the ward. However,
the full guardian may not use funds from the ward’s estate for room and board
that the full guardian, the full guardian’s spouse, parent, or child has furnished
the ward unless a charge for the service is approved by order of the court made
upon notice to at least one of the next of kin of the incompetent ward, if notice is
possible. The full guardian must exercise care to conserve any excess for the
ward’s needs.

(e) Unless waived by the court, a full guardian is required to report the
condition of the ward and of the estate which has been subject to the full
guardian’s possession or control annually for the preceding year. A copy of the
report must be served upon the ward’s parent, child, or sibling if that person has
made an effective request under 72-5-318.

(f) If a conservator has been appointed, all of the ward’s estate received by
the full guardian in excess of those funds expended to meet current expenses for
support, care, and education of the ward must be paid to the conservator for
management as provided in this chapter, and the full guardian must account to
the conservator for funds expended.

(3) Upon failure, as determined by the clerk of court, of the guardian to file
an annual report, the court shall order the guardian to file the report and give
good cause for the guardian’s failure to file a timely report.

(4) Any full guardian of one for whom a conservator also has been appointed
shall control the custody and care of the ward. A limited guardian of a person for
whom a conservator has been appointed shall control those aspects of the
custody and care of the ward over which the limited guardian is given authority
by the order establishing the limited guardianship. The full guardian or limited
guardian is entitled to receive reasonable sums for the guardian’s services and
for room and board furnished to the ward as agreed upon between the guardian
and the conservator, provided the amounts agreed upon are reasonable under
the circumstances. The full guardian or limited guardian authorized to oversee
the incapacitated person’s care may request the conservator to expend the
ward’s estate by payment to third persons or institutions for the ward’s care and
maintenance.

(5) A full guardian or limited guardian may not involuntarily commit for
mental health treatment or for treatment of a developmental disability or for
observation or evaluation a ward who is unwilling or unable to give informed
consent to commitment, except as provided in 72-5-322, unless the procedures
for involuntary commitment set forth in Title 53, chapters 20 and 21, are
followed. This chapter does not abrogate any of the rights of mentally disabled
persons provided for in Title 53, chapters 20 and 21.

(6) Upon the death of a full guardian’s or limited guardian’s ward, the full
guardian or limited guardian, upon an order of the court and if there is no
personal representative authorized to do so, may make necessary arrangements
for the removal, transportation, and final disposition of the ward’s physical
remains, including burial, entombment, or cremation, and for the receipt and
disposition of the ward’s clothing, furniture, and other personal effects that may
be in the possession of the person in charge of the ward’s care, comfort, and
maintenance at the time of the ward’s death.”

Approved May 10, 2007
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CHAPTER NO. 481
[SB 96]

AN ACT GENERALLY REVISING THE LAWS RELATING TO INITIATIVES
AND REFERENDUMS; REVISING THE PROCEDURE FOR REVIEWING A
PROPOSED BALLOT ISSUE; CHANGING THE ENTITY PREPARING
BALLOT STATEMENTS FROM THE ATTORNEY GENERAL TO THE
PETITIONER, WITH REVIEW BY THE LEGISLATIVE SERVICES
DIVISION AND APPROVAL BY THE ATTORNEY GENERAL FOR
INITIATED MEASURES AND PREPARATION BY THE ATTORNEY
GENERAL FOR REFERRED MEASURES; REVISING THE ATTORNEY
GENERAL’'S PROCEDURE FOR REVIEWING PROPOSED BALLOT ISSUES
FOR LEGAL SUFFICIENCY; PROVIDING THAT THE SUPREME COURT
HAS ORIGINAL JURISDICTION TO HEAR CHALLENGES TO THE
ATTORNEY GENERAL’S BALLOT STATEMENTS AND DETERMINATION
OF LEGAL SUFFICIENCY; REQUIRING THE ATTORNEY GENERAL TO
PREPARE A STATEMENT IF A PROPOSED BALLOT ISSUE CONFLICTS
WITH ANOTHER PROPOSED BALLOT ISSUE; REQUIRING THE
SECRETARY OF STATE TO PREPARE THE PETITION FORM FOR BALLOT
ISSUES; PROVIDING THAT SIGNATURE GATHERERS MUST BE
MONTANA RESIDENTS AND MAY NOT BE PAID BASED UPON THE
NUMBER OF SIGNATURES GATHERED; ELIMINATING THE
CERTIFICATION OF SIGNATURES BY A PERSON WHO ASSISTED IN
GATHERING THE SIGNATURES; REQUIRING THAT FACTUAL
STATEMENTS CONTAINED IN BALLOT STATEMENTS MUST BE
SUPPORTED BY DOCUMENTS FILED WITH THE SECRETARY OF STATE;
PROVIDING FOR CONSISTENT USE OF DEFINED TERMS; PROVIDING A
PENALTY; AMENDING SECTIONS 3-2-202, 3-5-302, 13-1-101, 13-22-102,
13-27-102, 13-27-201, 13-27-202, 13-27-204, 13-27-205, 13-27-207, 13-27-208,
13-27-302, 13-27-312, 13-27-315, 13-27-316, 13-27-402, 13-27-403, 13-27-409,
13-27-501, 13-35-207, 13-37-210, 13-37-226, AND 13-37-228, MCA;
REPEALING SECTIONS 13-27-310 AND 13-27-313, MCA; AND PROVIDING
AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 3-2-202, MCA, is amended to read:

“3-2-202. Original jurisdiction — eentest review of ballot issue
statements. (1) Exeept-as-provided-in—subseetion(3),+n In the exercise of its

original jurisdiction, the supreme court has power to issue writs of mandamus,
certiorari, prohibition, injunction, and habeas corpus.

(2) Halse The supreme court has the power to issue all other writs necessary
and proper to the complete exercise of its appellate jurisdiction.




2129 MONTANA SESSION LAWS 2007 Ch. 481

(3) (a) The supreme court has original jurisdiction to review the petitioner’s
ballot statements for initiated measures and the attorney general’s ballot
statements for referred measures and the attorney general’s legal sufficiency
determination in an action brought pursuant to 13-27-316.

(b) (i) In an original proceeding under subsection (3)(a), the petitioner and
the attorney general shall certify the absence of factual issues or shall stipulate to
and file any factual record necessary to the supreme court’s consideration of the
petitioner’s ballot statements or the attorney general’s legal sufficiency
determination.

(it) If the parties to an original proceeding under subsection (3)(a) fail to make
the certification or stipulation required by subsection (3)(b)(i), the supreme court
shall refer the proceeding to the district court in the county of residence of the lead
petitioner for development of a factual record and an order that addresses the
issues provided in 13-27-316(3). Any party may appeal the order of the district
court to the supreme court by filing a notice of appeal within 5 days of the date of
the order of the district court. If a lead petitioner has not been designated in
accordance with this section or if the parties to the proceeding agree, the
proceeding must be referred to the district court for Lewis and Clark County.

(4) As used in this section, “lead petitioner” means an individual designated
by the petitioner or petitioners on a form provided by the secretary of state.

{e)(5) Nothing in subsection (3) limits the right to challenge a measure ballot
issue enacted by a vote of the people.”

Section 2. Section 3-5-302, MCA, is amended to read:
“3-5-302. Original jurisdiction. (1) Exeept-asprovided-insubseetion{(6);

the The district court has original jurisdiction in:
(a) all criminal cases amounting to felony;
(b) all civil and probate matters;
(c) all cases at law and in equity;
(d) all cases of misdemeanor not otherwise provided for; and

(e) all sueh special actions and proceedings as that are not otherwise
provided for.

(2) The district court has concurrent original jurisdiction with the justice’s
court in the following criminal cases amounting to misdemeanor:

(a) misdemeanors arising at the same time as and out of the same
transaction as a felony or misdemeanor offense charged in district court;

(b) misdemeanors resulting from the reduction of a felony or misdemeanor
offense charged in the district court; and

(c) misdemeanors resulting from a finding of a lesser included offense in a
felony or misdemeanor case tried in district court.

(3) The district court has exclusive original jurisdiction in all civil actions
that might result in a judgment against the state for the payment of money.

(4) The district court has the power of naturalization and of issuing papers
therefor for naturalization in all cases where it is authorized to do so by the laws
of the United States.
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(5) The district court and its judges have power to issue, hear, and determine
writs of mandamus, quo warranto, certiorari, prohibition, and injunction, other
original remedial writs, and all writs of habeas corpus on petition by or on behalf
of any person held in actual custody in their respective districts. Injunctions and
writs of prohibition and habeas corpus may be issued and served on legal
holidays and nonjudicial days.

Section 3. Section 13-1-101, MCA, is amended to read:

“13-1-101. Definitions. As used in this title, unless the context clearly
indicates otherwise, the following definitions apply:

(1) “Active elector” means an elector who voted in the previous federal
general election and whose name is on the active list.

(2) “Active list” means a list of active electors maintained pursuant to
13-2-220.

(3) “Anything of value” means any goods that have a certain utility to the
recipient thatisreal and thatis ordinarily not given away free but is purchased.

(4) “Application for voter registration” means a voter registration form
prescribed by the secretary of state that is completed and signed by an elector,
submitted to the election administrator, and contains voter registration
information subject to verification as provided by law.

(5) “Ballot” means:

(a) a paper ballot used with a paper-based system, such as an optical scan
system or other technology that automatically tabulates votes cast by
processing the paper ballots; or

(b) a nonpaper ballot, such as a ballot used with a nonpaper-based system,
such as a lever machine, a direct recording electronic machine, or other
technology.

(6) “Candidate” means:

(a) an individual who has filed a declaration or petition for nomination,
acceptance of nomination, or appointment as a candidate for public office as
required by law;

(b) for the purposes of chapter 35, 36, or 37, an individual who has solicited
or received and retained contributions, made expenditures, or given consent to
anindividual, organization, political party, or committee to solicit or receive and
retain contributions or make expenditures on the individual’s behalf to secure
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nomination or election to any office at any time, whether or not the office for
which the individual will seek nomination or election is known when the:

(1) solicitation is made;

(i1) contribution is received and retained; or

(i11) expenditure is made; and

(c) an officeholder who is the subject of a recall election.
(7) (a) “Contribution” means:

(1) an advance, gift, loan, conveyance, deposit, payment, or distribution of
money or anything of value to influence an election;

(i) a transfer of funds between political committees;

(i11) the payment by a person other than a candidate or political committee of
compensation for the personal services of another person that are rendered to a
candidate or political committee.

(b) “Contribution” does not mean:

(1) services provided without compensation by individuals volunteering a
portion or all of their time on behalf of a candidate or political committee or
meals and lodging provided by individuals in their private residences for a
candidate or other individual;

(i1) the cost of any bona fide news story, commentary, or editorial distributed
through the facilities of any broadcasting station, newspaper, magazine, or
other periodical publication of general circulation;

(ii1) the cost of any communication by any membership organization or
corporation to its members or stockholders or employees; or

(iv) filing fees paid by the candidate.

(8) “Election” means a general, regular, special, or primary election held
pursuant to the requirements of state law, regardless of the time or purpose.

(9) “Election administrator” means the county clerk and recorder or the
individual designated by a county governing body to be responsible for all
election administration duties, except that with regard to school elections, the
term means the school district clerk.

(10) “Elector” means an individual qualified to vote under state law.

(11) (a) “Expenditure” means a purchase, payment, distribution, loan,
advance, promise, pledge, or gift of money or anything of value made for the
purpose of influencing the results of an election.

(b) “Expenditure” does not mean:

(1) services, food, or lodging provided in a manner that they are not
contributions under subsection (7);

(i1) payments by a candidate for a filing fee or for personal travel expenses,
food, clothing, lodging, or personal necessities for the candidate and the
candidate’s family;

(ii1) the cost of any bona fide news story, commentary, or editorial distributed
through the facilities of any broadcasting station, newspaper, magazine, or
other periodical publication of general circulation; or

(iv) the cost of any communication by any membership organization or
corporation to its members or stockholders or employees.
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(12) “Federal election” means a general or primary election in which an
elector may vote for individuals for the office of president of the United States or
for the United States congress.

(13) “General election” or “regular election” means an election held for the
election of public officers throughout the state at times specified by law,
including elections for officers of political subdivisions when the time of the
election is set on the same date for all similar political subdivisions in the state.
For ballot issues required by Article I11, section 6, or Article XIV, section 8, of the
Montana constitution to be submitted by the legislature to the electors at a
general election, “general election” means an election held at the time provided
in 13-1-104(1). For ballot issues required by Article XIV, section 9, of the
Montana constitution to be submitted as a constitutional initiative at a regular
election, regular election means an election held at the time provided in
13-1-104(1).

(14) “Inactive elector” means an individual who failed to vote in the
preceding federal general election and whose name was placed on an inactive
list pursuant to 13-2-220.

(15) “Inactive list” means a list of inactive electors maintained pursuant to
13-2-220.

(16) “Individual” means a human being.

(17) (a) “Issue” or “ballot issue” means a proposal submitted to the people at
an election for their approval or rejection, including but not limited to
initiatives, referenda, proposed constitutional amendments, recall questions,
school levy questions, bond issue questions, or a ballot question.

(b) For the purposes of chapters 35 and 37, an issue becomes a “ballot issue”
upon certification by the proper official that the legal procedure necessary for its
qualification and placement upon the ballot has been completed, except that a
statewide issue becomes a “ballot issue” upon appreval preparation and
transmission by the secretary of state of the form of the petition or referral to the
person who submitted the proposed issue.

(18) “Legally registered elector” means an individual whose application for
voter registration was accepted, processed, and verified as provided by law.

(19) “Person” means an individual, corporation, association, firm,
partnership, cooperative, committee, club, union, or other organization or group
of individuals or a candidate as defined in subsection (6).

(20) “Political committee” means a combination of two or more individuals or
a person other than an individual who makes a contribution or expenditure:

(a) to support or oppose a candidate or a committee organized to support or
oppose a candidate or a petition for nomination; or

(b) to support or oppose a ballot issue or a committee organized to support or
oppose a ballot issue; or

(c) as an earmarked contribution.

(21) “Political subdivision” means a county, consolidated municipal-county
government, municipality, special district, or any other unit of government,
except school districts, having authority to hold an election for officers or on a
ballot issue.

(22) “Primary” or “primary election” means an election held throughout the
state to nominate candidates for public office at times specified by law, including
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nominations of candidates for offices of political subdivisions when the time for
nominations is set on the same date for all similar subdivisions in the state.

(23) “Provisional ballot” means a ballot cast by an elector whose identity and
eligibility to vote have not been verified as provided by law.

(24) “Provisionally registered elector” means an individual whose
application for voter registration was accepted but whose eligibility has not yet
been verified as provided by law.

(25) “Public office” means a state, county, municipal, school, or other district
office that is filled by the people at an election.

(26) “Registrar” means the county election administrator and any regularly
appointed deputy or assistant election administrator.

(27) “Special election” means an election other than a statutorily scheduled
primary or general election held at any time for any purpose provided by law. It
may be held in conjunction with a statutorily scheduled election.

(28) “Statewide voter registration list” means the voter registration list
established and maintained pursuant to 13-2-107 and 13-2-108.

(29) “Transfer form” means a form prescribed by the secretary of state that
may be filled out by an elector to transfer the elector’s registration when the
elector’s residence address has changed within the county.

(30) “Valid vote” means a vote that has been counted as valid or determined
to be valid as provided in 13-15-206.

(31) “Voting system” or “system” means any machine, device, technology, or
equipment used to automatically record, tabulate, or process the vote of an
elector cast on a paper or nonpaper ballot.”

Section 4. Section 13-22-102, MCA, is amended to read:

“13-22-102. Purpose and intent. The intent of the legislature is to
establish a nonpartisan youth voting program that will:

(1) provide the youth of Montana with practical experience in the democratic
process;

(2) increase the likelihood that Montana’s youth will participate in the
process as adult voters and encourage the participation of more parents in
elections;

(3) not benefit any elected official, candidate for elective office, political
party, campaign for or against any ballot issue, or any measure proposed ballot
issue attempting to qualify for placement on a ballot; and

(4) be entirely funded through private donations.”
Section 5. Section 13-27-102, MCA, is amended to read:

“13-27-102. Who may petition and gather signatures. (1) A petition for
the initiative, the referendum, or to call a constitutional convention may be
signed only by a qualified elector of the state of Montana.

(2) A person gathering signatures for the initiative, the referendum, or to call
a constitutional convention:

(a) must be a resident, as provided in 1-1-215, of the state of Montana, and

(b) may not be paid anything of value based upon the number of signatures
gathered.”

Section 6. Section 13-27-201, MCA, is amended to read:
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“13-27-201. Form of petition generally. (1) A petition for the initiative,
for the referendum, or to call a constitutional convention must be substantially
in the form provided by this chapter. Clerical or technical errors that do not
interfere with the ability to judge the sufficiency of signatures on the petition do
not render a petition void.

(2) Petition sheets may not exceed 8 1/2 x 14 inches in size. Separate sheets
of a petition may be fastened in sections of not more than 25 sheets. Near the top
of each sheet containing signature lines must be printed the title of the statute
or constitutional amendment proposed or the measure issue to be referred or a
statement that the petition is for the purpose of calling a constitutional
convention. If signature lines are printed on both the front and back of a petition
sheet, the information required above must appear on both the front and back of
the sheet. The complete text of the measure issue proposed or referred must be
attached to or contained within each signature sheet if sheets are circulated
separately. The text of the measure issue must be in the bill form provided in the
most recent issue edition of the bill drafting manual furnished by the legislative
services division. If sheets are circulated in sections, the complete text of the
measure issue must be attached to each section.

(3) An internet posting of petition language must include a statement that
the petition language and format may not be modified. An internet posting must
include an affidavit in substantially the same form as prescribed by the
secretary of state pursuant to 13-27-302.”

Section 7. Section 13-27-202, MCA, is amended to read:

“13—27—202 Recommendatlons — approval of form requlred &

(1) A proponent of a ballot issue shall submit the text of the proposed issue to
the secretary of state together with draft ballot statements intended to comply
with 13-27-312. Petitions may not be circulated for the purpose of signature
gathering more than 1 year prior to the final date for filing the signed petition
with the county election administrator. The secretary of state shall forward a
copy of the text of the proposed issue and statements to the legislative services
division for review.

HB)2) (a) The legislative services division staff shall review the text and
statements for clarity, consistency, and conformity with the most recent edition
of the bill drafting manual furnished by the legislative services division, the
requirements of 13-27-312, and any other factors that the staff considers when
drafting proposed legislation.

{e)(b) Within 14 days after submission of the text and statements, the

leglslatlve services d1V1s10n staff shall make recommend in wntmg to the persen

0 v < r proponent

revisions to the text and revisions to the statements to make them consistent with

any recommendations for change to the text and the requirements of 13-27-312 or
a-statement state that no ehanges revisions are recommended.

{)(c) The person—submittingthetext proponent shall consider the
recommendations and respond in writing to the legislative services division,
accepting, rejecting, or modifying each of the recommended ehanges revisions. If
no-changes revisions are not recommended, #o a response is not required.
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2)(3) The legislative services division shall furnish a copy of the
correspondence provided for in subsection 1) (2) to the secretary of state, who
shall make a copy of the correspondence available to any person upon request.

{3)}(4) Before a petition may be circulated for 51gnatures
eontaining the final text of the proposed measure issue and ballot statements
must be submltted to the secretary of state m—the%erm—m—wh&eh—tt—wﬂl—be

The secretary of state hall reject the proposed
issue if the text or a ballot statement contains material not submitted to the
legislative services division that is a substantive change not recommended by the
legislative services division. The If accepted, the secretary of state shall refer a
copy of the petititonsheet proposed issue and statements to the attorney general
for appreval a determination as to the legal sufficiency of the issue and for
approval of the petitioner’s ballot statements and for a determination pursuant

to 13 27-312 whether a ftscal note is necessary Th&seefetaﬂf—ef—st%e—aﬁd

{49( 5) (a) The secretary of state shall review the eemments legal sufficiency
opinion and ballot statements of the atterneygeneral petitioner, as approved by
the attorney general and received pursuant to 13-27-312 and-make—afinal
deeision-as-to-the-approval-or-rejection-of the petition.

(b) If the attorney general approves the proposed issue, the secretary of state
shall immediately send to the person submitting the proposed issue a sample
petition form, including the text of the proposed issue, the statement of purpose,
and the statements of implication, as prepared by the petitioner, reviewed by the
legislative services division, and approved by the attorney general and in the
form provided by this part. A signature gatherer may circulate the petition only
in the form of the sample prepared by the secretary of state. The secretary of state
shall immediately provide a copy of the sample petition form to any interested
parties who have made a request to be informed of an approved petition.

bY(c) Fhe If the attorney general rejects the proposed issue, the secretary of
state shall send written notice to the person who submitted the petitionsheet

proposed issue of the appreval-er rejection, ef the-formof the petition-within 28
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days-aftersubmission-of the petition-sheet including the attorney general’s legal

sufficiency opinion.

{e)(d) If an action is filed challenging the validity of the petition, the
secretary of state shall immediately notify the person who submitted the
petition-sheet proposed issue.

Section 8. Section 13-27-204, MCA, is amended to read:

“13-27-204. Petition for initiative. (1) The following is substantially the
form for a petition calling for a vote to enact a law by initiative:

PETITION TO PLACE INITIATIVE NO.
ON THE ELECTION BALLOT

(a) If 5% of the voters in each of one-half of the counties sign this petition and
the total number of voters signing this petition is , this measure initiative
will appear on the next general election ballot. If a majority of voters vote for this
measure initiative at that election, it will become law.

(b) We, the undersigned Montana voters, propose that the secretary of state
place the following measure initiative on the , 20__, general
election ballot:

(Title of measure initiative written pursuant to 13-27-312)
(Statement of implication written pursuant to 13-27-312)

(c) Voters are urged to read the complete text of the measure initiative,
which appears (on the reverse side of, attached to, etc., as applicable) this sheet.
A signature on this petition is only to put the measure initiative on the ballot and
does not necessarily mean the signer agrees with the measure initiative.

(d)
WARNING

A person who purposefully signs a name other than the person’s own to this
petition, who signs more than once for the same issue at one election, or who
signs when not a legally registered Montana voter is subject to a $500 fine, 6
months in jail, or both.

(e) Each person is required to sign the person’s name and list the person’s
address or telephone number in substantially the same manner as on the
person’s voter registration card or the signature will not be counted.

(2) Numbered lines must follow the heading. Each numbered line must
contain spaces for the signature, date, residence address, county of residence,
and printed last name and first and middle initials of the signer. In place of a
residence address, the signer may provide the signer’s post-office address or the



2137 MONTANA SESSION LAWS 2007 Ch. 481

signer’s home telephone number. An address provided on a petition by the
signer that differs from the signer’s address as shown on the signer’s voter
registration card may not be used as the only means to disqualify the signature
of that petition signer.”

Section 9. Section 13-27-205, MCA, is amended to read:

“13-27-205. Petition for referendum. (1) The following is substantially
the form for a petition calling for approval or rejection of an act of the legislature
by the referendum:

PETITION TO PLACE REFERENDUM NO.
ON THE ELECTION BALLOT

(a) If 5% of the voters in each of 34 legislative representative districts sign
this petition and the total number of voters signing the petitionis ____, Senate
(House) Bill Number _____ will appear on the next general election ballot. If a
majority of voters vote for this measure referendum at that election it will
become law.

(b) We, the undersigned Montana voters, propose that the secretary of state
place the following Senate (House) Bill Number , passed by the legislature
on on the next general election ballot:

(Title of referendum written pursuant to 13-27-312)
(Statement of implication written pursuant to 13-27-312)

(c) Voters are urged to read the complete text of the measure referendum,
which appears (on the reverse side of, attached to, etc., as applicable) this sheet.
A signature on this petition is only to put the measure referendum on the ballot
and does not necessarily mean the signer agrees with the measure referendum.

(d)
WARNING

A person who purposefully signs a name other than the person’s own to this
petition, e who signs more than once for the same issue at one election, or signs
when not a legally registered Montana voter is subject to a $500 fine, 6 months
in jail, or both.

(e) Each person must is required to sign the person’s name and list the
person’s address or telephone number in substantially the same manner as on
the person’s voter registey registration card; or the signature will not be
counted.

(2) Numbered lines must follow the heading. Each numbered line must
contain spaces for the signature, date, residence address, legislative
representative district number, and printed last name and first and middle
initials of the signer. In place of a residence address, the signer may provide the
signer’s post-office address or the signer’s home telephone number. An address
provided on a petition by the signer that differs from the signer’s address as
shown on the signer’s voter registration card may not be used as the only means
to disqualify the signature of that petition signer.”

Section 10. Section 13-27-207, MCA, is amended to read:

“13-27-207. Petition for initiative for constitutional amendment. (1)
The following is substantially the form for a petition for an initiative to amend
the constitution:
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PETITION TO PLACE CONSTITUTIONAL AMENDMENT NO.
ON THE ELECTION BALLOT

(a) If 10% of the voters in each of one-half of the counties sign this petition
and the total number of voters signing the petition is , this constitutional
amendment will appear on the next general election ballot. If a majority of
voters vote for this amendment at that election, it will become part of the
constitution.

(b) We, the undersigned Montana voters, propose that the secretary of state
place the following constitutional amendment on the , 20__,
general election ballot:

(Title of the proposed constitutional amendment
written pursuant to 13-27-312)

(Statement of implication written pursuant to 13-27-312)

(c) Voters are urged to read the complete text of the measure constitutional
amendment, which appears (on the reverse side of, attached to, etc., as
applicable) this sheet. A signature on this petition is only to put the
constitutional amendment on the ballot and does not necessarily mean the
signer agrees with the amendment.

(d)
WARNING

A person who purposefully signs a name other than the person’s own to this
petition, who signs more than once for the same issue at one election, or who
signs when not a legally registered Montana voter is subject to a $500 fine, 6
months in jail, or both.

(e) Each person is required to sign the person’s name and list the person’s
address or telephone number in substantially the same manner as on the
person’s voter registration card or the signature will not be counted.

(2) Numbered lines must follow the heading. Each numbered line must
contain spaces for the signature, date, residence address, county of residence,
and printed last name and first and middle initials of the signer. In place of a
residence address, the signer may provide the signer’s post-office address or the
signer’s home telephone number. An address provided on a petition by the
signer that differs from the signer’s address as shown on the signer’s voter
registration card may not be used as the only means to disqualify the signature
of that petition signer.”

Section 11. Section 13-27-208, MCA, is amended to read:

“13-27-208. Petitions to be made available in each county election
administrator’s office. Upon final approval of a—petition a proposed ballot
issue as reguired-under13-27-202(4) provided in 13-27-202, the secretary of
state shall forward a copy of the petition, along with signature sheets, to the
election administrator of each county. The election administrator shall make a
copy of each approved petition available for reading and-signing in the
administrator’s office during business hours in an election year until the
petitions are submitted under 13-27-301. The secretary of state may charge the
person who submitted the petitien proposed ballot issue a fee, which must be set
and deposited in accordance with 2-15-405.”

Section 12. Issues referred by legislature. The secretary of state shall
transmit a copy of an act referred to the people or a constitutional amendment
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proposed by the legislature to the attorney general no later than 6 months before
the election at which the issue will be voted on by the people.

Section 13. Physical prevention of obtaining signatures or physical
intimidation of signature gatherers prohibited. A person may not
knowingly or purposefully physically prevent an individual from obtaining
signatures or attempting to obtain signatures on a petition for a ballot issue or
physically intimidate another individual when that individual is obtaining or
attempting to obtain signatures on a petition for a ballot issue. A person who
violates this section is guilty of a misdemeanor and upon conviction shall be
punished by a fine of not more than $500, by imprisonment for not more than 90
days, or by both a fine and imprisonment.

Section 14. Section 13-27-302, MCA, is amended to read:

“13-27-302. Certification of signatures. An An affidavit, in substantially
the following form, must be attached to each sheet or section submitted to the
county official:

I (name of person who is the signature gatherer), swear that I gathered ex

the signatures on the petition to which this affidavit is

attached on the stated dates, that I believe the signatures on the petition are

genuine, are the signatures of the persons whose names they purport to be, and

are the signatures of Montana electors who are registered at the address or have

the telephone number following the person’s signature, and that the signers
knew the contents of the petition before signing the petition.

(date on which the first signature was gathered)

(Signature of petition signature gatherer)

(Address of petition signature gatherer)
Subscribed and sworn to before me this __ day of , 20
Seal

(Person authorized to take oaths)

(Title or notarial information)”
Section 15. Section 13-27-312, MCA, is amended to read:

“13-27-312. Review of petitien proposed ballot issue and statements
by attorney general — preparatlon of statements— fiscal note. (1) Upon
receipt of a petition proposed ballot issue and statements from the office of the
secretary of state pursuant to 13-27-202, the attorney general shall examine the

peHHeﬂ—&s—te—fem—&nd proposed issue for legal sufflclency, as prov1ded in

tth sectton and shall
determme whether the ballot statements comply with the requzrements of tth
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att—eﬁtengenefa} shal%pfepafe attorney general shall in reviewing the ballot
statements, endeavor to seek out parties on both sides of the issue and obtain their
advice. The attorney general shall review the ballot statements to determine if
they contain the following matters:

(a) a statement, not to exceed 100 words, explaining the purpose of the
measure issue; and

(b) statements, not to exceed 25 words each, explaining the implications of a
vote for and a vote against the measure issue.

(3) Ifthe proposed ballot issue has an effect on the revenue, expenditures, or
the fiscal liability of the state, the attorney general shall order a fiscal note
incorporating an estimate of the effect, the substance of which must substantially
comply with the provisions of 5-4-205. The budget director, in cooperation with
the agency or agencies affected by the ballot issue, is responsible for preparing the
fiscal note and shall return it to the attorney general within 10 days. The If the
fiscal note indicates a fiscal impact, the atterney-general attorney general shall
prepare a fiscal statement of no more than 50 words #-afiseal note-wasprepared

,and the statement must be used on the petition and
ballot if the measure issue is placed on the ballot.

(4) The statement-of purpose-and-the ballot statements efimpheation must
express the true and impartial explanation of the proposed ballot issue in plain,
easily understood language and may not be arguments or written so as to create

preJudlce for or agamst the meastre issue. S&&temeﬂ&&e#ﬁﬂphe&ﬁeﬁffms%be

(5) The Unless altered by the court under 13-27-316, the statement of
purpose;-unless-altered-by-aeourt-under13-27-316; is the petition title for the
meastre issue circulated by the petition and the ballot title if the measure issue
is placed on the ballot.

(6) The statements of implication must be written so that a positive vote
indicates support for the issue and a negative vote indicates opposition to the
issue and must be placed beside the diagram provided for marking of the ballot
in a manner similar to but not limited to the following example:

O FOR extending the right to vote to persons 18 years of age

O AGAINST extending the right to vote to persons 18 years of age

(7) The attorney general shall review the proposed ballot issue for legal
sufficiency. As used in this part, “legal sufficiency” means the petition complies
with statutory and constitutional requirements governing submission of the
proposed issue to the electors. Review of the petition for legal sufficiency does not
include consideration of the substantive legality of the issue if approved by the
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voters. The attorney general shall also determine if the proposed issue conflicts
with one or more issues that may appear on the ballot at the same election.

8 (a) lﬂ%heﬂae%}&eiﬂ%apﬁfe&%eekas%e%e%m—sﬂ%h&ﬁ Within 30 days ef-the
approval after receipt of the proposed issue from the secretary of state, the
attorney general shall forward to the secretary of state %h&de%efmﬁr&ﬁeﬂ

regarding an opinion as to the issue’s legal sufficiency;asprovidedin13-27-202.

(b) If the attorney general determines that the proposed ballot issue is legally
sufficient, the attorney general shall also forward to the secretary of state the
petitioner’s ballot statements that comply with the requirements of this section. If
the attorney general determines in writing that a ballot statement clearly does
not comply with the requirements of this section, the attorney general shall
prepare a statement that complies with the requirements of this section, forward
that statement to the secretary of state as the approved statement, and provide a
copy to the petitioner. The attorney general shall give the secretary of state notice
of whether the proposed issue conflicts with one or more issues that may appear
on the ballot at the same election.

(c) If the attorney general determines that the proposed ballot issue is not
legally sufficient, the secretary of state may not deliver a sample petition form
unless the attorney general’s opinion is overruled pursuant to 13-27-316 and the
attorney general has approved or prepared ballot statements under this section.”

Section 16. Section 13-27-315, MCA, is amended to read:

“13-27-315. Statements by atterney-general attorney general on
issues referred by legislature. (1) Upon receipt of a—eopyof-aballotform
under13-27-310(2)for an issue propesed referred by the legislature from the
secretary ofstate pursuant to [sectlon 12], the afetefneygeﬂe%al attorney general
shall e

prepare and
forward to the secretary ofstate within 30 days, ballot statements as provided in
13-27-312, except that the attorney general may not prepare statements of
implication of a vote for or against a ballot issue if the statements have been

provzded by the legtslature At—&hegsame%}medeh&exp}aﬂ&tew—st&temeﬁt—ls

Section 17. Section 13-27-316, MCA, is amended to read:
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“13-27-316. Court review of attorney general opinion or approved
petttwner statements (1) If the proponents of a ballot measure beheve that

st&tement ballot statements fermﬂl&ted approved by the &tterney—general
attorney general pursvant-to—13-27-312 do not satisfy the requirements of
13-27-312; or believe that the attorney general was incorrect in determining
that the petition was legally deficient, they may, within 10 days of the seeretary
ofstate’s—or attorney general’s determlnatlon regarding legal sufficiency
provided for in 13-27-202, file an

of Lewis and Clark ortgmal proceeding in the supreme court challenging the
adequacy of the statement or the attorney general’s determination and
requesting the court to alter the statement or modify the attorney general’s
determination.

(2) If the opponents of a ballot measure beheve that the st&tement—ef

petLtLoner ballot statements fermu}&ted approved by the &tterney—geﬁeral
attorney general pursuant—to—13-27-312 do not satisfy the requirements of
13-27-312; or believe that the attorney general was incorrect in determining
that the petition was legally sufficient, they may, within 10 days of the date of
certlflcatlon to the governor that the completed pet1t10n has been offlclally filed,

file an
original proceedmg in the supreme court challenging the adequacy of the
statement or the attorney general’s eenelusien determination and requesting
the court to alter the statement or overrule the attorney general’s determination
concerning the legal sufficiency of the petition. The attorney general must
respond to a complaint within 5 days.

(3) (a) Notice must be served upon the secretary of state and upon the
attorney general.

(b) If the proceeding requests modification of ballot statements, an action
brought under this section must state how the petitioner’s ballot statements
approved by the attorney general do not satisfy the requirements of 13-27-312
and must propose alternate ballot statements that satisfy the requirements of
13-27-312.

(c) (i) Fhe Pursuant to Article IV, section 7(2), of the Montana constitution,
an action brought pursuant to this section takes precedence over other cases and
matters in the distriet supreme court. The court shall examine the proposed
measure issue and the challenged statement or determination of the attorney

general and shall as soon as posmble render a decision andreertlfy—t—e%he

as to the adequacy of the ballot
statements or the correctness of the attorney general’s determination.

(it) If the court decides that the ballot statements do not meet the
requirements of 13-27-312, it may order the attorney general to revise the
statements within 5 days or certify to the secretary of state a statement that the
court determines will meet the requirements of 13-27-312. A statement revised by
the attorney general pursuant to the court’s order or certified by the court must be
placed on the petition for circulation and on the official ballot.

(iit) If the court decides that the attorney general’s legal sufficiency
determination is incorrect and that a proposed issue does not comply with
statutory and constitutional requirements governing submission of the issue to
the electors, any petitions supporting the issue are void and the issue may not
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appear on the ballot. A proponent of the ballot issue may resubmit a revised
issue pursuant to 13-27-202, subject to the deadlines provided in this chapter.

(iv) If the court decides that the attorney general’s legal deficiency
determination is incorrect and that a proposed issue complies with statutory and
constitutional requirements governing submission of the issue to the electors, the
attorney general shall prepare ballot statements pursuant to 13-27-312 and
forward the statements to the secretary of state within 5 days of the court’s
decision.

(4) A petition for a proposed ballot issue may be circulated by a signature
gatherer upon transmission of the sample petition form by the secretary of state
pending review under this section. If, upon review, the attorney general or the
supreme court revises the petition form or ballot statements, any petitions signed
prior to the revision are void.

(5) An original proceeding in the supreme court under this section is the
exclusive remedy for a challenge to the petitioner’s ballot statements, as approved
by the attorney general, or the attorney general’s legal sufficiency determination.
A ballot issue may not be invalidated under this section after the secretary of
state has certified the ballot under 13-12-201.

(6) This section does not limit the right to challenge a constitutional defect in
the substance of an issue approved by a vote of the people.”

Section 18. Contest of ballot issue petitions. (1) Any qualified elector
may, within 30 days after the date on which the issue was certified to the
governor, file an action in the district court in the county of residence of the
qualified elector contesting the certification of a ballot issue for illegal petition
signatures or an erroneous or fraudulent count or canvass of petition
signatures.

(2) If a court finds that illegal petition signatures or an erroneous or
fraudulent count or canvass of petition signatures affected the outcome of the
petition process and certification, the secretary of state shall decertify the
contested ballot issue.

Section 19. Section 13-27-402, MCA, is amended to read:

“13-27-402. Committees to prepare arguments for and against ballot
issues. (1) The arguments advocating approval or rejection of the ballot issue
and rebuttal arguments must be submitted to the secretary of state by
committees appointed as provided in this section.

(2) The committee advocating approval of a legislative act referred to the
people either by the legislature or by referendum petition or advocating
approval of a constitutional amendment referred by the legislature must be
composed of:

(a) one senator known to favor the referred measure ballot issue, appointed
by the president of the senate;
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(b) one representative known to favor the referred measure ballot issue,
appointed by the speaker of the house of representatives; and

(c) one individual who need not be a member of the legislature, appointed by
the first two members.

(3) (a) The committee advocating rejection of an act referred to the people or
of a constitutional amendment proposed by the legislature must be composed of:

(i) one senator appointed by the president of the senate;

(i1) one representative appointed by the speaker of the house of
representatives; and

(ii1) one individual who need not be a member of the legislature, appointed by
the first two members.

(b) Whenever possible, the members must be known to have opposed the
issue.

(4) The following must be three-member committees and must be appointed
by the person submitting the petition ballot issue to the secretary of state under
the provisions of 13-27-202:

(a) the committee advocating approval of a ballot issue proposed by any type
of initiative petition; and

(b) the committee advocating rejection of any legislative act referred to the
people by referendum petition.

(5) A committee advocating rejection of a ballot issue proposed by any type of
initiative petition must be composed of five members. The governor, attorney
general, president of the senate, and speaker of the house of representatives
shall each appoint one member, and the fifth member must be appointed by the
first four members. If possible, members must be known to favor rejection of the
issue.

(6) A person may not be required to serve on any committee under this
section, and except for legislative appointments made by the president of the
senate or by the speaker of the house of representatives, the person making an
appointment must have written acceptance of appointment from the appointee.
If an appointment is not made by the required time, the committee members
that have been appointed may fill the vacancy by unanimous written consent up
until the deadline for filing the arguments.”

Section 20. Section 13-27-403, MCA, is amended to read:

“13-27-403. Appointment to committee. (1) Except as provided in
subsection (2), appointments to committees advocating approval or rejection of
an act referred to the people, a constitutional amendment proposed by the
legislature, or a ballot measure issue referred to the people by referendum
petition or proposed by any type of initiative petition must be made no later than
1 week prior to the deadline for filing arguments on the ballot issue under
13-27-406.

(2) Appointments to committees advocating approval or rejection of a ballot
measure issue referred to the people by referendum petition or proposed by any
type of initiative petition must be made no later than 1 week before the deadline
for filing arguments on the ballot issue under 13-27-406. All persons responsible
for appointing members to the committee shall submit to the secretary of state
the names and addresses of the appointees no later than the date set by this
subsection. The submission must include the written acceptance of appointment
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from each appointee required by section 13-27-402(6). If an appointment is not
made by the required time, the committee members that have been appointed
may fill the vacancy by unanimous written consent up until the deadline for
filing the arguments.

(3) Within 5 days after receiving notice under subsection (2); but not later
than 5 days after the deadline set for appointment of committee members, the
secretary of state shall notify the appointees to a committee appointed pursuant
to subsection (1) or (2) by certified mail, with return receipt requested, of the
deadlines for submission of the committee’s arguments.”

Section 21. Section 13-27-409, MCA, is amended to read:

“13-27-409. Liability Fact statement to be supported — liability for
contents of argument. (1) A factual statement made in an argument
advocating approval or rejection of a ballot issue or in a rebuttal argument to
either of those arguments must be supported by documents filed by the
proponents or opponents with the secretary of state within 2 business days of the
date on which the statements are required be filed with the secretary of state.

(2) Nothing in this chapter relieves an author of any argument from civil or
criminal responsibility for statements contained in an argument printed in the
voter information pamphlet.”

Section 22. Section 13-27-501, MCA, is amended to read:

“13-27-501. Secretary of state to certify ballot form —abbreviated
ballet. (1) The secretary of state shall furnish to the official of each county
responsible for preparation of the ballots, at the same time as the election
administrator certifies the names of the persons who are candidates for offices to
be filled at the election, a certified copy of the form in which each ballot issue to
be voted on by the people at that election is to appear on the ballot.

2) EXGeﬁt—&S—prVlded—kﬂ—SﬁbS@eHﬂﬂ—(é}}—t—he The secretary of state shall list

for each issue:
(a) the number;
(b) the method of placement on the ballot;
(c) the title;

(d) the atterney—general’s attorney general’s explanatory statement, if
applicable;

(e) the fiscal statement, if applicable; and

(f) the statements of the implication of a vote for or against the issue that are
to be placed beside the diagram for marking the ballot; and

(8) a statement that the issue conflicts with one or more issues, referenced by
number, that also appear on the ballot, if applicable.

(3) When required to do so, the secretary of state shall use for each ballot
issue the title of the legislative act or legislative constitutional proposal or the
title provided by the attorney general or district court. Following the number of
the ballot issue, the secretary of state, when required to do so, shall include one
of the following statements to identify why the issue has been placed on the
ballot:

(a) an act referred by the legislature;
(b) an amendment to the constitution proposed by the legislature;
(c) an act of the legislature referred by referendum petition; or
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(d) alaw or constitutional amendment proposed by initiative petition.

Section 23. Section 13-35-207, MCA, is amended to read:

“13-35-207. Deceptive election practices. A person is guilty of false
swearing, unsworn falsification, or tampering with public records or
information, as appropriate, and is punishable as provided in 45-7-202,
45-7-203, or 45-7-208, as applicable, whenever the person:

(1) falsely represents his the person’s name or other information required
upon his the person’s registry card and causes registration with the card;

(2) signs a registry card knowingly witnessing any false or misleading
statement;

(3) knowingly causes a false statement, certificate, or return of any kind to
be signed;

(4) falsely makes a declaration or certificate of nomination;

(5) files or receives for filing a declaration or certificate of nomination
knowing that all or part of the declaration or certificate is false;

(6) forges or falsely makes the official endorsement of a ballot;

(7) forges or counterfeits returns of an election purporting to have been held
at a precinct, municipality, or ward where no election was in fact held;

(8) knowingly substitutes forged or counterfeit returns of election in place of
the true returns for a precinct, municipality, or ward where an election was
held;

(9) signs a name other than his the person’s own to a petition, signs more
than once for the same measure ballot issue, or signs a petition while not being a
qualified elector of the state; or

(10) makes a false oath or affidavit where an oath or affidavit is required by
law.”
Section 24. Section 13-37-210, MCA, is amended to read:
“13-37-210. Naming and labeling of political committees. (1) Any

political committee filing a certification and organizational statement pursuant
to 13-37-201 shall:

(a) name and identify itself in its organizational statement using a name or
phrase:

(1) that clearly identifies the economic or other special interest, if
identifiable, of a majority of its contributors; and

(1) if a majority of its contributors share a common employer, that identifies
the employer; and
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(b) label any media advertisement or other paid public statement it makes or
causes to be made in support of or opposition to any candidate or ballot measure
issue by printing or broadcasting its name, as provided under subsection (1)(a),
and position in support of or opposition to the candidate or ballot measure issue
as a part of the media advertisement or other paid public statement.

(2) The naming and labeling requirements in subsection (1) are reporting
requirements for purposes of enforcement under 13-37-128.”

Section 25. Section 13-37-226, MCA, is amended to read:

“13-37-226. Time for filing reports. (1) Candidates for a state office filled
by a statewide vote of all the electors of Montana and political committees that
are organized to support or oppose a particular statewide candidate shall file
reports:

(a) quarterly, due on the fifth day following a calendar quarter, beginning
with the calendar quarter in which funds are received or expended during the
year or years prior to the election year that the candidate expects to be on the
ballot;

(b) on the 10th day of March and September in each year that an election is
to be held and on the 15th and 5th days preceding the date on which an election
is held and within 24 hours after receiving a contribution of $200 or more if
received between the 10th day before the election and the day of the election;

(c) not more than 20 days after the date of the election; and

(d) on the 10th day of March and September of each year following an
election until the candidate or political committee files a closing report as
specified in 13-37-228(3).

(2) Political committees organized to support or oppose a particular
statewide ballot issue shall file reports:

(a) quarterly, due on the fifth day following a calendar quarter, beginning
with the calendar quarter in which the text of the proposed measure ballot issue
is submitted for review and approval pursuant to 13-27-202 during the year or
years prior to the election year that an issueis or is expected to be on the ballot;

(b) on the 10th day of March and on the 10th day of each subsequent month
through September;

(c) onthe 15th and 5th days preceding the date on which an election is held;

(d) within 24 hours after receiving a contribution of $500 or more if received
between the 10th day before the election and the day of the election;

(e) within 20 days after the election; and

(f) on the 10th day of March and September of each year following an election
until the political committee files a closing report as specified in 13-37-228(3).

(3) Candidates for a state district office, including but not limited to
candidates for the legislature, the public service commission, or a district court
judge, and political committees that are specifically organized to support or
oppose a particular state district candidate or issue shall file reports:

(a) on the 12th day preceding the date on which an election is held and
within 48 hours after receiving a contribution of $100 or more if received
between the 17th day before the election and the day of the election. The report
under this subsection (3)(a) may be made by mail or by electronic
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communication to the clerk and recorder and the commissioner of political
practices.

(b) not more than 20 days after the date of the election; and

(c) whenever a candidate or political committee files a closing report as
specified in 13-37-228(3).

(4) Candidates for any other public office and political committees that are
specifically organized to support or oppose a particular local issue shall file the
reports specified in subsection (3) only if the total amount of contributions
received or the total amount of funds expended for all elections in a campaign,
excluding the filing fee paid by the candidate, exceeds $500, except as provided
in 13-37-206.

(5) For the purposes of this subsection, a committee that is not specifically
organized to support or oppose a particular candidate or ballot issue and that
receives contributions and makes expenditures in conjunction with an election
is an independent committee. For the purpose of reporting, a political party
committee is an independent committee. An independent committee shall file:

(a) a report on the 12th day preceding the date of an election in which it
participates by making an expenditure;

(b) areport not more than 20 days after the date of the election in which it
participates by making an expenditure; and

(c) a report on a date to be prescribed by the commissioner for a closing
report at the close of each calendar year.

(6) The commissioner may promulgate rules regarding the extent to which
organizations that are incidental political committees shall report their
politically related activities in accordance with this chapter.

(7) All reports required by this section must be complete as of the fifth day
before the date of filing as specified in 13-37-228(2) and this section.”

Section 26. Section 13-37-228, MCA, is amended to read:

“13-37-228. Time periods covered by reports. Reports filed under
13-37-225 and 13-37-226 must be filed to cover the following time periods even
though no contributions or expenditures may have been received or made
during the period:

(1) The initial report must cover all contributions received or expenditures
made by a candidate or political committee prior to the time that a person
became a candidate or a political committee as defined in 13-1-101 until the fifth
day before the date of filing of the appropriate initial report pursuant to
subsections (1) through (5) of 13-37-226. Reports filed by political committees
organized to support or oppose a statewide ballot issue must disclose all
contributions received and expenditures made prior to the time an issue
becomes a ballot issue by appreval transmission of theform-of the petition to the
proponent of the ballot issue or referral by the secretary of state, even if the issue
subsequently fails to garner sufficient signatures to qualify for the ballot.

(2) Subsequent periodic reports must cover the period of time from the
closing of the previous report to 5 days before the date of filing of a report
pursuant to 13-37-226(1) through (5).

(3) Closing reports must cover the period of time from the last periodic report
to the final closing of the books of the candidate or political committee. A
candidate or political committee shall file a closing report following an election
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in which the candidate or political committee participates whenever all debts
and obligations are extinguished and no further contributions or expenditures
will be received or made which relate to the campaign, unless the election is a
primary election and the candidate or political committee will participate in the
general election.”

Section 27. Repealer. Sections 13-27-310 and 13-27-313, MCA, are
repealed.

Section 28. Codification instruction. (1) [Sections 12 and 13] are
intended to be codified as an integral part of Title 13, chapter 27, part 2, and the
provisions of Title 13, chapter 27, part 2, apply to [sections 12 and 13].

(2) [Section 18] is intended to be codified as an integral part of Title 13,
chapter 27, part 3, and the provisions of Title 13, chapter 27, part 3, apply to
[section 18].

Section 29. Severability. If a part of [this act] is invalid, all valid parts
that are severable from the invalid part remain in effect. If a part of [this act] is
invalid in one or more of its applications, the part remains in effect in all valid
applications that are severable from the invalid applications.

Section 30. Effective date. [This act] is effective on passage and approval.
Approved May 11, 2007

CHAPTER NO. 482
[SB 155]

AN ACT CREATING AN OLDER MONTANANS TRUST FUND AND
PROVIDING FOR THE PURPOSES AND USE OF THE FUND; PROVIDING
FOR A TRANSFER OF FUNDS FROM THE HEALTH AND MEDICAID
INITIATIVES ACCOUNT TO THE OLDER MONTANANS TRUST FUND;
AMENDING SECTIONS 17-7-302, 17-7-304, AND 53-6-1201, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND A TERMINATION
DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Older Montanans trust fund. (1) There is an older Montanans
trust fund within the permanent fund type. The trust fund is subject to
legislative appropriation as provided in this section.

(2) The money in the fund may be used to create new, innovative services or
to expand existing services for the benefit of Montana residents 60 years of age
or older that will enable those Montanans to live an independent lifestyle in the
least restrictive setting and will promote the dignity of and respect for those
Montanans. The interest and income produced by the trust fund and
appropriated to the department by the legislature is intended to increase
services referred to in this subsection and not to supplant other sources of
revenue for those programs in the trended traditional level, as used in
53-6-1201, of appropriations for those services.

(3) The department may accept contributions and gifts for the trust fund, in
money or other forms, and when accepted, the contributions and gifts must be
deposited in the trust fund.

(4) Interest and income earned on money in the trust fund must be retained
within the fund except as provided in this section. Until the year 2015, if assets
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in the fund reach the following amounts, money may be appropriated by the
legislature and used in the following amounts for the programs specified in
subsection (2):

(a) When the fund balance reaches $20 million, 50% of the interest earned
may be appropriated.

(b) When the fund balance reaches $50 million, 60% of the interest earned
may be appropriated.

(¢) When the fund balance reaches $100 million, 80% of the interest earned
may be appropriated.

(5) On and after January 1, 2015, 90% of the interest earned on the trust
fund may be appropriated for the programs specified in subsection (2).

(6) The department shall provide to the legislature a biennial report of the
expenditures of the money appropriated from the older Montanans trust fund as
provided in 5-11-210.

Section 2. Section 17-7-302, MCA, is amended to read:

“17-7-302. Encumbrance of fiscal yearend obligations. (1) Any valid
obligation not paid within the fiscal year, including valid written interagency or
intra-agency service agreements for systems development, shall-be is
encumbered for payment thereof of the obligation at the end of each fiscal year in
the department of administration’s accounts. Except as provided in subsection
(2), an appropriation shallbe-deemedtobe is considered encumbered at the time
and to the extent that a valid obligation against the appropriation is created.

(2) An appropriation may be encumbered by a written interagency or
intra-agency agreement with the department for the alteration, repair,
maintenance, or renovation of a building pursuant to the provisions of Title 18,
chapter 2. ¥ Except as provided in 53-6-1201(4), if the appropriation is not
encumbered by a valid obligation at the end of the next fiscal year, the
appropriation reverts to the fund from which it was originally appropriated.”

Section 3. Section 17-7-304, MCA, is amended to read:

“17-7-304. Disposal of unexpended appropriations. (1) All money
appropriated for any specific purpose except that appropriated for the
university system units listed in subsection (2) [or state money appropriated for
the state children’s health insurance program provided for in Title 53, chapter 4,
part 10,] and except as provided in subsection (4) and 53-6-1201(4) must, after
the expiration of the time for which appropriated, revert to the several funds
and accounts from which originally appropriated. However, any unexpended
balance in any specific appropriation may be used for the years for which the
appropriation was made or may be used to fund the provisions of 2-18-1203
through 2-18-1205 and 19-2-706 in the succeeding year.

(2) Except as provided in 17-2-108 and subsection (3) of this section, all
money appropriated for the university of Montana campuses at Missoula, Butte,
Dillon, and Helena and the Montana state university campuses at Bozeman,
Billings, Havre, and Great Falls, the agricultural experiment station with
central offices at Bozeman, the forest and conservation experiment station with
central offices at Missoula, the cooperative extension service with central offices
at Bozeman, and the bureau of mines and geology with central offices in Butte
must, after the expiration of the time for which appropriated, revert to an
account held by the board of regents. The board of regents is authorized to
maintain a fund balance. There is a statutory appropriation, as provided in
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17-7-502, to use the funds held in this account in accordance with a long-term
plan for major and deferred maintenance expenditures and equipment or fixed
assets purchases prepared by the affected university system units and approved
by the board of regents. The affected university system units may, with the
approval of the board of regents, modify the long-term plan at any time to
address changing needs and priorities. The board of regents shall communicate
the plan to each legislature, to the finance committee when requested by the
committee, and to the office of budget and program planning.

(3) Subsection (2) does not apply to reversions that are the result of a
reduction in spending directed by the governor pursuant to 17-7-140. Any
amount that is a result of a reduction in spending directed by the governor must
revert to the fund or account from which it was originally appropriated.

(4) (a) Subject to subsection (4)(b), after the end of a fiscal year, 30% of the
money appropriated to an agency for that year by the general appropriations act
for personal services, operating expenses, and equipment, by fund type, and
remaining unexpended and unencumbered at the end of the year may be
reappropriated to be spent during the following 2 years for any purpose that is
consistent with the goals and objectives of the agency. The dollar amount of the
30% amount that may be carried forward and spent must be determined by the
office of budget and program planning.

(b) (1) Any portion of the 30% of the unexpended and unencumbered money
referred to in subsection (4)(a) that was appropriated to a legislative branch
entity may be deposited in the account established in 5-11-407.

(ii) After the end of a biennium, any portion of the unexpended and
unencumbered money appropriated for the operation of the preceding
legislature in a separate appropriation act may be deposited in the account
established in 5-11-407. The approving authority shall determine the portion of
the unexpended and unencumbered money that is deposited in the account.
(Bracketed language terminates on occurrence of contingency—sec. 7, Ch. 565,
L. 2005.)”

Section 4. Section 53-6-1201, MCA, is amended to read:

“53-6-1201. Special revenue fund — health and medicaid initiatives.
(1) There is a health and medicaid initiatives account in the state special
revenue fund established by 17-2-102. This account is to be administered by the
department of public health and human services.

(2) There must be deposited in the account:
(a) money from cigarette taxes deposited under 16-11-119(1)(c);

(b) money from taxes on tobacco products other than cigarettes deposited
under 16-11-119(3)(b); and

(c) any interest and income earned on the account.
(3) This account may be used only to provide funding for:

(a) the state funds necessary to take full advantage of available federal
matching funds in order to maximize enrollment of eligible children under the
children’s health insurance program, provided for under Title 53, chapter 4,
part 10, and to provide outreach to the eligible children. The increased revenue
in this account is intended to increase enrollment rates for eligible children in
the program and not to be used to support existing levels of enrollment based
upon appropriations for the biennium ending June 30, 2005.
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(b) a new need-based prescription drug program established by the
legislature for children, seniors, chronically ill, and disabled persons that does
not supplant similar services provided under any existing program;

(c) increased medicaid services and medicaid provider rates. The increased
revenue is intended to increase medicaid services and medicaid provider rates
and not to supplant the general fund in the trended traditional level of
appropriation for medicaid services and medicaid provider rates.

(d) an offset to loss of revenue to the general fund as a result of new tax
credits;

(e) to fund new programs to assist eligible small employers with the costs of
providing health insurance benefits to eligible employees;

() the cost of administering the tax credit, the purchasing pool, and the
premium incentive payments and premium assistance payments as provided in
Title 33, chapter 22, part 20; and

(g) to provide a state match for the medicaid program for premium incentive
payments or premium assistance payments to the extent that a waiver is
granted by federal law as provided in 53-2-216.

(4) Money appropriated but not expended for the prescription drug program
described in subsection (3)(b) must be transferred annually to the older

b)(@) On or before July 1, the budget director shall calculate a balance
required to sustain each program in subsection (3) for each fiscal year of the
biennium. If the budget director certifies that the reserve balance will be
sufficient, then the agencies may expend the revenue for the programs as
appropriated. If the budget director determines that the reserve balance of the
revenue will not support the level of appropriation, the budget director shall
notify each agency. Upon receipt of the notification, the agency shall adjust the
operating budget for the program to reflect the available revenue as determined
by the budget director.

{e}(b) Until the programs or credits described in subsections (3)(b) and (3)(d)
through (3)(g) are established, the funding must be used exclusively for the
purposes described in subsections (3)(a) and (3)(c).

£6)(6) The phrase “trended traditional level of appropriation”, as used in
subsection (3)(c), means the appropriation amounts, including supplemental
appropriations, as those amounts were set based on eligibility standards,
services authorized, and payment amount during the past five biennial budgets.

£6)(7) The department of public health and human services may adopt rules
to implement this section.”

Section 5. Codification instruction. [Section 1] is intended to be codified
as anintegral part of Title 52, chapter 3, and the provisions of Title 52, chapter 3,
apply to [section 1].

Section 6. Effective date. [This act] is effective on passage and approval.
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Section 7. Termination. [Sections 2 through 4] terminate July 1, 2007.
Approved May 11, 2007

CHAPTER NO. 483
[SB 547]

AN ACT STRENGTHENING THE REGISTRATION REQUIREMENTS AND
OTHER PROVISIONS APPLICABLE TO SEXUAL OFFENDERS;
AMENDING PROVISIONS GOVERNING YOUTH COURT, CRIMINAL
PROSECUTION AND PENALTIES, DEFINITIONS, PROBATION AND
PAROLE, REGISTRATION OF TRANSIENTS, AND DISSEMINATION OF
INFORMATION ABOUT SEXUAL OFFENDERS; ALLOWING THE
DEPARTMENT OF CORRECTIONS TO CONTRACT FOR A RESIDENTIAL
SEXUAL OFFENDER TREATMENT PROGRAM; AMENDING SECTIONS
41-5-206, 41-5-216, 41-5-1513, 45-1-205, 45-5-503, 45-5-507, 45-5-512, 45-5-601,
45-5-602, 45-5-603, 45-5-625, 46-18-111, 46-18-201, 46-18-202, 46-18-203,
46-18-205, 46-18-222, 46-18-231, 46-23-502, 46-23-504, 46-23-505, 46-23-506,
46-23-508, 46-23-509, 46-23-1011, AND 53-1-203, MCA; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY
DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 41-5-206, MCA, is amended to read:

“41-5-206. Filing in district court prior to formal proceedings in
youth court. (1) The county attorney may, in the county attorney’s discretion
and in accordance with the procedure provided in 46-11-201, file with the
district court a motion for leave to file an information in the district court if:

(a) the youth charged was 12 years of age or older at the time of the conduct
alleged to be unlawful and the unlawful act would if it had been committed by an
adult constitute:

(1) sexual intercourse without consent as defined in 45-5-503,;

(i1) deliberate homicide as defined in 45-5-102;

(ii1) mitigated deliberate homicide as defined in 45-5-103;

(iv) assault on a peace officer or judicial officer as defined in 45-5-210; or

(v) the attempt, as defined in 45-4-103, of or accountability, as provided in
45-2-301, for either deliberate or mitigated deliberate homicide; or

(b) the youth charged was 16 years of age or older at the time of the conduct
alleged to be unlawful and the unlawful act is one or more of the following:

(1) negligent homicide as defined in 45-5-104;

(i1) arson as defined in 45-6-103;

(i11) aggravated assault as defined in 45-5-202;

(iv) sexual assault as provided in 45-5-502(3);

¥)(v) assault with a weapon as defined in 45-5-213;

A(vi) robbery as defined in 45-5-401;

&w)(vii) burglary or aggravated burglary as defined in 45-6-204;
A (viit) aggravated kidnapping as defined in 45-5-303;
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v (ix) possession of explosives as defined in 45-8-335;
Gx)(x) criminal distribution of dangerous drugs as defined in 45-9-101;

)(xi) criminal possession of dangerous drugs as defined in 45-9-102(4)
through (6);

&xit)(xii) criminal possession with intent to distribute as defined in
45-9-103(1);

i) (xiii) criminal production or manufacture of dangerous drugs as defined
in 45-9-110;

{xiit)(xiv) use of threat to coerce criminal street gang membership or use of
violence to coerce criminal street gang membership; as defined in 45-8-403;

&) (xv) escape as defined in 45-7-306;

&) (xvi) attempt, as defined in 45-4-103, of or accountability, as provided in
45-2-301, for any of the acts enumerated in subsections (1)(b)(i) through
Dbyxiv) (1)(b)(xv).

(2) The county attorney shall file with the district court a petition for leave to
file an information in district court if the youth was 17 years of age at the time
the youth committed an offense listed under subsection (1).

(3) The district court shall grant leave to file the information if it appears
from the affidavit or other evidence supplied by the county attorney that there is
probable cause to believe that the youth has committed the alleged offense.
Within 30 days after leave to file the information is granted, the district court
shall conduct a hearing to determine whether the matter must be transferred
back to the youth court, unless the hearing is waived by the youth or by the
youth’s counsel in writing or on the record. The hearing may be continued on
request of either party for good cause. The district court may not transfer the
case back to the youth court unless the district court finds, by a preponderance of
the evidence, that:

(a) a youth court proceeding and disposition will serve the interests of
community protection;

(b) the nature of the offense does not warrant prosecution in district court;
and

(c) it would be in the best interests of the youth if the matter was prosecuted
in youth court.

(4) The filing of an information in district court terminates the jurisdiction of
the youth court over the youth with respect to the acts alleged in the
information. A youth may not be prosecuted in the district court for a criminal
offense originally subject to the jurisdiction of the youth court unless the case
has been filed in the district court as provided in this section. A case may be
transferred to district court after prosecution as provided in 41-5-208 or
41-5-1605.

(5) An offense not enumerated in subsection (1) that arises during the
commission of a crime enumerated in subsection (1) may be:

(a) tried in youth court;

(b) transferred to district court with an offense enumerated in subsection (1)
upon motion of the county attorney and order of the district court. The district
court shall hold a hearing before deciding the motion.
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(6) If a youth is found guilty in district court of an offense enumerated in
subsection (1), the court shall sentence the youth pursuant to 41-5-2503 and
Titles 45 and 46. A youth who is sentenced to the department or a state prison
must be evaluated and placed by the department in an appropriate juvenile or
adult correctional facility. The department shall confine the youth in an
institution that it considers proper, including a state youth correctional facility
under the procedures of 52-5-111. However, a youth under 16 years of age may
not be confined in a state prison facility. During the period of confinement,
school-aged youth with disabilities must be provided an education consistent
with the requirements of the federal Individuals With Disabilities Education
Act, 20 U.S.C. 1400, et seq.

(7) If a youth’s case is filed in the district court and remains in the district
court after the transfer hearing, the youth may be detained in a jail or other
adult detention facility pending final disposition of the youth’s case if the youth
is kept in an area that provides physical separation from adults accused or
convicted of criminal offenses.”

Section 2. Section 41-5-216, MCA, is amended to read:

“41-5-216. Disposition of youth court, law enforcement, and
department records. (1) Formal youth court records, law enforcement
records, and department records that are not exempt from sealing under
subsections (4) and (6) and that pertain to a youth covered by this chapter must
be physically sealed on the youth’s 18th birthday. In those cases in which
jurisdiction of the court or any agency is extended beyond the youth’s 18th
birthday, the records must be physically sealed upon termination of the
extended jurisdiction.

(2) Except as provided in subsection (6), when the records pertaining to a
youth pursuant to this section are sealed, an agency, other than the department,
that has in its possession copies of the sealed records shall destroy the copies of
the records. Anyone violating the provisions of this subsection is subject to
contempt of court.

(3) Except as provided in subsection (6), this section does not prohibit the
destruction of records with the consent of the youth court judge or county
attorney after 10 years from the date of sealing.

(4) The requirements for sealed records in this section do not apply to
medical records, fingerprints, DNA records, photographs, youth traffic records,
records in any case in which the youth did not fulfill all requirements of the
court’s judgment or disposition, records referred to in 42-3-203, er reports
referred to in 45-5-624(7), or the information referred to in 46-23-508, in any
instance in which the youth was required to register, pursuant to Title 46,
chapter 23, part 5, as a sexual offender.

(5) After formal youth court records, law enforcement records, and
department records are sealed, they are not open to inspection except, upon
order of the youth court, for good cause, including when a youth commits a new
offense, to:

(a) those persons and agencies listed in 41-5-215(2); and

(b) adult probation professional staff preparing a presentence report on a
youth who has reached the age of majority.

(6) (a) When formal youth court records, law enforcement records, and
department records are sealed under subsection (1), the electronic records of the
management information system maintained by the department of public
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health and human services and by the department relating to the youth whose
records are being sealed must be preserved for the express purpose of research
and program evaluation as provided in subsection (6)(b).

(b) The department of public health and human services and the
department shall disassociate the offense and disposition information from the
name of the youth in the respective management information system. The
offense and disposition information must be maintained separately and may be
used only:

(1) for research and program evaluation authorized by the department of
public health and human services or by the department and subject to any
applicable laws; and

(i1) as provided in Title 5, chapter 13.

(7) (a) Informal youth court records for a youth for whom formal proceedings
have been filed must be physically sealed on the youth’s 18th birthday or, in
those cases in which jurisdiction of the court or any agency is extended beyond
the youth’s 18th birthday, upon termination of the extended jurisdiction and
may enly be inspected only pursuant to subsection (5).

(b) The informal youth court records may be maintained and inspected only
by youth court personnel upon a new offense prior to the youth’s 18th birthday.

(c) Except as provided in subsection (7)(a), when a youth becomes 18 years of
age or when extended supervision ends and the youth was enly involved only in
informal proceedings, informal youth court records that are in hard-copy form
must be destroyed and any electronic records in the youth court management
information system must disassociate the offense and disposition information
from the name of the youth and may be used only for the following purposes:

(1) for research and program evaluation authorized by the office of the court
administrator and subject to any applicable laws; and

(i1) as provided in Title 5, chapter 13.

(8) Nothing in this section prohibits the intra-agency use or information
sharing of formal or informal youth court records within the juvenile probation
management information system. Electronic records of the youth court may not
be shared except as provided in 41-5-1524. If a person authorized under
41-5-215 is in need of a copy of a record that is in electronic form, the juvenile
probation officer shall make only a physical copy of the record that is authorized
and the person receiving the record shall destroy the record after it has fulfilled
its purpose or as provided in subsection (2) of this section.

(9) Nothing in this section prohibits the intra-agency use or information
sharing of formal or informal youth court records within the department’s youth
management information system. Electronic records of the department’s youth
management information system may not be shared except as provided in
subsection (5). If a person authorized under 41-5-215 is in need of a copy of a
record that is in electronic form, the department shall make only a physical copy
of the record that is authorized and the person receiving the record shall destroy
the record after it has fulfilled its purpose or as provided in subsection (2) of this
section.”

Section 3. Section 41-5-1513, MCA, is amended to read:

“41-5-1513. Disposition — delinquent youth — restrictions. (1) If a
youth is found to be a delinquent youth, the youth court may enter its judgment
making one or more of the following dispositions:
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(a) any one or more of the dispositions provided in 41-5-1512;

(b) subject to 41-5-1504, 41-5-1512(1)(0)(i), and 41-5-1522, commit the youth
to the department for placement in a state youth correctional facility and
recommend to the department that the youth not be released until the youth
reaches 18 years of age. The provisions of 41-5-355 relating to alternative
placements apply to placements under this subsection (1)(b). The court may not
place a youth adjudicated to be a delinquent youth in a state youth correctional
facility for an act that would be a misdemeanor if committed by an adult unless:

(i) the youth committed four or more misdemeanors in the prior 12 months;

(i1) a psychiatrist or a psychologist licensed by the state or a licensed clinical
professional counselor or a licensed clinical social worker has evaluated the
youth and recommends placement in a state youth correctional facility; and

(111) the court finds that the youth will present a danger to the public if the
youth is not placed in a state youth correctional facility.

(c) subject to the provisions of subsection (5), require a youth found to be a
delinquent youth, as the result of the commission of an offense that would be a
sexual-offense-or violent offense, as defined in 46-23-502, if committed by an
adult, to register and remain registered as a sexaal-or violent offender pursuant
to Title 46, chapter 23, part 5. The youth court shall retain jurisdiction in a
disposition under this subsection to ensure registration compliance.

(d) in the case of a delinquent youth who has been adjudicated for a sexual
offense, as defined in 46-23-502, and is required to register as a sexual offender
pursuant to Title 46, chapter 23, part 5, exempt the youth from the duty to register
if the court finds that:

(i) the youth has not previously been found to have committed or been
adjudicated for a sexual offense, as defined in 46-23-502; and

(it) registration is not necessary for protection of the public and that relief
from registration is in the public’s best interest;

{éh(e) in the case of a delinquent youth who is determined by the court to be a
serious juvenile offender, the judge may specify that the youth be placed in a
state youth correctional facility, subject to the provisions of subsection (2), if the
judge finds that the placement is necessary for the protection of the public. The
court may order the department to notify the court within 5 working days before
the proposed release of a youth from a youth correctional facility. Once a youth is
committed to the department for placement in a state youth correctional facility,
the department is responsible for determining an appropriate date of release or
an alternative placement.

{e)(f) impose a fine as authorized by law if the violation alleged would
constitute a criminal offense if committed by an adult.

(2) If a youth has been adjudicated for a sex sexual offense, as defined in
46-23-502, the youth court may shall:

(a) prior to disposition, order a psychosexual evaluation that must comply
with the provisions of 46-18-111;

(b) designate the youth’s risk level pursuant to 46-23-509; and
(c) require completion of sex sexual offender treatment before-a—youthis
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(3) The court may not order a local government entity to pay for care,
treatment, intervention, or placement. A court may order a local government
entity to pay for evaluation and in-state transportation of a youth.

(4) The court may not order a state government entity to pay for care,
treatment, intervention, placement, or evaluation that results in a deficit in the
account established for that district under 41-5-130 without approval from the
cost containment review panel.

(5) The duration of registration for a youth who is required to register as a
sexual or violent offender shall be as provided in 46-23-506, except that the court
may, based on specific findings of fact, order a lesser duration of registration.”

Section 4. Section 45-1-205, MCA, is amended to read:

“45-1-205. General time limitations. (1) (a) A prosecution for deliberate,
mitigated, or negligent homicide may be commenced at any time.

(b) A prosecution for a felony offense under 45-5-502, 45-5-503, or
45-5-507(4) or (5) may be commenced within 10 years after it is committed,
except that it may be commenced within 10 years after the victim reaches 18
years of age if the victim was less than 18 years of age at the time that the offense
occurred. A prosecution for a misdemeanor offense under those provisions may
be commenced within 1 year after the offense is committed, except that it may be
commenced within 5 years after the victim reaches 18 years of age if the victim
was less than 18 years of age at the time that the offense occurred.

(c) A prosecution under 45-5-504, 45-5-505, 45-5-507(1), (2), (3), or €5} (6),
45-5-625, or 45-5-627 may be commenced within 5 years after the victim reaches
18 years of age if the victim was less than 18 years of age at the time that the
offense occurred.

(2) Except as provided in subsection (7)(b) or as otherwise provided by law,
prosecutions for other offenses are subject to the following periods of limitation:

(a) A prosecution for a felony must be commenced within 5 years after it is
committed.

(b) A prosecution for a misdemeanor must be commenced within 1 year after
it is committed.

(3) The periods prescribed in subsection (2) are extended in a prosecution for
theft involving a breach of fiduciary obligation to an aggrieved person as follows:

(a) if the aggrieved person is a minor or incompetent, during the minority or
incompetency or within 1 year after the termination of the minority or
incompetency;

(b) in any other instance, within 1 year after the discovery of the offense by
the aggrieved person or by a person who has legal capacity to represent an
aggrieved person or has a legal duty to report the offense and is not personally a
party to the offense or, in the absence of discovery, within 1 year after the
prosecuting officer becomes aware of the offense.

(4) The period prescribed in subsection (2) must be extended in a prosecution
for unlawful use of a computer, and prosecution must be brought within 1 year
after the discovery of the offense by the aggrieved person or by a person who has
legal capacity to represent an aggrieved person or has a legal duty to report the
offense and is not personally a party to the offense or, in the absence of discovery,
within 1 year after the prosecuting officer becomes aware of the offense.
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(5) The period prescribed in subsection (2) is extended in a prosecution for
misdemeanor fish and wildlife violations under Title 87, and prosecution must
be brought within 3 years after an offense is committed.

(6) The period prescribed in subsection (2)(b) is extended in a prosecution for
misdemeanor violations of the laws regulating the activities of outfitters and
guides under Title 37, chapter 47, and prosecution must be brought within 3
years after an offense is committed.

(7) (a) An offense is committed either when every element occurs or, when
the offense is based upon a continuing course of conduct, at the time when the
course of conduct is terminated. Time starts to run on the day after the offense is
committed.

(b) A prosecution for theft under 45-6-301 may be commenced at any time
during the 5 years following the date of the theft, whether or not the offender is
in possession of or otherwise exerting unauthorized control over the property at
the time the prosecution is commenced. After the 5-year period ends, a
prosecution may be commenced at any time if the offender is still in possession of
or otherwise exerting unauthorized control over the property, except that the
prosecution must be commenced within 1 year after the investigating officer
discovers that the offender still possesses or is otherwise exerting unauthorized
control over the property.

(8) A prosecution is commenced either when an indictment is found or an
information or complaint is filed.”

Section 5. Section 45-5-503, MCA, is amended to read:

“45-5-503. Sexual intercourse without consent. (1) A person who
knowingly has sexual intercourse without consent with another person commits
the offense of sexual intercourse without consent. A person may not be convicted
under this section based on the age of the person’s spouse, as provided in
45-5-501(1)(b)(iv).

(2) A person convicted of sexual intercourse without consent shall be
punished by life imprisonment or by imprisonment in the state prison for a term
of not less than 2 years or more than 100 years and may be fined not more than
$50,000, except as provided in 46-18-219, and 46-18-222, and subsections (3)
and (4) of this section.

(3) (a) If the victim is less than 16 years old and the offender is 38 4 or more
years older than the victim or if the offender inflicts bodily injury upon anyone in
the course of committing sexual intercourse without consent, the offender shall
be punished by life imprisonment or by imprisonment in the state prison for a
term of not less than 4 years or more than 100 years and may be fined not more
than $50,000, except as provided in 46-18-219 and 46-18-222.

(b) If two or more persons are convicted of sexual intercourse without
consent with the same victim in an incident in which each offender was present
at the location where another offender’s offense occurred during a time period in
which each offender could have reasonably known of the other’s offense, each
offender shall be punished by life imprisonment or by imprisonment in the state
prison for a term of not less than 5 years or more than 100 years and may be fined
not more than $50,000, except as provided in 46-18-219 and 46-18-222.

(c) If the offender was previously convicted of an offense under this section or
of an offense under the laws of another state or of the United States that if
committed in this state would be an offense under this section and if the offender
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inflicted serious bodily injury upon a person in the course of committing each
offense, the offender shall be:

(1) punished by death as provided in 46-18-301 through 46-18-310, unless
the offender is less than 18 years of age at the time of the commission of the
offense; or

(i1) punished as provided in 46-18-219.

(d) If the victim was incarcerated in an adult or juvenile correctional,
detention, or treatment facility at the time of the offense and the offender had
supervisory or disciplinary authority over the victim, the offender shall be
punished by imprisonment in the state prison for a term of not more than 5 years
or fined an amount not to exceed $50,000, or both.

(4) (a) If the victim was 12 years of age or younger and the offender was 18
years of age or older at the time of the offense, the offender:

(i) shall be punished by imprisonment in a state prison for a term of 100
years. The court may not suspend execution or defer imposition of the first 25
years of a sentence of imprisonment imposed under this subsection (4)(a)(i)
except as provided in 46-18-222, and during the first 25 years of imprisonment,
the offender is not eligible for parole.

(it) may be fined an amount not to exceed $50,000; and

(iii) shall be ordered to enroll in and successfully complete the educational
phase and the cognitive and behavioral phase of a sexual offender treatment
program provided or approved by the department of corrections.

(b) If the offender is released after the mandatory minimum period of
imprisonment, the offender is subject to supervision by the department of
corrections for the remainder of the offender’s life and shall participate in the
program for continuous, satellite-based monitoring provided for in 46-23-1010.

4)(5) In addition to any sentence imposed under subsection (2) or (3), after
determining the financial resources and future ability of the offender to pay
restitution as required by 46-18-242, the court shall require the offender, if able,
to pay the victim’s reasonable medical and counseling costs that result from the
offense. The amount, method, and time of payment must be determined in the
same manner as provided for in 46-18-244.

5)(6) As used in subseetion subsections (3) and (4), an act “in the course of
committing sexual intercourse without consent” includes an attempt to commit
the offense or flight after the attempt or commission.”

Section 6. Section 45-5-507, MCA, is amended to read:

“45-5-507. Incest. (1) A person commits the offense of incest if the person
knowingly marries, cohabits with, has sexual intercourse with, or has sexual
contact, as defined in 45-2-101, with an ancestor, a descendant, a brother or
sister of the whole or half blood, or any stepson or stepdaughter. The
relationships referred to in this subsection include blood relationships without
regard to legitimacy, relationships of parent and child by adoption, and
relationships involving a stepson or stepdaughter.

(2) Consentis a defense under this section to incest with or upon a stepson or
stepdaughter, but consent is ineffective if the victim is less than 18 years old.

(3) A Except as provided in subsections (4) and (5), a person convicted of
incest shall be punished by life imprisonment or by imprisonment in the state



2161 MONTANA SESSION LAWS 2007 Ch. 483

prison for a term not to exceed 100 years or be fined an amount not to exceed
$50,000.

(4) If the victim is under 16 years of age and the offender is 3 or more years
older than the victim or if the offender inflicts bodily injury upon anyone in the
course of committing incest, the offender shall be punished by life imprisonment
or by imprisonment in the state prison for a term of not less than 4 years or more
than 100 years and may be fined not more than $50,000.

(5) (a) If the victim was 12 years of age or younger and the offender was 18
years of age or older at the time of the offense, the offender:

(i) shall be punished by imprisonment in a state prison for a term of 100
years. The court may not suspend execution or defer imposition of the first 25
years of a sentence of imprisonment imposed under this subsection (5)(a)(i)
except as provided in 46-18-222, and during the first 25 years of imprisonment,
the offender is not eligible for parole.

(it) may be fined an amount not to exceed $50,000; and

(iti) shall be ordered to enroll in and successfully complete the educational
phase and the cognitive and behavioral phase of a sexual offender treatment
program provided or approved by the department of corrections.

(b) If the offender is released after the mandatory minimum period of
imprisonment, the offender is subject to supervision by the department of
corrections for the remainder of the offender’s life and shall participate in the
program for continuous, satellite-based monitoring provided for in 46-23-1010.

£6)(6) In addition to any sentence imposed under subsection (3), (4), or {4} (5),
after determining the financial resources and future ability of the offender to
pay restitution as required by 46-18-242, the court shall require the offender, if
able, to pay the victim’s reasonable costs of counseling that result from the
offense. The amount, method, and time of payment must be determined in the
same manner as provided for in 46-18-244.”

Section 7. Section 45-5-512, MCA, is amended to read:

“45-5-512. Chemical treatment of sex offenders. (1) A person convicted
of a first offense under 45-5-502(3), 45-5-503(3), or 45-5-507(4) or (5) may, in
addition to the sentence imposed under those sections, be sentenced to undergo
medically safe medroxyprogesterone acetate treatment or its chemical
equivalent or other medically safe drug treatment that reduces sexual fantasies,
sex drive, or both, administered by the department of corrections or its agent
pursuant to subsection (4) of this section.

(2) A person convicted of a second or subsequent offense under 45-5-502(3),
45-5-503, or 45-5-507 may, in addition to the sentence imposed under those
sections, be sentenced to undergo medically safe medroxyprogesterone acetate
treatment or its chemical equivalent or other medically safe drug treatment
that reduces sexual fantasies, sex drive, or both, administered by the
department of corrections or its agent pursuant to subsection (4) of this section.

(3) A person convicted of a first or subsequent offense under 45-5-502,
45-5-503, or 45-5-507 who is not sentenced to undergo medically safe
medroxyprogesterone acetate treatment or its chemical equivalent or other
medically safe drug treatment that reduces sexual fantasies, sex drive, or both,
may voluntarily undergo such treatment, which must be administered by the
department of corrections or its agent and paid for by the department of
corrections.
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(4) Treatment under subsection (1) or (2) must begin 1 week before release
from confinement and must continue until the department of corrections
determines that the treatment is no longer necessary. Failure to continue
treatment as ordered by the department of corrections constitutes a criminal
contempt of court for failure to comply with the sentence, for which the
sentencing court shall impose a term of incarceration without possibility of
parole of not less than 10 years or more than 100 years.

(5) Prior to chemical treatment under this section, the person must be fully
medically informed of its effects.

(6) A state employee who is a professional medical person may not be
compelled against the employee’s wishes to administer chemical treatment
under this section.”

Section 8. Section 45-5-601, MCA, is amended to read:

“45-5-601. Prostitution. (1) A person commits the offense of prostitution if
the person engages in or agrees or offers to engage in sexual intercourse with
another person for compensation, whether steh the compensation is received or
to be received or paid or to be paid.

(2) (a) A prostitute convicted of prostitution shall be fined an amount not to
exceed $500 or be imprisoned in the county jail for a term not to exceed 6 months,
or both.

(b) A Except as provided in subsection (3), a prostitute’s client who is
convicted of prostitution shall for the first offense be fined an amount not to
exceed $1,000 or be imprisoned for a term not to exceed 1 year, or both, and for a
second or subsequent offense shall be fined an amount not to exceed $10,000 or
be imprisoned for a term not to exceed 5 years, or both.

(3) (a) If the prostitute was 12 years of age or younger and the prostitute’s
client was 18 years of age or older at the time of the offense, the offender:

(i) shall be punished by imprisonment in a state prison for a term of 100
years. The court may not suspend execution or defer imposition of the first 25
years of a sentence of imprisonment imposed under this subsection (3)(a)(i)
except as provided in 46-18-222, and during the first 25 years of imprisonment,
the offender is not eligible for parole.

(it) may be fined an amount not to exceed $50,000; and

(iii) shall be ordered to enroll in and successfully complete the educational
phase and the cognitive and behavioral phase of a sexual offender treatment
program provided or approved by the department of corrections.

(b) If the offender is released after the mandatory minimum period of
imprisonment, the offender is subject to supervision by the department of
corrections for the remainder of the offender’s life and shall participate in the
program for continuous, satellite-based monitoring provided for in 46-23-1010.”

Section 9. Section 45-5-602, MCA, is amended to read:

“45-5-602. Promoting prostitution. (1) A person commits the offense of
promoting prostitution if the person purposely or knowingly commits any of the
following acts:

(a) owns, controls, manages, supervises, resides in, or otherwise keeps,
alone or in association with others, a house of prostitution or a prostitution
business;
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(b) procures an individual for a house of prostitution or a place in a house of
prostitution for an individual;

(c) encourages, induces, or otherwise purposely causes another to become or
remain a prostitute;

(d) solicits clients for another person who is a prostitute;
(e) procures a prostitute for a patron;

(f) transports an individual into or within this state with the purpose to
promote that individual’s engaging in prostitution or procures or pays for
transportation with that purpose;

(g) leases or otherwise permits a place controlled by the offender, alone or in
association with others, to be regularly used for prostitution or for the
procurement of prostitution or fails to make reasonable effort to abate that use
by ejecting the tenant, notifying law enforcement authorities, or using other
legally available means; or

(h) lives in whole or in part upon the earnings of an individual engaging in
prostitution, unless the person is the prostitute’s minor child or other legal
dependent incapable of self-support.

(2) A Except as provided in subsection (3), a person convicted of promoting
prostitution shall be fined an amount not to exceed $50,000 or be imprisoned in a
state prison for a term not to exceed 10 years, or both.

(3) (a) If the prostitute was 12 years of age or younger and the prostitute’s
client was 18 years of age or older at the time of the offense, the offender:

(i) shall be punished by imprisonment in a state prison for a term of 100
years. The court may not suspend execution or defer imposition of the first 25
years of a sentence of imprisonment imposed under this subsection (3)(a)(i)
except as provided in 46-18-222, and during the first 25 years of imprisonment,
the offender is not eligible for parole.

(it) may be fined an amount not to exceed $50,000; and

(iti) shall be ordered to enroll in and successfully complete the educational
phase and the cognitive and behavioral phase of a sexual offender treatment
program provided or approved by the department of corrections.

(b) If the offender is released after the mandatory minimum period of
imprisonment, the offender is subject to supervision by the department of
corrections for the remainder of the offender’s life and shall participate in the
program for continuous, satellite-based monitoring provided for in 46-23-1010.”

Section 10. Section 45-5-603, MCA, is amended to read:

“45-5-603. Aggravated promotion of prostitution. (1) A person commits
the offense of aggravated promotion of prostitution if the person purposely or
knowingly commits any of the following acts:

(a) compels another to engage in or promote prostitution;

(b) promotes prostitution of a child under the age of 18 years, whether or not
the person is aware of the child’s age;

(c) promotes the prostitution of one’s spouse, child, ward, or any person for
whose care, protection, or support the person is responsible.

(2) (a) Except as provided in subseetion subsections (2)(b) and (2)(c), a person
convicted of aggravated promotion of prostitution shall be punished by:
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(1) life imprisonment; or

(i1) imprisonment in a state prison for a term not to exceed 20 years or a fine
in an amount not to exceed $50,000, or both.

(b) Except as provided in 46-18-219 and 46-18-222, a person convicted of
aggravated promotion of prostitution of a child, who at the time of the offense is
under 18 years of age, shall be punished by:

(i) life imprisonment; or

(i1) imprisonment in a state prison for a term of not less than 4 years or more
than 100 years or a fine in an amount not to exceed $100,000, or both.

(c) (i) If the prostitute was 12 years of age or younger and the prostitute’s
client was 18 years of age or older at the time of the offense, the offender:

(A) shall be punished by imprisonment in a state prison for a term of 100
years. The court may not suspend execution or defer imposition of the first 25
years of a sentence of imprisonment imposed under this subsection (2)(c)(i)(A)
except as provided in 46-18-222, and during the first 25 years of imprisonment,
the offender is not eligible for parole.

(B) may be fined an amount not to exceed $50,000; and

(C) shall be ordered to enroll in and successfully complete the educational
phase and the cognitive and behavioral phase of a sexual offender treatment
program provided or approved by the department of corrections.

(it) If the offender is released after the mandatory minimum period of
imprisonment, the offender is subject to supervision by the department of
corrections for the remainder of the offender’s life and shall participate in the
program for continuous, satellite-based monitoring provided for in 46-23-1010.”

Section 11. Section 45-5-625, MCA, is amended to read:

“45-5-625. Sexual abuse of children. (1) A person commits the offense of
sexual abuse of children if the person:

(a) knowingly employs, uses, or permits the employment or use of a child in
an exhibition of sexual conduct, actual or simulated;

(b) knowingly photographs, films, videotapes, develops or duplicates the
photographs, films, or videotapes, or records a child engaging in sexual conduct,
actual or simulated;

(¢) knowingly, by any means of communication, including electronic
communication as defined in 45-8-213, persuades, entices, counsels, or procures
a child under 16 years of age or a person the offender believes to be a child under
16 years of age to engage in sexual conduct, actual or simulated;

(d) knowingly processes, develops, prints, publishes, transports,
distributes, sells, exhibits, or advertises any visual or pmnt medium, 1nclud1ng a
medium by use of electromc communication, as defined in 45-8- 213 in which a
child is engaged in sexual conduct, actual or simulated;

(e) knowingly possesses any visual or prlnt medium, 1nclud1ng a medium by
use of electronic communication, as defined in 45-8-213, in which a child is
engaged in sexual conduct, actual or simulated;

(f) finances any of the activities described in subsections (1)(a) through (1)(d)
and (1)(g), knowing that the activity is of the nature described in those
subsections; or
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(g) possesses with intent to sell any visual or print medium, including a
medium by use of electronic communication, as defined in 45-8-213, in which a
child is engaged in sexual conduct, actual or simulated.

(2) (a) A Except as provided in subsection (2)(b), (2)(c), or (4), a person
convicted of the offense of sexual abuse of children shall be punished by life
imprisonment or by imprisonment in the state prison for a term not to exceed
100 years and may be fined not more than $10,000.

(b) Except as provided in 46-18-219, if the victim is under 16 years of age, a
person convicted of the offense of sexual abuse of children shall be punished by
life imprisonment or by imprisonment in the state prison for a term of not less
than 4 years or more than 100 years and may be fined not more than $10,000.

(¢) Except as provided in 46-18-219, a person convicted of the offense of
sexual abuse of children for the possession of material, as provided in subsection
(1)(e), shall be fined not to exceed $10,000 or be imprisoned in the state prison for
a term not to exceed 10 years, or both.

(3) An offense is not committed under subsections (1)(d) through (1)(g) if the
visual or print medium is processed, developed, printed, published, transported,
distributed, sold, possessed, or possessed with intent to sell, or if the activity is
financed, as part of a sex sexual offender information or treatment course or
program conducted or approved by the department of corrections.

(4) (a) If the victim was 12 years of age or younger and the offender was 18
years of age or older at the time of the offense, the offender:

(i) shall be punished by imprisonment in a state prison for a term of 100
years. The court may not suspend execution or defer imposition of the first 25
years of a sentence of imprisonment imposed under this subsection (4)(a)(i)
except as provided in 46-18-222, and during the first 25 years of imprisonment,
the offender is not eligible for parole.

(it) may be fined an amount not to exceed $50,000; and

(iti) shall be ordered to enroll in and successfully complete the educational
phase and the cognitive and behavioral phase of a sexual offender treatment
program provided or approved by the department of corrections.

(b) If the offender is released after the mandatory minimum period of
imprisonment, the offender is subject to supervision by the department of
corrections for the remainder of the offender’s life and shall participate in the
program for continuous, satellite-based monitoring provided for in 46-23-1010.”

Section 12. Section 46-18-111, MCA, is amended to read:

“46-18-111. Presentence investigation — when required. (1) Upon the
acceptance of a plea or upon a verdict or finding of guilty to one or more felony
offenses, the district court shall direct the probation officer to make a
presentence investigation and report. The district court shall consider the
presentence investigation report prior to sentencing. If the defendant was
convicted of an offense under 45-5-502, 45-5-503, 45-5-504, 45-5-505, 45-5-507,
45-5-625, or 45-5-627, 45-5-601(3), 45-5-602(3), 45-5-603(2)(c), or if the
defendant was convicted under 46-23-507 and the offender was convicted of
failure to register as a sexual offender pursuant to Title 46, chapter 23, part 5, the
investigation must include a psychosexual evaluation of the defendant and a
recommendation as to treatment of the defendant in the least restrictive
environment, considering the risk the defendant presents to the community and
the defendant’s needs, unless the defendant was sentenced under 46-18-219.
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The evaluation must be completed by a sex offender therapist who is a member
of the Montana sex offender treatment association or has comparable
credentials acceptable to the department of labor and industry. The
psychosexual evaluation must be made available to the county attorney’s office,
the defense attorney, the probation and parole officer, and the sentencing judge.
All costs related to the evaluation must be paid by the defendant. If the
defendant is determined by the district court to be indigent, all costs related to
the evaluation are the responsibility of the district court and must be paid by the
county or the state, or both, under Title 3, chapter 5, part 9.

(2) The court shall order a presentence report unless the court makes a
finding that a report is unnecessary. Unless the court makes that finding, a
defendant convicted of any offense not enumerated in subsection (1) that may
result in incarceration for 1 year or more may not be sentenced before a written
presentence investigation report by a probation and parole officer is presented
to and considered by the district court. The district court may order a
presentence investigation for a defendant convicted of a misdemeanor only if the
defendant was convicted of a misdemeanor that the state originally charged as a
sexual or violent offense as defined in 46-23-502.

(3) The defendant shall pay to the department of corrections a $50 fee at the
time that the report is completed, unless the court determines that the
defendant is not able to pay the fee within a reasonable time. The fee may be
retained by the department and used to finance contracts entered into under
53-1-203(4) 53-1-203(5).

Section 13. Section 46-18-201, MCA, is amended to read:

“46-18-201. Sentences that may be imposed. (1) (a) Whenever a person
has been found guilty of an offense upon a verdict of guilty or a plea of guilty or
nolo contendere, a sentencing judge may defer imposition of sentence, except as
otherwise specifically provided by statute, for a period:

(1) not exceeding 1 year for a misdemeanor or for a period not exceeding 3
years for a felony; or

(i1) not exceeding 2 years for a misdemeanor or for a period not exceeding 6
years for a felony if a financial obligation is imposed as a condition of sentence
for either the misdemeanor or the felony, regardless of whether any other
conditions are imposed.

(b) Except as provided in 46-18-222, imposition of sentence in a felony case
may not be deferred in the case of an offender who has been convicted of a felony
on a prior occasion, whether or not the sentence was imposed, imposition of the
sentence was deferred, or execution of the sentence was suspended.

(2) Whenever a person has been found guilty of an offense upon a verdict of
guilty or a plea of guilty or nolo contendere, a sentencing judge may suspend
execution of sentence, except as otherwise specifically provided by statute, for a
period up to the maximum sentence allowed or for a period of 6 months,
whichever is greater, for each particular offense.

(3) Whenever a person has been found guilty of an offense upon a verdict of
guilty or a plea of guilty or nolo contendere, a sentencing judge may impose a
sentence that may include:

(a) a fine as provided by law for the offense;

(b) payment of costs, as provided in 46-18-232, or payment of costs of
assigned counsel as provided in 46-8-113;
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(c) aterm of incarceration, as provided in Title 45 for the offense, at a county
detention center or at a state prison to be designated by the department of
corrections;

(d) commitment of:

(1) an offender not referred to in subsection (3)(d)(ii) to the department of
corrections, with a recommendation for placement in an appropriate
correctional facility or program; however, all but the first 5 years of the
commitment to the department of corrections must be suspended, except as
provided in 45-5-503(4), 45-5-507(5), 45-5-601(3), 45-5-602(3), 45-5-603(2)(c),
and 45-5-625(4); or

(i1) a youth transferred to district court under 41-5-206 and found guilty in
the district court of an offense enumerated in 41-5-206 to the department of
corrections for a period determined by the court for placement in an appropriate
correctional facility or program;

(e) with the approval of the facility or program, placement of the offender in
a community corrections facility or program as provided in 53-30-321;

(f) with the approval of the prerelease center or prerelease program and
confirmation by the department of corrections that space is available, placement
of the offender in a prerelease center or prerelease program for a period not to
exceed 1 year;

(g) chemical treatment of sex sexual offenders, as provided in 45-5-512, if
applicable, that is paid for by and for a period of time determined by the
department of corrections, but not exceeding the period of state supervision of
the person; or

(h) any combination of subsections (2) through (3)(g).

(4) When deferring imposition of sentence or suspending all or a portion of
execution of sentence, the sentencing judge may impose upon the offender any
reasonable restrictions or conditions during the period of the deferred
imposition or suspension of sentence. Reasonable restrictions or conditions
imposed under subsection (1)(a) or (2) of this section may include but are not
limited to:

(a) limited release during employment hours as provided in 46-18-701;

(b) incarceration in a detention center not exceeding 180 days;

(c) conditions for probation;

(d) payment of the costs of confinement;

(e) payment of a fine as provided in 46-18-231;

(f) payment of costs as provided in 46-18-232 and 46-18-233;

(g) payment of costs of assigned counsel as provided in 46-8-113;

(h) with the approval of the facility or program, an order that the offender be
placed in a community corrections facility or program as provided in 53-30-321;

(1) with the approval of the prerelease center or prerelease program and
confirmation by the department of corrections that space is available, an order
that the offender be placed in a prerelease center or prerelease program for a
period not to exceed 1 year;

() community service;

(k) home arrest as provided in Title 46, chapter 18, part 10;
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(1) payment of expenses for use of a judge pro tempore or special master as
provided in 3-5-116;

(m) with the approval of the department of corrections and with a signed
statement from an offender that the offender’s participation in the boot camp
incarceration program is voluntary, an order that the offender complete the boot
camp incarceration program established pursuant to 53-30-403;

(n) participation in a day reporting program provided for in 53-1-203;

(0) any other reasonable restrictions or conditions considered necessary for
rehabilitation or for the protection of the victim or society; or

p) any combination of the restrictions or conditions listed in subsections
(4)(a) through (4)(p).

(5) In addition to any other penalties imposed, if a person has been found
guilty of an offense upon a verdict of guilty or a plea of guilty or nolo contendere
and the sentencing judge finds that a victim, as defined in 46-18-243, has
sustained a pecuniary loss, the sentencing judge shall, as part of the sentence,
require payment of full restitution to the victim, as provided in 46-18-241
through 46-18-249, whether or not any part of the sentence is deferred or
suspended.

(6) In addition to any of the penalties, restrictions, or conditions imposed
pursuant to subsections (1) through (5), the sentencing judge may include the
suspension of the license or driving privilege of the person to be imposed upon
the failure to comply with any penalty, restriction, or condition of the sentence.
A suspension of the license or driving privilege of the person must be
accomplished as provided in 61-5-214 through 61-5-217.

(7) In imposing a sentence on an offender convicted of a sexual or violent
offense, as defined in 46-23-502, the sentencing judge may not waive the
registration requirement provided in Title 46, chapter 23, part 5.

(8) If a felony sentence includes probation, the department of corrections
shall supervise the offender unless the court specifies otherwise.”

Section 14. Section 46-18-202, MCA, is amended to read:

“46-18-202. Additional restrictions on sentence. (1) The sentencing
judge may also impose any of the following restrictions or conditions on the
sentence provided for in 46-18-201 that the judge considers necessary to obtain
the objectives of rehabilitation and the protection of the victim and society:

(a) prohibition of the offender’s holding public office;

(b) prohibition of the offender’s owning or carrying a dangerous weapon;
(c) restrictions on the offender’s freedom of association;

(d) restrictions on the offender’s freedom of movement;

(e) a requirement that the defendant provide a biological sample for DNA
testing for purposes of Title 44, chapter 6, part 1, if an agreement to do so is part
of the plea bargain;

(f) any other limitation reasonably related to the objectives of rehabilitation
and the protection of the victim and society.

(2) Whenever the sentencing judge imposes a sentence of imprisonment in a
state prison for a term exceeding 1 year, the sentencing judge may also impose
the restriction that the offender is ineligible for parole and participation in the
supervised release program while serving that term. If the restriction is to be
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imposed, the sentencing judge shall state the reasons for it in writing. If the
sentencing judge finds that the restriction is necessary for the protection of
society, the judge shall impose the restriction as part of the sentence and the
judgment must contain a statement of the reasons for the restriction.

Section 15. Section 46-18-203, MCA, is amended to read:

“46-18-203. Revocation of suspended or deferred sentence. (1) Upon
the filing of a petition for revocation showing probable cause that the offender
has violated any condition of a sentence, er any condition of a deferred
imposition of sentence, or any condition of supervision after release from
imprisonment imposed pursuant to 45-5-503(4), 45-5-507(5), 45-5-601(3),
45-5-602(3), 45-5-603(2)(c), or 45-5-625(4), the judge may issue an order for a
hearing on revocation. The order must require the offender to appear at a
specified time and place for the hearing and be served by delivering a copy of the
petition and order to the offender personally. The judge may also issue an arrest
warrant directing any peace officer or a probation and parole officer to arrest the
offender and bring the offender before the court.

(2) The petition for a revocation must be filed with the sentencing court
during the period of suspension or deferral. Expiration of the period of
suspension or deferral after the petition is filed does not deprive the court of its
jurisdiction to rule on the petition.

(3) The provisions pertaining to bail, as set forth in Title 46, chapter 9, are
applicable to persons arrested pursuant to this section.

(4) Without unnecessary delay, the offender must be brought before the
judge, and the offender must be advised of:

(a) the allegations of the petition;

(b) the opportunity to appear and to present evidence in the offender’s own
behalf;

(c) the opportunity to question adverse witnesses; and

(d) theright to be represented by counsel at the revocation hearing pursuant
to Title 46, chapter 8, part 1.

(5) A hearing is required before a suspended or deferred sentence can be
revoked or the terms or conditions of the sentence can be modified, unless:

(a) the offender admits the allegations and waives the right to a hearing; or

(b) the relief to be granted is favorable to the offender and the prosecutor,
after having been given notice of the proposed relief and a reasonable
opportunity to object, has not objected. An extension of the term of probation is
not favorable to the offender for the purposes of this subsection (5)(b).

(6) (a) At the hearing, the prosecution shall prove, by a preponderance of the
evidence, that there has been a violation of:

(i) the terms and conditions of the suspended or deferred sentence, or

(it) a condition of supervision after release from imprisonment imposed
pursuant to 45-5-503(4), 45-5-507(5), 45-5-601(3), 45-5-602(3), 45-5-603(2)(c), or
45-5-625(4).
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(b) However, when a failure to pay restitution is the basis for the petition,
the offender may excuse the violation by showing sufficient evidence that the
failure to pay restitution was not attributable to a failure on the offender’s part
to make a good faith effort to obtain sufficient means to make the restitution
payments as ordered.

(7) (a) If the judge finds that the offender has violated the terms and
conditions of the suspended or deferred sentence, the judge may:

(1) continue the suspended or deferred sentence without a change in
conditions;

(i1) continue the suspended sentence with modified or additional terms and
conditions;

(ii1) revoke the suspension of sentence and require the offender to serve
either the sentence imposed or any sentence that could have been imposed that
does not include a longer imprisonment or commitment term than the original
sentence; or

(@iv) if the sentence was deferred, impose any sentence that might have been
originally imposed.

(b) If a suspended or deferred sentence is revoked, the judge shall consider
any elapsed time and either expressly allow all or part of the time as a credit
against the sentence or reject all or part of the time as a credit. The judge shall
state the reasons for the judge’s determination in the order. Credit must be
allowed for time served in a detention center or home arrest time already served.

(c) If ajudge finds that an offender has not violated a term or condition of a
suspended or deferred sentence, that judge is not prevented from setting,
modifying, or adding conditions of probation as provided in 46-23-1011.

(8) If the judge finds that the prosecution has not proved, by a
preponderance of the evidence, that there has been a violation of the terms and
conditions of the suspended or deferred sentence, the petition must be dismissed
and the offender, if in custody, must be immediately released.

(9) The provisions of this section apply to any offender whose suspended or
deferred sentence is subject to revocation regardless of the date of the offender’s
conviction and regardless of the terms and conditions of the offender’s original
sentence.”

Section 16. Section 46-18-205, MCA, is amended to read:

“46-18-205. Mandatory minimum sentences — restrictions on
deferral or suspension. (1) If the victim was less than 16 years eld of age, the
imposition or execution of the first 30 days of a sentence of imprisonment
imposed under the following sections may not be deferred or suspended and the
provisions of 46-18-222 do not apply to the first 30 days of the imprisonment:

(a) 45-5-503, sexual intercourse without consent;

(b) 45-5-504, indecent exposure;

(c) 45-5-505, deviate sexual conduct; or

(d) 45-5-507, incest.

(2) Except as provided in 45-9-202 and 46-18-222, the imposition or
execution of the first 2 years of a sentence of imprisonment imposed under the
following sections may not be deferred or suspended:

(a) 45-5-103(4), mitigated deliberate homicide;
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(b) 45-5-202, aggravated assault;

(c) 45-5-302(2), kidnapping;

(d) 45-5-303(2), aggravated kidnapping;

(e) 45-5-401(2), robbery;

(f) 45-5-502(3), sexual assault;

(g) 45-5-503(2) and (3), sexual intercourse without consent;

(h) 45-5-603, aggravated promotion of prostitution;

(1) 45-9-101(2), (3), and (5)(d), criminal distribution of dangerous drugs;
(G) 45-9-102(4), criminal possession of dangerous drugs; and

(k) 45-9-103(2), criminal possession with intent to distribute dangerous
drugs.

(3) Except as provided in 46-18-222, the imposition or execution of the first
10 years of a sentence of imprisonment imposed under 45-5-102, deliberate
homicide, may not be deferred or suspended.

(4) The provisions of this section do not apply to sentences imposed pursuant
to 45-5-503(4), 45-5-507(5), 45-5-601(3), 45-5-602(3), 45-5-603(2)(c), or
45-5-625(4).

Section 17. Section 46-18-222, MCA, is amended to read:

“46-18-222. Exceptions to mandatory minimum sentences and,
restrictions on deferred imposition and suspended execution of
sentence, and restrictions on parole eligibility. Mandatory minimum
sentences prescribed by the laws of this state, mandatory life sentences
prescribed by 46-18-219, and the restrictions on deferred imposition and
suspended execution of sentence prescribed by 46-18-201(1)(b), 46-18-205,
46-18-221(3), 46-18-224, and 46-18-502(3), and restrictions on parole eligibility
do not apply if:

(1) the offender was less than 18 years of age at the time of the commission of
the offense for which the offender is to be sentenced,;

(2) the offender’s mental capacity, at the time of the commission of the
offense for which the offender is to be sentenced, was significantly impaired,
although not so impaired as to constitute a defense to the prosecution. However,
avoluntarily induced intoxicated or drugged condition may not be considered an
impairment for the purposes of this subsection.

(3) the offender, at the time of the commission of the offense for which the
offender is to be sentenced, was acting under unusual and substantial duress,
although not such duress as would constitute a defense to the prosecution;

(4) the offender was an accomplice, the conduct constituting the offense was
principally the conduct of another, and the offender’s participation was
relatively minor;

(5) in a case in which the threat of bodily injury or actual infliction of bodily
injury is an actual element of the crime, no serious bodily injury was inflicted on
the victim unless a weapon was used in the commission of the offense; or

(6) the offense was committed under 45-5-502(3), 45-5-503(4), 45-5-507(5),
45-5-601(3), 45-5-602(3), 45-5-603(2)(c), or 45-5-625(4) and the judge
determines, based on the findings contained in a sexual offender evaluation
report prepared by a qualified sexual offender evaluator pursuant to the
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provisions of 46-23-509, that treatment of the offender while incarcerated, while
in a residential treatment facility, or while in a local community affords a better
opportunity for rehabilitation of the offender and for the ultimate protection of
the victim and society, in which case the judge shall include in its judgment a
statement of the reasons for its determination.”

Section 18. Section 46-18-231, MCA, is amended to read:

“46-18-231. Fines in felony and misdemeanor cases. (1) (a) Except as
provided in subsection (1)(b), whenever, upon a verdict of guilty or a plea of
guilty or nolo contendere, an offender has been found guilty of an offense for
which a felony penalty of imprisonment could be imposed, the sentencing judge
may, in lieu of or in addition to a sentence of imprisonment, impose a fine only in
accordance with subsection (3).

(b) For those crimes for which penalties are provided in the following
sections, a fine may be imposed in accordance with subsection (3) in addition to a
sentence of imprisonment:

(1) 45-5-103(4), mitigated deliberate homicide;

(1) 45-5-202, aggravated assault;

(ii11) 45-5-213, assault with a weapon;

(iv) 45-5-302(2), kidnapping;

(v) 45-5-303(2), aggravated kidnapping;

(vi) 45-5-401(2), robbery;

(vi1) 45-5-502(3), sexual assault when the victim is less than 16 years old and
the offender is 3 or more years older than the victim or the offender inflicts
bodily injury in the course of committing the sexual assault;

(viii) 45-5-503(2) and-3} through (4), sexual intercourse without consent,

(ix) 45-5-507(5), incest when the victim is 12 years of age or younger and the
offender is 18 years of age or older at the time of the offense;

(x) 45-5-601(3), 45-5-602(3), or 45-5-603(2)(c), prostitution, promotion of
prostitution, or aggravated promotion of prostitution when the prostitute was 12
years of age or younger and the prostitute’s client was 18 years of age or older at
the time of the offense;

(x1) 45-5-625(4), sexual abuse of children,;

Gx)(xit) 45-9-101(2), (3), and (5)(d), criminal possession with intent to
distribute a narcotic drug, criminal possession with intent to distribute a
dangerous drug included in Schedule I or Schedule II, or other criminal
possession with intent to distribute a dangerous drug;

&) (xiit) 45-9-102(4), criminal possession of an opiate;
&b(xiv) 45-9-103(2), criminal possession of an opiate with an intent to
distribute; and

i) (xv) 45-9-109, criminal possession with intent to distribute dangerous
drugs on or near school property.

(2) Whenever, upon a verdict of guilty or a plea of guilty or nolo contendere,
an offender has been found guilty of an offense for which a misdemeanor penalty
of a fine could be imposed, the sentencing judge may impose a fine only in
accordance with subsection (3).
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(3) The sentencing judge may not sentence an offender to pay a fine unless
the offender is or will be able to pay the fine. In determining the amount and
method of payment, the sentencing judge shall take into account the nature of
the crime committed, the financial resources of the offender, and the nature of
the burden that payment of the fine will impose.

(4) Any fine levied under this section in a felony case shall be in an amount
fixed by the sentencing judge not to exceed $50,000.”

Section 19. Section 46-23-502, MCA, is amended to read:

“46-23-502. Definitions. As used in 46-18-255 and this part, the following
definitions apply:

(1) “Department” means the department of corrections provided for in
2-15-2301.

(2) “Mental abnormality” means a congenital or acquired condition that
affects the mental, emotional, or volitional capacity of a person in a manner that
predisposes the person to the commission of one or more sexual offenses to a
degree that makes the person a menace to the health and safety of other persons.

(3) “Municipality” means an entity that has incorporated as a city or town.

3)(4) “Personality disorder” means a personality disorder as defined in the
fourth edition of the Diagnostic and Statistical Manual of Mental Disorders
adopted by the American psychiatric association.

“4)(5) “Predatory sexual offense” means a sexual offense committed against
a stranger or against a person with whom a relationship has been established or
furthered for the primary purpose of victimization.

(6) “Registration agency” means:

(a) if the offender resides in a municipality, the police department of that
municipality; or

(b) if the offender resides in a place other than a municipality, the sheriff’s
office of the county in which the offender resides.

(7) (a) “Residence” means the location at which a person regularly resides,
regardless of the number of days or nights spent at that location, that can be
located by a street address, including a house, apartment building, motel, hotel,
or recreational or other vehicle.

(b) The term does not mean a homeless shelter.

6)(8) “Sexual offender evaluator” means a person qualified under rules
established by the department to conduct sexual offender and sexually violent
predator evaluations.

£6)(9) “Sexual offense” means:

(a) any violation of or attempt, solicitation, or conspiracy to commit a
violation of 45-5-301 (if the victim is less than 18 years of age and the offender is
not a parent of the victim), 45-5-302 (if the victim is less than 18 years of age and
the offender is not a parent of the victim), 45-5-303 (if the victim is less than 18
years of age and the offender is not a parent of the victim), 45-5-502(3) (if the
victim is less than 16 years of age and the offender is 3 or more years older than
the victim), 45-5-503, 45-5-504(1) (if the victim is under 18 years of age and the
offender is 18 years of age or older), 45-5-504(2)(c), 45-5-507 (if the victim is
under 18 years of age and the offender is 3 or more years older than the victim or
if the victim is 12 years of age or younger and the offender is 18 years of age or
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older at the time of the offense), 45-5-601(3), 45-5-602(3), 45-5-603(1)(b) or (2)(c),
or 45-5-625; or

(b) any violation of a law of another state, a tribal government, or the federal
government that is reasonably equivalent to a violation listed in subsection
{6)}a) (9)(a) or for which the offender was required to register as a sex sexual
offender after an adjudication or conviction.

€H(10) “Sexual or violent offender” means a person who has been convicted of
or, in youth court, found to have committed or been adjudicated for a sexual or
violent offense.

£8)(11) “Sexually violent predator” means a person who:

(a) has been convicted of or, in youth court, found to have committed or been
adjudicated for a sexual offense and who suffers from a mental abnormality or a
personality disorder that makes the person likely to engage in predatory sexual
offenses:; or

(b) has been convicted of a sexual offense against a victim 12 years of age or
younger and the offender is 18 years of age or older.

(12) “Transient” means an offender who has no residence.
{9)(13) “Violent offense” means:

(a) any violation of or attempt, solicitation, or conspiracy to commit a
violation of 45-5-102, 45-5-103, 45-5-202, 45-5-206 (third or subsequent offense),
45-5-210(1)(b), (1)(c), or (1)(d), 45-5-212, 45-5-213, 45-5-302 (if the victim is not a
minor), 45-5-303 (if the victim is not a minor), 45-5-401, 45-6-103, or 45-9-132; or

(b) any violation of a law of another state, a tribal government, or the federal
government reasonably equivalent to a violation listed in subsection (9)a)

(13)(a).”
Section 20. Section 46-23-504, MCA, is amended to read:

“46-23-504. Persons required to register — procedure. (1) A Except as
provided in 41-5-1513, a sexual or violent offender:

(a) shall register immediately upon conclusion of the sentencing hearing if
the offender is not sentenced to confinement or is not sentenced to the
department and placed in confinement by the department;

(b) must be registered as provided in 46-23-503 at least 10 days prior to
release from confinement if sentenced to confinement or sentenced to the
department and placed in confinement by the department;

(c) shall register within 10 3 business days of entering a county of this state
for the purpose of residing or setting up a temporary demietle residence for 10
days or more or for an aggregate period exceeding 30 days in a calendar year;
and

(d) who is a transient shall register within 3 business days of entering a
county of this state.

(2) Reglstratlon under subsectlon 1)(a), ot (1)(c) or (1)(d) must be w1th the

the offender registers with approprlate regzstratwn agency If an offender
registers with a police department the department shall notlfy the etherofficial
sheriff’s office of the county in which the municipality is located of the
registration. The probation officer having supervision over an offender required
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to register under subsection (1)(a) shall verify the offender’s registration status
with the appropriate law-enforeement registration agency.

(3) At the time of registering, the offender shall sign a statement in writing
giving the information required by subsections (3)(a) through (3)(g) and any
other information required by the department of justice. The
shertff registration agency shall fingerprint the offender, unless the offender’s
fingerprints are on file with the department of justice, and shall photograph the
offender. Within 3 days, the ehief-of-pelice-or-sheriff registration agency shall
send copies of the statement, fingerprints, and photographs to the department
of justice. The information collected from the offender at the time of registration
must include the:

(a) name of the offender and any aliases used by the offender;
(b) offender’s social security number;
(c) residence information required by subsection (4);

(d) name and address of any business or other place where the offender is or
will be an employee;

(e) name and address of any school where the offender will be a student;
(f) offender’s driver’s license number, and

(g) description and license number of any motor vehicle owned or operated by
the offender.

(4) (a) If, at the time of registration, the offender regularly resides in more
than one county or municipality, the offender shall register with the registration
agency of each county or municipality in which the offender resides. If an
offender resides in more than one location within the same county or
municipality, the registration agency may require the offender to provide all of
the locations where the offender regularly resides and to designate one of them as
the offender’s primary residence.

(b) Registration of more than one residence pursuant to this section is an
exception from the single residence rule provided in 1-1-215.

(5) A transient shall report monthly, in person, to the registration agency
with which the transient registered pursuant to subsection (1)(d). The transient
shall report on a day specified by the registration agency and during the normal
business hours of that agency. On that day, the transient shall provide the
registration agency with the information listed in subsections (3)(a) through
(3)(g). The registration agency to which the transient reports may also require the
transient to provide the locations where the transient stayed during the previous
30 days and may stay during the next 30 days.

“4)(6) (a) The department of justice shall mail a registration verification
form:

(1) each 90 days to an offender designated as a level 3 offender under
46-23-509; and

(it) each 180 days to an offender designated as a level 2 offender under
46-23-509; and

{1 (iii) each year to a violent offender or an offender designated as a level 1 ex
level2 offender under 46-23-509.
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(b) If the offender is a transient, the department of justice shall mail the
offender’s registration verification form to the registration agency with which the
offender last registered.

b)) The form must require the offender’s evrrent-addressand notarized
signature. Within 10 days after receipt of the form, the offender shall complete
the form and return it to the department registration agency where the offender
last registered or, if the offender was initially registered pursuant to subsection
(1)(b), to the registration agency in the county or municipality in which the
offender is located. A sexual offender shall return the form to the appropriate
registration agency in person, and at the time that the sexual offender returns the
registration verification form, the registration agency shall take a photograph of
the offender.

(7) Within 3 days after receipt of a registration verification form, the
registration agency shall provide a copy of the form and most recent photograph
to the department of justice.

)(8) The offender is responsible, if able to pay, for costs associated with
registration. The fees charged for registration may not exceed the actual costs of
registration. The department of justice may adopt a rule establishing fees to
cover registration costs incurred by the department of justice in maintaining
registration and address verification records. The fees must be deposited in the
general fund.

£6)(9) The clerk of the district court in the county in which a person is
convicted of a sexual or violent offense shall notify the sheriff in that county of
the conviction within 10 days after entry of the judgment.”

Section 21. Section 46-23-505, MCA, is amended to read:

“46-23-505. Notice of change of address name or residence or
student, employment, or transient status — duty to inform —
forwarding of information. (1) If an offender required to register under this
part has a change of address name or residence or a change in student,
employment, or transient status, the offender shall within 10 3 business days of
the change give—weitten appear in person and give notification of the new
address change to the registration agency with whom the offender last
reglstered or, if the offender was 1n1t1ally reglstered under 46- 23 504(1)(b) to

eeuﬂty regzstratlon agency for the county or mumczpahty from Whlch the
offender is movmg :

(2) If an offender required to register under this part is a transient, the
offender shall provide written notification to the registration agency with which
the offender last registered or, if the offender initially registered pursuant to
46-23-504(1)(b), shall provide notice within 3 business days to the registration
agency in the county or municipality in which the offender resides.

(3) Within 3 business days after receipt of the information concerning the new
name or residence or a change in the student, employment, or transient status,
the registration agency shall forward the information to the department of
Jjustice, which shall forward a copy of the information and photograph to:
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(a) in the event of a change in residence, the registration agency for the county
to which the offender moves and, if the offender lives in a municipality, the
registration agency for that municipality to which the offender moves;

(b) in the event of a change of name or of student, employment, or transient
status, the registration agency of the appropriate county or municipality.”

Section 22. Section 46-23-506, MCA, is amended to read:

“46-23-506. Duration of registration. (1) A sexual offender required to
register under this part shall register for the remainder of the offender’s life,
except as provided in subsection (3) or during a period of time during which the
offender is in prison.

(2) A violent offender required to register under this part shall register:

(a) for the 10 years following release from confinement or, if not confined
following sentencing, for the 10 years following the conclusion of the sentencing
hearing, but the offender is not relieved of the duty to register until a petition is
granted under subsection (3)(a); or

(b) if convicted during the 10-year period provided in subsection (2)(a) of
failing to register or keep registration current or of a felony, for the remainder of
the offender’s life unless relieved of the duty to register as provided in subsection
(3)(b).

(3) (a) An offender required to register for 10 years under subsection (2)(a)
may, after the 10 years have passed, petition the sentencing court or the district
court for the judicial district in which the offender resides for an order relieving
the offender of the duty to register. The petition must be served on the county
attorney in the county where the petition is filed. The petition must be granted if
the defendant has not been convicted under subsection (2)(b).

(b) Except as provided in subsection (5), at any time after 10 years of
registration for a level 1 sexual offender and at any time after 25 years of
registration for a level 2 sexual offender, an offender i i i
may petition the sentencing court or the district court for the judicial district in
which the offender resides for an order relieving the offender of the duty to
register. The petition must be served on the county attorney in the county where
the petition is filed. Prior to a hearing on the petition, the county attorney shall
mail a copy of the petition to the victim of the last offense for which the offender
was convicted if the victim’s address is reasonably available. The court shall
consider any written or oral statements of the victim. The court may grant the
petition upon finding that:

(1) the offender has remained a law-abiding citizen; and

(i1) continued registration is not necessary for public protection and that
relief from registration is in the best interests of society.

(4) The offender may move that all or part of the proceedings in a hearing
under subsection (3) be closed to the public, or the judge may close them on the
judge’s own motion. If a proceeding under subsection (3)(b) is closed to the
public, the judge shall permit a victim of the offense to be present unless the
judge determines that exclusion of the victim is necessary to protect the
offender’s right of privacy or the safety of the victim. If the victim is present, the
judge, at the victim’s request, shall permit the presence of an individual to
provide support to the victim unless the judge determines that exclusion of the
individual is necessary to protect the offender’s right to privacy.

(5) Subsection (3) does not apply to an offender who was convicted of:
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(a) a violation of 45-5-503 if:

(i) the victim was compelled to submit by force, as defined in 45-5-501,
against the victim or another; or

(i1) at the time the offense occurred, the victim was under 12 years of age;

(b) a violation of 45-5-507 if at the time the offense occurred the victim was
under 12 years of age and the offender was 3 or more years older than the victim;

(c) a second or subsequent sexual offense that requires registration; or

(d) a sexual offense and was designated as a sexually violent predator under
46-23-509.”

Section 23. Section 46-23-508, MCA, is amended to read:

“46-23-508. Dissemination of information. (1) Information maintained
under this part is confidential criminal justice information, as defined in
44-5-103, except that:

(a) the name and address of a registered sexual or violent offender are public
criminal justice information, as defined in 44-5-103; and

(b) alaw-enforeement the department of justice or the registration agency
shall release any offender registration information that it possesses relevant to
the public if the department of justice or the registration agency determines that
aregistered offender is a risk to the safety of the community and that disclosure
of the registration information that it possesses may protect the public and, at a
minimum:

(i) if the offender is also a violent offender, the department of justice shall,
and the registration agency may, disseminate to the victim and the public:

(A) the offender’s name; and
(B) the offenses for which the offender is required to register under this part;
@)(ii) 1f an offender was glven a level 1 demgnatlon under 46-23- 509 the

}uﬁsdie%}efk%h&eﬁeﬁs&eee&fred—eﬁ%heﬂeegﬁ&&ﬁeﬁ the department of]ustlce

shall, and the registration agency may, disseminate to the victim and the public:
(A) the offender’s address;
(B) the name, photograph, and physical description of the offender;
(C) the offender’s date of birth; and
(D) the offenses for which the offender is required to register under this part,

Gh(iii) if an offender was given a level 1 designation and committed an
offense against a minor or was given a level 2 designation under 46-23-509, the
department of justice shall, and the registration agency W}%h—whieh—t—heeffeﬂdef
is registered may disseminate the offender’s name to the public with the

dzssemmate to the UlCth and the publzc
(A) the offender’s address;
(B) the type of victim targeted by the offense;

(C) the name, photograph, and physical description of the offender;
(D) the offender’s date of birth,
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(E) the license plate number and a description of any vehicle owned or
operated by the offender;

P)(F) the offenses for which the offender is required to register under this
part; and

E)(G) any conditions imposed by the court upon the offender for the safety of
the public; and

Gi)(iv) if an offender was given a level 3 designation under 46-23-509, the
department of justice and the registration agency shall give the victim and the
public notification that includes the information contained in subsection
DI (1)(b)(iii). The ageneyshall notification must alsoinclude the date of the
offender’s release from confinement or, if not confined, the date the offender was
sentenced, with a notation that the offender was not confined, and shall must
include the community in which the offense occurred.

(c) prior to release of information under subsection (1)(b), a lawenfereement
registration agency may, in its sole discretion, request an in camera review by a
district court of the determination by the law-enfereement registration agency
under subsection (1)(b). The court shall review a request under this subsection
(1)(c) and shall, as soon as possible, render its opinion so that release of the
information is not delayed beyond release of the offender from confinement.

(2) The identity of a victim of an offense for which registration is required
under this part may not be released by a law-enfereement registration agency
without the permission of the victim.

to the publzc of mformatwn allowed or requlred by thzs section may be done by
newspaper, paper flyers, the internet, or any other media determined by the
disseminating entity. In determining the method of dissemination, the
disseminating entity should consider the level of risk posed by the offender to the
public.

(4) The department of justice shall develop a model community notification
policy to assist registration agencies in implementing the dissemination
provisions of this section.”

Section 24. Section 46-23-509, MCA, is amended to read:

“46-23-509. Sexual offender evaluations and designations —
rulemaking authority. (1) The department shall adopt rules for the
qualification of sexual offender evaluators who conduct sexual offender and
sexually violent predator evaluations and for determinations by sexual offender
evaluators of the risk of a repeat offense and the threat that an offender poses to
the public safety.

(2) Prior to sentencing of a person convicted of a sexual offense, the
department or a sexual offender evaluator shall provide the court with a sexual
offender evaluation report recommending one of the following levels of
designation for the offender:

(a) level 1, the risk of a repeat sexual offense is low;
(b) level 2, the risk of a repeat sexual offense is moderate;

(c) level 3, the risk of a repeat sexual offense is high, there is a threat to
public safety, and the sexual offender evaluator believes that the offender is a
sexually violent predator.
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(3) Upon sentencing the offender, the court shall:

(a) review the sexual offender evaluation report, any statement by a victim,
and any statement by the offender;

(b) designate the offender as level 1, 2, or 3; and
(c) designate a level 3 offender as a sexually violent predator.

(4) An offender designated as a level 2 offender or given a level designation
by another state, the federal government, or the department under subsection
(6) that is determined by the court to be similar to level 2 may petition the
sentencing court or the district court for the judicial district in which the
offender resides to change the offender’s designation if the offender has enrolled
in and successfully completed the treatment phase of either the prison’s sexual
offender treatment program or of an equivalent program approved by the
department. After considering the petition, the court may change the offender’s
risk level designation if the court finds by clear and convincing evidence that the
offender’s risk of committing a repeat sexual offense has changed since the time
sentence was imposed. The court shall impose one of the three risk levels
specified in this section.

(5) If, at the time of sentencing, the sentencing judge did not apply a level
designation to a sexual offender who is required to register under this part and
who was sentenced prior to October 1, 1997, the department shall designate the
offender as level 1, 2, or 3 when the offender is released from confinement.

(6) If an offense is covered by 46-23-502¢6)b)(9)(b), the offender registers
under 46-23-504(1)(c), and the offender was given a risk level designation after
conviction by another state or the federal government, the department of justice
may give the offender the risk level designation assigned by the other state or
the federal government.

(7) The lack of a fixed residence is a factor that may be considered by the
sentencing court or by the department in determining the risk level to be assigned
to an offender pursuant to this section.”

Section 25. Section 46-23-1011, MCA, is amended to read:

“46-23-1011. Supervision on probation. (1) The department shall
supervise probationers during their probation period, including supervision
after release from imprisonment imposed pursuant to 45-5-503(4), 45-5-507(5),
45-5-601(3), 45-5-602(3), 45-5-603(2)(c), or 45-5-625(4), in accord with the
conditions set by a sentencing judge. If the sentencing judge did not set
conditions of probation at the time of sentencing, the court shall, at the request
of the department, hold a hearing and set conditions of probation. The
probationer must be present at the hearing. The probationer has the right to
counsel as provided in chapter 8 of this title.

(2) A copy of the conditions of probation must be signed by the probationer.
The department may require a probationer to waive extradition for the
probationer’s return to Montana.

(3) The probation and parole officer shall regularly advise and consult with
the probationer to encourage the probationer to improve the probationer’s
condition and conduct and shall inform the probationer of the restoration of
rights on successful completion of the sentence.

(4) (a) The probation and parole officer may recommend and a judge may
modify or add any condition of probation or suspension of sentence at any time.
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(b) The probation and parole officer shall provide the county attorney in the
sentencing jurisdiction with a report that identifies the conditions of probation
and the reason why the officer believes that the judge should modify or add the
conditions.

(c) The county attorney may file a petition requesting that the court modify
or add conditions as requested by the probation and parole officer.

(d) The court may grant the petition if the probationer does not object. If the
probationer objects to the petition, the court must shall hold a hearing pursuant
to the provisions of 46-18-203.

(e) The Except as they apply to supervision after release from imprisonment
imposed pursuant to 45-5-503(4), 45-5-507(5), 45-5-601(3), 45-5-602(3),
45-5-603(2)(c), or 45-5-625(4), the provisions of 46-18-203(7)(a)(ii) do not apply to
this section.

(f) The probationer shall sign a copy of new or modified conditions of
probation. The court may waive or modify a condition of restitution only as
provided in 46-18-246.

(5) (a) Upon recommendation of the probation and parole officer, a judge
may conditionally discharge a probationer from supervision before expiration of
the probationer’s sentence if:

(1) the judge determines that a conditional discharge from supervision:
(A) is in the best interests of the probationer and society; and

(B) will not present unreasonable risk of danger to the victim of the offense;
and

(i1) the offender has paid all restitution and court-ordered financial
obligations in full.

(b) Subsection (5)(a) does not prohibit a judge from revoking the order
suspending execution or deferring imposition of sentence, as provided in
46-18-203, for a probationer who has been conditionally discharged from
supervision.

(c) If the department certifies to the sentencing judge that the workload of a
district probation and parole office has exceeded the optimum workload for the
district over the preceding 60 days, the judge may not place an offender on
probation under supervision by that district office unless the judge grants a
conditional discharge to a probationer being supervised by that district office.
The department may recommend probationers to the judge for conditional
discharge. The judge may accept or reject the recommendations of the
department. The department shall determine the optimum workload for each
district probation and parole office.”

Section 26. Section 53-1-203, MCA, is amended to read:

“53-1-203. Powers and duties of department of corrections. (1) The
department of corrections shall:

(a) adopt rules necessary to carry out the purposes of 41-5-123 through
41-5-125, rules necessary for the siting, establishment, and expansion of
prerelease centers, rules for the establishment and maintenance of residential
methamphetamine treatment programs, and rules for the admission, custody,
transfer, and release of persons in department programs except as otherwise
provided by law. However, rules adopted by the department may not amend or
alter the statutory powers and duties of the state board of pardons and parole.
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The rules for the siting, establishment, and expansion of prerelease centers
must state that the siting is subject to any existing conditions, covenants,
restrictions of record, and zoning regulations. The rules must provide that a
prerelease center may not be sited at any location without community support.
The prerelease siting, establishment, and expansion must be subject to, and the
rules must include, a reasonable mechanism for a determination of community
support or objection to the siting of a prerelease center in the area determined to
be impacted. The prerelease siting, establishment, and expansion rules must
provide for a public hearing conducted pursuant to Title 2, chapter 3.

(b) subject to the functions of the department of administration, lease or
purchase lands for use by correctional facilities and classify those lands to
determine those that may be most profitably used for agricultural purposes,
taking into consideration the needs of all correctional facilities for the food
products that can be grown or produced on the lands and the relative value of
agricultural programs in the treatment or rehabilitation of the persons confined
in correctional facilities;

(c) contract with private, nonprofit Montana corporations to establish and
maintain:

(i) prerelease centers for purposes of preparing inmates of a Montana prison
who are approaching parole eligibility or discharge for release into the
community, providing an alternative placement for offenders who have violated
parole or probation, and providing a sentencing option for felony offenders
pursuant to 46-18-201. The centers shall provide a less restrictive environment
than the prison while maintaining adequate security. The centers must be
operated in coordination with other department correctional programs. This
subsection does not affect the department’s authority to operate and maintain
prerelease centers.

(i1) residential methamphetamine treatment programs for the purpose of
alternative sentencing as provided for in 45-9-102, 46-18-201, 46-18-202, and
any other sections relating to alternative sentences for persons convicted of
possession of methamphetamine. The department shall issue a request for
proposals using a competitive process and shall follow the applicable contract
and procurement procedures in Title 18.

(d) wuse the staff and services of other state agencies and units of the
Montana university system, within their respective statutory functions, to
carry out its functions under this title;

(e) propose programs to the legislature to meet the projected long-range
needs of corrections, including programs and facilities for the custody,
supervision, treatment, parole, and skill development of persons placed in
correctional facilities or programs;

(f) encourage the establishment of programs at the local and state level for
the rehabilitation and education of felony offenders;

(g) administer all state and federal funds allocated to the department for
youth in need of intervention and delinquent youth, as defined in 41-5-103;

(h) collect and disseminate information relating to youth in need of
intervention and delinquent youth;

(1) maintain adequate data on placements that it funds in order to keep the
legislature properly informed of the specific information, by category, related to
youth in need of intervention and delinquent youth in out-of-home care
facilities;
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() provide funding for and place youth who are adjudicated to be delinquent
or in need of intervention and who are committed to the department;

(k) administer youth correctional facilities;

(1) provide supervision, care, and control of youth released from a state youth
correctional facility; and

(m) use to maximum efficiency the resources of state government in a
coordinated effort to:

(1) provide for delinquent youth committed to the department; and

(i1) coordinate and apply the principles of modern correctional
administration to the facilities and programs administered by the department.

(2) The department may contract with private, nonprofit or for-profit
Montana corporations to establish and maintain a residential sexual offender
treatment program. If the department intends to contract for that purpose, the
department shall adopt rules for the establishment and maintenance of that
program.

2)(3) The department and a private, nonprofit or for-profit Montana
corporation may not enter into a contract under subsection (1)(c) or (2) for a
period that exceeds 20 years. The provisions of 18-4-313 that limit the term of a
contract do not apply to a contract authorized by subsection (1)(c) or (2). Prior to
entering into a contract for a period of 10 years, the department shall submit the
proposed contract to the legislative audit committee. The legislative audit
division shall review the contract and make recommendations or comments to
the legislative audit committee. The committee may make recommendations or
comments to the department. The department shall respond to the committee,
accepting or rejecting the committee recommendations or comments prior to
entering into the contract.

3)(4) The department of corrections may enter into contracts with nonprofit
corporations or associations or private organizations to provide substitute care
for youth in need of intervention and delinquent youth in youth correctional
facilities.

4)(5) The department may contract with Montana corporations to operate a
day reporting program as an alternate sentencing option as provided in
46-18-201 and 46-18-225 and as a sanction option under 46-23-1015. The
department shall adopt by rule the requirements for a day reporting program,
including but not limited to requirements for daily check-in, participation in
programs to develop life skills, and the monitoring of compliance with any
conditions of probation, such as drug testing.”

Section 27. Sexual offender treatment. (1) Upon sentencing a person
convicted of a sexual offense, as defined in 46-23-502, the court shall designate
the offender as a level 1, 2, or 3 offender pursuant to 46-23-509.

(2) (a) Except as provided in subsection (2)(b), the court shall order an
offender convicted of a sexual offense, as defined in 46-23-502, except an offense
under 45-5-301 through 45-5-303, and sentenced to imprisonment in a state
prison to:

(1) enroll in and successfully complete the educational phase of the prison’s
sexual offender treatment program;
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(i1) if the person has been or will be designated as a level 3 offender pursuant
to 46-23-509, enroll in and successfully complete the cognitive and behavioral
phase of the prison’s sexual offender treatment program; and

(i11) if the person is sentenced pursuant to 45-5-503(4), 45-5-507(5),
45-5-601(3), 45-5-602(3), 45-5-603(2)(c), or 45-5-625(4) and is released on parole,
remain in an outpatient sex offender treatment program for the remainder of
the person’s life.

(b) A person who has been sentenced to life imprisonment without
possibility of release may not participate in treatment provided pursuant to this
section.

(3) A person who has been ordered to enroll in and successfully complete a
phase of a state prison’s sexual offender treatment program is not eligible for
parole unless that phase of the program has been successfully completed as
certified by a sexual offender evaluator to the board of pardons and parole.

(4) (a) Except for an offender sentenced pursuant to 45-5-503(4),
45-5-507(5), 45-5-601(3), 45-5-602(3), 45-5-603(2)(c), or 45-5-625(4), during an
offender’s term of commitment to the department of corrections or a state
prison, the department may place the person in a residential sexual offender
treatment program approved by the department under 53-1-203.

(b) If the person successfully completes a residential sexual offender
treatment program approved by the department of corrections, the remainder of
the term must be served on probation unless the department petitions the
sentencing court to amend the original sentencing judgment.

(5) If a person’s sentence is suspended pursuant to subsection (4)(b), during
the suspended portion of the sentence the person:

(a) shall abide by the standard conditions of probation established by the
department of corrections;

(b) shall pay the costs of imprisonment, probation, and any sexual offender
treatment if the person is financially able to pay those costs;

(c) may have no contact with the victim or the victim’s immediate family
unless approved by the victim or the victim’s parent or guardian, the person’s
therapists, and the person’s probation officer;

(d) shall comply with all requirements and conditions of sexual offender
treatment as directed by the person’s sex offender therapist;

(e) may not enter an establishment where alcoholic beverages are sold for
consumption on the premises or where gambling takes place;

(f) may not consume alcoholic beverages;

(g) shall enter and remain in an aftercare program as directed by the
person’s probation officer;

(h) shall submit to random or routine drug and alcohol testing;

(1) may not possess pornographic material or access pornography through
the internet; and

(§) at the discretion of the probation and parole officer, may be subject to
electronic monitoring or continuous satellite monitoring.

(6) The sentencing of a sexual offender is subject to 46-18-202(2) and
46-18-219.
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(7) The sentencing court may, upon petition by the department of
corrections, modify a sentence of a sexual offender to impose any part of a
sentence that was previously suspended.

Section 28. Codification instruction. [Section 27] is intended to be
codified as an integral part of Title 46, chapter 18, and the provisions of Title 46,
chapter 18, apply to [section 27].

Section 29. Severability. If a part of [this act] is invalid, all valid parts
that are severable from the invalid part remain in effect. If a part of [this act] is
invalid in one or more of its applications, the part remains in effect in all valid
applications that are severable from the invalid applications.

Section 30. Effective date. [This act] is effective on passage and approval.

Section 31. Retroactive applicability. [Sections 2, 3, and 19 through 24]
apply retroactively, within the meaning of 1-2-109, to:

(1) sexual offenders who are sentenced or who are in the custody or under
the supervision of the department of corrections on or after July 1, 1989; and

(2) violent offenders who are sentenced or who are in the custody or under
the supervision of the department of corrections on or after October 1, 1995.

Approved May 11, 2007

CHAPTER NO. 484
[HB 160]

AN ACT TRANSFERRING AND APPROPRIATING MONEY FROM THE
GENERAL FUND TO REPAY LAND TRUSTS AND TRUST BENEFICIARIES
FOR DIVERSIONS FOR ADMINISTRATIVE COSTS; AND PROVIDING AN
EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Transfer and appropriation for repayment. (1) (a) There is
appropriated $822,774.07 from the general fund to Montana state university for
the purpose of repaying Montana state university-Bozeman the amount of
distributable money plus interest that has been diverted for administrative
costs on Morrill Act trust lands.

(b) Thereis transferred $115,123.49 from the general fund to the Morrill Act
permanent trust fund for the purpose of repaying the Morrill Act trust fund the
amount of permanent fund money plus interest that has been diverted for
administrative costs on Morrill Act trust lands.

(2) The following money is appropriated from the general fund to the
identified beneficiary for the purpose of repaying the beneficiary the amount of
distributable money plus interest that was inappropriately diverted to pay for
administrative costs on Morrill Act trust lands:

Beneficiary Diversion
University of Montana-Missoula $5.94
Montana State University-Bozeman (2nd Grant) $14,500.19
Montana Tech of the University of Montana $761.97

University of Montana-Western (Normal School) $6,060.68
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School for the Deaf and Blind $10.40
Pine Hills Youth Correctional Facility (Reform School) $19.24
Common Schools Guarantee Account $206,316.75
Capitol Buildings $29,149.38

(3) The following money is transferred from the general fund to the
permanent trust fund of the trust identified for the purpose of repaying the
permanent trust funds the amount of permanent fund money plus interest that
was inappropriately diverted to pay for administrative costs on Morrill Act trust
lands:

Permanent Trust Fund Diversion
Public School Fund $10,038.28
State Reform School Trust Fund $8,441.19
The trust established for the support of the School

for the Deaf and Blind $731.18

(4) (a) There is appropriated $235,747.10 from the general fund to the
common schools guarantee account for the purpose of repaying the common
schools guarantee account the amount of distributable money that was diverted
to allow the department of natural resources and conservation to fully fund the
trust land administration account provided for in 77-1-108 to pay
administrative costs that were allocated to the capitol building trust, the state
reform school trust, and the Montana tech of the university of Montana trust.

(b) There is transferred $4,764.55 from the general fund to the public school
fund for the purpose of repaying the public school fund the amount of permanent
fund money plus interest that was diverted to allow the department of natural
resources and conservation to fully fund the trust land administration account
provided for in 77-1-108 to pay administrative costs that were allocated to the
capitol building trust, the state reform school trust, and the Montana tech of the
university of Montana trust.

Section 2. Obligation settled. The transfers and appropriations provided
for in [section 1] satisfy the state’s responsibility to the permanent trust funds
and beneficiaries and makes the permanent trust funds and beneficiaries of
those trust funds whole for the diversions identified in [section 1].

Section 3. Effective date. [This act] is effective July 1, 2007.
Approved May 14, 2007

CHAPTER NO. 485
[HB 337]

AN ACT AUTHORIZING A COUNTY, A CONSOLIDATED GOVERNMENT,
OR A MUNICIPALITY TO ESTABLISH A VOLUNTEER FIREFIGHTERS’
DISABILITY INCOME INSURANCE ACCOUNT; AUTHORIZING A
COUNTY, A CONSOLIDATED GOVERNMENT, OR A MUNICIPALITY TO
LEVY A TAX, SUBJECT TO VOTER APPROVAL, ON PROPERTY TO
PURCHASE DISABILITY INCOME INSURANCE COVERAGE FOR
VOLUNTEER FIREFIGHTERS; AMENDING SECTIONS 7-33-2109,
7-33-2209, 7-33-2403, 7-33-4109, AND 7-33-4111, MCA; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE.
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Be it enacted by the Legislature of the State of Montana:

Section 1. Disability income insurance authorized — voted levy —
fund. (1) Disability income insurance, as defined in 33-1-235, purchased for
volunteer firefighters must provide that:

(a) payments or benefits are paid only for an injury received as a volunteer
firefighter; and

(b) the duration of payments or benefits may not exceed the lesser of 1 year
or until the treating physician determines that the beneficiary is no longer
disabled.

(2) If the voters have approved a levy for the purchase of volunteer
firefighters’ disability income insurance, the governing body of a local
government entity may establish a volunteer firefighters’ disability income
insurance account. The governing body may hold money in the account for any
time period considered appropriate by the governing body. Money held in the
account may not be considered as cash balance for the purpose of reducing mill
levies.

(3) Money may be expended from the account to purchase disability income
insurance coverage meeting the provisions of subsection (1) for volunteer
firefighters organized or deployed pursuant to any of the provisions of Title 7,
chapter 33, parts 21 through 24 or 41.

(4) Money in the account must be invested as provided by law. Interest and
income from the investment of money in the account must be credited to the
account.

Section 2. Section 7-33-2109, MCA, is amended to read:

“7-33-2109. Tax levy, debt incurrence, and bonds authorized — voted
levy for disability income coverage. (1) At the time of the annual levy of
taxes, the board of county commissioners may, subject to 15-10-420, levy a
speetal tax upon all property within a rural fire district for the purpose of buying
or maintaining fire protection facilities, including real property, and apparatus,
including emergency response apparatus, for the district or for the purpose of
paying to a city, town, or private fire service the consideration provided for in
any contract with the council of the city, town, or private fire service for the
purpese-of furnishing fire protection service to property within the district. The
tax must be collected as are other taxes.

(2) Subject to 15-10-425, the board of county commissioners may levy a tax
upon all taxable property within a rural fire district for the purpose of
purchasing disability income insurance coverage for the volunteer firefighters of
the district as provided in [section 1].

£2)(3) The board of county commissioners or the trustees, if the district is
governed by trustees, may pledge the income of the district, subject to the
requirements and limitations of 7-33-2105(3), to secure financing necessary to
procure equipment and buildings, including real property, to house the
equipment.

3)(4) In addition to the levy authorized in subsection (1), a district may
borrow money by the issuance of bonds to provide funds for the payment of all or
part of the cost of buying or maintaining fire protection facilities, including real
property, and apparatus, including emergency response apparatus, for the
district.
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4)(5) The amount of debt incurred pursuant to subsection {2} (3) and the
amount of bonds issued pursuant to subsection (3) (4) and outstanding at any
time may not exceed 1.1% of the total assessed value of taxable property,
determined as provided in 15-8-111, within the district, as ascertained by the
most recent assessment for state and county taxes prior to the incurrence of debt
or the issuance of the bonds.

£6)(6) The bonds must be authorized, sold, and issued and provisions must
be made for their payment in the manner and subject to the conditions and
limitations prescribed for the issuance of bonds by counties under Title 7,
chapter 7, part 22.”

Section 3. Section 7-33-2209, MCA, is amended to read:

“7-33-2209. Finance of fire control activities — voted levy for
disability incomeinsurance. (1) The county governing body may appropriate
funds for the purchase, care, and maintenance of firefighting equipment or for
the payment of wages in prevention, detection, and suppression of fires.

(2) Subject to 15-10-420, if the general fund is budgeted to the full limit, the
county governing body may, at any time fixed by law for levy and assessment of
taxes, levy a tax for the purposes of subsection (1).

(3) Subject to 15-10-425, the county governing body may levy a tax for the
purpose of purchasing disability income insurance coverage for volunteer
firefighters of volunteer rural fire control crews and county volunteer fire
companies as provided in [section 1].”

Section 4. Section 7-33-2403, MCA, is amended to read:

“7-33-2403. Operation of fire service area — voted levy for disability
income insurance. (1) Whenever the board of county commissioners has
established a fire service area, the commissioners may:

(a) govern and manage the affairs of the area;

(b) appoint five qualified trustees to govern and manage the affairs of the
area; or

(c) authorize the election of five qualified trustees to govern and manage the
affairs of the area. The term of office and procedures for nomination and election
are the same as those provided for election of rural fire district trustees in
7-33-2106.

(2) Subject to 15-10-425, the commissioners may levy a tax upon all property
within the county for the purpose of buying disability income insurance coverage
for volunteer firefighters deployed within the fire service area as provided in
[section 1].

2)(38) If the commissioners appoint trustees under subsection (1), the
provisions of 7-33-2105 apply and 7-33-2106 applies whether the trustees are
elected or appointed, except that the trustees shall prepare annual budgets and
request a schedule of rates for the budget.”

Section 5. Section 7-33-4109, MCA, is amended to read:

“7-33-4109. Supplementary volunteer fire department authorized
for cities of second class — voted levy for disability income insurance. (1)
In addition to a paid department, the city council, city commission, or other
governing body in cities of the second class may make provision for a volunteer
fire department.
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(2) The city commission or governing department shal-be is exempted as-to
from compliance with 7-33-4128 insofar-as-the-same-may pertain to the extent
that section applies to the said volunteer fire department by way of penalties and
infringements.

(3) A volunteer is ene-whoe—is an enrolled member of the volunteer fire
department, and assists the paid fire departments;, whe and is eligible to serve
only on the board of trustees of the fire department relief association of sueh the
city. ¢proevided However, not more than three volunteer members are may be on
said the board of trustees); but-whe-shall-netbe. A person who is a volunteer for
the purposes of this section is not entitled to receive a service pension.

(4) The governing body of said the city may:
(a) atits-diseretion pay an enrolled volunteer firefighter a minimum of $1 for
attending a fire and a minimum of $1 for each hour or fraction of an hour after

the first hour in active service at said a fire or returning any-eral equipment to
its proper place;

(b) subject to 15-10-425, levy a tax upon all property within a fire district for
the purpose of buying disability income insurance coverage for the volunteer
firefighters of the volunteer fire department as provided in [section 1].

(5) In the attending eof fires, any volunteer shall act and serve under the
supervision of the chief of the paid fire department.”

Section 6. Section 7-33-4111, MCA, is amended to read:

“7-33-4111. Tax levy for volunteer fire departments — voted levy for
disability income insurance. (1) For the purpose of supporting volunteer fire
departments in any city or town that does not have a paid fire department and
for the purpose of purchasing the necessary equipment for them, the council in
any city or town may, subject to 15-10-420, levy, in addition to other levies
permitted by law, a tax on the taxable value of all taxable property in the city or
town.

(2) Subject to 15-10-425, a city or town may levy a tax on the taxable value of
all taxable property in the city or town for the purpose of purchasing disability
income insurance coverage for volunteer firefighters of volunteer fire
departments as provided in [section 1].”

Section 7. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 7, chapter 6, part 6, and the provisions of Title 7,
chapter 6, part 6, apply to [section 1].

Section 8. Effective date. [This act] is effective on passage and approval.
Approved May 14, 2007

CHAPTER NO. 486
[HB 368]

AN ACT PROVIDING APPROPRIATIONS TO THE LEGISLATIVE
SERVICES DIVISION AND TO THE MONTANA HISTORICAL SOCIETY TO
SUPPORT BROADCASTING SERVICES AND PERMANENT
PRESERVATION OF TELEVISED LEGISLATIVE PROCEEDINGS.



Ch. 487 MONTANA SESSION LAWS 2007 2190

WHEREAS, the Legislature in 2001 established a state-funded public
affairs television program to provide Montana citizens with increased access to
unbiased information about state government; and

WHEREAS, the Legislative Services Division has the statutory duty,
pursuant to section 5-11-1111, MCA, to administer the television program and
to develop and implement a plan to provide the maximum attainable
distribution of telecasts in order to reach as many Montana citizens as possible;
and

WHEREAS, although the Legislature in 2001 and in subsequent sessions
hoped that the transmission and distribution of the televised proceedings could
be financed with federal grants and private contributions, these funding sources
have been unreliable and insufficient; and

WHEREAS, the gavel-to-gavel coverage of state government proceedings,
known as TVMT programming, will for the first time be made available in eight
urban markets, where approximately 350,000 cable customers reside, during
the 2007 legislative session as a result of a pilot program partnership involving
Helena Civic Television, Bresnan Communications, VisionNet, Inc., and the
Legislative Services Division; and

WHEREAS, public funding is required to sustain the noncommercial
integrity of TVMT programming and expand the public-private partnership
described above so that citizens in rural, urban, and reservation communities
all across Montana have access to unfiltered coverage of state government
activities; and

WHEREAS, the Legislative Services Division has a historic duty to provide
the Montana Historical Society with official records of permanent value to the
state, as provided in section 22-3-202, MCA, and the Montana Historical Society
is not currently equipped to archive and preserve, or provide access to, digital
recordings of the televised proceedings.

Be it enacted by the Legislature of the State of Montana:

Section 1. Appropriations. (1) There is appropriated $265,000 from the
general fund to the legislative services division for the 2009 biennium to
maximize the accessibility of gavel-to-gavel coverage of the legislative
proceedings to additional Montana citizens.

(2) There is appropriated $70,000 from the general fund to the Montana
historical society for the 2009 biennium for the preservation of digital
recordings to make the content of televised proceedings of the legislature
available to the public on a permanent basis.

(3) Purchase of services or equipment from the appropriation in this section
must conform to state procurement law in Title 18, chapter 4.

Section 2. Contingent voidness. If House Bill No. 818 is not passed and
approved, then [this act] is void.

Approved May 14, 2007

CHAPTER NO. 487
[HB 462]

AN ACT PROVIDING FOR THE ESTABLISHMENT OF CONSTITUENT
SERVICES ACCOUNTS; PROVIDING FOR THE FUNDING AND USE OF
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MONEY IN A CONSTITUENT SERVICES ACCOUNT; PROVIDING
REPORTING REQUIREMENTS FOR CONSTITUENT SERVICES
ACCOUNTS; AMENDING SECTION 13-37-240, MCA; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Definitions. As used in [sections 1 and 2], the following
definitions apply:

(1) “Constituent services” means travel, mailing, and other expenses
incurred to represent and serve constituents and authorized in rules adopted by
the commissioner to implement the provisions of [sections 1 and 2].

(2) “Personal benefit” has the meaning provided in 13-37-240.

Section 2. Constituent accounts — reports. (1) A constituent services
account may be established by a person elected to a statewide or legislative office
or as a public service commissioner to pay for constituent services. A constituent
services account may be established by filing an appropriate form with the
commissioner.

(2) (a) A successful candidate for the legislature, a statewide elected office, or
the public service commission may deposit only surplus campaign funds in a
constituent services account.

(b) The money in the account may be used only for constituent services. The
money in the account may not be used for personal benefit. Expenditures from a
constituent services account may not be made when the holder of the
constituent services account also has an open campaign account.

(3) A statewide elected official, legislator, or public service commissioner
may not establish any account related to the public official’s office other than a
constituent services account. This subsection does not prohibit a statewide
elected official, legislator, or public service commissioner from establishing a
campaign account.

(4) The holder of a constituent services account shall file a quarterly report
with the commissioner, by a date established by the commissioner by rule. The
report must disclose the source of all money deposited in the account and
enumerate expenditures from the account. The report must include the same
information as required for a candidate reporting contributions under
13-37-229 and expenditures under 13-37-230. The report must be certified as
provided in 13-37-231.

(5) The holder of a constituent services account shall close the account
within 120 days after the account holder leaves public office.

Section 3. Section 13-37-240, MCA, is amended to read:

“13-37-240. Surplus campaign funds. (1) A candidate shall dispose of any
surplus funds from the candidate’s campaign within 120 days after the time of
filing the closing campaign report pursuant to 13-37-228. In disposing of the
surplus funds, a candidate may not contribute the funds to another campaign,
including the candidate’s own future campaign, or use the funds for personal
benefit. A successful candidate for a statewide elected or legislative office or for
public service commissioner may establish a constituent services account as
provided in [section 2]. The candidate shall provide a supplement to the closing
campaign report to the commissioner showing the disposition of any surplus
campaign funds.
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(2) For purposes of this section, “personal benefit” means a use that will
provide a direct or indirect benefit of any kind to the candidate or any member of
the candidate’s immediate family.”

Section 4. Codification instruction. [Sections 1 and 2] are intended to be
codified as an integral part of Title 13, chapter 37, and the provisions of Title 13,
chapter 37, apply to [sections 1 and 2].

Section 5. Effective date. [This act] is effective on passage and approval.
Approved May 14, 2007

CHAPTER NO. 488
[HB 491]

AN ACT PERMITTING TESTIMONY OF CERTAIN CHILD WITNESSES BY
TWO-WAY ELECTRONIC AUDIO-VIDEO COMMUNICATION IN
CRIMINAL CASES INVOLVING SEXUAL OR VIOLENT OFFENSES; AND
REPEALING SECTION 46-16-216, MCA.

Be it enacted by the Legislature of the State of Montana:

Section 1. Definitions. As used in [sections 2 through 4] and this section,
the following definitions apply:

(1) “Child witness” means an individual who is:

(a) 13 yearsof age or younger at the time the individual is called as a witness
in a criminal proceeding involving a sexual or violent offense; or

(b) under 16 years of age at the time that the individual is called as a witness
in a criminal proceeding involving a sexual or violent offense and who is an
individual with a developmental disability, as defined in 53-20-102.

(2) “Sexual offense” means any violation of or attempt, solicitation, or
conspiracy to commit a violation of 45-5-502, 45-5-503, 45-5-504, 45-5-507,
45-5-603, or 45-5-625.

(3) “Violent offense” means any violation of or attempt, solicitation, or
conspiracy to commit a violation of 45-5-102, 45-5-103, 45-5-202, 45-5-206,
45-5-210, 45-5-212, 45-5-213, 45-5-302, 45-5-303, 45-5-401, 45-6-103, or
45-9-132.

Section 2. Raising issue of testimony of child witness outside
presence of defendant — motion by prosecution or defense. Upon a
motion by the prosecution or defense if the defense intends to call a child witness
other than the victim in its case in chief, a court shall conduct a hearing to
consider whether the testimony of a child witness may be taken outside the
presence of the defendant and communicated to the courtroom by two-way
electronic audio-video communication.

Section 3. Hearing — procedure — evidence that may be received —
protection for child witness. (1) A court shall conduct a hearing on a motion
made under [section 2].

(2) The prosecution, if the prosecution made the motion pursuant to [section
2], or the defense, if the defense made the motion pursuant to [section 2], shall
present evidence at the hearing made on the motion to prove the need for an
order under [section 4].

(3) In ruling on the motion, the court shall consider the following factors:
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(a) the age and maturity of the child witness;

(b) the possible effect that testifying in person might have on the child
witness;

(c) the extent of the trauma that the child witness has already suffered;
(d) the nature of the testimony to be given by the child witness;
(e) the nature of the offense;

(f) threats made to the child witness or the child witness’s family in order to
prevent or dissuade the child witness from attending or giving testimony at any
trial or court proceeding;

(g) conduct on the part of the defendant or the defendant’s attorney that
causes the child witness to be unable to continue the child witness’s testimony;
and

(h) any other matter that the court considers relevant.

(4) The court may consider hearsay evidence of reports or testimony by
psychologists who have examined or treated the child witness.

Section 4. Order for two-way electronic audio-video
communication testimony — finding by court — procedure for
conducting testimony. (1) The court shall order that the testimony of a child
witness be taken by two-way electronic audio-video communication if, after
considering the factors set forth in [section 3(3)], the court finds by clear and
convincing evidence that the child witness is unable to testify in open court in
the presence of the defendant for any of the following reasons:

(a) the child witness is unable to testify because of fear caused by the
presence of the defendant;

(b) the child witness would suffer substantial emotional trauma from
testifying in the presence of the defendant; or

(c) conduct by the defendant or the defendant’s attorney causes the child
witness to be unable to continue testifying.

(2) Ifthe court orders that the child witness’s testimony be taken by two-way
electronic audio-video communication, the testimony must be taken outside the
courtroom in a suitable location designated by the judge. Examination and
cross-examination of the child witness must proceed as though the child witness
were testifying in the courtroom. The only persons who may be permitted in the
room with the child witness during the child’s testimony are:

(a) the judge or a judicial officer appointed by the court;
(b) the prosecutor;

(c) the defense attorney;

(d) the child’s attorney;

(e) persons necessary to operate the two-way electronic audio-video
communication equipment; and

(f) any person whose presence is determined by the court to be necessary to
the welfare and well-being of the child witness.

(3) The defendant must be afforded a means of private, contemporaneous
communication with the defendant’s attorney during the testimony.

(4) This section does not preclude the presence of both a victim and the
defendant in the courtroom together for purposes of establishing or challenging
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the identification of the defendant when identification is a legitimate issue in
the proceeding.

Section 5. Repealer. Section 46-16-216, MCA, is repealed.

Section 6. Codification instruction. [Sections 1 through 4] are intended
to be codified as an integral part of Title 46, chapter 16, part 2, and the
provisions of Title 46, chapter 16, part 2, apply to [sections 1 through 4].

Section 7. Severability. If a part of [this act] is invalid, all valid parts that
are severable from the invalid part remain in effect. If a part of [this act] is
invalid in one or more of its applications, the part remains in effect in all valid
applications that are severable from the invalid applications.

Approved May 14, 2007

CHAPTER NO. 489
[HB 829]

AN ACT PROVIDING A MEANS TO RATIFY THE IMPENDING WATER
RIGHTS COMPACT AMONG THE BLACKFEET TRIBE, THE STATE OF
MONTANA, AND THE UNITED STATES; CREATING A BLACKFEET
TRIBE WATER RIGHTS COMPACT MITIGATION ACCOUNT; CREATING A
BLACKFEET TRIBE WATER RIGHTS COMPACT INFRASTRUCTURE
ACCOUNT; AUTHORIZING THE DEPARTMENT OF NATURAL
RESOURCES AND CONSERVATION TO ADMINISTER THE ACCOUNTS;
PROVIDING A FUND TRANSFER; APPROPRIATING FUNDS FOR THE
MITIGATION ACCOUNT; AND PROVIDING EFFECTIVE DATES.

WHEREAS, it is the policy of the state to seek negotiated settlements of
federal and Indian reserved water rights claims in Montana under Title 85,
chapter 2, part 7, MCA; and

WHEREAS, pursuant to this policy, the Montana Reserved Water Rights
Compact Commission, under 85-2-702(1), MCA, is authorized to negotiate the
settlement of water rights claims filed by Indian tribes or on their behalf by the
United States claiming reserved waters within the state of Montana; and

WHEREAS, the Montana Reserved Water Rights Compact Commission, the
Blackfeet Tribe, and the United States are near final agreement on a water
rights compact; and

WHEREAS, a final Blackfeet Tribe-Montana water rights compact is
essential to provide legal certainty with regard to the water rights of Indian and
non-Indian water rights holders; and

WHEREAS, implementation of the compact will require state and federal
cost-sharing, in amounts to be determined by future negotiation among the
parties, for the renovation and upgrading of infrastructure on the reservation,
which may include but is not limited to the Four Horns Reservoir; and

WHEREAS, state law requires legislative ratification of any compact
entered into pursuant to 85-2-702, MCA; and

WHEREAS, a compact is expected to be agreed upon between the Blackfeet
Tribe and the state of Montana shortly, and state legislative ratification is
necessary.

Be it enacted by the Legislature of the State of Montana:
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Section 1. Definitions. As used in [sections 1 through 4], the following
definitions apply:

(1) “Blackfeet Tribe” means the Blackfeet Tribe of the Blackfeet Indian
Reservation of Montana; and

(2) “Department” means the department of natural resources and
conservation provided for in Title 2, chapter 15, part 33.

Section 2. Blackfeet Tribe water rights compact mitigation account
— use. (1) There is an account within the state special revenue fund called the
Blackfeet Tribe water rights compact mitigation account. The department shall
administer the account. Up to $650,000 each fiscal year of interest and earnings
on the account must be deposited in the account.

(2) The Blackfeet Tribe water rights compact mitigation account may be
used only for:

(a) expenditures for grants to or matching funds for federal or other grants
to water right holders under state law for water from Birch Creek, Badger
Creek, Cut Bank Creek, the Two Medicine River, and the portion of the Milk
River within the exterior boundaries of the Blackfeet Indian Reservation for
projects approved by the department to enhance water availability or otherwise
mitigate the economic and hydrologic impacts on water right holders under
state law caused by the development of the Blackfeet Tribe’s water rights under
a water rights compact pursuant to 85-2-702 quantifying the water rights of the
Blackfeet Tribe; and

(b) implementation of the water rights compact among the Blackfeet Tribe,
the state, and the United States and any associated agreements as may be
specified in the compact or agreements.

(3) (a) The department may expend up to $500,000 of the account to conduct
preliminary feasibility studies and an associated environmental review for
water compact purposes.

(b) The department may expend up to $650,000 each fiscal year of the
interest and income on the escrow account provided for in subsection (4)(b) for
the purposes described in subsection (2)(b).

(4) (a) At least $4.5 million of this account must be dedicated to mitigate
impacts on water right holders under state law for use of water out of Birch
Creek.

(b) The amount of $10 million in this account must be held in escrow. The
department shall negotiate the terms of an escrow agreement.

(5) Except as provided in subsection (3), funds from this account may not be
disbursed unless a water rights compact among the Blackfeet Tribe, the state,
and the United States has been finally ratified by the legislature, the Congress
of the United States, and the Blackfeet Tribe.

Section 3. Blackfeet Tribe water rights compact infrastructure
account — use. (1) There is an account within the state special revenue fund
called the Blackfeet Tribe water rights compact infrastructure account. The
department shall administer the account.

(2) The Blackfeet Tribe water rights compact infrastructure account may be
used only for water-related infrastructure projects within the exterior
boundaries of the Blackfeet Indian reservation.
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(38) Funds from this account may not be disbursed unless a water rights
compact among the Blackfeet Tribe, the state, and the United States has been
finally ratified by the legislature, the Congress of the United States, and the
Blackfeet Tribe.

Section 4. Administrative rules. (1) The department shall adopt
reasonable rules for implementing and administering [sections 1 through 3].

(2) In proposing rules, the department shall:

(a) consult with affected stakeholders, including the Pondera County
conservation district and the Glacier County conservation district; and

(b) give priority to mitigating impacts on water right holders under state law
who use water out of Birch Creek.

Section 5. Fund transfer. There is transferred $15 million from the state
general fund to the Blackfeet Tribe water rights compact mitigation state
special revenue account created in [section 2].

Section 6. Appropriation. (1) (a) There is appropriated $500,000 from the
Blackfeet Tribe water rights compact mitigation account to the department of
natural resources and conservation for the biennium ending June 30, 2009. The
appropriation may be used solely for the purposes described in [section 2(3)(a)].

(b) Up to $650,000 each fiscal year of the interest and income on the escrow
account provided for in [section 2] is appropriated to the department for the
purposes described in [section 2(2)(b)].

(2) Thereis appropriated $14.5 million from the Blackfeet Tribe water rights
compact mitigation account to the department of natural resources and
conservation. This appropriation may be used solely for the purposes described
in [section 2].

Section 7. Codification instruction. [Sections 1 through 4] are intended
to be codified as an integral part of Title 85, chapter 20, and the provisions of
Title 85, chapter 20, apply to [sections 1 through 4].

Section 8. Effective dates — contingency. (1) Except as provided in
subsection (2), [this act] is effective on passage and approval.

(2) [Section 6(2)] is effective when a water rights compact among the
Blackfeet Tribe, the state, and the United States has been finally ratified by the
legislature, the congress of the United States, and the Blackfeet Tribe.

Approved May 14, 2007

CHAPTER NO. 490
[SB 22]

AN ACT REVISING THE ELIGIBILITY REQUIREMENTS FOR THE
CHILDREN’S HEALTH INSURANCE PROGRAM; AMENDING SECTION
53-4-1004, MCA; AND PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 53-4-1004, MCA, is amended to read:

“53-4-1004. (Temporary) Eligibility for program — rulemaking. (1)
To be considered eligible for the program, a child:

(a) must be 18 years of age or younger;
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(b) must have a combined family income at or below #50% 175% of the
federal poverty level or at a lower level determined by the department of public
health and human services as provided in subsection (4);

(c) may not already be covered by private insurance that offers creditable
coverage, as defined in 42 U.S.C. 300gg(c);

(d) may not be eligible for medicaid benefits; and

(e) must be a United States citizen or qualified alien and a Montana
resident.

(2) The department of public health and human services shall adopt rules
that establish the program’s criteria for residency. The criteria must conform as
nearly as practicable with the residency requirements for medicaid eligibility.

(3) Subject to 53-4-1009(3), rules governing eligibility may also include
financial standards and criteria for income and resources, treatment of
resources, and nonfinancial criteria.

(4) If the department determines that there is insufficient funding for the
program, it may lower the percentage of the federal poverty level established in
subsection (1)(b) in order to reduce the number of persons who may be eligible to
participate or may limit the amount, scope, or duration of specific services
provided. (Terminates on occurrence of contingency—sec. 15, Ch. 571, L. 1999.)”

Section 2. Effective date. [This act] is effective July 1, 2007.
Approved May 14, 2007

CHAPTER NO. 491
[HB 25]

AN ACT GENERALLY REVISING THE ELECTRIC UTILITY INDUSTRY
RESTRUCTURING AND CUSTOMER CHOICE LAWS; ELIMINATING AND
CLARIFYING CERTAIN DEFINITIONS; DEFINING CERTAIN TERMS;
CLARIFYING CUSTOMER OPTIONS REGARDING PURCHASING
ELECTRICITY SUPPLY; CLARIFYING PUBLIC UTILITY AND
COOPERATIVE UTILITY EXEMPTIONS; CLARIFYING ELECTRICITY
SUPPLY AND PROCUREMENT REQUIREMENTS; CLARIFYING THE
APPROVAL PROCESS FOR ELECTRICITY SUPPLY RESOURCES;
REQUIRING THE COMMISSION TO ADDRESS CARBON OFFSETSIN THE
APPROVAL PROCESS; CLARIFYING USE OF GENERATION ASSETS;
AMENDING SECTIONS 15-72-103, 15-72-104, 35-19-102, 69-1-114, 69-8-101,
69-8-103, 69-8-201, 69-8-210, 69-8-311, 69-8-402, 69-8-403, 69-8-411, 69-8-419,
69-8-420, 69-8-421, 69-8-602, 69-8-603, AND 69-8-1004, MCA; AND
REPEALING SECTIONS 69-8-102, 69-8-104, 69-8-202, 69-8-203, 69-8-204,
69-8-208, 69-8-209, 69-8-211, 69-8-301, 69-8-302, 69-8-303, 69-8-304, 69-8-308,
69-8-309, 69-8-310, 69-8-404, 69-8-408, 69-8-409, AND 69-8-410, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 15-72-103, MCA, is amended to read:

“15-72-103. Definitions. As used in this part, unless the context requires
otherwise, the following definitions apply:

(1) “Customer” or “purchaser” means a person who acquires for
consideration electricity for use or consumption and not for resale.
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(2) “Distribution services provider” means a person controlling or operating
distribution facilities for distribution of electricity to the public. A distribution
services provider includes a purchaser who takes electricity directly from a
transmission line or substation and a purchaser who generates electricity for
the purchaser’s own use but does not include electricity generated by the
purchaser for noncommercial use or for agricultural use.

(3) “Person” means an individual, estate, trust, receiver, cooperative
association, corporation, limited liability company, firm, partnership, joint
venture, syndicate, or other entity, including any gas or electric utility owned or
operated by a county, municipality, or other political subdivision of the state.

(4) “Transmission services provider” means a person or entity controlling or
operating transmission facilities as-thattermis-definedin69-8-103 used for the

transmission of electricity.”
Section 2. Section 15-72-104, MCA, is amended to read:

“15-72-104. Wholesale energy transaction tax — rate of tax —
exemptions — cost recovery. (1) (a) Except as provided in subsection (3), a
wholesale energy transaction tax is imposed upon electricity transmitted within
the state as provided in this section. The tax isimposed at a rate of 0.015 cent per
kilowatt hour of electricity transmitted by a transmission services provider in
the state.

(b) For electricity produced in the state for delivery outside of the state, the
taxpayer is the person owning or operating the electrical generation facility
producing the electricity. The transmission services provider shall collect the
tax from the person based upon the kilowatt hours introduced onto transmission
lines from the electrical generation facility. The amount of kilowatt hours
subject to tax must be reduced by 5% to compensate for transmission line losses.

(¢) For electricity produced in the state for delivery within the state, the
taxpayer is the distribution services provider. The transmission services
provider shall collect the tax based upon the amount of kilowatt hours of
electricity delivered to the distribution services provider. The taxpayer may
apply for a refund for overpayment of taxes pursuant to 15-72-116.

(d) For electricity produced outside the state for delivery inside the state, the
taxpayer is the distribution services provider. The transmission services
provider shall collect the tax based upon the amount of kilowatt hours of
electricity delivered to the distribution services provider.

(e) For electricity delivered to a distribution services provider that is a rural
electric cooperative for delivery to purchasers that have opted for customer
choice under the provisions of Title 69, chapter 8, part 3, the taxpayer is the
distribution services provider. The transmission services provider shall collect
the tax based on the amount of kilowatt hours of electricity delivered to the
distribution services provider that is attributable to customers that have opted
for customer choice.

(f) For electricity delivered to a distribution services provider that prior to
May 2, 1999, was owned by a public utility as defined in 69-3-101, the tax is
imposed on the successor distribution services provider. The transmission
services provider shall collect the tax based upon the amount of kilowatt hours
of electricity delivered to the distribution services provider.

(2) (a) If more than one transmission services provider transmits electricity,
the last transmission services provider transmitting or delivering the electricity
shall collect the tax.
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(b) If the transmission services provider is an agency of the United States
government, the distribution services provider receiving the electricity shall
self-assess the tax subject to the provisions of this part.

(¢c) If an electrical generation facility located within the state produces
electricity for sale inside and outside the state, sales within the state are
considered to have come from electricity produced within the state for purposes
of the tax imposed by this section.

(3) (a) Electricity transmitted through the state that is not produced or
delivered in the state is exempt from the tax imposed by this section.

(b) Electricity produced in the state by an agency of the United States
government or electricity produced from an electric energy generation facility,
as defined in 90-5-101(3), constructed after May 1, 2001, that is within the
exterior boundaries of a Montana Indian reservation for delivery outside of the
state is exempt from the tax imposed by this section.

(c) Electricity produced by wind turbines erected on state land for which
annual lease payments are made to the permanent school trust fund is exempt
from the tax imposed by this section.

(d) Electricity delivered to a distribution services provider that is a
municipal utility described in 69-8-103(5)b) 69-8-103(4)(b) or a rural electric
cooperative organized under the provisions of Title 35, chapter 18, is exempt
from the tax imposed by this section.

(e) Electricity delivered to a purchaser that receives its power directly from a
transmission or distribution facility owned by an entity of the United States
government on or before May 2, 1997, or electricity that is transmitted
exclusively on transmission or distribution facilities owned by an entity of the
United States government on or before May 2, 1997, is exempt from the tax
imposed by this section.

(4) A distribution services provider is allowed to recover the tax imposed by
this section and the administrative costs to comply with this part inits rates.”

Section 3. Section 35-19-102, MCA, is amended to read:

“35-19-102. Definitions. As used in this chapter, unless the context
requires otherwise, the following definitions apply:

(1) “Distribution utility” means ici

i ih i i a utility owning distribution facilities for
distribution of electricity to the public.

(2) “Residential customer” means a residential customer of a distribution
utility.

(3) “Small commercial customer” means, for a distribution utility, individual
accounts of a commercial customer with an average monthly demand in the
previous calendar year of less than 100 kilowatts or a new commercial customer
with an estimated average monthly demand of less than 100 kilowatts.

(4) “Small customer” means a residential customer or small commercial
customer of a distribution utility.”

Section 4. Section 69-1-114, MCA, is amended to read:

“69-1-114. Fees. (1) Each fee charged by the commission must be
reasonable.
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(2) Except for a fee assessed pursuant to 69-3-204(2), 69-8-42H%
69-8-421(10), or 69-12-423(2), a fee set by the commission may not exceed $500.

(3) Allfees collected by the department under 69-8-421H7 69-8-421(10) must
be deposited in an account in the special revenue fund. Funds in this account
must be used as provided in 69-8-421(7 69-8-421(10).”

Section 5. Section 69-8-101, MCA, is amended to read:

“69-8-101. Short title. This chapter may be cited as the “Electric Utility
Industry Restrueturing-and-Gustemer-Cheiee Generation Reintegration Act”.”
Section 6. Section 69-8-103, MCA, is amended to read:

“69-8-103. Definitions. As used in this chapter, unless the context requires
otherwise, the following definitions apply:

2)(1) “Assignee” means any entity, including a corporation, partnership,
board, trust, or financing vehicle, to which a utility assigns, sells, or transfers,
other than as security, all or a portion of the utility’s interest in or right to
transition property. The term also includes an entity, corporation, public
authority, partnership, trust, or financing vehicle to which an assignee assigns,
sells, or transfers, other than as security, the assignee’s interest in or right to
transition property.

3)(2) “Board” means the board of investments created by 2-15- 1808

(3) “Carbon offset provider” means a qualified third-party entity that
arranges for projects or actions that either reduce carbon dioxide emissions or
that increase the absorption of carbon dioxide.

6)(4) “Cooperative utility” means:

(a) a utility qualifying as an electric cooperative pursuant to Title 35,
chapter 18; or

(b) an existing municipal electric utility as of May 2, 1997.

(5) “Cost-effective carbon offsets” means any combination of certified actions
that are taken to reduce carbon dioxide emissions or that increase the absorption
of carbon dioxide, which collectively do not increase the cost of electricity
produced annually on a per-megawatt-hour basis by more than 2.5%, including:

(a) actions undertaken by the applicant that reduce carbon dioxide emissions
or that increase the absorption of carbon dioxide from a facility or equipment
used to generate electricity, or

(b) actions by a carbon offset provider on behalf of the applicant.
£H(6) “Customer-generator” means a user of a net metering system.
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(7) “Distribution facilities” means those facilities by and through which
electricity is received from transmission facilities and distributed to a retail
customer and that are controlled or operated by a utility.

@3)(8) “Electricity supply costs” means the actual costs ef incurred in
providing defawlt electricity supply service through power purchase agreements,
demand-side management, and energy efficiency programs, including but not
limited to:

(a) capacity costs;

(b) energy costs;

(c) fuel costs;

(d) ancillary service costs;

B(e) transmission costs, including congestion and losses;
billi ;
H)(f) planning and administrative costs; and and

{(g) any other costs directly related to the purchase of electricity; and the

management ef-default-eleetrieity-supply-eosts; and provision of defawlt-supply
and-relatedserviees: power purchase agreements.

(9) “Electricity supply resource” means:

(a) contracts for electric capacity and generation;

(b) plants owned or leased by a utility or equipment used to generate
electricity;

(c) customer load management and energy conservation programs, or

(d) other means of providing adequate, reliable service to customers, as
determined by the commission.

(10) “Electricity supply service” means the provision of electricity supply and
related services through power purchase agreements, the acquisition and
operation of electrical generation facilities, demand-side management, and
energy efficiency programs.

44)(11) “Financing order” means an order of the commission adopted in
accordance with 69-8-503 that authorizes the imposition and collection of fixed
transition amounts and the issuance of transition bonds.
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@5)(12) (a) “Fixed transition amounts” means those nonbypassable rates or
charges, including but not limited to:

(1) distribution;
(i1) connection;
(i11) disconnection; and

(iv) termination rates and charges that are authorized by the commission in
a financing order to permit recovery of transition costs and the costs of
recovering, reimbursing, financing, or refinancing the transition costs and of
acquiring transition property through a plan approved by the commission in the
financing order, including the costs of issuing, servicing, and retiring transition
bonds.

(b) If requested by the utility in the utility’s application for a financing order,
fixed transition amounts must include nonbypassable rates or charges to
recover federal and state taxes in which the transition cost recovery period is
modified by the transactions approved in the financing order.

&« P o = ” v = 2

(13) “Generation assets cost of service” means a return on invested capital and
all costs associated with the acquisition, construction, administration,
operation, and maintenance of a plant or equipment owned or leased by a public
utility and used for the production of electricity.

&hH(14) “Interested person” means a retail electricity customer, the
consumer counsel established in 5-15-201, the commission, or a utility.

a8)(15) “Large customer” means, for universal system benefits programs
purposes, a customer with an individual load greater than a monthly average of
1,000 kilowatt demand in the previous calendar year for that individual load.

49)(16) “Local governing body” means a local board of trustees of a rural
electric cooperative.

£20)(17) “Low-income customer” means those energy consumer households
and families with incomes at or below industry-recognized levels that qualify
those consumers for low-income energy-related assistance.

21H(18) “Net metering” means measuring the difference between the
electricity distributed to and the electricity generated by a customer-generator
that is fed back to the distribution system during the applicable billing period.

22)(19) “Net metering system” means a facility for the production of
electrical energy that:

(a) uses as its fuel solar, wind, or hydropower;
(b) has a generating capacity of not more than 50 kilowatts;
(c) is located on the customer-generator’s premises;

(d) operates in parallel with the distributionserviees—provider’s utility’s

distribution facilities; and

(e) is intended primarily to offset part or all of the customer-generator’s
requirements for electricity.

£23)(20) “Nonbypassable rates or charges” means rates or charges that are
approved by the commission and imposed on a customer to pay the customer’s
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share of transition costs or universal system benefits programs costs even if the
customer has physically bypassed either the utility’s transmission or
distribution facilities.

{25)(21) “Public utility” meaﬂsmaye}eeﬁﬂe&ﬁh&y has the meaning of a public
utility regulated by the commlssmn pursuant to Title 69, chapter 3;enMay2;
, on May 2, 1997,

mcludmg the public utility’s successors or assignees.

£26)(22) “Qualifying load” means, for payments and credits associated with
universal system benefits programs, all nonresidential demand-metered
accounts of a large customer within the utility’s service territory in which the
customer qualifies as a large customer.

(23) “Retail customer” means a customer that purchases electricity for
residential, commercial, or industrial end-use purposes and does not resell
electricity to others.

28)(24) “Transition bondholder” means a holder of transition bonds,
including trustees, collateral agents, and other entities acting for the benefit of
that bondholder.

29)(25) “Transition bonds” means any bond, debenture, note, interim
certificate, collateral, trust certificate, or other evidence of indebtedness or
ownership issued by the board or other transition bonds issuer that is secured by
or payable from fixed transition amounts or transition property. Proceeds from
transition bonds must be used to recover, reimburse, finance, or refinance
transition costs and to acquire transition property.

£30)(26) “Transition charge” means a nonbypassable rate or charge to be
imposed on a customer to pay the customer’s share of transition costs.

BBH(27) “Transition cost recovery period” means the period beginning on
July 1, 1998, and ending when a utility customer does not have any liability for
payment of transition costs.

£32)(28) “Transition costs” means:

(a) a public utility’s net verifiable generation-related and electricity supply
costs, including costs of capital, that become unrecoverable as a result of the
implementation of this-echapter-or-of federal law requiring retail open access or
customer choice or of this chapter;

(b) those costs that include but are not limited to:

(1) regulatory assets and deferred charges that exist because of current
regulatory practices and can be accounted for up to the effective date of the
commission’s final order regarding a public utility’s transition plan and
conservation investments made prior to universal system benefits charge
implementation;
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(i1) nonutility and utility power purchase contracts executed before May 2,
1997, including qualifying facility contracts;

(i11) existing generation investments and supply commitments or other
obligations incurred before May 2, 1997, and costs arising from these
investments and commitments;

(iv) the costs associated with renegotiation or buyout of the existing
nonutility and utility power purchase contracts, including qualifying facilities
and all costs, expenses, and reasonable fees related to issuing transition bonds;
and

(v) the costs of refinancing and retiring of debt or equity capital of the public
utility and associated federal and state tax liabilities or other utility costs for
which the use of transition bonds would benefit customers.

<« L : 12
B

B4)(29) “Transition property” means the property right created by a
financing order, including without limitation the right, title, and interest of a
utility, assignee, or other issuer of transition bonds to all revenue, collections,
claims, payments, money, or proceeds of or arising from or constituting fixed
transition amounts that are the subject of a financing order, including those
nonbypassable rates and other charges and fixed transition amounts that are
authorized by the commission in the financing order to recover transition costs
and the costs of recovering, reimbursing, financing, or refinancing the
transition costs and acquiring transition property, including the costs of
issuing, servicing, and retiring transition bonds. Any right that a utility has in
the transition property before the utility’s sale or transfer or any other right
created under this section or created in the financing order and assignable
under this chapter or assignable pursuant to a financing order is only a contract
right.

(30) “Transmission facilities” means those facilities that are used to provide
transmission services as determined by the federal energy regulatory
commission and the commission and that are controlled or operated by a utility.

3D(31) “Universal system benefits charge” means a nonbypassable rate or
charge to be imposed on a customer to pay the customer’s share of universal
system benefits programs costs.

38)(32) “Universal system benefits programs” means public purpose
programs for:

(a) cost-effective local energy conservation;
(b) low-income customer weatherization;

(c) renewable resource projects and applications, including those that
capture unique social and energy system benefits or that provide transmission
and distribution system benefits;

(d) research and development programs related to energy conservation and
renewables;
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(e) market transformation designed to encourage competitive markets for
public purpose programs; and
(f) low-income energy assistance.
B9)(33) “Utility” means any public utility or cooperative utility.”
Section 7. Section 69-8-201, MCA, is amended to read:

“69-8-201. Public utility transition to customer choice— customer
electricity supply service options and requirements — waiver
exemptwn ; 5 i ih

4)(1) (a) Except as provided in subsectlons “ydy (1)(b) threugh-(4)e) and
of autility that has restructured in accordance with this

(1)(c), a retail customer

that has an individual load with an average monthly demand of
greater than or equal to 5,000 kilowatts
supplyfrom-the-competitive-marketplaee and that is not purchasing electricity
supply service from a public utility on [the effective date of this act] may not
purchase electricity supply service from a public utility.




Ch. 491 MONTANA SESSION LAWS 2007 2206

viee referred to in

subsectzon (Z)(a) may request electricity supply service from the public utility,
and the public utility must provide electricity supply service if the retail customer
demonstrates that the provision of electricity supply service to the retail customer
will not adversely impact the publzc utility’s other customers over the long term

as determmed by the commzsszon %eﬁe%eus%eme%&eleeﬂeﬁe#&freleeﬁﬂe}%y

(c) If a public utility provides electricity supply service to a retail customer as
provided in subsection (1)(b), that service is regulated by the commission and the
customer may not, at a later date, purchase electricity supply service from
another provider of electricity supply service.

(2) (a) A retail customer that has an individual load with an average monthly
demand of less than 5,000 kilowatts that is not purchasing electricity from a
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public utility on [the effective date of this act] may continue to purchase electricity
from an electricity supplier. The retail customer may subsequently purchase
electricity from a public utility subject to commission rule or order, but the
customer may not, at a later date, choose to purchase electricity from another
source.

(b) A retail customer that has an individual load with an average monthly
demand of less than 5,000 kilowatts and that is currently purchasing electricity
from a public utility may not choose to purchase electricity from another source
after [the effective date of this act].

(3) Nothing in this section affects a retail customer’s rights and obligations
with respect to net metering, cogeneration, self-generation, or ancillary sales of
electricity related to deviations from scheduled energy deliveries from nonutility
suppliers, as may be provided for in law, commission rule or order, or a tariff
approved by the public service commission or the federal energy regulatory
cOmmission.

9(4) (a) Except as provided in 69-5-101, 69-5-102, 69-5-104 through
69-5-112, and 69-8-402, and subsection (4)(b) of this section, a public utility
currently doing business in Montana as part of a single integrated multistate
operatlon no portlon of wh1ch hes w1th1n the basm of the Columbla Rlver fﬁ&y

pﬂmaryserwee%erﬂfeery is exempt from the requzrements of thls chapter

(b) To the extent that a public utility described in subsection {9)¢e) (4)(a)
becomes the successor in interest of another public utility that has restructured
in accordance w1th thls chapter before [the effectwe date of this act], #—shall

v it is subject to the
requzrements of thls chapter with respect to the service area of the acquired
public utility.

Sectlon 8. Sectlon 69-8-210, MCA is amended to read:

“69-8-210. Public utilities — electricity supply — environmentally
preferred resources. (1) A public utility’s distribution services provider shall

2)(1) The commission shall establish an electricity cost recovery
mechanism that allows a defawlt—supplier public utility to fully recover
prudently incurred electricity supply costs, subject to the provisions of 69-8-419
and, 69-8-420, and commission rules. The commission may include other utility
costs and expenses in the cost recovery mechanism if it determines that including
additional costs and expenses is reasonable and in the public interest. The cost
recovery mechanism must provide for prospective rate adjustments for cost
differences resulting from cost changes, load changes, and the time value of
money on the differences.

“(2) Notw1thstandlng any service options that the commission may require
: ter, a public utility shall offer its
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customers the option of purchasing a product composed of or supporting power
from certified environmentally preferred resources that include but are not
limited to wind, solar, geothermal, and biomass, subject to review and approval
by the commission. The commission shall ensure that these resources have been
certified as meeting industry-accepted standards.

Section 9. Section 69-8-311, MCA, is amended to read:

“69-8-311. Cooperative utility — electricity supply service —
exemption (1) A local governing body shall establish the price for electricity
supply service offered by a cooperative utility.

(2) Except as otherwise provided in the universal system benefits program

pursuant to 69-8-402, a cooperative utility filingnetice—underthisseetion is

exempt from the provisions and requirements of this chapter.

Section 10. Section 69-8-402, MCA, is amended to read:

“69-8-402. Universal system benefits programs. (1) Universal system
benefits programs are established for the state of Montana to ensure continued
funding of and new expenditures for energy conservation, renewable resource
projects and applications, and low-income energy assistance.

(2) Beginning January 1, 1999, 2.4% of each utility’s annual retail sales
revenue in Montana for the calendar year ending December 31, 1995, is
established as the initial funding level for universal system benefits programs.
To collect this amount of funds on an annualized basis in 1999, the commission
shall establish rates for utilities subject to its jurisdiction and the governing
boards of cooperatives shall establish rates for the cooperatives. These universal
system benefits charge rates must remain in effect through December 31, 2009.

(a) The recovery of all universal system benefits programs costs imposed
pursuant to this section is authorized through the imposition of a universal
system benefits charge assessed at the meter for each local utility system
customer as provided in this section.
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(b) A utility must receive credit toward annual funding requirements for the
utility’s internal programs or activities that qualify as universal system benefits
programs, including those amortized or nonamortized portions of expenditures
for the purchase of power that are for the acquisition or support of renewable
energy, conservation-related activities, or low-income energy assistance, and
for large customers’ programs or activities as provided in subsection (7). The
department of revenue shall review claimed credits of the utilities and large
customers pursuant to 69-8-414.

(c) A utility’s-distributionservieesprovider utility at which the sale of power

for final end use occurs is the utility that receives credit for the universal system
benefits programs expenditure.

(d) A customer’s distributionservieesprovider utility shall collect universal
system benefits funds less any allowable credits.

(e) For a utility to receive credit for low-income-related expenditures, the
activity must have taken place in Montana.

() If a utility’s or a large customer’s credit for internal activities does not
satisfy the annual funding provisions of subsection (2), then the utility shall
make a payment to the universal system benefits fund established in 69-8-412
for any difference.

(38) Cooperative utilities may collectively pool their statewide credits to
satisfy their annual funding requirements for universal system benefits
programs and low-income energy assistance.

(4) A utility’s transition plan must describe how the utility proposes to
provide for universal system benefits programs, including the methodologies,
such as cost-effectiveness and need determination, used to measure the utility’s
level of contribution to each program.

(5) A utility’s minimum annual funding requirement for low-income energy
and weatherization assistance is established at 17% of the utility’s annual
universal system benefits funding level and is inclusive within the overall
universal system benefits funding level.

(a) A utility must receive credit toward the utility’s low-income energy
assistance annual funding requirement for the utility’s internal low-income
energy assistance programs or activities.

(b) If a utility’s credit for internal activities does not satisfy its annual
funding requirement, then the utility shall make a payment for any difference to
the universal low-income energy assistance fund established in 69-8-412.

(6) An individual customer may not bear a disproportionate share of the
local utility’s funding requirements, and a sliding scale must be implemented to
provide a more equitable distribution of program costs.

(7) (a) A large customer:

(1) shall pay a universal system benefits programs charge with respect to the
large customer’s qualifying load equal to the lesser of:

(A) $500,000, less the large customer credits provided for in this subsection
(7); or

(B) the product of 0.9 mills per kilowatt hour multiplied by the large
customer’s total kilowatt hour purchases, less large customer credits with
respect to that qualifying load provided for in this subsection (7);
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(i1) must receive credit toward that large customer’s universal system
benefits charge for internal expenditures and activities that qualify as a
universal system benefits programs expenditure, and these internal
expenditures must include but not be limited to:

(A) expenditures that result in a reduction in the consumption of electrical
energy in the large customer’s facility; and

(B) those amortized or nonamortized portions of expenditures for the
purchase of power at retail or wholesale that are for the acquisition or support of
renewable energy or conservation-related activities.

(b) Large customers making these expenditures must receive a credit
against the large customer’s universal system benefits charge, except that any
of those amounts expended in a calendar year that exceed that large customer’s
universal system benefits charge for the calendar year must be used as a credit
against those charges in future years until the total amount of those
expenditures has been credited against that large customer’s universal system
benefits charges.

(8) A public utility shall prepare and submit an annual summary report of
the public utility’s activities relating to all universal system benefits programs
to the commission, the department of revenue, and the energy and
telecommunications interim committee provided for in 5-5-230. A cooperative
utility shall prepare and submit annual summary reports of activities to the
cooperative utility’s respective local governing body, the statewide cooperative
utility office, and the energy and telecommunications interim committee. The
statewide cooperative utility office shall prepare and submit an annual
summary report of the activities of individual cooperative utilities, including a
summary of the pooling of statewide credits, as provided in subsection (3), to the
department of revenue and the energy and telecommunications interim
committee. The annual report of a public utility or of the statewide cooperative
utility office must include but is not limited to:

(a) the types of internal utility and customer programs being used to satisfy
the provisions of this chapter;

(b) the level of funding for those programs relative to the annual funding
requirements prescribed in subsection (2); and

(c) any payments made to the statewide funds in the event that internal
funding was below the prescribed annual funding requirements.

(9) A utility or large customer filing for a credit shall develop and maintain
appropriate documentation to support the utility’s or the large customer’s claim
for the credit.

(10) (a) A large customer claiming credits for a calendar year shall submit an
annual summary report of its universal system benefits programs activities and
expenditures to the department of revenue and to the large customer’s utility.
The annual report of a large customer must identify each qualifying project or
expenditure for which it has claimed a credit and the amount of the credit. Prior
approval by the department of revenue or the utility is not required, except as
provided in subsection (10)(b).

(b) If a large customer claims a credit that the department of revenue
disallows in whole or in part, the large customer is financially responsible for the
disallowance. A large customer and the large customer’s utility may mutually
agree that credits claimed by the large customer be first approved by the utility.
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If the utility approves the large customer credit, the utility may be financially
responsible for any subsequent disallowance.”

Section 11. Section 69-8-403, MCA, is amended to read:

“69-8-403. Commission autherity— rulemaking authority. (b

£8) In addition to promulgating rules expressly provided for in this chapter,
the commission may promulgate any other rules necessary to carry out the
provision of this chapter.

Exegpt—as

3 B
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Nonutzlzty generators and electrlctty supplzers must have open, faLr and
nondiscriminatory access to a public utility’s transmission and distribution
facilities according to federal energy regulatory commission rules and
regulations for purposes of serving those customers identified in 69-8-201(1) and
).

(2) Public utilities shall grant the retail customers identified in 69-8-201(1)
and (2) and their electricity suppliers access to transmission and distribution
facilities at rates and under terms and conditions comparable to the public
utility’s own access to those facilities or access by the public utility’s affiliates.

(3) Public utilities shall file tariffs for transmission and distribution services
regulated by the federal energy regulatory commission and the commission
implementing subsections (1) and (2).”

Section 13. Section 69-8-419, MCA, is amended to read:

“69-8-419. Default Electricity supply resource planning and

procurement — duties of default-supplier public utility — objectives —
commission rules. (1) The defawlt-supplier public utility shall:

(a) plan for future default electricity supply resource needs;
(b) manage a portfolio of default electricity supply resources; and
(c) procure new default electricity supply resources when needed.

(2) The default-supphier public utility shall pursue the following objectives in
fulfilling its duties pursuant to subsection (1):

(a) provide adequate and reliable default-supplyserviees electricity supply

service at the lowest long-term total cost;

(b) conduct an efficient default electricity supply resource planning and
procurement process that evaluates the full range of cost-effective electricity
supply and demand-side management options;

(c) identify and cost-effectively manage and mitigate risks related to its
obligation to provide defaudt electricity supply service;

(d) wuse open, fair, and competitive procurement processes whenever
possible; and

(e) provide defaultsupply—serviees electricity supply service and related

services at just and reasonable rates.

(3) By Deeember31+-2003-the By March 31, 2008, the commission shall
adopt rules that guide the defawlt electricity supply resource planning and
procurement processes used by the defaudt-supplier public utility and facilitate
the achievement of the objectives in subsection (2) by the default-supphier public
utility. The rules must establish:

(a) goals, objectives, and guidelines that are consistent with the objectives in
subsection (2) for:

(i) planning for future default electricity supply resource needs;
(i1) managing the portfolio of defawldt electricity supply resources; and
(ii1) procuring new defawult electricity supply resources;
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(b) standards for the evaluation by the commission of the reasonableness of

a power supply purchase agreement proposed by the defaultsupphier public
utility; and

(c) minimum filing requlrements for an apphcatlon by the def&ul%sapphef
public utility for adyv 2 8
agreement approval of an electrlczty supply resource.’

Section 14. Section 69-8-420, MCA, is amended to read:

“69-8-420. Default Electricity supply resource procurement plans —
comment on plans. (1) The defaultsupplier public utility shall develop default

electricity supply resource procurement plans. The plans must be submitted to
the commission at intervals determined in rules adopted by the commission
pursuant-te-69-8-419.

(2) A—default An electricity supply resource procurement plan must
demonstrate the default-supplier’s public utility’s achievement of the objectives
provided in 69-8-419 and compliance with the—rules—adeptedpursuant—to
69-8-419 commission rules.

(3) The commission shall:

(a) review the default electricity supply resource procurement plan;
(b) provide an opportunity to the public to comment on the plan; and
(c) issue written comments that identify:

(1) any concerns of the commission regarding the defaultsupplier’s public
utility’s compliance with the—rules—adopted—pursuant—to—69-8-419;—and

commission rules; and
(i1) ways to remedy any concerns.”
Section 15. Section 69-8-421, MCA, is amended to read:

“69-8-421. Default supply filings — commission processing and
approval Approval of electricity supply resources. (1) A default-supphier
public utility that removed its generation assets from its rate base pursuant to
this chapter prior to [the effective date of this act] may apply to the commission
for approval of an electrlczty supply resource that is not yetprocured advanced

(e9(2) Within 45 days of the deﬁ&ul%sapphe%spubhc utLlLty s submission of
an application for advaneedapproval approval, the commission shall determine
whether or not the application is adequate and in compliance with the
commission’s minimum filing requirements. If the commission determines that

the apphcatlon is 1nadequate it shall explaln hew%heﬁhﬂgiaﬂﬂieefemp}ym‘eh
- the

deﬁczenczes.



Ch. 491 MONTANA SESSION LAWS 2007 2214

£é)(3) The commission shall issue an order within 180 days of receipt of an
adequate application for approval of a power purchase agreement from an
existing generating resource unless it determines that extraordinary
circumstances require additional time.

(4) (a) Except as provided in subsections (4)(b) through (4)(d), the
commission shall issue an order within 270 days of receipt of an adequate
application for approval of a lease, an acquisition of an equity interest in a new or
existing plant or equipment used to generate electricity, or a power purchase
agreement for which approval would result in construction of a new electric
generating resource. The commission may extend the time limit up to an
additional 90 days if it determines that extraordinary circumstances require it.

(b) If an air quality permit pursuant to Title 75, chapter 2, is required for a
new electrical generation resource or a modification to an existing resource, the
commission shall hold the public hearing on the application for approval at least
30 days after the issuance of the final air quality permit.

(c¢) If a final air quality permit is not issued within the time limit pursuant to
subsection (4)(a), the commission shall extend the time limit in order to comply
with subsection (4)(b).

(d) The commission may extend the time limit for issuing an order for an
additional 60 days following the hearing pursuant to subsection (4)(b).

{e)(5) To facilitate timely consideration of an application, the commission
may initiate proceedings to evaluate planning and procurement activities
related to a potential resource procurement prior to the defaultsupplier’s public
utility’s submission of an application for appreval approval.

3)(6) (a) The commission may approve or deny, in whole or in part, an
application for adwa 5 56Y 5Pl o
approval of an electrzczty supply resource.

(b) The commission may consider all relevant information known up to the
time that the admlmstratlve record in the proceedmg is closed in the evaluation
of an application for advs D
approval.

(¢c) A commission order granting

advanced approval of a power supply
purehase—agreement approval of an application must include the following
findings:

approval, in whole or in

(it) procurement of the electricity supply resource is consistent with the
requirements in 69-3-201, the objectives in 69-8-419, and commission rules.

(d) The commission order may include a provision for allowable generation
assets cost of service when the utility has filed an application for the lease or
acquisition of an equity interest in a plant or equipment used to generate
electricity.
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(e) When issuing an order for the acquisition of an equity interest or lease in a
facility or equipment that is constructed after January 1, 2007, and that is used
to generate electricity that is primarily fueled by natural or synthetic gas, the
commission shall require the applicant to implement cost-effective carbon
offsets. Expenditures required for cost-effective carbon offsets pursuant to this
subsection (6)(e) are fully recoverable in rates. By March 31, 2008, the
commission shall adopt rules for the implementation of this subsection (6)(e).

{(f) The commission order may include other findings that the commission
determines are necessary.

{e)(g) A commission order that denies advaneed-approval approval must
describe why the findings required in subsection 3)e)} (6)(c) could not be
reached.

“4)(7) Notwithstanding any provision of this chapter to the contrary, if the
commission has issued an order containing the findings required under
subsection 3)}e} (6)(c), the commission may not subsequently disallow the
recovery of costs ineurred—under—the—agreement related to the approved

electricity supply resource based on contrary findings.

(8) Until the state or federal government has adopted uniformly applicable
statewide standards for the capture and sequestration of carbon dioxide, the
commission may not approve an application for the acquisition of an equity
interest or lease in a facility or equipment used to generate electricity that is
primarily fueled by coal and that is constructed after January 1, 2007, unless the
facility or equipment captures and sequesters a minimum of 50% of the carbon
dioxide produced by the facility. Carbon dioxide captured by a facility or
equipment may be sequestered offsite from the facility or equipment.

£6)(9) Nothing limits the commission’s ability to subsequently, in any future
eest—reeovery rate proceeding, inquire into the manner in which the default
supphier public utility has managed, dispatched, operated, or maintained any
resource or managed any power supply purchase agreement a—power—supply
purehase-agreement as part of its overall resource portfolio. The commission
may subsequently disallow defawlt-supply rate recovery for the costs that result
from the failure of a defaultsupplier public utility to reasonably administer
manage, dispatch, operate, maintain, or

power—supply prrehase-agreements
admzmster electricity supply resources in theeontextof itsoverall defaultsupply

- a manner consistent with

6'.9 3- 201 6'.9 8- 419 and commission rules

£H(10) The commission may engage independent engineering, financial, and
management consultants or advisory services to evaluate a public utility’s
default electricity supply resource procurement plans and proposed pewer
supplypurehase-agreements electricity supply resources. The consultants must
have demonstrated knowledge and experience with electricity supply
procurement and resource portfolio management, modeling, and risk
management, and engineering practices. The commission shall charge a fee to
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the default-supplier public utility to pay for the costs of consultants or advisory
services. These costs are recoverable in default-supply rates.

(11) By March 31, 2008, the commission shall adopt rules prescribing
minimum filing requirements for applications filed pursuant to this part.”

Section 16. Section 69-8-602, MCA, is amended to read:

“69-8-602. Distribution—serviees—provider Utility net metering
requirements. A distribution—serviees-provider utility shall:

(1) allow net metering systems to be interconnected using a standard
kilowatt-hour meter capable of registering the flow of electricity in two
directions, unless the commission determines, after appropriate notice and
opportunity for comment:

(a) that the use of additional metering equipment to monitor the flow of
electricity in each direction is necessary and appropriate for the interconnection
of net metering systems, after taking into account the benefits and costs of
purchasing and installing additional metering equipment; and

(b) how the costs of net metering are to be allocated between the
customer-generator and the distributionservieesprovider utility; and

(2) charge the customer-generator a minimum monthly fee that is the same
as other customers of the electric utility in the same rate class. The commission
shall determine, after appropriate notice and opportunity for comment if:

(a) the distributionservieesprovider utility will incur direct costs associated

with interconnecting or administering net metering systems that exceed any
offsetting benefits associated with these net metering systems; and

(b) public policy is best served by imposing these costs on the
customer-generator, rather than allocating these costs among the distribution

serviees-provider’s utility’s entire customer base.”
Section 17. Section 69-8-603, MCA, is amended to read:

“69-8-603. Net energy measurement calculation. Consistent with the
other provisions of this part, the net energy measurement must be calculated in
the following manner:

(1) The distribution——serviees—provider utility shall measure the net

electricity produced or consumed during the billing period, in accordance with
normal metering practices.

(2) If the electricity supplied by the electricity supplier exceeds the
electricity generated by the customer-generator and fed back to the electricity
supplier during the billing period, the customer-generator must be billed for the
net electricity supplied by the electricity supplier, in accordance with normal
metering practices.

(3) Ifelectricity generated by the customer-generator exceeds the electricity
supplied by the electricity supplier, the customer-generator must be:

(a) billed for the appropriate customer charges for that billing period, in
accordance with 69-8-602; and

(b) credited for the excess kilowatt hours generated during the billing
period, with this kilowatt-hour credit appearing on the bill for the following
billing period.

(4) On January 1, April 1, July 1, or October 1 of each year, as designated by
the customer-generator as the beginning date of a 12-month billing period, any
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remaining unused kilowatt-hour credit accumulated during the previous 12
months must be granted to the electricity supplier, without any compensation to
the customer-generator.”

Section 18. Section 69-8-1004, MCA, is amended to read:

“69-8-1004. Renewable resource standard — administrative penalty
— waiver. (1) Except as provided in 69-8-1007 and subsection (11) of this
section, a graduated renewable energy standard is established for public
utilities as provided in subsections (2) through (4) of this section.

(2) In each compliance year beginning January 1, 2008, through December
31, 2009, each public utility shall procure a minimum of 5% of its retail sales of
electrical energy in Montana from eligible renewable resources.

(3) (a) In each compliance year beginning January 1, 2010, through
December 31, 2014, each public utility shall procure a minimum of 10% of its
retail sales of electrical energy in Montana from eligible renewable resources.

(b) As part of their compliance with subsection (3)(a), public utilities shall
purchase both the renewable energy credits and the electricity output from
community renewable energy projects that total at least 50 megawatts in
nameplate capacity.

(c) Public utilities shall proportionately allocate the purchase required
under subsection (3)(b) based on each public utility’s retail sales of electrical
energy in Montana in the calendar year 2009.

(4) (a) In the compliance year beginning January 1, 2015, and in each
succeeding compliance year, each public utility shall procure a minimum of 15%
of its retail sales of electrical energy in Montana from eligible renewable
resources.

(b) (1) As part of their compliance with subsection (4)(a), public utilities shall
purchase both the renewable energy credits and the electricity output from
community renewable energy projects that total at least 75 megawatts in
nameplate capacity.

(i1) In meeting the standard in subsection (4)(b)(i), a public utility may
include purchases made under subsection (3)(b).

(c) Public utilities shall proportionately allocate the purchase required
under subsection (4)(b) based on each public utility’s retail sales of electrical
energy in Montana in the calendar year 2014.

(5) (a) In complying with the standards required under subsections (2)
through (4), a public utility shall, for any given compliance year, calculate its
procurement requirement based on the public utility’s previous year’s sales of
electrical energy to retail customers in Montana.

(b) The standard in subsections (2) through (4) must be calculated on a
delivered-energy basis after accounting for any line losses.

(6) A public utility has until 3 months following the end of each compliance
year to purchase renewable energy credits for that compliance year.

(7) (a) In order to meet the standard established in subsections (2) through
(4), a public utility may only use:

(1) electricity from an eligible renewable resource in which the associated
renewable energy credits have not been sold separately;
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(i1) renewable energy credits created by an eligible renewable resource
purchased separately from the associated electricity; or

(iil) any combination of subsections (7)(a)(i) and (7)(a)(ii).

(b) A public utility may not resell renewable energy credits and count those
sold credits against the public utility’s obligation to meet the standards
established in subsections (2) through (4).

(c) Renewable energy credits sold through a voluntary service such as the
one provided for in 69-8-2168(4) 69-8-210(2) may not be applied against a public
utility’s obligation to meet the standards established in subsections (2) through
(4).

(8) Nothing in this part limits a public utility from exceeding the standards
established in subsections (2) through (4).

(9) If a public utility exceeds a standard established in subsections (2)
through (4) in any compliance year, the public utility may carry forward the
amount by which the standard was exceeded to comply with the standard in
either or both of the 2 subsequent compliance years. The carryforward may not
be double-counted.

(10) Except as provided in subsection (11), if a public utility is unable to meet
the standards established in subsections (2) through (4) in any compliance year,
that public utility shall pay an administrative penalty, assessed by the
commission, of $10 for each megawatt hour of renewable energy credits that the
public utility failed to procure. A public utility may not recover this penalty in
electricity rates. Money generated from these penalties must be deposited in the
universal low-income energy assistance fund established in 69-8-412(1)(a).

(11) A public utility may petition the commission for a short-term waiver
from full compliance with the standards in subsections (2) through (4) and the
penalties levied under subsection (10). The petition must demonstrate that the:

(a) public utility has undertaken all reasonable steps to procure renewable
energy credits under long-term contract, but full compliance cannot be achieved
either because renewable energy credits cannot be procured or for other
legitimate reasons that are outside the control of the public utility; or

(b) integration of additional eligible renewable resources into the electrical
grid will clearly and demonstrably jeopardize the reliability of the electrical
system and that the public utility has undertaken all reasonable steps to
mitigate the reliability concerns.”

Section 19. Use of generation assets. Generation assets acquired by a
public utility pursuant to this chapter:

(1) must be used by the public utility to serve and benefit customers within
the public utility’s Montana service territory; and

(2) may not be removed from the rate base unless the commission finds that
customers of the public utility will not be adversely affected.

Section 20. Codification instruction. [Section 19] is intended to be
codified as an integral part of Title 69, chapter 8, part 4, and the provisions of
Title 69, chapter 8, part 4, apply to [section 19].

Section 21. Repealer. Sections 69-8-102, 69-8-104, 69-8-202, 69-8-203,
69-8-204, 69-8-208, 69-8-209, 69-8-211, 69-8-301, 69-8-302, 69-8-303, 69-8-304,
69-8-308, 69-8-309, 69-8-310, 69-8-404, 69-8-408, 69-8-409, and 69-8-410, MCA,
are repealed.
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Section 22. Saving clause. [This act] does not affect rights and duties that
matured, penalties that were incurred, or proceedings that were begun before
[the effective date of this act].

Section 23. Severability. If a part of [this act] is invalid, all valid parts
that are severable from the invalid part remain in effect. If a part of [this act] is
invalid in one or more of its applications, the part remains in effect in all valid
applications that are severable from the invalid applications.

Approved May 14, 2007

CHAPTER NO. 492
[SB 4]

AN ACT ESTABLISHING A PROCUREMENT REBATE SPECIAL REVENUE
ACCOUNT; PROVIDING FOR THE FUNDING AND USE OF MONEY IN
THE ACCOUNT; AND PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Procurement rebate account — funding — use. (1) There is
an accountin the state special revenue fund established by 17-2-102 to be known
as the procurement rebate special revenue account.

(2) All rebates credited to the department from using state procurement
cards and contracts must be deposited in the procurement rebate special
revenue account.

(38) The money in the account may be used only to:
(a) administer the state’s procurement card programs; and
(b) reimburse applicable funds to the federal government.

(4) The unreserved, unexpended balance of the funds collected under this
section must be deposited in the general fund by the close of the fiscal year.

Section 2. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 18, chapter 4, part 2, and the provisions of Title 18,
chapter 4, part 2, apply to [section 1].

Section 3. Effective date. [This act] is effective July 1, 2007.

Approved May 16, 2007

CHAPTER NO. 493
[SB 12]

AN ACT REVISING THE COMMUNITY COLLEGE FUNDING STATUTES
TO PROVIDE FOR CALCULATION OF THE STATE GENERAL FUND
APPROPRIATION BASED ON VARIABLE AND FIXED COSTS;
CLARIFYING THAT THE VARIABLE AND FIXED COSTS AND THE STATE
SHARE ARE DETERMINED BY THE LEGISLATURE; PROVIDING
DEFINITIONS; AMENDING SECTIONS 20-15-310 AND 20-15-312, MCA;
AND PROVIDING AN EFFECTIVE DATE AND AN APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 20-15-310, MCA, is amended to read:
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“20-15-310. Appropriation — definitions. (1) It is the intent of the
legislature that all community college spending, other than from restricted
funds, designated funds, or funds generated by an optional, voted levy, be
governed by the provisions of this part and the state general appropriations act.

(2) (a) The state general fund approprlatlon must be basedren—a%udget

determmed as follows

(i) multiply the variable cost of education per student by the full-time
equivalent student count and add the budget amount for the fixed cost of
education; and

(it) multiply the total in subsection (2)(a)(i) by the state share.

(b) The variable cost of education per student, the budget amount for fixed
costs, and the state share must be determined by the legislature. The state share,
expressed as a percentage, and the variable cost of education per student must be
specified in the appropriations act appropriating funds to the community
colleges for each biennium.

(3) The student count may not include those enrolled in community service
courses as defined by the board of regents.

(4) As used in this section, the following definitions apply:

(a) “Cost of education” means the actual costs incurred by the community
colleges during the budget base fiscal year, as reported on the current
unrestricted operating fund schedule that is statutorily required to be submitted
to the commissioner of higher education, minus any reversion and one-time-only
expenditures that are included.

(b) “Fixed cost of education” means that portion of the cost of education, as
determined by the legislature, that is not influenced by increases or decreases in
student enrollment.

(c) “Variable cost of education per student” means that portion of the cost of
education, as determined by the legislature, that is subject to change as a result of
increases or decreases in student enrollment, divided by the actual student
enrollment during the budget base fiscal year.”

Section 2. Section 20-15-312, MCA, is amended to read:

“20-15-312. Calculation and approval of operating budget. (1)
Annually by September 1, the board of trustees of a community college shall
submit an operating budget to the board of regents for their review. The
operating budget of the community college must be financed in the following
manner:

(a) The general fund appropmatlon must fepfeseﬁ%&spee}ﬁeﬁefeeﬁt&g&ef

legisl&tufe be determzned pursuant to 20 15 310

(b) The mandatory levy amount must represent a specific percentage of the
combined total of the fixed cost

of education and the variable cost of education, as those terms are defined in
20-15-310, and as determined by the legislature. This percentage must be
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specified for each community college by the board of trustees of the district and
approved by the board of regents.

(c) The funding obtained i pursuant to subsections (1)(a) and (1)(b) plus the
revenue derived from tuition and fee schedules approved by the board of regents
and unrestricted income from any other source is the amount of the unrestricted
budget. A detailed expenditure schedule for the unrestricted budget must be
submitted to the board of regents for their review and approval.

(d) The amount estimated to be raised by the voted levy must be detailed
separately in an expenditure schedule.

(e) The spending of each restricted or designated funding source must be
detailed separately in an expenditure schedule.

(f) The expenditure schedules provided in subsections (1)(c) through (1)(e)
represent the total operating budget of the community college.

(2) The board of regents shall review the proposed total operating budget
and all its components and make any changes it determines necessary. The
board of trustees of a community college district shall operate within the limits
of the operating budget approved by the board of regents.”

Section 3. Effective date — applicability. [This act] is effective July 1,
2007, and applies to funds appropriated on or after July 1, 2007.

Approved May 16, 2007

CHAPTER NO. 494
[SB 25]

AN ACT CREATING THE CONTRACT HARVESTING PROGRAM;
DEFINING TERMS FOR THE CONTRACT HARVESTING AND SALE OF
FOREST PRODUCTS FROM STATE TRUST LANDS; AUTHORIZING
CONTRACT HARVESTING OF TIMBER AND FOREST PRODUCTS ON
STATE TRUST LANDS; AUTHORIZING THE SALE OF FOREST
PRODUCTS BY THE DEPARTMENT OF NATURAL RESOURCES AND
CONSERVATION; CREATING A CONTRACT HARVESTING
SUBACCOUNT FOR THE DEPOSIT OF GROSS PROCEEDS FROM
CONTRACT HARVESTING SALES AND THE PAYMENT OF CONTRACT
HARVESTING COSTS; PROVIDING RULEMAKING AUTHORITY FOR THE
BOARD OF LAND COMMISSIONERS TO IMPLEMENT THE CONTRACT
HARVESTING PROGRAM; AMENDING SECTIONS 77-1-613, 77-5-201, AND
77-5-204, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Statement of policy. (1) The application of contract harvesting
on Montana’s trust lands provides an opportunity to improve forest health and
long-term productivity, increase options for managing forests in
environmentally sensitive areas, and provide potential revenue benefits for
trust beneficiaries.

(2) Itisimportant that the department has clear authorization and direction
for conducting contract harvesting, including marketing and selling log sorts
and other forest products.

(3) A clear funding mechanism addressing the receipt of revenue and
payment for costs associated with contract harvesting projects provides the
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transparent process that allows beneficiaries to understand the costs and
benefits associated with contract harvesting.

(4) Contract harvesting has the potential to result in increased bidder
activity, better use and merchandising of products, improved harvesting results
and environmental protection, and quicker completion of projects when time
constraints are a factor.

Section 2. Definitions. As used in this part, unless the context indicates
otherwise, the following definitions apply:

(1) “Contract harvesting” means a timber harvest or timber sale occurring
on state trust lands by which:

(a) the department solicits bids and contracts with a firm or individual
awarded the bid to:

(1) perform all necessary work to harvest and process trees into
merchantable forest products;

(i1) sort trees pursuant to contract specifications and department use
standards; and

(ii1) transport and deliver the products to forest product purchasers; and

(b) the department sells the forest products to one or more forest product
purchasers through the competitive bidding process pursuant to 77-5-201(1)
and (2).

(2) “Contract harvesting costs” means expenses related to the production of
log sorts or other merchantable products from a stand of timber and the
transportation of the products to point-of-sale locations. These expenses may
include but are not limited to:

(a) sale preparation and development costs;

(b) marketing of forest products and administration of contract harvesting
contracts;

(c) road building and maintenance;
(d) labor for felling, bucking, yarding, and loading;
(e) scaling of forest products; and

(f) the transportation of sorted logs and other merchantable products from
the harvest site to a point of sale.

(3) “Decked” means a pile of logs or other merchantable forest products that
have been prepared for sale or shipment and placed upon a landing.

(4) “Forest health concerns” means issues that can be addressed through
management or harvest of merchantable or nonmerchantable trees and
includes:

(a) forested lands that are overcrowded or stagnant and that are showing
declining annual growth;

(b) wildland/urban interface areas where timber harvest or forest
management is necessary to prevent catastrophic or other damage to forested
lands, livestock, buildings, or other infrastructure;

(c) fire fuel buildup and treatment on forested lands;

(d) forested lands susceptible to imminent or repeated insect or disease
attack and timber degradation;
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(e) forested lands that are in a high state of decline or decay or are rapidly
deteriorating;

(f) forested lands with high recreational use and high degradation risk; and
(g) forested lands under drought stress.

(5) “Forest products” means any product produced from the forest that the
department can sell through competitive bid or direct negotiation.

(6) “Log sorts” means trees or portions of trees that are grouped and sorted
into various product categories, including but not limited to pulp logs, saw logs,
and house logs.

(7) “Saw logs” means merchantable timber prepared and sorted as decked,
scaled logs and sold f.o.b., as defined in 30-2-319, at a designated location,
expressed in terms of dollars per thousand board feet or dollars per ton.

(8) “Scaled” means the measured volume, weight, or other measurement of a
log, load of logs, or other products.

(9) “Stumpage” means the value of timber as it exists, uncut, within a
harvest unit, expressed in terms of dollars per thousand board feet, dollars per
ton, or other appropriate value per unit designation.

(10) (a) “Timber” means any wood growth on state trust land, mature or
immature, alive or dead, standing or down, that is capable of furnishing
merchantable raw material used in the manufacture of lumber or other forest
products.

(b) The term does not include cultivated Christmas trees.

Section 3. Contract harvesting authorized. (1) Under direction of the
board and after submitting the various portions of the sale for bid, as described
in 77-5-201, the department is authorized to sell timber and forest products from
contract harvesting sales through the competitive bidding process pursuant to
77-5-201(1) and (2) and to contract with firms and individuals for the removal of
timber and forest products from state trust lands, the preparation of those
materials into merchantable form, the transportation of those materials to a
point of sale, and other purposes that the department determines to be
necessary.

(2) Except as provided in subsection (3), the department may not conduct
contract harvesting on state trust lands in an amount greater than 10% of the
annual sustained yield.

(3) If the department is addressing forest health concerns as provided in
[section 4], the department may exceed the annual sustained harvest level by up
to 5% using contract harvesting, provided that the contract harvest volume in
excess of the annual sustained harvest level contains no more than 25%
merchantable saw log volume.

Section 4. Contract harvesting to address forest health concerns.
All contract harvesting sales meant to address specific forest health concerns
must be designed to:

(1) improve the overall health, productivity, and long-term revenue
potential for the timber stand;

(2) be consistent with the state forest land management plan; and
(3) comply with all applicable state laws, rules, and regulations.
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Section 5. Rules. (1) (a) The board may adopt rules to implement the
contract harvesting program. The board shall evaluate each proposed contract
harvest to determine if, in the board’s judgment, contract harvesting will fulfill
its duty to prudently obtain the maximum long-term revenue for the trust
beneficiaries or to address forest health concerns or other environmental
concerns.

(b) The board shall adopt rules describing the procedures necessary to
ensure that the trust beneficiaries receive the full market value of the forest
products.

(2) The board may adopt rules that impose specific appraisal requirements
and sale procedures for any forest products directly marketed and sold by the
department.

Section 6. Contract harvesting account — authorized expenditures
— termination. (1) An account, called the contract harvesting account, must be
created as a subaccount of the timber sale account established in 77-1-613, in
which to deposit gross revenue and for the payment of expenditures associated
with contract harvesting sales. All proceeds of the sale of forest products from a
contract harvesting sale must be deposited into this account and must be
retained in the account to be used to pay for all contract harvesting costs, as
provided in subsection (2).

(2) Expenditures may be credited against the account for contract
harvesting costs. Personnel services costs for state employees may not be
credited against the account.

(3) An amount equal to the contract harvesting costs must be retained in the
account and must be deducted from the gross proceeds to determine the net
proceeds. The net proceeds from the sale of the forest products must be
distributed to the appropriate trust.

(4) An initial account balance must be created by transferring up to
$500,000 into the contract harvesting account from the timber sale account.

(5) If the contract harvesting program is terminated or discontinued for
more than 10 years, any balance remaining in the contract harvesting account
in excess of $500,000 must be distributed to the appropriate trust. The
remaining balance up to $500,000 must be transferred back to the timber sale
account provided for in 77-1-613.

Section 7. Section 77-1-613, MCA, is amended to read:

“77-1-613. Deduction of portion of income received from sale of
timber from state trust lands — creation of account. (1) There is an
account in the state special revenue fund called the state timber sale account.
Money in the account may be appropriated by the legislature for use by the
department in the manner set out in this section to enhance the revenue
creditable to the trusts. There must be placed in the account an amount from
timber sales on state lands each fiscal year equal to the amount appropriated
from the account for the corresponding fiscal year.

(2) Timber sale program funds deducted under subsection (1) must be
directly applied to timber sale preparation, and timber sale documentation, and
contract harvesting costs as provided in [section 6].

(3) In order toincrease the volume of timber sold at the earliest possible time
while continuing to meet the requirements of applicable state and federal laws
and in order to avoid unnecessary delays and extra costs that would result from
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increasing its permanent staff, the department may contract for services that
will enable achievement of the purposes of this section and that will achieve the
highest net return to the trusts.

(4) To maximize overall return to the trusts, the timely salvage of timber
must be considered. However, salvage timber sales may not adversely affect the
implementation of green timber sales programs.”

Section 8. Section 77-5-201, MCA, is amended to read:

“77-5-201. Sale of timber. (1) Under the direction of the board, the
department may sell the timber crop and other crops of the forests after
examination, estimate, appraisal, and report and under any rules established
by the board. Timber or forest products sold from state trust lands may be sold by
a stumpage method or a lump-sum method or marketed by the state through
contract harvesting as provided in [sections 1 through 6].

(2) Timber proposed for sale in excess of 100,000 board feet must be
advertised in a paper of the county in which the timber is situated for a period of
at least 30 days, during which time the department must receive sealed bids up
to the hour of the closing of the bids, as specified in the notice of sale.

(3) (a) In cases of emergency due-te because of fire, insect, fungus, parasite,
or blowdown or to address forest health concerns or in cases when the
department is required to act immediately to take advantage of access granted
by permission of an adjoining landowner, timber proposed for sale not in excess
of 1 million board feet may be advertised by invitation to bid for a period of not
less than 10 days. The department may reject any er-al bids, upon approval of
the board, or it shall award the sale to the highest responsible bidder.

(b) (1) In cases when the department is required to act immediately to take
advantage of access granted by permission of an adjoining landowner and there
is only one potential buyer with legal access, the department may negotiate a
sale of timber not in excess of 1 million board feet without offering the timber for
bid if the sale is for fair market value.

(i1) The provisions of subsection (3)(b)(1) do not apply to situations when the
only access is totally controlled by a potential purchaser of the timber, in which
case the department shall seek to negotiate permanent, reciprocal access.

(¢) In the situations described in subsections (3)(a) and (3)(b)(i), the
department is not required to comply with the provisions of 75-1-201(1) to the
extent that compliance is precluded by limited time available to take advantage
of the sales opportunities described by this subsection (3).”

Section 9. Section 77-5-204, MCA, is amended to read:

“77-5-204. Sale of timber — fee for forest improvement. (1) The board
may sell timber on state lands;
that; or other forest products removed from state lands, as provzded in [sections 1
through 6], at a per unit price when, in the board’s judgment, it is in the best
interest of the state, provided that live timber is not sold for less than full market
value.

(2) Timber sold or cut from state lands must be cut and removed under rules
that may be prescribed by the board for standing timber preservation and fire
prevention. In all cases, the board shall require the person cutting the timber to
pile and burn or otherwise dispose of the brush and slash in the manner that
may be prescribed by the board.
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(3) Before the sale of timber is granted, the value of the timber must be
appraised under the direction of the department, upon the request and subject
to the approval of the board. An appraisal must show as nearly as possible the

per unit value per—1000-beardfeet, when appropriate, of all merchantable
timber forest products.

(4) In addition to the price of the ttmber forest products established under
subsection (1), the board may require a timber or other forest product purchaser
to pay a fee for forest improvement. Revenue from the fee must be deposited in
the state special revenue fund to the credit of the department and, as
appropriated by the legislature, may be used only for:

(a) disposing of logging slash;

(b) acquiring access and maintaining roads necessary for timber harvesting
on state lands;

(c) reforesting, thinning, and otherwise improving the condition and income
potential of forested state lands; and

(d) complying with legal requirements for timber harvesting.”

Section 10. Coordination instruction. If either House Bill No. 231 or
Senate Bill No. 75 and [this act] are passed and approved and if they contain a
section that amends 77-1-613, then the sections amending 77-1-613 are void and
77-1-613 must be amended as follows:

“77-1-613.
Administrative costs associated with sale of timber from state trust

lands —efeaﬁeife#&eeeuﬁt (1) @he%e&s%&eeem&t—m%h&s%&teﬂpeﬂal

ﬁseal—ye% The department may use funds approprzated from the trust land
administration account, provided for in 77-1-108, for timber sale preparation,
timber sale documentation, and contract harvesting costs as provided in [section
6 of Senate Bill No. 25].

3)}(2) In order to increase the volume of timber sold at the earliest possible
time while continuing to meet the requirements of applicable state and federal
laws and in order to avoid unnecessary delays and extra costs that would result
from increasing its permanent staff, the department may contract for services
that will enable achievement of the purposes of this section and that will achieve
the highest net return to the trusts.

4)(3) To maximize overall return to the trusts, the timely salvage of timber
must be considered. However, salvage timber sales may not adversely affect the
implementation of green timber sales programs conducted pursuant to
77-5-201."

Section 11. Coordination instruction. If either House Bill No. 231 or
Senate Bill No. 75 and [this act] are passed and approved, then [section 6 of this
act] must read as follows:

“NE ECTION. Section 6. Contract harvesting account —
authorized expenditures — termination. (1) An account, called the contract
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harvesting account, must be created as a subaccount of the trust land
administration account established in 77-1-108, in which to deposit gross
revenue and for the payment of expenditures associated with contract
harvesting sales. All proceeds of the sale of forest products from a contract
harvesting sale must be deposited into this account and must be retained in the
account to be used to pay for all contract harvesting costs, as provided in
subsection (2).

(2) Expenditures may be credited against the account for contract
harvesting costs. Personnel services costs for state employees may not be
credited against the account.

(3) An amount equal to the contract harvesting costs must be retained in the
account and must be deducted from the gross proceeds to determine the net
proceeds. The net proceeds from the sale of the forest products must be
distributed to the appropriate trust.

(4) An initial account balance must be created by transferring up to
$500,000 of timber harvest revenue into the contract harvesting account from
the trust land administration account.

(5) If the contract harvesting program is terminated or discontinued for
more than 10 years, any balance remaining in the contract harvesting account
in excess of $500,000 must be distributed to the appropriate trust. The
remaining balance up to $500,000 must be transferred back to the trust land
administration account provided for in 77-1-108.”

Section 12. Severability. If a part of [this act] is invalid, all valid parts
that are severable from the invalid part remain in effect. If a part of [this act] is
invalid in one or more of its applications, the part remains in effect in all valid
applications that are severable from the invalid applications.

Section 13. Codification instruction. [Sections 1 through 6] are
intended to be codified as an integral part of Title 77, chapter 5, part 2, and the
provisions of Title 77, chapter 5, part 2, apply to [sections 1 through 6].

Section 14. Effective date. [This act] is effective on passage and approval.
Approved May 16, 2007

CHAPTER NO. 495
[SB 27]

AN ACT CLARIFYING THE RIGHT OF A GRANDPARENT TO HAVE
CONTACT WITH A GRANDCHILD IN LIGHT OF DECISIONS BY THE U.S.
SUPREME COURT AND THE MONTANA SUPREME COURT; AMENDING
SECTION 40-9-102, MCA; AND PROVIDING AN APPLICABILITY DATE.

WHEREAS, the Legislature enacted the principal grandparent-grandchild
contact statute, section 40-9-102, MCA, in 1979 and has not amended that
statute since 1997; and

WHEREAS, since 1997, the statute has provided that a grandparent
wanting to have contact with a grandchild could petition a District Court to
grant that contact and that the court must grant the petition if it found that the
contact was “in the best interest of the child”; and

WHEREAS, since 1997, the United States Supreme Court and the Montana
Supreme Court have both held that a parent’s right to the custody, care, and
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control of a child is founded upon a parent’s constitutional right to liberty and
have also held that it is the constitutionally protected right of a fit parent to
determine who the parent’s child may or may not associate with; and

WHEREAS, the Montana Supreme Court held on May 9, 2006, in the case of
Polasek v. Omura, that a District Court for Cascade County committed
reversible error when the District Court granted a petition for
grandparent-grandchild contact under section 40-9-102, MCA, against the
wishes of the custodial parent who had not been found to be an unfit parent,
based upon the single statutory criteria that the contact was “in the best interest
of the child”; and

WHEREAS, the Montana Supreme Court held in Polasek v. Omura that
before a District Court could use the “best interest of the child” standard, the
District Court must first determine whether the child’s parent was a fit parent
and, if the District Court determines the parent to be a fit parent and an
objecting fit parent, that the presumption in favor of the parent’s wishes has
been rebutted; and

WHEREAS, because of the rulings of the U.S. Supreme Court and the
Montana Supreme Court, section 40-9-102, MCA, is now misleading to
grandparents in that the statute implies that a grandparent may petition a
District Court to award, and the District Court may grant,
grandparent-grandchild contact without consideration of the wishes of a
custodial parent, or even over the objection of a custodial parent, and without
consideration of the fitness of that parent; and

WHEREAS, the Legislature believes in the constitutional right of parents to
control the actions and conduct of their children and believes that third parties
should not be allowed, through the courts, to control the actions of those children
if the parents are fit and proper parents; and

WHEREAS, the Legislature believes that both parents and grandparents
must have a clear understanding or “road map” of parental rights and a
grandparent’s right to contact with a grandchild and that those rights should be
clear in state law and easily located in state statutes by both parents and
grandparents alike.

THEREFORE, it is the purpose of the Legislature to make Montana statutes
reflect the holding of the U.S. Supreme Court in Troxel v. Granville and of the
Montana Supreme Court in Polasek v. Omura regarding the constitutional
rights of custodial parents to determine who a child may or may not have contact
with by providing that before a District Court may grant
grandparent-grandchild contact over the objection of a custodial parent, the
District Court must inquire into the fitness of the parent and approve the
petition for contact only if the parent is found to be unfit and the contact is in the
best interest of the child or, if the court determines the parent to be a fit parent,
the contact petitioned for is in the best interest of the child and the presumption
in favor of the parent’s wishes has been rebutted.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 40-9-102, MCA, is amended to read:

“40-9-102. Grandparent-grandchild contact. (1) Except as provided in
subsection (5), the district court may grant to a grandparent of a child
reasonable rights to contact with the child, including but not limited to rights
regarding a child who is the subject of, or as to whom a disposition has been
made during, an administrative or court proceeding under Title 41 or this title.
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The department of public health and human services must be given notice of a
petition for grandparent-grandchild contact regarding a child who is the subject
of, or as to whom a disposition has been made during, an administrative or court
proceeding under Title 41 or this title.

(2) Before a court may grant a petition brought pursuant to this section for
grandparent-grandchild contact over the objection of a parent whose parental
rights have not been terminated, the court shall make a determination whether
the objecting parent is a fit parent. A determination of fitness and granting of the
petition may be made only after a hearing, upon notice as determined by the
court.

(3) A determination of unfitness may be made only if the court, based upon
clear and convincing evidence, makes one or more of the determinations provided
in 42-2-608(1) or finds that one or more of the events provided for in that
subsection have occurred.

(4) Grandparent-grandchild contact may be granted over the objection of a
parent determined by the court pursuant to subsection (2) to be unfit only if the
court also determines by clear and convincing evidence that the contact is in the
best interest of the child.

£2)(5) Grandparent-grandchild contact granted under this section over the
objections of a fit parent may be granted only upon a finding by the court, aftera
hearing based upon clear and convincing evidence, that the contact with the
grandparent would be in the best interest of the chlld and that the presumption
in favor of the parent’s wishes has been rebutted.

£3)(6) A person may not petition the court under this section more often than
once every 2 years unless there has been a significant change in the
circumstances of:

(a) the child;
(b) the child’s parent, guardian, or custodian; or
(c) the child’s grandparent.

4)(7) The court may appoint an attorney to represent the interests of a child
with respect to grandparent-grandchild contact when the interests are not
adequately represented by the parties to the proceeding.

6)(8) This section does not apply if the child has been adopted by a person
other than a stepparent or a grandparent. Grandparent-grandchild contact
granted under this section terminates upon the adoption of the child by a person
other than a stepparent or a grandparent.

(9) A determination pursuant to subsection (2) that a parent is unfit has no
effect upon the rights of a parent, other than with regard to
grandparent-grandchild contact if a petition pursuant to this section is granted,
unless otherwise ordered by the court.”

Section 2. Applicability. [This act] applies to a petition for
grandparent-grandchild contact filed in accordance with Title 40, chapter 9,
part 1, after October 1, 2007.

Approved May 16, 2007
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CHAPTER NO. 496
[SB 31]

AN ACT ALLOWING CONTINUED CUSTODY OF A CHILD BY THE
CHILD’S CARETAKER RELATIVE FOLLOWING VOLUNTARY
SURRENDER OF THE CHILD BY A PARENT OF THE CHILD UNDER
CIRCUMSTANCES INDICATING ABANDONMENT; PROVIDING FOR AN
EX PARTE ORDER BY A DISTRICT COURT; PROHIBITING A PEACE
OFFICER OR COURT FROM REQUIRING SURRENDER OF THE CHILD BY
THE CARETAKER RELATIVE EXCEPT IN CERTAIN CIRCUMSTANCES;
PROVIDING IMMUNITY; AND PROVIDING AN APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Legislative finding and purpose — definitions. (1) The
legislature recognizes that the right of parents to the custody and control of their
children is based upon the liberties secured by the United States and Montana
constitutions and that a parent’s right to that custody and control is therefore
normally supreme to the interests of other persons. The legislature also
recognizes a growing phenomenon in which absent or otherwise unavailable
parents have temporarily surrendered the custody and care of a child to a
grandparent or other caretaker relative for a lengthy period of time. The
legislature finds that a caretaker relative frequently offers a child a loving,
stable, and secure environment in which to live, make friends, and attend
school, which is an environment not provided by a parent who temporarily
abandons a child. However, a child is deprived of that caring and safe
environment when a parent returns to claim the child with little or no notice to
the caretaker relative. This situation, which in some instances has occurred
multiple times with the same child, is disruptive to the more stable life offered
by the caretaker relative and may violate the child’s rights ensured by Article II,
section 15, of the Montana constitution, such as the right under Article II,
section 3, of the Montana constitution of seeking safety, health, and happiness.
For these reasons, it is the purpose of the legislature in enacting [section 2] and
this section to exercise its police powers for the health and welfare of children
who have been abandoned by their parents to the care of relatives and to create a
procedure, applicable in limited situations caused by the voluntary surrender of
a child by a parent, under circumstances indicating abandonment, whereby a
child in the care of a relative may remain with that relative while the issue of
abandonment by the parent is reviewed and determined by a court of law. The
legislature believes that this temporary infringement on the right of a parent to
the custody and control of a minor child is justified by the possibility of
abandonment by the parent, because the welfare of the child is at stake, and
because of the likely violation of the child’s rights ensured by Article II, section
15, of the Montana constitution.

(2) As used in [section 2] and this section, the following definitions apply:

(a) “Caretaker relative” or “relative” means an individual related to a child
by blood, marriage, or adoption by another individual, who has care and custody
of a child but who is not a parent, foster parent, stepparent, or legal guardian of
the child.

(b) “Parent” means a biological or adoptive parent or other legal guardian of
a child.

Section 2. Caretaker relative rights upon return of parent —
continuing custody affidavit — review, finding, and order by district



2231 MONTANA SESSION LAWS 2007 Ch. 496

court — limited reconsideration — immunity. (1) If custody of a child has
been voluntarily given to a relative of the child by a parent of the child and the
child has remained with that relative for at least 6 months under circumstances
in which it is unclear whether or when the parent will return and retake custody
of the child, the provisions of this section apply unless, during that 6-month
period, the parent expresses to the relative a firm intention and a date on which
the parent will return and resume custody of the child and subsequently
adheres to that schedule.

(2) Upon a return of the parent and an expression by the parent of 